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AZBRBAYCAN RESPUBLIKASI ADINDAN

Azarbaycan Respublikasi
Konstitusiya Mahkamasi Plenumunun

Qo RARI

Azarbaycan Respublikasi ©mak Macallasinin 47-ci maddasinin “f” bandinin Azarbaycan
Respublikasi Konstitusiyasinin 25-ci maddasinin | hissasina va 35-ci maddasinin I-1V va
VIII hissalarina uygunlugunun yoxlanilmasina dair

31 yanvar 2024-ci il Baki sahari

Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu Farhad Abdullayev
(sadr), Sona Salmanova (maruzaci-hakim), Humay ©fsndiyeva, Révsan ismayilov,
Ceyhun Qaracayev, Rafael Qvaladze, isa Nacafov ve Kamran Safiyevdan ibarst tarkibds,

mahkamsa katibi Faraid dliyevin istiraki ilg,

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI va VII hissalaring,
“Konstitusiya Mahkamasi haqqginda” Azarbaycan Respublikasi Qanununun 27.2, 32 va
33-cti maddalarine va Azarbaycan Respublikasi Konstitusiya Mahkamasinin Daxili
Nizamnamasinin 39-cu maddasina muivafig olarag, konstitusiya mahkama icraatinin
yazili prosedur gaydasinda kecirilon mahkama iclasinda Azarbaycan Respublikasi insan
hidquglarr Gzra muvakkilinin (ombudsmanin) sorgusu va Baki Apellyasiya Mahkamasinin
muraciati asasinda Azarbaycan Respublikasi @mak Macallasinin 47-ci maddasinin “f”
bandinin Azarbaycan Respublikasi Konstitusiyasinin 25-ci maddasinin | hissasina, 35-ci
maddasinin I-IV va VIII hissalarina uygunlugunun yoxlanilmasina dair konstitusiya isina
baxd.

s Gzrs hakim S.Salmanovanin maruzasini, Azarbaycan Respublikasi insan hiiquglar
tzra  muvakkilinin - (ombudsmanin) sorgusunu, Baki Apellyasiya Mahkamasinin
muraciatini ve Azarbaycan Respublikasi Milli Maclisi  Aparatinin  mdlahizasini,
Azarbaycan Respublikasi @mak va 9halinin Sosial Mudafiasi Nazirliyinin, Azarbaycan




Respublikasi 9dliyya Nazirliyinin, Azarbaycan Respublikasi Ali Mahkamasinin Mulki
Kollegiyasinin, Azarbaycan Respublikasi Vakillar Kollegiyasinin mUtaxassis mulahizalarini,
ekspert Baki Dovlat Universitetinin Huquqg fakiltasinin ©@mak va ekologiya hiququ
kafedrasinin  mudiri, hlqug elmlari doktoru, professor A.Qasimovun va hamin
kafedranin professoru, hiquqg elmlari doktoru M.3liyevin raylarini va is materiallarini
arasdirilb  muzakirs edarak, Azarbaycan Respublikasi Konstitusiya Mahkamasinin
Plenumu

MUBYYSN ETDI:

Azarbaycan Respublikasinin  insan hiquglart  Gzre  muivakkili (ombudsman)
Azarbaycan Respublikasinin Konstitusiya Mahkamasina (bundan sonra — Konstitusiya
Mahkamasi) sorgu ile muraciat edarak Azarbaycan Respublikasi ©@mak Macallasinin
(bundan sonra — ©mak Macallasi) 47-ci maddasinin “f” bandinin Azarbaycan
Respublikasi Konstitusiyasinin (bundan sonra — Konstitusiya) 25-ci maddasinin |
hissasina va 35-ci maddasinin I-IV va VIII hissalarina uygunlugunun yoxlanilmasini xahis
etmisdir.

Sorguda qeyd edilmisdir ki, @mak Macallasinin 47-ci maddasinin “f” bandina
asasan taraflarin hiquq barabarliyi prinsipine amal edilmakla onlarin garsihigl raziligi ils
amak mugavilasi miayyan muddata baglanila bilar. Bu norma Umumi gaydadan
istisnadir. Bels ki, amak ganunvericiliyinds muayyan edilan amak funksiyasinin yerina
yetirilmasi sartlarina gora isin va ya gostarilan xidmatlarin daimi xaraktera malik oldugu
gabagcadan balli oldugu hallarda amak mugavilasi mtddatsiz baglanmalidir.

Sorguveranin ganaatina gors, isci va isagodtiran faktiki barabar deyillar. Onlarin
munasibatlarinin  hakimiyyat-tabecilik xUsusiyyatina malik olmasi amak mugavilasi
baglanarkan hlquqg barabarliyi prinsipinin tamin edilmasini geyri-mimkun edir.

Sorguda @mak Macallasinin 47-ci maddasinin “f” bandinin muddaalarinin isginin
manafeyina xidmat etmadiyi, geyd olunan normaya asasan amak mugavilasi
baglanarkan yalniz isagdtlranin iradsa ifadasinin va sartlarinin asas goturilmasinin
mulgavile Uzre taraflorin  barabarlik hiququnun pozulmasi ile naticalandiyi
vurgulanmisdir.




Eyni zamanda, Baki Apellyasiya Mahkamasi Konstitusiya Mahkamasina miraciat
edarak omak Macallasinin 47-ci maddasinin “f” bandinin Konstitusiyanin 35-ci maddasi
ilo alagali sakilda sarh edilmasini xahis etmisdir.

Muracistden gorinUr ki, apellyasiya instansiyasi mahkamasinin icraatinda
V.Qurbanovun “Enerjiservistikintitamirsazlama” Mahdud Masuliyyatli Comiyyatina qars!
amak mugavilasina xitam verilmasi barada amrin lagv edilmasi va avvalki vazifasina
barpa olunmasi talabi ila bagh mulki is vardir.

V.Qurbanov arizasinde amak mugavilasina xitam verilmasina onun muddatinin
qurtarmasinin  sabab olmasini  gostarmisdir. Halbuki, amak funksiyasinin yerina
yetirilmasi sartlarine gora isin daimi xaraktera malik oldugu gabaqgcadan balli
oldugundan, onunla muddatli mugavile baglana bilmazdi. Cavabdeh iss ©mak
Macallasinin 47-ci maddasinin “f' bandina uygun olaraq taraflarin garsiligl raziligl ils
muddatli amak mugavilasinin baglanmasinin mimkunldytna asaslanmisdir.

Mdaracistde amak ganunvericiliyinds barabarliyin  real teminati muayyan
edilmadiyina gora 9mak Macallasinin 47-ci maddasinin “f” bandindaki “hiquqg
barabarliyi prinsipine amal edilmakla onlarin garsihgli razilig1 ila” ifadasinin deklarativ
xarakter dasidigi geyd edilmisdir.

MUraciatedanin fikrina gora, hamin Macallanin 47-ci maddasinin “f” bandinin
tatbiginin Dovlet ©mak Mufattisliyinin rayinin alinmasi ila sartlandirilmasi taraflarin
hiquq barabarliyi prinsipinin real taminatlarindan biri kimi ¢ixis eda bilardi.

Hazirki halda isa tacribada isagotiranlar tarafinden @mak Macallasinin bu
normasindan sui-istifada hallarina yol verilir.

Mduracistedanin ganaatina gora, hiqugi muayyanlik prinsipinin talablarina riayat
olunmasi magsadi il @mak Macallasinin 47-ci maddasinin “f” bandinin Konstitusiyanin
35-ci maddasi ila alagali sakilda sarh edilmasi zarurati yaranmisdir.

Konstitusiya Mahkamasinin Plenumu Azarbaycan Respublikasi insan htiquglari tizra
muvakkilinin (ombudsmanin) sorgusu va Baki Apellyasiya Mahkamasinin muraciatinda
galdirilan masalalarin  predmetinin eyni olmasini nazara alarag, “Azarbaycan
Respublikasi Konstitusiya Mahkamasinin Daxili Nizamnamasi”nin 17-ci maddasina uygun
olaraq islarin bir icraatda birlasdirilmasini magsadamuvafiq hesab etmisdir.

Konstitusiya Mahkamasinin Plenumu sorgu ve muraciatle bagli asagidakilarin geyd




edilmasini zaruri hesab edir.

Konstitusiyanin preambulasinda gostarildiyi kimi, adalatli igtisadi ve sosial
gaydalara uygun olarag haminin layigli hayat saviyyasini tamin etmak Azarbaycan
xalginin tantanali suratda bayan etdiyi niyyatlarindan biridir.

Konstitusiyanin 25-ci maddasinin | hissasina asasan hami ganun va mahkama
garsisinda barabardir.

omak hliquqgunu tasbit edan Konstitusiyanin 35-ci maddasinin I-IV hissalarina gors,
amak fardi va ictimai rifahin asasidir. Har kasin amaya olan gabiliyysati asasinda sarbast
suratda 06zlna faaliyyat novi, pesa, masguliyyat va is yeri secmak hiququ vardir. Heg
kas zorla isladila bilmaz. @mak mugavilalari sarbast baglanilir. Heg kas amak mugavilasi
baglamaga macbur edils bilmaz.

Hamin maddanin VIII hissasina uygun olarag, dovlat issizliyin aradan galdiriimasi
Ucln butdn imkanlarindan istifads edir.

Har kasin amaya olan qabiliyyati asasinda sarbast suratda 6zina faaliyyat nova,
pesa, masguliyyat va is yeri secmak hliqugunun olmasi, hamcinin @mak Macallasinin
preambulasinda nazards tutulmusdur.

Hoamin Macallanin 2-ci maddasinin  3-ci hissasinde amak munasibatlarinda
taraflarin hliquqg barabarliyinin tamin edilmasi, manafelarinin hagg-adalstle va ganunun
aliliyinin tamin olunmasi ile gorunmasi, maddi, manavi, sosial, igtisadi va digar hayati
talabatlarini 6demak maqgsadi ila aqli, fiziki vo maliyya imkanlarindan sarbast istifada
etmasinin tamin edilmasi amak ganunvericiliyinin vazifalari va prinsiplari sirasinda tasbit
edilmisdir.

omak munasibatlari dedikds, amak ganunvericiliyinds, kollektiv. migavila va
sazislords nazards tutulmus ohdaliklara uygun olaraqg isagdtliranla garsihgli razilig
asasinda muayyan edilan is yerinds isci tarafindan onun isa gabul (tayin) edildiyi,
secildiyi, barpa olundugu pess va ya vezife Uzra amak funksiyasinin amakhaqqi
ddanilmakla saxsan yerina yetirilmasina, daxili intizam gaydalarina riayat edilmasinsg,
isogotlran tarafindan iscinin amak saraitinin, taminatlarinin va amayinin mihafizasinin
tomin edilmasina, habela bu Macallanin prinsiplarinae asaslanan munasibatlar basa
dusalir (@9mak Macallasinin 3-cli maddasinin 4-1-ci hissasi).

Qeyd edilmalidir ki, amak hiququ saxslarin heg bir ayri-seckilik olmadan sarbast
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gaydada amak munasibatlarini yaratmaq imkanini ehtiva edir.

Konstitusiya Msahkamasinin Plenumu ©mak Macallasinin taraflarin  hlqug
barabarliyi prinsipina amal edilmakla onlarin qarsiligh razihgr ile miayyan muddata
amak mugavilasinin baglanilmasinin mimkuanliyind midayyan edan 47-ci maddasinin
“t” bandi ile bagli asagidakilarin geyd edilmasini vacib bilir.

omak ganunvericiliyina asasan, amak funksiyasinin yerina yetirilmasi sart-
larina gora isin va ya gostarilon xidmatlarin daimi xarakters malik oldugu gabag-
cadan balli oldugu hallarda, bu Macallanin 47-ci maddasi ile muayyan edilan hallar
istisna olmaqgla, amak miugqgavilasi muddati muayyan edilmadan baglanmalidir
(9mak Macallasinin 45-ci maddasinin 4-cU hissasi).

Bela tanzimetma ile ganunverici ddvlatin Konstitusiyanin 35-ci maddasinin
VIII hissasindan irali galan 6hdaliklarinin icrasinin tamin edilmasi magsadini giddr.
Bela ki, amayin, masgullugun fardi va ictimai rifahda rolu nazars alinaraq issizliyin
aradan galdirilmasi, daimi masgullugun tamin edilmasi magsadila yalniz ganun-
vericilikda nazarda tutulmus hallarda muddatli amak mugavilasinin baglanmasi
mumkdn hesab edilmisdir.

omak funksiyasinin yerina yetirilmasi sartlarina gdra isin ve ya gostarilon
xidmatlarin daimi xaraktera malik oldugu gabaqcadan balli oldugu hallarda,
muddatli amak mugavilasinin baglanmasi Gmumi gayda olaraqg yolverilmazdir. Bu
gaydadan istisnalar iss @mak Macallasinin 47-ci maddasi ila mUayyan olunmusdur.

omak Macallasinin 47-ci maddasinda muddatli amak mugavilasinin baglanil-
masina imkan veran asagidaki hallar (asaslar) nazarda tutulmusdur:

- iscinin amak gabiliyyatini mivaqgati itirmasi, ezamiyyatds, mazuniyyatds olmasi,
habels is yeri va vazifasi saxlaniimagla ganunvericilikde nazards tutulmus digar hallarda
muUayyan sababdan mdivaqqgati olarag iss c¢ixmamasi ila alagadar onun amak
funksiyasinin basga isci tarafindan icrasinin zaruriyyati olduqda;

- tobii va iglim saraitine va ya isin xUsusiyyatine gora il boyu gorila bilmayan
movsumu islarin yerina yetirilmasi zamani;

- isin hacminin va davamiyyatinin gisamuddatli oldugu tamir-tikinti, qurasdirma,
yeni texnologiyanin tatbigi va manimsanilmasi, tacriba-sinaq islarinin apariimasi va bu
gabildan olan digar islarin goruldtyu hallarda;
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- muvafig vazifa (pesa) Uzra amak funksiyasinin murakkabliyi, masuliyyatliliyi
baximindan iscinin amak va pesa vardislarinin manimsanilmasi, yuksak pesakarliq
saviyyasinin alda edilmasi talab olunan (stajkecms, rezidentura dovrlari) hallarda;

- iscinin saxsi, aile-maisat vaziyyati ila bagli olan, o cimladan islamakls yanasi tahsil
aldigl, muayyan sababdan muvafiq yasayis mantagasinds muvaqgqgati yasadigl, pensiya
yasina ¢atdigda islomak istayi oldugu hallarda;

- muvafig icra hakimiyyati organinin muayyan etdiyi organin (qurumun) gondarisi
il hagqi 6danilan ictimai islar gorilarkan;

- bu Macallanin 6-ci maddasinin “c” bandinda gostariloan organlar istisna olmagla
seckili orqanlarda (taskilatlarda, birliklarda) seckili vazifalars segilarkan;

- taraflarin hliquqg barabarliyi prinsipina amal edilmakla onlarin garsiligh raziligiils;

- bu Macallanin 46-ci maddasinin ikinci hissasinde nazards tutulmus gaydada
iscilarla brigada, isci grupu halinda kollektiv eamak mugavilasi baglandigda;

- ganunvericilikda nazarda tutulmus digar hallarda.

omak ganunvericiliyinde muddatli emak mugavilasinin baglaniimasi imka-
ninin muayyan edilmasi masgulluga komak, isaxtaran va issiz saxslarin sosial mu-
dafiasi sahasinda ddvlat siyasatinin hayata kecirilmasina xidmat etmakla yanasi,
isagotlranlarin mivaqgqgati xarakterli ehtiyaclarinin garsilanmasina da imkan verir.

9mak Macallasinin “©mak mugavilasinin (kontraktin) nimunavi formasi” adli
1-ci 9lavasinin 2.3-cU bandina asasan amak mugavilasinin hansi sababa gora
muddatli baglaniimasi gostarilmalidir.

Middatli amak mugavilasina xitam verilmasi gaydasi il bagl gostarilmalidir ki,
Macallonin 73-ci maddasinin 1-ci hissasine gdra muiddatli amak mugavilasinin
muddati qurtardigda ona xitam verilir. Bu Macallanin 45-ci maddasinin 5-ci hissasi
nazara alinmagqgla, muddatli smak mugavilasinda gostarilan muddat qurtardigda amak
minasibatlari davam etdirilirse vo muddat bitdikdan sonraki bir hafta arzinda
toraflorden hec¢ biri mulgaviloya xitam verilmasini talab etmirsa, hamin amak
mugavilasi avval miayyan olunmus muddata uzadilmis hesab olunur.

Middatli amak mugavilasi fasilasiz olaraq 5 ilden artig middata davam edarss,
muddatsiz amak mugavilasi hesab edilir.

Qeyd edilmalidir ki, ©mak Macallasinin 47-ci maddasinin Konstitusiyaya
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uygunlugunun yoxlanilmasi va sarh edilmasi xahis olunan “f” bandinde mutddatli amak
mugavilasinin baglanilmasi asasi kimi taraflarin hlquqg barabarliyi prinsipina amal
edilmakla onlarin garsiligh razilig1 gostarilmisdir.

Nazara alinmalidir ki, emak munasibatlari taraflorin barabarliyi ve irads azadhgl
prinsiplarina asaslansa da, bu munasibatlarin tanzimlanmasinda bir gayda olaraq
imperativ xarakterli normalar Gstinlidk taskil edir. Xtsusan is vaxti, amak saraiti, amak
hagginin hesablanmasi gaydasi, isdan cixarilma prosedurlari va s. kimi masalalarda
ganunvericinin imperativ talabi asas goturdlir. Bu, iscinin amak munasibatlarinin zaif
tarafi olarag amak hlqug normalari ile daha Ustiin mudafia va taminat altina alinmasi
zaruratindan irali galir.

Yoni faktiki cohatdan barabar olmayan subyektlor arasinda yaranan
minasibatlarde daha zaif tarafin (iscinin) midafiasi, ganuni marag ve manafelarinin
gorunmasl magsadila ganunverici bir ¢ox hallarda imperativ xarakterli amak hiquqg
normalari vasitasile bu minasibatlari tanzimlayir (Konstitusiya Mahkamasi Plenumunun
“Azarbaycan Respublikasi ©omak Macallasinin  7-ci maddasinin  2-3.4 va 2-4-cl
hissalarinin Azarbaycan Respublikasi Konstitusiyasinin 35-ci maddasinin Il va IV hissalari
ilo alagali sakilda sarh edilmasina dair” 2023-ci il 20 oktyabr tarixli Qarari).

Mahz geyd olunanlar baximindan ganunverici isaxtaranlarin daimi masgullugunun,
sosial mudafiasinin tamin edilmasi, amak bazarinda geyri-sabit vaziyyatin yaranmasinin
garsisinin alinmasi maqgsadi ile middatli amak mugavilasinin baglanmasina imkan veran
istisnalarin siyahisini 9mak Macallasinin 47-ci maddasinda muayyan etmisdir. Bununla
yanasl, ganunverici hamin maddanin digar bandlarinde nazards tutulmus hallar
(asaslar) olmadigl halda da amak bazari istirakcilarinin sarbast irads ifadalari ve hiqug
barabarliyi saraitinde onlarin qgarsihgh raziligi ile muddatli amak migavilasinin
baglanmasini @mak Macallasinin 47-ci maddasinin “f” bandi ile mimkin hesab etmisdir.

Gostarilanlara asasan Konstitusiya Mahkamasinin Plenumu hesab edir ki, taraflarin
hidqguq barabarliyinin real tamin edilmasi sarti ilo @mak Macallasinin 47-ci maddasinin
“f” bandi amayin azadligl, amak mugavilasinin macburi baglaniimasinin yolverilmazliyina
dair konstitusiya prinsipi il har hansi ziddiyyat yaratmir.

Konstitusiya Mahkamasinin Plenumu bir daha nazara c¢atdirmagi vacib hesab edir
ki, omak munasibatlarinin tanzimlanmasi taraflarin hiiqug barabarliyinin tamin edilmasi

— KMM T12s

L



prinsipina asaslansa da, isci isagdtlranin miayyan etdiyi is rejimi va talimatlarina uygun
olarag sonuncunun rahbarliyi altinda amak faaliyyati ile masgul oldugundan, onlar
faktiki cohatdan barabar vaziyyatda olmurlar. Yani isci va isagdtliran arasinda onlarin
minasibatlarinin xarakterindan irali galan faktiki bir barabarsizlik mévcud olur.

Odur ki, @mak Macallasinin 47-ci maddasinin “f” bandinin asas sarti taraflarin
hdquq barabarliyi va sarbast irada ifadalari asasinda bela muigavilanin baglanmasidir.
Burada amak munasibatlarinin daha glicll tarafi olaraq isegdtlranin @mak Macallasinin
47-ci maddasinin “f” bandindan sui-istifada hallarinin garsisinin alinmasinin, taraflarin
higquqg barabarliyinin  tamin edilmasinin asas vasitasi kimi mahkama mudafiasi
mexanizmi cixis edir. Bela ki, @mak Macallasinin 9-cu maddasina asasan, iscinin asas
hidquglarindan biri amak hlquglarinin midafiasi G¢lin mahkamaya miraciat etmak va
hdgugi muidafis olunmagdir. Habela hamin Macallanin 14-ci maddasina gora,
ganunverici, icra hakimiyyati organlari, elece do mahkamalar amak muinasibatlari
subyektlari tarafinden ganunvericiliyin talablarina har yerds eyni gaydada ve dirlst
amal olunmasini, iscilarin va isagotiranlarin hldquglarinin  pozulmasinin garsisinin
alinmasini, pozulmus htquglarin barpasini tamin etmalidirlar.

Sorgu va muraciatdan da gorindiyU kimi, son zamanlar middatli amak muqgavilasi
ila bagl mahkama mubahisalarinin sayi artmisdir.

Iscinin amak ganunvericiliyi ila nazarda tutulmus hiquglarinin tamin edilmasi va
ganuni manafelarinin gorunmasi magqgsadile Konstitusiya Mahkamasinin Plenumu
mahkamalarin diggatini ona calb etmayi vacib hesab edir ki, middatli smak miqavilasi
ilo bagh islera baxilarkan mahkamalar taraflarin munasibatlarinin haqiqgi xarakterini
muayyan etmali, digar iscilarle oxsar mdigavilalarin  baglanib-baglanmamasina,
muddatsiz amak mugavilasi ila islayan iscilar Ggln nazarda tutulmus taminatlarin tamin
edilmasindan yayinmaqg magsadinin olub-olmamasina diggat yetirmali, taraflorin asl
niyyatinin va iradalarinin askar edilmasi Ugln isin faktiki hallarini va taraflarin dalillarini
hartarafli arasdirmalidirlar.

Gostarilanlara asasan Konstitusiya Mahkamasinin Plenumu asagidaki naticalara
galir:

- 9mak Moacallasinin 47-ci maddasinin  “f” bandi hamin maddanin digar
bandlarinds nazarda tutulmus hallar olmadigl taqdirds, taraflarin hiquqg barabarliyi
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soraitinds azad irada ifadalari va garsiligl raziligl asasinda middatli smak migavilasini
baglamaqg imkanini ehtiva etmakla, Konstitusiyanin 25-ci maddasinin | hissasina va 35-ci
maddasinin |-V va VIII hissalarina uygun hesab edilmalidir;

- mahkamsalar ©omak Macallasinin 47-ci maddasinin “f” bandi ilo bagl islora
baxarkan mugqavila taraflarinin haqiqi irada ifadalarini bu Qararin tasviri-asaslandirici
hissasinda aks olunan hliqugi movgelara uygun olaraqg arasdirib naticaya galmalidirlar.

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI, VII va IX
hissalarini, “Konstitusiya Mahkamasi haqgqinda” Azarbaycan Respublikasi Qanununun
52, 60, 62, 63, 65-67 va 69-cu maddalarini rehbar tutaraqg, Azarbaycan Respublikasi
Konstitusiya Mahkamasinin Plenumu

QoRARA ALDI:

1. Azarbaycan Respublikasi omak Macallasinin 47-ci maddasinin “f” bandi hamin
maddanin digar bandlarinds nazards tutulmus hallar olmadigl taqdirds, taraflarin
hdquq barabarliyi seraitinds azad irads ifadalari va garsiligl raziligi asasinda muddatli
amak mugavilasini baglamag imkanini ehtiva etmakls, Azarbaycan Respublikasi
Konstitusiyasinin 25-ci maddasinin | hissasina va 35-ci maddasinin I-IV va VIII hissalarina
uygun hesab edilsin.

2. Miahkamalar Azarbaycan Respublikasi @mak Macallasinin 47-ci maddasinin “f”
bandi ila bagli islora baxarkan miuqavile taraflarinin haqigi irada ifadalarini bu Qararin
tasviri-asaslandirici hissasinds aks olunan hliqugi movgelara uygun olaraq arasdirib
naticaya galmalidirlar.

3. Qarar darc edildiyi gindan qivvaya minir.

4. Qoarar Azarbaycan Respublikasinin rasmi dovlst gazetlorinda va “Azarbaycan
Respublikasi Konstitusiya Mahkamasinin Malumati”nda darc edilsin, habela Azarbaycan
Respublikasi Konstitusiya Mahkamasinin rasmi internet saytinda yerlasdirilsin.

5. Qarar gatidir, hec bir organ va ya saxs tarafindan lagv edils, dayisdirila va vya
rosmi tafsir edila bilmaz.

Sadr Farhad Abdullayev
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

OF THE PLENUM OF CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On conformity of paragraph “f” of Article 47 of the Labour Code of the Republic of
Azerbaijan with Part | of Article 25 and Parts I-1V and VIl of Article 35
of the Constitution of the Republic of Azerbaijan

31 January 2024 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan composed of
Farhad Abdullayev (Chairman), Sona Salmanova (Reporter-Judge), Humay Afandiyeva,
Rovshan Ismayilov, Jeyhun Garajayev, Rafael Gvaladze, Isa Najafov and Kamran Shafiyev,
attended by the Court Clerk Faraid Aliyev,

in accordance with Parts VI and VIl of Article 130 of the Constitution of the
Republic of Azerbaijan, Articles 27.2, 32 and 33 of the Law of the Republic of Azerbaijan
“On Constitutional Court”, and Article 39 of the Internal Regulations of the
Constitutional Court of the Republic of Azerbaijan, examined the constitutional case in
the procedure of special constitutional proceedings on the basis of the inquiry of the
Commissioner for Human Rights (Ombudsman) of the Republic of Azerbaijan and the
request of the Baku Court of Appeal concerning the verification of the conformity of
paragraph “f” of Article 47 of the Labour Code of the Republic of Azerbaijan with Part |
of Article 25 and Parts I-IV and VIII of Article 35 of the Constitution of the Republic of
Azerbaijan,

having heard the report of Judge S.Salmanova, studied and discussed written
reports of representatives of interested parties — the inquiry of the Commissioner for
Human Rights (Ombudsman) of the Republic of Azerbaijan, the request of the Baku
Court of Appeal, the conclusions of specialists — the Staff of the Milli Majlis of the

™
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Republic of Azerbaijan, the Ministry of Labour and Social Protection of the Population of
the Republic of Azerbaijan, the Ministry of Justice of the Republic of Azerbaijan, the Civil
Chamber of the Supreme Court of the Republic of Azerbaijan and the Bar Association of
the Republic of Azerbaijan, opinion of experts — A. Gasimov, Doctor of Legal Sciences,
Professor, Head of the Department of Labour and Environmental Law of the Faculty of
Law of Baku State University, and M. Aliyev, Doctor of Legal Sciences, Professor of the
same department, the Plenum of the Constitutional Court of the Republic of Azerbaijan

DETERMINED AS FOLLOOWS:

The Commissioner for Human Rights (Ombudsman) of the Republic of Azerbaijan
has applied to the Constitutional Court of the Republic of Azerbaijan (hereinafter
referred to as the Constitutional Court”) with inquiry and asked to verify the conformity
of paragraph “f” of Article 47 of the Labour Code of the Republic of Azerbaijan
(hereinafter referred to as the Labour Code) with Part | of Article 25 and Parts |-V and
VIII of Article 35 of the Constitution of the Republic of Azerbaijan (hereinafter referred
to as the Constitution).

The inquiry states that according to paragraph “f” of Article 47 of the Labour Code,
an employment contract may be concluded for a fixed term by mutual agreement of
the parties while observing the principle of equality of rights of the parties. This norm is
an exception to the general rule. Thus, in cases where it is known in advance that the
work or services provided are of a permanent nature due to the conditions for
performing the labor function specified in labor legislation, an employment contract
should be concluded for an indefinite period.

According to the applicant, the employee and the employer are not actually equal.
The fact that their relationship has hierarchical nature of their relations, characterized
by authority and subordination, makes it impossible to ensure the principle of equality
of rights when concluding an employment contract.

The inquiry emphasized that the provisions of paragraph “f” of Article 47 of the
Labour Code do not serve the interests of the employee and according to the
mentioned norm, taking only the expression of the will and conditions of the employer

— KMM 16

16 2
L



as the basis when concluding an employment contract, results in the violation of the
right to equality of the parties to the contract.

At the same time, the Baku Court of Appeal applied to the Constitutional Court
requesting the interpretation of paragraph “f” of Article 47 of the Labour Code in
connection with Article 35 of the Constitution.

It follows from the request that there is a civil case in the proceedings of the court
of appeal concerning the claim of V.Gurbanov against “Enerjiservistikintitamirsazlama”
Limited Liability Company for the cancellation of the order terminating the employment
contract and reinstatement to his previous position.

In his application, V.Gurbanov stated that the reason for the termination of the
employment contract was due to the expiration of its term. However, since it was
known in advance that the work was of a permanent nature according to the conditions
of the performance of the labour function, a fixed-term contract should not have been
concluded with him. The defendant, on the other hand, relied on the possibility of
concluding a fixed-term employment contract by mutual agreement of the parties in
accordance with paragraph “f” of Article 47 of the Labour Code.

The request notes that since the real guarantees of equality in labour legislation
have not been determined, the phrase “by mutual agreement of the parties while
observing the principle of equality of rights” contained in paragraph “f” of Article 47 of
the Labour Code has a declarative character.

According to the applicant, conditioning the application of paragraph “f” of Article
47 of the Labour Code on obtaining the opinion of the State Labour Inspectorate could
serve as one of the real guarantees of the principle of equality of rights of the parties.

However, in the current situation, currently, cases of abuse of this provision of the
Labour Code have occurred by employers in practice.

According to the applicant s conclusion, in order to comply with the requirements
of the principle of legal certainty, it has become necessary to interpret paragraph “f” of
Article 47 of the Labour Code in connection with Article 35 of the Constitution.

Taking into account that the subject matter of the issues raised in the inquiry of
the Commissioner for Human Rights (Ombudsman) of the Republic of Azerbaijan and
the same in the request of the Baku Court of Appeal, the Plenum of the Constitutional
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Court considered it appropriate to combine the cases into a single proceeding in
accordance with Article 17 of the Internal Regulations of the Constitutional Court of the
Republic of Azerbaijan.

The Plenum of the Constitutional Court considers it necessary to note the following
regarding the inquiry and the request.

As stated in the preamble of the Constitution, providing a proper standard of living
for everyone in conformity with just economic and social order is one of the intentions
solemnly declared by the people of Azerbaijan.

According to Part | of Article 25 of the Constitution, everyone is equal before the
law and the courts.

According to Parts I-IV of Article 35 of the Constitution, which establishes the right
to labour, labour is the foundation of individual and public welfare. Everyone has the
right to freely choose activity, profession, occupation and place of work, based on
his/her abilities. Nobody may be forced to work. Employment contracts shall be
concluded voluntarily. Nobody may be forced to conclude an employment contract.

According to Part VIII of the same article, the State shall apply all of its resources
for the elimination of unemployment.

The right of everyone to freely choose their type of activity, profession, occupation
and place of work based on his/her abilities is also provided for in the preamble of the
Labour Code.

Part 3 of Article 2 of the Code establishes among the tasks and principles of labour
legislation: the ensuring of equality of rights of the parties in labour relations, the
protection of their interests through justice and the provision of the rule of law, and the
ensuring of their free use of intellectual, physical and financial capacities to satisfy their
material, moral, social, economic and other vital needs.

Labour relations are understood as relations based on the principles of this Code
where the labor function for the profession or position for which employee is
appointed, elected, or reinstated concerning the personal performance by an employee
at a workplace determined by mutual agreement with the employer in accordance with
the obligations provided for in labour legislation, collective agreements and contracts,
compliance with payment of wages , internal disciplinary rules, and the provision of
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working conditions, guarantees and labour protection for the employee by the
employer (Part 4-1 of Article 3 of the Labour Code).

It should be noted that the right to work involves the opportunity for persons to
freely create labour relations without any discrimination.

The Plenum of the Constitutional Court considers it is necessary to note the
following with regard to paragraph “f” of Article 47 of the Labour Code, which
establishes the possibility of concluding an employment contract for a fixed term by
mutual agreement of the parties while observing the principle of equality of rights of
the parties.

According to labour legislation, in cases where it is known in advance that the work
or services has got a permanent nature according to the conditions of the performance
of the labour function, an employment contract must be concluded without specifying
its term, except for the cases determined by Article 47 of this Code (Part 4 of Article 45
of the Labour Code).

With such regulations, the legislator aims to ensure the fulfillment of the
obligations of the State arising from Part VIII of Article 35 of the Constitution. Taking
into account the role of labour and employment in individual and public - social welfare,
for the purpose of eliminating unemployment and ensuring permanent employment,
the conclusion of a fixed-term employment contract was considered possible only in
cases provided for by legislation.

In cases where it is known in advance that the work or services are of a permanent
nature according to the conditions of the performance of the labour function, the
conclusion of a fixed-term employment contract is generally inadmissible. Exceptions to
this rule are determined by Article 47 of the Labour Code.

Article 47 of the Labour Code provides for the following cases (grounds) allowing
the conclusion of a fixed-term employment contract:

- an employee's temporary disability, absence on a business trip or leave, as well as
when another employee must perform the duties of the employee in question because
of said employee's temporary disability due to reasons stipulated by Legislation by
keeping his/her workplace and position;

- for carrying out seasonal work which cannot be done throughout the year due to
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natural and climatic conditions or to features of the work;

- in cases when the scope and duration of refurbishment, construction and
installation work and assimilation and application of new technology, the conducting of
experiments and tests and the examination of employee's skills for the fulfillment of
various tasks is necessary and when an employee's social problems are solved or other
similar work is performed,;

- in cases when employee training and the achievement of a high professional
standing (training, interning, downtime) from the point of view of complex and
responsible labor function concerning appropriate position (occupation) is required;

- in cases related to an employee's personal and family status, as well as cases
related to an employee's work and education and his/her appropriate temporary place
of residence because of some reasons and his/her desire to work when he/she reaches
retirement age;

- in cases when paid social work is performed on the basis of a proper permit from
the Executive Authority;

- in cases when a person is elected to a position in an elective agency
(organization, union), except those agencies indicated in Item c of Article 6 of this Code;

- at the mutual consent of the Parties in compliance with the principle of the
Parties legal equality;

- in cases when a collective employment contract is signed with employees in the
form of a team or working group as stipulated in Paragraph Il of Article 46 of this Code;

- in other cases stipulated by Legislation.

The determination of the possibility of concluding fixed-term employment
contracts established in labour legislation serves both the implementation of state
policy in the field of employment promotion and social protection of job seekers and
unemployed persons, and also the satisfaction of temporary needs of employers.

According to paragraph 2.3 of Appendix No. 1 of the Labour Code entitled
“Standard form of the employment contract (contract)”, the reason for concluding a
fixed-term employment contract must be indicated.

As for the procedure for termination of a fixed-term employment contract, it
should be noted that according to Part 1 of Article 73 of the Code, a fixed-term
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employment contract is terminated when its term expires. Taking into account Part 5 of
Article 45 of this Code, if labour relations continue after the expiration of the term
specified in the fixed-term employment contract and none of the parties demands
termination of the contract within one week after the expiration of the term, the
employment contract is considered extended for the previously determined period.

If a fixed-term employment contract continues for more than 5 years continuously,
it is considered an indefinite employment contract.

It should be noted that in paragraph “f” of Article 47 of the Labour Code, for which
verification of conformity the Constitution and interpretation have been requested,
compliance with the principle of equality of the parties and their mutual consent are
indicated as the basis for concluding a fixed-term employment contract.

It should be borne in mind that although labor relations are based on the principles
of equality and freedom of will of the parties, imperative norms generally prevail in the
regulation of these relations. In particular, in matters such as working hours, working
conditions, wage calculation procedures, dismissal procedures, etc., the imperative
requirement of the legislator is taken as the basis. This arises from the need for the
employee, as the weak side of the labor relationship, to be given greater protection and
security through labor law norms.

That is, for the purpose of protecting the weaker side (the employee) and
safeguarding their legal interests in relations arising between subjects, that are not
actually equal, the legislator regulates these relations in many cases through imperative
labour law norms in order to protect the weaker party (the employee) and safeguard his
or her legitimate interests (Decision of the Plenum of the Constitutional Court of
October 20, 2023 “On interpretation of Parts 2-3.4 and 2-4 of Article 7 of the Labour
Code of the Republic of Azerbaijan in terms of Parts Ill and IV of Article 35 of the
Constitution of the Republic of Azerbaijan”).

From this perspective, the legislator has determined in Article 47 of the Labour
Code the list of exceptions allowing the conclusion of fixed-term employment contracts
in order to ensure permanent employment of job seekers, provide social protection and
prevent instability in the labour market. At the same time, by the paragraph "f" of
Article 47 of the Labor Code the legislator considered it possible to conclude a fixed-
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term employment contract with the mutual consent of labor market participants under
conditions of free will and equality of rights, even if there are no circumstances
(grounds) provided for in other paragraphs of that article.

Based on the above, the Plenum of the Constitutional Court considers that, with a
provision that the parties are truly guaranteed equal rights, paragraph "f" of Article 47
of the Labor Code does not create any contradiction with the constitutional principle of
freedom of labor and the inadmissibility of forced conclusion of an employment
contract.

Based on the foregoing, the Plenum of the Constitutional Court considers it is
necessary to once again emphasize that although the regulation of labour relations is
based on the principle of ensuring equality of rights of the parties, since the employee is
engaged in labor activity under the leadership of the employer in accordance with the
work regime and instructions determined by the latter, they are not in an actually equal
position. That is, there is a de facto inequality between the employee and the employer
arising from the nature of their relationship.

Therefore, the main condition of the paragraph “f” of Article 47 of the Labour
Code is the conclusion of such a contract on the basis of equality of rights of the parties
and their free expression of will. Here, the mechanism of judicial protection acts as the
main tool for preventing of excessive use by the employer, that is the stronger side of
labor relations, by paragraph "f" of Article 47 of the Labor Cod and ensure the equality
of rights of the parties. According to the Article 9 of the Labour Code, one of the
fundamental rights of an employee is to apply to the court for the protection of the
labour rights and to obtain the legal protection. In addition, according to the Article 14
of the same Code, legislative and executive authorities as well as courts must ensure
the identical and accurate compliance with the requirements of legislation by the
subjects of labour relations everywhere, prevent violations of the rights of employees
and employers, and restore violated rights.

As can be seen from the inquiry and the request, the number of court disputes
concerning fixed-term employment contracts has recently increased.

In order to ensure the rights of employees provided for by labour legislation and
protect their legitimate interests, the Plenum of the Constitutional Court considers it
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necessary to draw the attention of courts to the fact that when examining cases related
to fixed-term employment contracts, courts must determine the true nature of the
relations between the parties, pay attention to whether similar contracts have been
concluded with other employees, whether there is an aim to avoid the guarantees
provided for employees working under an employment contracts for an indefinite
period, and must comprehensively investigate the factual circumstances of the case and
the arguments of the parties in order to reveal the true intentions and will of parties.

Based on the foregoing, the Plenum of the Constitutional Court comes to the
following conclusions:

— paragraph “f” of Article 47 of the Labor Code, unless otherwise provided for in
other paragraphs of that article, should be considered consistent with Part | of Article
25 and Parts I-IV and VIII of Article 35 of the Constitution, by including the possibility of
concluding a fixed-term employment contract on the basis of free will and mutual
consent of the parties under conditions of equality of rights;

— when examining cases related to paragraph “f” of Article 47 of the Labour Code,
courts must investigate the true expression of will of the parties to the contract and
reach the conclusions in accordance with the legal positions reflected in the descriptive-
substantiating part of this Decision.

Guided by Parts VI, VII and IX of Article 130 of the Constitution of the Republic of
Azerbaijan and Articles 52, 60, 62, 63, 65-67 and 69 of the Law of the Republic of
Azerbaijan “On Constitutional Court”, the Plenum of the Constitutional Court of the
Republic of Azerbaijan

DECIDED:

1. Paragraph “f” of Article 47 of the Labour Code of the Republic of Azerbaijan,
unless otherwise provided for in other paragraphs of that article, should be considered
consistent with Part | of Article 25 and Parts I-IV and VIII of Article 35 of the Constitution
of the Republic of Azerbaijan, by including the possibility of concluding a fixed-term
employment contract on the basis of free will and mutual consent of the parties under
conditions of equality of rights.
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2. When examining cases related to paragraph “f” of Article 47 of the Labour Code
of the Republic of Azerbaijan, courts must investigate the true expression of will of the
parties to the contract in accordance with the legal positions reflected in the
descriptive-substantiating part of this Decision and reach conclusions.

3. The decision shall enter into force on the day of its publication.

4. The Decision shall be published in official state newspapers and in the "Bulletin
of the Constitutional Court of the Republic of Azerbaijan", as well as be posted on the
official website of the Constitutional Court of the Republic of Azerbaijan.

5. The decision is final, and may not be cancelled, changed or officially interpreted
by any institution or official.

Chairman Farhad Abdullayev
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AZBRBAYCAN RESPUBLIKASI ADINDAN

Azarbaycan Respublikasi
Konstitusiya Mahkamasi Plenumunun

Qo RARI

Azarbaycan Respublikasi Migrasiya Macallasinin 11.2-ci maddasinin d¢inct ctimlasinin
Azarbaycan Respublikasi Konstitusiyasinin 28-ci maddasinin Ill hissasi ila alaqgali sakilda
sarh edilmasina dair

1 fevral 2024-c il Baki sahari

Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu Farhad Abdullayev
(sadr), Sona Salmanova, Humay ©ofandiyeva (maruzaci-hakim), Révsan ismayilov,
Ceyhun Qaracayev, Rafael Qvaladze, isa Nacafov ve Kamran Safiyevdan ibarst tarkibds,

mahkamsa katibi Faraid 9liyevin istiraki ils,

Azarbaycan Respublikasi Konstitusiyasinin  130-cu maddasinin VI hissasing,
“Konstitusiya Mahkamasi hagginda” Azarbaycan Respublikasi Qanununun 27.2 va 32-cCi
maddalarine ve Azarbaycan Respublikasi Konstitusiya Mahkamasinin  Daxili
Nizamnamasinin 39-cu maddasina muvafiq olaraq, xUsusi konstitusiya icraatinin yazili
prosedur qaydasinda kecirilon mahkama iclasinda Azarbaycan Respublikasi Ali
Mahkamasinin muraciati asasinda Azarbaycan Respublikasi Migrasiya Macallasinin
11.2-ci maddasinin Uglncl cimlasinin Azarbaycan Respublikasi Konstitusiyasinin 28-ci
maddasinin lll hissasi ila alagali sakilds sarh edilmasina dair konstitusiya isina baxdi.

Is Uzra hakim H.9fendiyevanin maruzasini, maraqgli subyektler Azarbaycan
Respublikasi Ali Mahkamasinin va Azarbaycan Respublikasi Milli Maclisi Aparatinin
mdulahizalarini, Baki Apellyasiya Mahkamasinin va Azarbaycan Respublikasi Vakillar
Kollegiyasinin mutaxassis mulahizalarini, ekspert Baki Dovlat Universitetinin Hlquq
fakdltasinin Konstitusiya hiququ kafedrasinin muallimi, hiquqg uzra falsafe doktoru
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G.Cabinin rayini va is materiallarini arasdirilb muzakira edarak, Azarbaycan Respublikasi
Konstitusiya Mahkamasinin Plenumu

MUBYYSN ETDi:

Azarbaycan Respublikasinin Ali Mahkamasi (bundan sonra — Ali Mahkamsa)
Azarbaycan Respublikasinin Konstitusiya Mahkamasina (bundan sonra — Konstitusiya
Mahkamasi) miraciat edarak Azarbaycan Respublikasi Migrasiya Macallasinin (bundan
sonra — Migrasiya Macallasi) 11.2-ci maddasinin Uc¢lncl cimlasinda nazarda tutulmus
“yetkinlik yasina catmayan vatandasin olkadan getmasina valideynlarindan birinin
razihgl olmadiqgda, yetkinlik yasina catmayan vatandasin 6lkadan getmasi masalasini hall
edan mahkamanin garar” ifadasinin Azarbaycan Respublikasinin Ails Macallasina
(bundan sonra — Aila Macallasi) uygun olarag usagin valideynlardan birinin yaninda
saxlanilmasina dair mahkama gatnamasini ehtiva edib-etmamasi baximindan hamin
maddanin Gclncl cimlasinin Azarbaycan Respublikasi Konstitusiyasinin (bundan sonra
— Konstitusiya) 28-ci maddasinin IIl hissasi, 147 va 149-cu maddalari ilo alagali sakilda
sorh edilmasini xahis etmisdir.

Muraciata asasan Ali Mahkamanin Mulki Kollegiyasinin icraatinda L.Abbasovanin
E.Abbasova qarsi usagin digar valideynin raziligl olmadan 6lkadan ¢ixarilmasi talabina
dair iddiasl ila bagh malki is vardir.

Hazirda bu kimi mubahisalara baxiimasi ile bagh mahkamsa tacribasi ‘Usaglarin
Olkadan getmasina icazanin verilmasi ilo alagadar valideynlar arasinda yaranan
muUbahisalar Uzra ganunvericiliyin mahkamalar tarafindan tatbiqgi tacribasi hagginda"
Azarbaycan Respublikasi Ali Mahkamasi Plenumunun 2021-ci il 24 dekabr tarixli
gararinda gostarilan izahlara asaslanir.

Muraciatedan geyd edir ki, usagin dlkadan cixarilmasi va hansi valideynin yaninda
galmasi ila bagl iddialara baxilarkan mahkamalar oxsar masalalari takraran arasdirmaq
zarurati ila qgarsilasirlar. Bela ki, mahkama garari ile usagin hansi valideynin yaninda
galmasinin muayyan edilmasi zamani onun Ustiin manafeyinin nazara alinmasi zaruri
oldugu kimi, yetkinlik yasina catmayan vatandasin 6lkadan getmasi masalasinin hallinda
da hamin meyarin takrar arasdirilmasi va asas gotirtlmasi masalasi ortaya ¢ixir. Bu isa
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eyni halin takrar arasdiriimasina, yani eyni taraflar arasinda muayyan edilmis faktlarin
hamin isda istirak edan soxsler tarafinden basga mahkama prosesinda
mubahisalendirilmasi va yenidan slUbut edilmasi kimi prosessual pozuntularin bas
vermasina sarait yaradir.

Halbuki Azarbaycan Respublikasi Milki Prosessual Macallasinin (bundan sonra —
MUlki Prosessual Macalla) 82.3-cli maddasina asasan, bir mulki is Uzra ganuni qlvvaya
minmis mahkama gatnamasi ile miayyan edilmis faktlar hamin isda istirak edan saxslar
tarafindan basga mahkama prosesinda mubahisalandirilmir va yenidan stbut edilmir.

Miuracistedan hesab edir ki, mahkama nikahin pozulmasi, yaxud usaq talabi ils
bagh isler Gzra usagin hansi valideynin yaninda galmasini muayyan edarkan, ilk
novbada, usagin Ustiin manafeyini nazara aldigindan, bu hal isa 6z ndvbasinda hamin
valideyn tarafindean wusagin hiquqg vea manafelari aleyhina har hansi aqd
baglanilmayacagini ehtiva etdiyindan, usagin digar valideynin raziligi olmadan 6lkadan
getdiyi hallarda da onun manafeyinin nazara alinacagini giman etmaya asas verir.

Migrasiya Macallasinin  11.2-ci maddasinin dispozisiyasinda yetkinlik yasina
catmayan vatandasin 6lkedan getmasina "notariat gaydasinda tasdiqg edilmis raziligl”
vermali olan valideyn, yaxud raziligi olmadigl halda masalanin "mahkamanin garar” ila
hall edilmali oldugu dedikds, razihg! talab olunan valideynlarin dairasi dagig muayyan
edilmadiyindan, hamin valideynlarin aralarinda nikah sazisi olan valideynlar, yaxud
aralarinda yaranan mubahisa Uzra mahkama garari il usagin kiminla galmasi masalasi
gat edilmis valideynlar olub-olmamasini miayyan etmak mumkin deyildir.

Eyni zamanda mahkamalarda bu gabildan olan islara baxiimasi ile bagl apariimis
tahlil gostarir ki, usagin manafeyina uygun olarag hansi valideynin yaninda galmasini
muayyan edan ganuni qUvvaya minmis mahkama gatnamasi oldugu halda, yetkinlik
yasina catmayan usagin 6lkadan getmasi masalasinin halli zamani takraran mahkama
gararinin talab olunmasi, bir-biri ile garazli minasibatda olan taraflarin mahkamalardan
surindurmacilik alati kimi istifade etmalarina, bununla da usagla yasayan valideynin
sarbast harakat etmak hliququnun, habels usagin hiiqug ve manafelarinin pozulmasina
gatirib cixarar.

Gostarilanlara asasan Ali Mahkama Migrasiya Macallasinin 11.2-ci maddasinin
Uclncl cUmlasinin Konstitusiyanin muvafig normalari ilo alagali sakilde sarh edilmasi
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Ucln Konstitusiya Mahkamasina miraciat etmak ganaatina galmisdir.

Konstitusiya Msahkamasinin  Plenumu mdracistle alagadar, ilk ndvbads,
asagidakilari geyd etmayi zaruri hesab edir.

Konstitusiyanin 28-ci maddasinin Il hissasina asasan, ganuni suratda Azarbaycan
Respublikasinin arazisinda olan har kas sarbast harakat eds bilar, 6zliina yasayis yeri
sec¢a bilar va Azarbaycan Respublikasinin arazisindan kanara gedas bilar.

Bu normada tasbit edilmis hiquglar insan azadliginin mihim elementi olmagla
soxsin inkisafi Uc¢ln vacib sartdir. Onlarin asassiz mahdudlasdiriimasi iss saxsin digar
konstitusiya hliquq va azadliglarinin pozulmasina sabab ola bilar.

Bu hiquglar, hamcinin insan hiquglari Gzra bir sira beynalxalg-hiqugi sanadlarda
0z oksini tapmisdir. Konstitusiya Mahkamasinin Plenumu da Konstitusiyada tasbit
olunmus hiqug va azadlglarin mazmununu muayyan edarkan, Konstitusiyanin 12-ci
maddasinin Il hissasina uygun olarag Azarbaycan Respublikasinin tarafdar cixdigi
beynalxalg mdugavilalarin  muddaalarini, habels muvafig beynalxalg organlarin
tacribasini nazara alir.

Konstitusiyanin 28-ci maddasinin [l hissasinda va beynalxalg-hiquqi sanadlards
tasbit olunmus haquglarin  vacibliyine baxmayarag, onlar muatlag deyil va
mahdudlasdirila bilar. @sas Qanunda bu htquglara dair mahdudiyyatlarin hadlari dagiq
muayyan olunmusdur (Konstitusiyanin 71-ci maddasinin |l hissasi va “Azarbaycan
Respublikasinda insan hiquqg ve azadliglarinin hayata kecirilmasinin tanzimlanmasi
hagqinda” Azarbaycan Respublikasi Konstitusiya Qanununun 3-cU maddasi). Bela ki,
onlarin mahdudlasdiriimasi ganunculugun talabina cavab vermsali, basga saxslarin
hiqug va azadliglarinin midafiasi magsadila tatbig edilmali, mitanasib olmal va bu
konstitusiya huquglarinin - mahiyyatini dayismamsalidir (Konstitusiya Mahkamasi
Plenumunun Klark Qordon Morrisin sikayati Uzra bazi normativ htqugi aktlarin
Azarbaycan Respublikasinin Konstitusiyasina uygunlugunun yoxlanilmasina dair 2017-ci
il 26 may tarixli Qarart).

insan Huquglari Gzrs Avropa Mahkamasinin (bundan sonra — Avropa Mahksmasi)
bir sira gararlarinda gostarilmisdir ki, harakat azadhgl hiququnu mahdudlasdiran har
hansi tadbir ganuna uygun olmali, “insan hiiquglarinin va asas azadliglarin mudafiasi
hagginda” Konvensiyaya (bundan sonra — Konvensiya) dair 4 sayli Protokolun 2-ci
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maddasinin 3-cl bandinda geyd edilan legitim magsadlardan birini gidmali, demokratik
comiyyatda zaruri olmali, yani mutanasiblik meyarina cavab vermalidir (Battista
[taliyaya qarsi is (zra 2014-cl il 2 dekabr tarixli, §37; Stamose Bolqgaristana qarsi is
Uzra 2012-ci il 27 noyabr tarixli, §30; Bartik Rusiyaya qarsi is tizra 2006-ci il 21 dekabr
tarixli, §46 Qararlar).

Vatandasin 6lkadan getmak hidgququnun muvaggati mahdudlasdiriimasina imkan
vera bilacak hallar Migrasiya Macallasinin 9.3-ci maddasi ile konkret muayyan
edilmisdir.

Eyni zamanda hamin Macalla ile bir sira kateqoriyadan olan saxslarin
(vatandaslarin) dlkadan getmasi Uglin xtsusi gaydalar nazardas tutulmusdur.

Migrasiya Macallasinin 11-ci maddasina asasan, bu Macallanin 11.2-ci maddasinda
nazarda tutulmus hallar istisna olmagla, yetkinlik yasina ¢atmayan vatandas 6lkadan
valideynlari, ovladliga gdtlrani, himayacisi va ya gayyumu ila geda bilar. Yetkinlik yasina
catmayan vatandas Olkadan valideynlarinin biri ilo getdikda digar valideynin notariat
gaydasinda tasdiq edilmis razihgr talab olunur. Yetkinlik yasina catmayan vatandas
olkadan tak getdikda valideynlarinin, valideyn himayasinden mahrum olduqgda isa onu
ovladliga gotlran saxsin, himayacisinin va ya gayyumunun notariat gaydasinda tasdiq
edilmis raziligi talsb olunur. Hamin saxslardan birinin raziligl olmadiqda, yetkinlik yasina
catmayan vatandasin dlkadan getmasi masalasi mahkamanin garari asasinda hall edilir.
Yetkinlik yasina c¢atmayan vatandasin valideynlarindan birinin  6lim haqgginda
sohadatnamasi, 6lmus va vya itkin dismus elan edilmasi, valideynlik hlgqugqundan
mahrum edilmasi barades mahkamanin garari va ya muvafig icra hakimiyyati organi
tarafindan verilmis dogum haqgqginda akt geydinds ata barads malumatin ananin
gostarisi Uzra yazilmasi hagqinda arayis olduqda, digar valideynin razihigr talab olunmur.
Qeyd olunan sanadlarla birga digar valideynin notariat gaydasinda tasdig edilmis
razihgini taqdim edan yetkinlik yasina catmayan vatandas Azarbaycan Respublikasindan
geda bilar.

Gostarilan  norma, bir tarafdan usaglarin  geyri-ganuni  sakilde  6lkadan
getmalarinin, bununla da onlarin beynalxalg ogurlanmasinin garsisinin alinmasina, digar
torafdan iss usaq ve valideynlarinin garsiliglt hiquqg va vazifalarinin realizasina
yonalmisdir.
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Vurgulanmalidir ki, Konstitusiya, camiyyatin asas 6zayi kimi ailanin dovlatin xdsusi
himayasinda olmasini tasbit etmakla yanasi, usaglarin gaygisina galmagi va onlari
tarbiya etmayi valideynlarin ham hlququ, ham da borcu kimi miayyan etmisdir (17 va
34-cl maddalar).

Konstitusiyanin gdstarilon muddaalarindan irali galarak, Ails Macallasi ails
munasibatlarinin hldquqgi tanzimlanmasini gadinla kisinin nikahinin konulldlayt, ar-
arvadin hidquq barabarliyi, ailadaxili masalalarin garsiligh razilig asasinda hall olunmasi,
usaqlarin aila tarbiyasinin dstinlidyd, onlarin rifahina va inkisafina gaygl, ailanin yetkinlik
yasina c¢atmayan va amak qgabiliyyati olmayan Uzvlarinin hlqug va manafelarinin
mudafiasinin tamin olunmasi prinsiplari asasinda valideyn va usaglarin garsiligli hiiquqg
va vazifalarini miayyan edir.

Bela ki, hamin Macallanin 29-cu maddasina asasan, Konstitusiyada tasbit edilmis
gadin va kisinin htquqg barabarliyina uygun olarag ar va arvad aile minasibatlarinda
barabar soxsi ve amlak hiquglarina malikdirlar. Analig, atalig, usaglarin tarbiyasi va
tahsili, elaca da ailanin digar masalalari ar-arvadin hiiquqg barabarliyi prinsiplarina uygun
olaraq birga hall edilir. Valideynlar 6z usaglari barasinda barabar hiquqg va vazifalara
malikdirlar (Aile Macallasinin 56.1-ci maddasi). Valideynlar usaglarini tarbiys etmak
hdguguna malikdirlar va usaglarini tarbiya etmaya borcludurlar.

Valideynlar usaglarinin tarbiyasina, saglamligina va onlarin psixi, fiziki, manavi
inkisafina géra masuliyyat dasiyirlar (Macallanin 58.2-ci maddasi).

Ails Macallasinin 61-ci maddasina asasan, usaqlardan ayri yasayan valideyn onlarla
Unsiyyat hlquguna, usaglarin tarbiya va tahsili ila bagl masalalarin hall edilmasinda
istirak etmak hlququna malikdir. Usaglarla yasayan valideyn usagin fiziki, psixi
saglamligina, onun axlaqgi inkisafina zarar yetirmayan digar valideynla usagin Unsiyyatina
mane olmamalidir.

Oz névbasinds, har bir usaq ailads yasamaq va tarbiys almaqg, 6z valideynlarini
tanimag va onlarin gaygisindan istifads etmak, usagin maraglarina zidd olan hallar
istisna olmagla, onlarla birgs yasamaqg hlququna malikdir. Usaq 0z valideynlari
tarafindan tarbiys olunmag, 6z maraglarinin tamin olunmasi, hartarafli inkisafi, onun
layagatine hormat olunmasi hiququna malikdir (Aile Macallasinin 49.2 va 49.3-cl
maddalari).
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Konstitusiya Mahkamasinin Plenumu qeyd edir ki, ganunverici tarafinden usagin
xarica getmasi Ucln xUsusi gaydanin muayyanlasdirilmasi mahz icazasi talab olunan
valideynin valideynlik hiiqug va vazifalarinin realizasi va usagin gostarilan hlquglar ila
bagl oldugundandir ki, Migrasiya Macallasinin 11.2-ci maddasina asasan, valideyn
himayasindan mahrum olmus usagin nana, baba va ya digar gohumu va ya miuvafiq
organin himayasina va yaxud gayyumluguna verildiyi, hamcinin bir nafar tarafindan
ovladliga gotlrdalduyd hallarda hamin saxslar ila birlikda usagin 6lkadan ¢ixmasi Ugln
har hansi basqa saxsin razilig vermasi talab olunmur.

Qeyd olundugu kimi, aile hlququnun temal prinsiplarinden biri ailadaxili
masalalarin garsiligh razilig asasinda hall olunmasi prinsipidir. Aile mUnasibatlarinin
garsiligh mahabbat va hérmat hislari asasinda qurulmasindan, ailanin isina har kasin
garismasinin  yolveriimazliyindan, bu mdustavide yaranan mubahisalar ila bagli
mahkamaya mduraciat etma imkani usagin olkadan getmak hlqugunun hayata
kecirilmasinda son vasita kimi ¢ixis edir.

Nazara alinmaldir ki, usaglarin dlkadan getmasina icazanin verilmasi ila bagl
mubahisalarin  mahkamalar tarafindan halli son naticada valideynlardan birinin usaq
ila Unsiyyatda olmag, onu tarbiya etmak va s. kimi hlquglarinin realizasina muidaxila
toskil eda bilacayindan, Konstitusiya Msahkamasinin  Plenumu aglabatanliq,
magsadamdivafiglik ve mutanasiblik meyarlari va konstitusiya dayarlari baximindan
bela mudaxilanin mahiyyati ile alagadar asagadikilari geyd etmayi zaruri hesab edir.

Konstitusiya Mahkamasi Plenumunun bir sira gararlarinda formalasdirdigl hiquqi
movgeya asasan, Konstitusiya hiquqg va azadhlglarla yanasi, onlardan irali galen
vazifalari do miayyan edir va hiiquglarin hayata kecirilmasina mimkin ganuni va asasli
mudaxilalari istisna etmir. Lakin har hansi hiquga ganuni mudaxile mutanasib olmali,
comiyyatin va ya dovletin Umumi maraglar ila fardin konstitusiya huquglarinin
gorunmasl arasinda adalatli tarazliga nail olunmagqla hayata kecirilmalidir.

Vurgulanmalidir ki, usaglarin hdquglarina toxunan mubahisalar olduqda, bels
adalatli tarazhigin alds edilmasi daha da c¢atinlasir. Bu kateqoriyadan olan islarda
usaglarin va har bir valideynin maraglari ile yanasi publik maraqglar reqabat edir.

Har bir xalqin galacayi yetismakda olan nasillardan asili oldugundan, habels fiziki
va psixi caohatdean tam formalasmayan va bu sababdan hiququn an hassas
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subyektlarindan olan usagin hlquglarinin gorunmasi dovlatin an vacib vazifalarindan
birini taskil etdiyindan, o bu sahada pozitiv 6hdaliklar dasiyir.

Bu pozitiv 6hdaliklarin realizasi magsadi ile Konstitusiyanin 17-ci maddasinin VI
hissasinda tasbit edilmisdir ki, usag hidquglarinin hayata kecirilmasina dovlet nazarat
edir. Dovlatin bela nazarati hansi formada va meyarlar asasinda hayata kecirmasi sahavi
ganunvericilikle konkretlasdirilir.

Bela ki, “Usag huquglari hagqinda” Azsrbaycan Respublikasi Qanununun 4-cl
maddasina asasan, Konstitusiyaya uygun olaraq usaq hidguglarinin hayata kecirilmasina
dovlat nazarat edir. Azarbaycan Respublikasinda usag htquglarinin mudafiasini muvafiq
icra hakimiyyati, mahkama, prokurorlug va digar hiiqug muhafiza organlari, Azarbaycan
Respublikasinin insan hiquglari tzra mivakkili (ombudsman) baladiyyalsr, habels
ictimai birliklar, hamkarlar ittifaqi tagkilatlari tamin etmalidirlar. Bu organlar, birliklar va
taskilatlar faaliyyatlarinde usag huquglarinin = Gstin  muhafizesi  prinsipini  asas
tutmalidirlar. Homin Qanunun 5-ci maddasina gora, dovlat organlari, butdn fiziki ve
hdquqi saxsler 0z faaliyyatinda usaglarin  manafelarini  Ustin tutmal, onlarin
hdguglarinin tamin olunmasina sarait yaratmalidirlar. Azarbaycan Respublikasinin
normativ hiqugi aktlari va mduvafig organlarin gararlari usaqg manafelarina zidd
olmamali va onlarin icrasi usaqglarin hayatina, inkisafina ve tarbiyasina zarar
goatirmamalidir. Usagin hiqug va manafelarini mahdudlasdiran har hansi aqd
etibarsizdir.

Usagin huquglarnin va ganuni manafelarinin mudafiasi valideynlar (onlari avaz
edan saxslar), Aile Macallasi ile nazards tutulmus hallarda iss muvafig icra hakimiyyati
organi ve mahkamsa tarafindan hayata kecirilir (Ailea Macallasinin 51.2-ci maddasi).

Hoamin Macallanin 58.6-ci maddasine gora, dovlst valideynlarin hlqug va
vazifalarinea ganunda nazards tutulmus gaydada yalniz usagin manafeyi talab etdiyi
hallarda mudaxila eda bilar.

Hamcinin “Usaqg htquglari hagginda” Konvensiyanin 3-ct maddasina uygun olarag,
usaglar barasinda butin tadbirlards asas diggat usaq manafelarinin daha yaxsi tamin
edilmasina yonaldilir, bu tadbirlar istar sosial taminat masalalari ile masgul olan dovlst
idaralari va ya 0zal idaralar tarafindan gorilsin, istarsa de mahkamalar, inzibati ve ya
ganunvericilik organlari tarafinden. Hamin Konvensiyanin 9-cu maddasine asasan,

— KMM T30S

L



istirakcl dovlatlar tamin edirlar ki, usaq va valideynlari onlarin arzusuna zidd olaraqg ayri
dismasinlar, amma mahkamanin gararina uygun olaraq salahiyyatli organlarin tatbiqg
edilan ganuna va prosedurlara muvafiq suratda bela ayriligin usagin an yaxsi manafeyi
dgln zaruri  oldugunu muayyanlasdirdiklari hallar istisna taskil edir. Bels
muayyanlasdirma bu va vya digar konkret halda, masalan valideynlar usaqgla
gaddarcasina raftar etdikds va ya onun gaygisina galmadigda va ya valideynlar bir-
birinden ayri yasadigda va usagin yasayls yeri barads garar gabul edilmali oldugda
zaruri ola bilar.

Belalikla, usag hlUquglarina toxuna bilacak mubahisalarin, o cimladan yetkinlik
yasina catmayan vatandasin 6lkedan getmasi ilo alagadar mubahisalarin halli zamani
usaglarin manafelari valideynlarin har ikisinin maraglarina nisbatda Ustin tutulur.

Bu movge Avropa Mahkamasinin hiqugi modvgelari ilo da uzlasir. Bela ki,
Mahkama gararlarinda dafalarle geyd etmisdir ki, valideyn va usagin bir-biri ila Unsiyyati
aile hayatinin fundamental elementi oldugundan, bela nsiyyatin mahdudlasdiriimasina
yonalan dovlstdaxili tadbirlar Konvensiyanin 8-ci maddasi ila tasbit edilmis hlquqga
mudaxila kimi giymatlandirilir (Monory Ruminiya va Macaristana qarsi is tizra 2005-ci il
5 aprel §70; losub Caras Ruminiyaya qarsi is lizra 2006-ci il 27 iyul §29; Raban
Ruminiyaya qarsi is tzra 2010-cu il 26 oktyabr tarixli §31 Qararlar). Bu baximdan asas
magsad usagin, iki valideynin va publik maraglar arasinda adalatli tarazligin alds
edilmasidir (Maumousseau va Washington Fransaya qarsi is tizra 2007-ci il 6 dekabr §62
Qarar), isdaki muxtalif maraglar tarazlasdirilarkan valideynlarin maraglari, xUsusan
onlarin usagla Unsiyyatda olmag hlququ da nazara alinmalidir (Sahin Almaniyaya qarsi
is tizra 2003-cU il 8 iyul §66; Noylinger va Suruk lsvecraya qarsi is tizra 2010-cu il 6 iyul
tarixli §134 Qararlar) lakin har bir halda usagin maraglari prioritet taskil edir (Gnahore
Fransaya qarsi is tzra 2000-ci il 19 sentyabr tarixli §59 Qarar). Bununla bels, usagin, ilk
novbads, iki Ustin maragi movcuddur: ailasi ile minasibatin saxlanilmasi va saglam
muhitds inkisaf etmasi. Saxsiyyatinin inkisafi baximindan usagin Gstiin maraglari bir sira
individual hallardan, masalan onun yasindan, yetkinlik saviyyasindan, valideynlarinin
olub-olmamasindan, atraf muhit va teassiratlar kimi hallardan asilidir (Sneersone va
Kampanella italiyaya garsi is tizra 2011-ci il 12 iyul tarixli §85 (v) Qarar).

Pencevlar Bolgaristana qarsi is Gzra 2015-ci il 10 fevral, Dimova va Peeva

— KMM 33

<332
Aoa



Bolqaristana qarsi is tzra 2017-ci il 19 yanvar, Malinin Rusiyaya qarsi is tizra 2017-ci il 12
dekabr tarixli va bir sira digar Qaralarinda Avropa Mahkamasinin formalasdirdigl hliquqi
movgelarine  asasan, mahkamalar ailenin  vaziyyatini  daqiglikle  arasdirib
giymatlandirmakla, konkret is Uzra usagin manafelarinin  UstlnlUyl prinsipina
asaslanmagla valideynin hamin usaq ile mitamadi tamasi ila bagl maraglarina nisbatds
usagin dlkadan getmak hliquguna, o cimladan onun inkisafi, tahsili va dinyagorisinin
genislandirilmasi magsadi ile getmasina Ustunlik vers bilar.

Muracisatde qaldirilmis  Migrasiya Macallasinin  11.2-ci  maddasinin  UGglnc
cimlasinda nazarda tutulmus yetkinlik yasina catmayan vatandasin 6lkadan getmasi
masalasinin hall edildiyi “mahkama garan” ifadasinin Aile Macallasina uygun olaraq
usagin valideynlardan birinin yaninda saxlanilmasina dair gabul edilon “mahkamsa
gatnamasi”’ni ehtiva edib-etmamasi ile alagadar Konstitusiya Mahkamasinin Plenumu
asagidakilari geyd etmayi vacib hesab edir.

Gostarildiyi kimi, Migrasiya Macallasinin 11.2-ci maddasina asasan, yetkinlik yasina
catmayan vatandas olkadan valideynlarinin biri ilo getdikda digar valideynin notariat
gaydasinda tasdiq edilmis raziligi talab olunur. Yetkinlik yasina ¢atmayan vatandas
Olkadan tak getdikda valideynlarinin, valideyn himayasinden mahrum oldugda isa onu
ovladliga gotlran saxsin, himayacisinin va ya gayyumunun notariat gaydasinda tasdiq
edilmis raziligl taleb olunur. Hamin saxslardan birinin raziligl olmadiqda, yetkinlik yasina
catmayan vatandasin dlkadan getmasi masalasi mahkamanin garari asasinda hall edilir.

Maddanin mazmunu bela naticaya galmaya asas verir ki, ganunverici “vatandasin
Olkadan getmasi masalasini hall edan mahkamanin garar” dedikds, mahz maddanin
birinci va ikinci cimlasi ilo nazarda tutulmus saxslarin usagin getmasi Ucln notariat
gaydasinda icazani vermakdan imtina etdiyi hallarda yaranan mibahisanin hallina dair
gararl nazards tutmusdur. Bela ki, maddanin birinci va ikinci cimlasi usagin
valideynlardan biri ilo ve ya takbasina dlkadan getmasi Uc¢lin notarial gaydada razilig
talab olunan saxslarin dairasini muayyan edir, maddanin Uclncl cimlasi isa avvalki
cimlalarin mantiqgi davami olmagla gostarilan saxslarin “6lkadan getma” masalasinda
razihgl olmadigda, dovlstin masalaya miudaxilasini ve mivafiqg mahkama gararinin
“notarial gaydada razilig1” avaz etmasini tasbit etmisdir. Digar valideynin usagin dlkadan
getmasina raziliginin talab edilmadiyi istisna hallar iss Migrasiya Macallasinin 11.3-ci

— KMM 30

< 34 2
Ryl



maddasinda sadalanmisdir.

Bu baximdan Konstitusiya Mahkamasinin Plenumu hesab edir ki, Migrasiya
Macallasinin 11.2-ci maddasinin Ggluncl cimlasinda nazarda tutulmus yetkinlik yasina
catmayan vatandasin dlkadan getmasi masalasinin hall edildiyi “mahkamanin gararl”
ifadasi  Aile Macallasina uygun olarag wusagin valideynlardan birinin  yaninda
saxlanilmasina dair gabul edilan “mahkama gatnamasi”’ni ehtiva etmir.

Gostarilanlarls yanasi, Konstitusiya Mahkamasinin Plenumu asagidakilarin da geyd
edilmasini zaruri hesab edir.

Aila Macallasinin 60.4-ci maddasine muvafiq olaraqg, valideynlar ayri yasadiqda
usaqglarin yasayis yeri onlarin razihgi ils hall edilir. Valideynlar arasinda razilig olmadiqda,
mahkama mubahisani usaglarin hliquqg va manafelarini, onlarin rayini va sair hallari
(usaglarin gardas ve bacilarina, valideynlardan har birina olan baghhgi, valideynlarin
oxlagi ve digar soxsi keyfiyyatlari, usagin yasi, onun inkisafi va tarbiyasi Ucln sarait
yaradilmasi) nazara almagla hall edir.

Hamin Macallanin 22.2.1-ci maddasina uygun olaraq, nikahin pozulmasi hagqinda
gatnama qgabul etdikde mahkama bosanmadan sonra vyetkinlik yasina c¢atmayan
usaqlarin valideynlarindan hansinin yaninda galdigini miayyan etmalidir.

Burada geyd edilmalidir ki, Aile Macallasi nikah pozularkan usagin har iki valideyn
ila yasamasinin miayyan edilmasini (paritet va ya “payl” gaydada) istisna etmir.

Belalikla, nikah pozularkan (valideynlar ayri yasadigda) usagin birlikds yasadigl
(yaninda galdigi) valideyn muayyan edilir. Mahkama bu barada garar gabul etdikda
mahz usaglarin Ustin manafeyini asas meyar kimi rahbar tutur. Bela olan halda, dovlat
tarafindan usagin valideynlarindan biri ila saxlanilmasi, hamin valideynin usagin an
Ustln manafeyini tamin etmasi prezumpsiyasini yaradir ki, hamin prezumpsiya yalniz
digar mahkama akti ils takzib edils bilar.

Bela ki, usagin hansi valideyni ile yasamasi masalasine mahkamada sonralar
yenidan baxila bilar. Masalan, usaglarindan ayri yasayan valideynlarin valideynlik
hdgugunun hayata kecirilmasi gaydasi hagginda mahkamanin gatnamasina gasdan
amal edilmadikda, mahkama usaqgdan ayri yasayan valideynin talabi il usagin manafeyi
va rayi nazara alinmagla onun hamin valideyna verilmasi hagginda gatnama gabul eda
bilar (Aila Macallasinin 61.4-ci maddasi).
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Usagin valideynlarindan biri ila saxlanilmasina dair garar gabul edilarkan valideynin
yasayls soraiti diggata alinsa da, galacakda onun vyasayis yerinin dayisdiriimasi 6zU-
Ozllyinda na bu valideynin usagin an Ustin manafelarini rahbar tutmasi
prezumpsiyasini takzib edir, na da usagin hamin valideyn ila yasamasina dair mahkama
gararinin icra olunmasina tasir gostarir. Bels ki, Konstitusiyanin 129-cu maddasinin |
hissasina asasan, mahkamanin gabul etdiyi gararlar dovlatin adindan cixarilir va onlarin
icrasi  macburidir. Mulki Prosessual Macallonin  15.2-ci maddasina asasan isa
mahkamsalarin ganuni qlvvaya minmis gatnamasi, garardadi, garari, amri bitlin dovlst
hakimiyyati, yerli 6zinUidars organlari, onlarin vazifali saxslari, ictimai birliklar, siyasi
partiyalar, hamkarlar ittifaglari, onlarin vazifali saxslari, hamginin fiziki va hliquqgi saxslar
Ucln macburidir va Azarbaycan Respublikasinin bUtlin arazisinde hdkman icra
olunmalidir.

Qeyd edilmalidir ki, usagin yaninda saxlanildigi valideynin onun tstiin manafelarini
tamin etmasi prezumpsiyasi mahz usagin konstitusion hlUquglarinin gorunmasina
yonalmisdir. Bela ki, nikah pozularkan, bir gayda olaraq, valideynlar arasinda fidusiar
(etibara asaslanan) muinasibatlar itirilir. Usagin bu va ya digar higugunun realizasina
yonalan masalalarda valideynlarin raziligi slds edilmadikda, masale mahkama
tarafindan hall edilenadak usagin yaninda saxlanildigi valideynin onun Ustin manafelari
baximindan usagin hiiququnun hayata kegirilmasi G¢lin muvafiq tadbirlari géra bilmasi
muadmkUin olmalidir. 9ks yanasma usagin hlquglarinin pozulmasi ils naticalana bilar.

Hazirki isin konteksti baximindan, usagin 6lkadan ¢ixmasina dair razilig alds
edilmadikds, mlvafiq icazanin verilmasi masalasinin har bir halda mahkama gaydasinda
halli, mediasiya sessiyalarindan kecma va mahkamada isa baxilma muiddatlari nazars
alinmagla, de facto usagin manafelarina zidd olarag onun Konstitusiya ile tasbit edilmis
harakat azadliginin geyri-miayyan middats mahdudlasdirilmasi, istirahat, tahsil,
saglamlig va digar hlquglarinin pozulmasina sabab ola bilar. Burada nazara almagqg
lazimdir ki, usagin oOlkani terk etmak zarurati onun manafelari baximindan taxira
salinmaz xaraktera malik ola bilar (mUalica, idman va ya bilik yarislari va s.).

O da nazara alinmalidir ki, mahkama gatnamasi asasinda usaqgla birlikds yasayan
valideyn mualics, tahsil, ezamiyyat va s. hallarda 6lkani tark etmali oldugu hallarda digar
valideyn usagin 6lkadan getmasina icaza vermadikds, lakin eyni zamanda onu yaninda
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saxlamagdan da imtina etdikds, usagin harada va kiminla yasamasi masalasi hall
edilmamis galir ki, bu da 6z novbasinda usagin saxlanildigi valideyn Ucln usaginin
tarbiya edilmasi borcu, mahkama gatnamasini icra etmasi va 0zlna maxsus
konstitusion hiiquq va azadligilari arasinda secim etmak macburiyyati yaratmis olar.

Qeyd edilanlara asasan Konstitusiya Mahkamasinin Plenumu hesab edir ki,
Konstitusiyanin 17-ci maddasinin VI hissasi, 28-ci maddasinin Il hissasi va 129-cu
maddasinin | hissasi baximindan Miqgrasiya Macallasinin 11-ci maddasina usagin
valideynlarden mahz biri ile saxlanilmasina dair gabul edilan mahkama gararinin
movcud oldugu hallarda, digar valideynin raziliginin talab olunmamasina dair
muaddaanin alava edilmasi Azarbaycan Respublikasinin Milli Maclisina (bundan sonra —
Milli Maclis) tovsiya edilmalidir.

Gostarilanlarla yanasi Konstitusiya Mahkamasinin Plenumu xisusila vurgulayir ki,
usagin valideynlardan biri ila yasamasi muiayyan edilarkan, digar valideyn usagin nainki
tarbiya edilmasinda istirak etmak hidququnu itirmir, aksina bu borcu dasimaqgda davam
edir. Yuxarida geyd olundugu kimi, Aila Macallasinin 61.1-ci maddasina muvafiq
olaraq, usaglardan ayri yasayan valideyn onlarla Gnsiyyat hliquguna, usaglarin tarbiys va
tahsili ilo bagh masalalarin hall edilmasinda istirak etmak hidguquna malikdir. Bu
baximdan, ganunverici tarafindan Migrasiya Macallasina tovsiya olunan dayisikliklar
edildiyi halda, 6lkadan getmanin usagin manafelarina zidd oldugunu va (va ya) eyni
zamanda bununla 6zinUtn usaqgla bagli hiquglarinin pozuldugunu hesab edan valideyn,
usagin olkadan getmasinin garsisinin alinmasina dair iddia ile mahkamaya muraciat
etmakda hagli olacaqdir.

Bela ki, usagdan ayri yasayan valideyn tarafindan usagin 6lkadan getmasinin onun
manafelarina uygun olmamasina va bununla da usagla bagl hiquglarinin pozulmasina
dair qgaldirilmis iddialara baxarkan mahkamalar, mahz 6lkedan getma kontekstinda
usagin manafelarini va usaqdan ayri qgalan valideynin dalillarini ad hoc arasdirmali,
usagin yasl buna imkan verdiyi hallarda o, bu masals ilo alagadar 6z fikrini bildirmak
hiququnu hayata kegirmak imkanina malik olmalidir. 9ks yanasma usagdan ayri
yasayan valideynin onun tarbiyasinda istirak etmak hiqug va borcunu “xayali” etmis,
eyni zamanda dovlatin Konstitusiyanin 17-ci maddasina asasan Uzarina disan pozitiv
ohdaliklarinin yerina yetirilmamasi il naticalanmis olar.
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Konstitusiya Mahkamasinin Plenumu onu da geyd edir ki, middat baximindan bu
gabildan olan mibahisalarin  mahkamalarda baxilmasi gaydalari son naticads,
tacribada usagin Ustin manafelarinin tamin edilmasi Gcin uzunmuddatli manealar
yarada bilar. XUsusila usagin hayati va saglamligl Gcln tahlika yarana bilacak hallarda
mahkama baxisinin uzun zaman arzinds davam etmasi yolverilmazdir. Mulki Prosessual
Macallanin 172.3-cti maddasina asasan, ayri-ayri kateqoriya islara baxilmasi va onlarin
hallina dair gatnama va ya qarardad cixarilmasi Uc¢lin bu Macalls ila gisaldiimis
muddatler muayyan edilsa bilar. Bu baximdan Konstitusiya Mahkamasinin Plenumu
hesab edir ki, bu kategoriyadan olan masalalarin halli Ugln xususi prosessual
muddatlarin miayyan edilmasi Milli Maclisa tovsiya edilmalidir.

Gostarilanlara asasan Konstitusiya Mahkamasinin Plenumu asagidaki naticalara
galir:

- Migrasiya Macallasinin 11.2-ci maddasinin Gg¢lncld cimlasinda nazarda tutulmus
“yetkinlik yasina catmayan vatandasin dlkadan getmasi masalasini hall edan mahkama
gorarl” ifadasi Aile Macallasine uygun olarag usagin hansi valideynin yaninda
saxlanilmasina dair gatnamani ehtiva etmir;

- Konstitusiyanin 17-ci maddasinin VI hissasi, 28-ci maddasinin Il hissasi ve 129-cu
maddasinin | hissasi baximindan Migrasiya Macallasinin 11-ci maddasina usagin
valideynlardan biri ila saxlanilmasina dair mahkama gararinin mdévcud oldugu halda,
onun hamin valideyn ils o6lkadan getmasi Ucln digar valideynin raziliginin talab
olunmamasina dair mtddaanin alava edilmasi Milli Maclisa tovsiya edilmalidir;

- Yetkinlik yasina catmayan vatandasin 6lkadan getmasi ila bagli masalalarin
mahkama tarafindan halli Uclin gisaldilmis prosessual middatlarin miuayyan edilmasi
Milli Maclisa tovsiya edilmalidir.

Azarbaycan Respublikasi Konstitusiyasinin  130-cu maddasinin VI hissasini,
“Konstitusiya Mahkamasi hagqinda” Azarbaycan Respublikasi Qanununun 60, 62, 63,
65-67 va 69-cu maddalarini rehbar tutarag, Azarbaycan Respublikasi Konstitusiya
Mahkamasinin Plenumu
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QoRARA ALDI:

1. Azarbaycan Respublikasi Migrasiya Macallasinin 11.2-ci maddasinin Uglncl
cimlasinda nazarda tutulmus “yetkinlik yasina catmayan vatandasin dlkadan getmasi
masalasini hall edan mahkama qgarar” ifadasi Azarbaycan Respublikasi Aila Macallasina
uygun olarag usagin hansi valideynin yaninda saxlanilmasina dair gatnamani ehtiva
etmir.

2. Azarbaycan Respublikasi Konstitusiyasinin 17-ci maddasinin VI hissasi, 28-ci
maddasinin Il hissasi ve 129-cu maddasinin | hissasi baximindan Azarbaycan
Respublikasi Migrasiya Macallasinin 11-ci maddasina usagin valideynlardan biri ila
saxlanilmasina dair mahkama gararinin moévcud oldugu halda, onun hamin valideyn ila
Olkadan getmasi Ucln digar valideynin raziliginin taleb olunmamasina dair middaanin
alava edilmasi Azarbaycan Respublikasinin Milli Maclisina tovsiys edilsin.

3. Yetkinlik yasina catmayan vatandasin 6lkadan getmasi ila bagl masalalarin
mahkama tarafindan halli Uc¢ln qgisaldilmis prosessual middatlarin mUayyan edilmasi
Azarbaycan Respublikasinin Milli Maclisina tovsiya edilsin.

4. Qarar darc edildiyi gindan quvvaya minir.

5. Qarar Azarbaycan Respublikasinin resmi dovlat gazetlorinde va “Azarbaycan
Respublikasi Konstitusiya Mahkamasinin Malumati”nda darc edilsin, habels Azarbaycan
Respublikasi Konstitusiya Mahkamasinin rasmi internet saytinda yerlasdirilsin.

6. Qarar gatidir, hec bir organ va ya soxs tarafindan lagv edils, dayisdirila va ya
rosmi tafsir edila bilmaz.

Sadr Farhad Abdullayev
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

OF THE PLENUM OF CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On related interpretation of the third sentence of Article 11.2 of the Migration Code
of the Republic of Azerbaijan in terms of Part Il of Article 28 of the Constitution
of the Republic of Azerbaijan

1 February 2024 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan, composed of
Farhad Abdullayev (Chairman), Sona Salmanova, Humay Afandiyeva (Reporter-Judge),
Rovshan Ismayilov, Jeyhun Garajayev, Rafael Gvaladze, Isa Najafov, and Kamran
Shafiyev,

attended by the Court Clerk Faraid Aliyev,

in accordance with Part VI of Article 130 of the Constitution of the Republic of
Azerbaijan, Articles 27.2 and 32 of the Law of the Republic of Azerbaijan "On
Constitutional Court," and Article 39 of the Internal Statute of the Constitutional Court
of the Republic of Azerbaijan, based on the inquiry of the Supreme Court of the
Republic of Azerbaijan examined the constitutional case in the procedure of special
constitutional proceedings on related interpretation of the third sentence of Article
11.2 of the Migration Code of the Republic of Azerbaijan in terms of Part Il of Article 28
of the Constitution of the Republic of Azerbaijan.

Having heard the report of Judge H.Afandiyeva, studied and discussed written
reports of representatives of interested parties — the Supreme Court of the Republic of
Azerbaijan and the Staff of the Milli Majlis (Parliament) of the Republic of Azerbaijan,
the conclusions of specialists — the Baku Court of Appeal and the Bar Association of the
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Republic of Azerbaijan, opinion of experts — G.Jabi, PhD in Law, lecturer at the
Department of Constitutional Law of the Faculty of Law of Baku State University, the
Plenum of the Constitutional Court of the Republic of Azerbaijan

DETERMINED AS FOLLOWS:

The Supreme Court of the Republic of Azerbaijan (hereinafter referred to as the
Supreme Court) has applied to the Constitutional Court of the Republic of Azerbaijan
(hereinafter referred to as the Constitutional Court), with inquiry and asked for the
related interpretation of the third sentence of Article 11.2 of the Migration Code of the
Republic of Azerbaijan (hereinafter referred to as the Migration Code), namely the
phrase: "in the absence of consent from one of the parents of a minor citizen, the court
decision resolving the issue of the minor citizen’s departure from the country," in terms
of whether it includes a court judgment on keeping the child with one of the parents, in
accordance with the Family Code of the Republic of Azerbaijan (hereinafter referred to
as the Family Code), in terms of Part Il of Article 28, and Articles 147 and 149 of the
Constitution of the Republic of Azerbaijan (hereinafter referred to as the Constitution).

According to the inquiry, the Civil Board of the Supreme Court is currently
examining a civil case concerning the claim of L.Abbasova against E.Abbasov regarding
the leaving of a child from the country without the consent of the other parent.

Currently, the adjudication of such disputes is based on the clarifications provided
in the Decision of the Plenum of the Supreme Court of the Republic of Azerbaijan dated
24 December 2021, entitled "On judicial practice of courts in applying legislation
concerning disputes between parents regarding permission for a child to leave the
country."

The applicant notes that, when examining claims related to a child’s departure
from the country and determination of which parent the child should live with, courts
are repeatedly faced with the necessity of reassessing similar issues. Thus, just as it is
necessary to take into account the best interests of a child when determining which
parent the child should remain with by court decision, the issue of re-examining and
taking this criterion as a basis for resolving the issue of a minor citizen leaving the
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country also arises. This, in turn, creates conditions for repeated examination of the
same circumstances, namely situations where established facts between the same
parties are contested in another court proceeding and re-proven, which may lead to
procedural irregularities.

However, Article 82.3 of the Civil Procedure Code of the Republic of Azerbaijan
(hereinafter referred to as the Civil Procedure Code) provides that facts established by a
final court judgment in a civil case shall not be disputed or re-proven by the parties in
other court proceedings.

The applicant considers that, when deciding cases related to divorce or child
support and determining which parent the child should live with, courts primarily take
into account the best interests of the child. This, in turn, implies that the parent with
whom the child is placed is presumed not to engage in any actions contrary to the
child’s rights and interests. Therefore, this reasoning provides grounds to assume that
the child’s best interests are also taken into account in cases where the child departs
from the country without the consent of the other parent.

The disposition of Article 11.2 of the Migration Code provides that the consent of a
parent, which must be certified in accordance with the notarial procedure, is required
for a minor citizen to leave the country, or, in the absence of such consent, the matter
must be resolved by a court decision. Since the provision does not clearly define the
scope of parents whose consent is required, it is not possible to determine whether this
refers to parents who have a marital agreement between them, or those whose dispute
regarding the child’s residence has already been resolved by a final court judgment.

At the same time, the analysis of court practice in cases of this category shows
that, where there is a final court judgment determining which parent the child should
live with in accordance with the child’s best interests, the requirement to obtain a
repeated court decision for the child’s departure from the country leads to unnecessary
procedural duplication. This, in turn, may enable parties in conflict to use court
proceedings as a means of delay and obstruction, thereby negatively affecting the rights
of the parent with whom the child resides, including their freedom of movement, as
well as the rights and interests of the child.

Based on the foregoing, the Supreme Court has concluded that it is necessary to
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apply to the Constitutional Court for the interpretation of the third sentence of Article
11.2 of the Migration Code in connection with the relevant provisions of the
Constitution.

The Plenum of the Constitutional Court considers it necessary, first of all, to note
the following in relation to the inquiry.

According to Part Il of Article 28 of the Constitution of the Republic of Azerbaijan,
everyone lawfully present within the territory of the Republic of Azerbaijan may freely
move, choose the place of residence and leave the territory of the Republic of
Azerbaijan.

The rights enshrined in this provision constitute an essential element of personal
freedom and an important prerequisite for individual development. Any unjustified
restriction of these rights may lead to the violation of other constitutional rights and
freedoms of a person.

These rights are also reflected in a number of international legal instruments on
human rights. The Plenum of the Constitutional Court, when determining the content of
rights and freedoms enshrined in the Constitution, in accordance with Part Il of Article
12 of the Constitution of the Republic of Azerbaijan, takes into account the provisions of
international treaties to which the Republic of Azerbaijan is a party, as well as the
practice of relevant international bodies.

Despite the importance of the rights enshrined in Part Il of Article 28 of the
Constitution and in international legal instruments, they are not absolute and may be
subject to limitations. The Constitution clearly defines the scope of such limitations
(Part Il of Article 71 of the Constitution and Article 3 of the Constitutional Law of the
Republic of Azerbaijan "On Regulation of the Implementation of Human Rights and
Freedoms in the Republic of Azerbaijan"). Thus, any restriction must comply with the
requirements of legality, be applied for the protection of the rights and freedoms of
others, be proportionate, and must not alter the essence of these constitutional rights
(Decision of the Plenum of the Constitutional Court of 26 May 2017 on the verification
of conformity of certain normative legal acts with the Constitution of the Republic of
Azerbaijan in the case concerning the complaint of Clark Gordon Morris).

In a number of judgments of the European Court of Human Rights (hereinafter
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referred to as the European Court), it has been stated that any measure restricting the
right to freedom of movement must be lawful, pursue one of the legitimate aims set
out in Article 2 §3 of Protocol No. 4 to the Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter referred to as the Convention), and be
necessary in a democratic society, i.e., comply with the principle of proportionality
(Judgments in Battista v. Italy, 2 December 2014, §37; Stamose v. Bulgaria, 27
November 2012, §30; Bartik v. Russia, 21 December 2006, §46).

The circumstances that may justify the temporary restriction of a citizen’s right to
leave the country are specifically defined in Article 9.3 of the Migration Code.

At the same time, the aforementioned Code provides for special rules governing
the departure of certain categories of persons (citizens) from the country.

According to Article 11 of the Migration Code, except for the cases provided for in
Article 11.2 of this Code, a minor citizen may leave the country together with their
parents, adoptive parent, guardian, or custodian. When a minor citizen leaves the
country with one of the parents, the notarised consent of the other parent is required.
When a minor citizen leaves the country alone, the notarised consent of both parents is
required, or, in the absence of parental care, the notarised consent of the adoptive
parent, guardian, or custodian is required. In the absence of consent from one of these
persons, the issue of the minor citizen’s departure from the country is resolved on the
basis of a court decision. Where there is a death certificate of one of the parents, a
court decision declaring a parent deceased or missing, a court decision depriving a
parent of parental rights, or a certificate issued by the relevant executive authority
confirming that information about the father is recorded in the birth registration at the
mother’s request, the consent of the other parent is not required. In such cases, the
minor citizen may leave the Republic of Azerbaijan upon presentation of these
documents together with the notarised consent of the other parent.

The said provision is aimed, on the one hand, at preventing the unlawful removal
of children from the country and, consequently, their international abduction, and on
the other hand, at ensuring the realization of the mutual rights and obligations of
children and their parents.

It should be noted that the Constitution, while enshrining the family as the
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fundamental unit of society under the special protection of the State, also defines the
care and upbringing of children as both a right and a duty of parents (Articles 17 and
34).

Proceeding from these constitutional provisions, the Family Code regulates family
relations on the basis of the principles of voluntariness of marriage between a woman
and a man, equality of rights of spouses, resolution of family matters by mutual
consent, priority of family upbringing of children, care for their well-being and
development, and ensuring the protection of the rights and interests of minor and
disabled family members. On this basis, it defines the mutual rights and obligations of
parents and children.

According to Article 29 of the said Code, in accordance with the constitutional
principle of equality between women and men, spouses have equal personal and
property rights in family relations. Motherhood, fatherhood, the upbringing and
education of children, as well as other family matters, are jointly resolved by the
spouses in accordance with the principle of equality of rights. Parents have equal rights
and obligations with respect to their children (Article 56.1 of the Family Code).

Parents have both the right and the duty to raise their children. They bear
responsibility for their children’s upbringing, health, and their mental, physical, and
moral development (Article 58.2 of the Code).

According to Article 61 of the Family Code, a parent living separately from the
children has the right to communicate with them and to participate in resolving issues
related to the upbringing and education of the children. The parent with whom the
child lives must not hinder the child’s communication with the other parent, provided
that such communication does not harm the child’s physical or mental health or moral
development.

In turn, every child has the right to live and be brought up in a family, to know their
parents and to benefit from their care, and, except in cases where this is contrary to the
child’s interests, to live together with them. The child also has the right to be raised by
their parents, to have their interests ensured, to receive comprehensive development,
and to have their dignity respected (Articles 49.2 and 49.3 of the Family Code).

The Plenum of the Constitutional Court notes that the establishment by the
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legislator of a special procedure for a child’s departure from the country is directly
related to the exercise of parental rights and obligations by the parent whose consent is
required, as well as to the rights of the child mentioned above. For this reason, Article
11.2 of the Migration Code provides that in cases where a child deprived of parental
care is placed under the guardianship or custody of grandparents or other relatives, or
of the relevant authority, or is adopted by one person, no consent from any other
person is required for the child to leave the country together with those persons.

As noted, one of the fundamental principles of family law is the principle that
family matters are resolved on the basis of mutual consent. Given that family relations
are built on mutual love and respect, and that interference by third parties in family
matters is impermissible, recourse to the court in disputes arising in this context should
be regarded as a measure of last resort in the exercise of the child’s right to leave the
country.

It should be taken into account that the judicial resolution of disputes concerning
permission for a child to leave the country may, in the final analysis, constitute an
interference with one parent’s rights, such as the right to maintain contact with the
child and to participate in their upbringing. Therefore, from the standpoint of the
criteria of reasonableness, expediency, and proportionality, as well as constitutional
values, the Plenum of the Constitutional Court considers it necessary to note the
following regarding the nature of such interference.

According to the legal position formed in a number of decisions of the Plenum of
the Constitutional Court, the Constitution not only establishes rights and freedoms but
also defines the corresponding obligations arising from them, and does not exclude
lawful and justified interferences in the exercise of such rights. However, any lawful
interference with a right must be proportionate and must ensure a fair balance
between the general interests of society or the State and the protection of an
individual’s constitutional rights.

It should be noted that achieving such a fair balance becomes even more complex
in disputes involving children’s rights. In cases of this category, the interests of the child
and each parent, as well as public interests, are in competition.

Given that the future of every nation depends on the younger generation, and
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considering that children - being not yet fully physically and psychologically developed -
represent one of the most vulnerable subjects of law, the protection of their rights
constitutes one of the most important duties of the State, which accordingly bears
positive obligations in this field.

For the purpose of the implementation of these positive obligations, Part VI of
Article 17 of the Constitution provides that the State exercises control over the
implementation of children’s rights. The manner in which such control is exercised by
the State, as well as the criteria on which it is based, are specified in sectoral legislation.

Thus, Article 4 of the Law of the Republic of Azerbaijan "On Rights of the Child"
provides that, in accordance with the Constitution, the State exercises control over the
implementation of children’s rights. The protection of children’s rights in the Republic
of Azerbaijan is ensured by the relevant executive authorities, the judiciary, the
prosecutor’s office and other law enforcement bodies, the Commissioner for Human
Rights (Ombudsman) of the Republic of Azerbaijan, municipalities, as well as public
associations and trade wunion organizations. These bodies, associations, and
organizations, in their activities, must be guided by the principle of the priority
protection of children’s rights. According to Article 5 of the same Law, state authorities,
as well as all natural and legal persons, must prioritize the interests of children in their
activities and create conditions for the protection and realization of their rights.
Normative legal acts of the Republic of Azerbaijan and decisions of relevant authorities
must not contradict the interests of children, and their implementation must not harm
the life, development, and upbringing of children. Any transaction that restricts a child’s
rights and interests is invalid.

The protection of a child’s rights and legitimate interests is carried out by the
parents (or persons replacing them), and in cases provided for by the Family Code, by
the relevant executive authority and the court (Article 51.2 of the Family Code).

According to Article 58.6 of the same Code, the State may intervene in parental
rights and obligations only in cases provided for by law, and only where this is required
in the interests of the child.

Likewise, in accordance with Article 3 of the Convention on the Rights of the Child,
in all actions concerning children, whether undertaken by public or private social
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welfare institutions, courts, administrative authorities or legislative bodies, the best
interests of the child shall be a primary consideration. Under Article 9 of the same
Convention, States Parties shall ensure that a child is not separated from his or her
parents against their will, except when competent authorities subject to judicial review
determine, in accordance with applicable law and procedures, that such separation is
necessary for the best interests of the child. Such determination may be required in a
particular case, for example where parents abuse or neglect the child, or where the
parents are living separately and a decision must be made regarding the child’s place of
residence.

Thus, in resolving disputes that may affect children’s rights, including disputes
related to the departure of a minor citizen from the country, the best interests of the
child are given priority over the interests of either parent.

This position is also consistent with the legal approach of the European Court of
Human Rights. In its case-law, the Court has repeatedly stated that communication
between a parent and a child is a fundamental element of family life, and therefore any
domestic measure restricting such contact is considered an interference with the right
guaranteed by Article 8 of the Convention (see judgments of Monory v. Romania and
Hungary, 5 April 2005, §70; losub Caras v. Romania, 27 July 2006, §29; Raban v.
Romania, 26 October 2010, §31). In this regard, the primary objective is to achieve a fair
balance between the interests of the child, the two parents, and the public interest
(Case of Maumousseau and Washington v. France, 6 December 2007, §62). When
balancing the various interests in the case, the interests of the parents, in particular
their right to maintain contact with the child, must also be taken into account (Case of
Shahin v. Germany, 8 July 2003, §66; Neulinger and Shuruk v. Switzerland, 6 July 2010,
§134). However, in all cases, the best interests of the child take precedence (Gnahoré v.
France, 19 September 2000, §59). At the same time, a child has two primary best
interests: maintaining relationships with their family and developing in a healthy
environment. For the development of the child’s personality, their best interests
depend on a number of individual circumstances, such as age, level of maturity,
presence or absence of parents, and environmental and experiential factors (Case of
Sneersone and Kampanella v. Italy, 12 July 2011, §85 (v)).

— KMM 43S

L



According to the legal positions formulated by the European Court in the Penchevs
v. Bulgaria case of 10 February 2015, Dimova and Peeva v. Bulgaria case of 19 January
2017, Malinin v. Russia case of 12 December 2017 and a number of other judgmens, the
courts, by accurately examining and assessing the family situation, and based on the
principle of the primacy of the interests of the child in a specific case, may give priority
to the right of the child to leave the country, including for the purpose of his
development, education and broadening his worldview, over the interests of the parent
in regular contact with that child.

Regarding the issue raised in the application as to whether the term "court
decision" provided for in the third sentence of Article 11.2 of the Migration Code,
concerning the resolution of the departure of a minor citizen from the country, includes
a "court resolution" determining the child’s residence with one of the parents in
accordance with the Family Code, the Plenum of the Constitutional Court considers it
necessary to note the following.

As it has been indicated, according to Article 11.2 of the Migration Code, when a
minor citizen leaves the country with one of the parents, the notarised consent of the
other parent is required. When a minor citizen leaves the country alone, the notarised
consent of both parents is required, or, in cases where the child is deprived of parental
care, the notarised consent of the adoptive parent, guardian, or custodian is required.
In the absence of consent from one of these persons, the issue of the minor citizen’s
departure from the country is resolved on the basis of a court decision.

The wording of the provision leads to the conclusion that, when using the term
"court decision resolving the issue of a citizen’s departure from the country," the
legislator intended a decision rendered in cases where the persons specified in the first
and second sentences of the same article refuse to provide notarised consent for the
child’s departure. Thus, the first and second sentences of Article 11.2 define the circle
of persons whose notarised consent is required for a minor citizen to leave the country
either with one parent or independently. The third sentence is a logical continuation of
these provisions, establishing that where such persons refuse to give consent, the State
intervenes in the matter and the relevant court decision substitutes for notarised
consent. The exceptions where the consent of the other parent is not required are
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exhaustively listed in Article 11.3 of the Migration Code.

In this regard, the Plenum of the Constitutional Court considers that the term
"court decision" provided for in the third sentence of Article 11.2 of the Migration Code,
resolving the issue of a minor citizen’s departure from the country, does not include a
"court resolution" determining the child’s residence with one of the parents in
accordance with the Family Code.

In addition, the Plenum of the Constitutional Court considers it necessary to note
the following.

In accordance with Article 60.4 of the Family Code, when parents live separately,
the place of residence of the children shall be determined by agreement between them.
In the absence of such agreement between the parents, the dispute shall be resolved by
the court, taking into account the rights and interests of the children, their views, and
other relevant circumstances, including the children’s attachment to their siblings and
to each of the parents, the moral and other personal qualities of the parents, the child’s
age, and the conditions created for the child’s development and upbringing.

In accordance with Article 22.2.1 of the same Code, when issuing a judgment on
divorce, the court must determine with which parent the minor children will live after
the dissolution of the marriage.

It should be noted that the Family Code does not exclude the possibility of
determining that a child may live with both parents after divorce on a parity or shared
basis.

Thus, upon divorce (when parents live separately), the court determines the
parent with whom the child will reside (live together). In making such a decision, the
court is guided primarily by the best interests of the child. In such circumstances, the
fact that the child is placed to live with one of the parents by a state court decision
creates a presumption that this parent ensures the child’s best interests. This
presumption may be rebutted only by another judicial act.

Thus, the issue of which parent the child lives with may later be re-examined by
the court. For example, where the judgment of the court on the procedure for
exercising parental rights by a parent living separately from the children is deliberately
not complied with, the court may, upon the request of the parent living apart from the
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child, issue a judgment transferring the child to that parent, taking into account the best
interests of the child and the child’s views (Article 61.4 of the Family Code).

When a decision is made regarding with which parent the child will live, the living
conditions of the parent are taken into account; however, a subsequent change of the
parent’s place of residence does not, in itself, rebut the presumption that this parent
acts in the best interests of the child, nor does it affect the enforcement of the court
decision on the child’s residence with that parent. Thus, according to Part | of Article
129 of the Constitution, court decisions are issued in the name of the State and their
execution is mandatory. Furthermore, Article 15.2 of the Civil Procedure Code provides
that final judgments, rulings, decisions, and orders of courts are binding on all state
authorities, local self-government bodies, their officials, public associations, political
parties, trade unions, as well as natural and legal persons, and must be enforced
throughout the territory of the Republic of Azerbaijan.

It should be noted that the presumption that the parent with whom the child
resides ensures the child’s best interests is precisely aimed at safeguarding the child’s
constitutional rights. Thus, upon divorce, the fiduciary relationship between the parents
is, as a general rule, disrupted. Where there is no agreement between the parents
regarding matters related to the exercise of the child’s rights, until such matters are
resolved by a court, the parent with whom the child resides must be able to take
appropriate measures to ensure the realization of the child’s rights in accordance with
the child’s best interests. Any contrary approach could result in the violation of the
child’s rights.

In the context of the present case, where consent for a child’s departure from the
country has not been obtained, the requirement that permission must in all
circumstances be granted through judicial proceedings, taking into account the duration
of mediation sessions and court proceedings, may in practice lead to a de facto
indefinite restriction of the child’s constitutionally guaranteed freedom of movement.
This, in turn, may result in the violation of the child’s rights to rest, education, health,
and other rights. It should also be considered that the necessity of a child’s departure
from the country may, in terms of the child’s best interests, be of an urgent nature (for
example, in cases of medical treatment, participation in sports competitions, or
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academic events, and etc.).

It should also be taken into account that, in cases where a parent living with the
child on the basis of a court judgment is required to leave the country for reasons such
as medical treatment, education, business trips, and similar circumstances, and the
other parent refuses to give consent for the child’s departure while also refusing to take
the child into their care, the issue of with whom and where the child should live remains
unresolved. This situation may place the custodial parent in a position of having to
choose between fulfilling their duty to raise the child, complying with a court judgment,
and exercising their own constitutional rights and freedomes.

In light of the above, the Plenum of the Constitutional Court considers that, from
the perspective of Articles 17 (Part VI), 28 (Part lll), and 129 (Part ) of the Constitution,
it should be recommended to the Milli Majlis of the Republic of Azerbaijan to
supplement Article 11 of the Migration Code with a provision stipulating that, in cases
where there is an existing court decision determining that a child resides with one of
the parents, the consent of the other parent shall not be required.

In addition, the Plenum of the Constitutional Court particularly emphasizes that,
when a child’s residence with one of the parents is determined, the other parent does
not lose the right to participate in the child’s upbringing; on the contrary, they continue
to bear this responsibility. As noted above, in accordance with Article 61.1 of the Family
Code, a parent living separately from the child retains the right to communicate with
the child and to participate in resolving issues related to the child’s upbringing and
education. In this regard, if the legislator makes the amendments recommended by the
Migration Code, a parent who believes that leaving the country is contrary to the
interests of the child and (or) at the same time violates his or her rights regarding the
child will be entitled to file a lawsuit with a claim to prevent the child from leaving the
country.

Thus, when courts examine claims brought by a parent living separately from the
child regarding the allegation that the child’s departure from the country is not in the
child’s best interests and that such departure violates the parent’s rights in relation to
the child, the courts must carry out an ad hoc assessment of the child’s best interests
specifically in the context of departure from the country, as well as the arguments
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presented by the non-resident parent. Where the child’s age allows it, the child must
also be given the opportunity to exercise their right to express their opinion on the
matter. A contrary approach would render the right and duty of the non-resident
parent to participate in the child’s upbringing merely illusory and would also result in
the State’s failure to fulfil its positive obligations under Article 17 of the Constitution.

The Plenum of the Constitutional Court further notes that, from the perspective of
procedural timeframes, the rules governing the adjudication of disputes of this category
in courts may, in practice, create long-term obstacles to ensuring the best interests of
the child. In particular, in cases where there may be a threat to the child’s life or health,
prolonged judicial proceedings are unacceptable. According to Article 172.3 of the Civil
Procedure Code, for certain categories of cases, the Code may establish shortened time
limits for their examination and for the adoption of judgments or rulings. In this regard,
the Plenum of the Constitutional Court considers that the establishment of special
procedural time limits for the resolution of such cases should be recommended to the
Milli Majlis of the Republic of Azerbaijan.

Based on the foregoing, the Plenum of the Constitutional Court comes to the
following conclusions:

- The term "court decision resolving the issue of a minor citizen’s departure from
the country" provided for in the third sentence of Article 11.2 of the Migration Code
does not include a judgment determining with which parent the child shall reside in
accordance with the Family Code;

- In light of of Articles 17 (Part VI), 28 (Part Ill), and 129 (Part |) of the Constitution,
it should be recommended to the Milli Majlis to add a provision to Article 11 of the
Migration Code Article 11 of the Migration Code stipulating that, where there is a court
decision determining that a child resides with one of the parents, the consent of the
other parent shall not be required for the child’s departure from the country with that
parent;

- It should be recommended to the Milli Majlis to establish shortened procedural
deadlines for the court to resolve issues related to the departure of a minor citizen from
the country.

Guided by Part VI of Article 130 of the Constitution of the Republic of Azerbaijan,
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and Articles 60, 62, 63, 65-67, and 69 of the Law of the Republic of Azerbaijan "On
Constitutional Court," the Plenum of the Constitutional Court of the Republic of
Azerbaijan

DECIDED:

1. The term "court decision resolving the issue of a minor citizen’s departure from
the country" provided for in the third sentence of Article 11.2 of the Migration Code of
the Republic of Azerbaijan does not include a judgment determining with which parent
the child shall reside in accordance with the Family Code of the Republic of Azerbaijan.

2. In light of Articles 17 (Part VI), 28 (Part lll), and 129 (Part |) of the Constitution of
the Republic of Azerbaijan, to recommend to the Milli Majlis of the Republic of
Azerbaijan to add a provision to Article 11 of the Migration Code Article 11 of the
Migration Code stipulating that, where there is a court decision determining that a child
resides with one of the parents, the consent of the other parent shall not be required
for the child’s departure from the country with that parent.

3. To recommend to the Milli Majlis of the Republic of Azerbaijan to establish
shortened procedural deadlines for the court to resolve issues related to the departure
of a minor citizen from the country.

4. The decision shall enter into force on the day of its publication.

5. The Decision shall be published in official state newspapers and in the "Bulletin
of the Constitutional Court of the Republic of Azerbaijan", as well as be posted on the
official website of the Constitutional Court of the Republic of Azerbaijan.

6. The decision is final, and may not be cancelled, changed or officially interpreted
by any institution or official.

Chairman Farhad Abdullayev
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AZBRBAYCAN RESPUBLIKASI ADINDAN

Azarbaycan Respublikasi
Konstitusiya Mahkamasi Plenumunun

Qo RARI

Azarbaycan Respublikasi Konstitusiyasinin 17-ci maddasinin | hissasi baximindan
Azarbaycan Respublikasi Miilki Macallasinin 673.1.2 va 673.3-cli maddalarinin
sarh edilmasina dair

26 aprel 2024-ci il Baki sahari

Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu Farhad Abdullayev
(sadr), Sona Salmanova (maruzaci-hakim), Humay ©fsndiyeva, Rdévsan ismayilov,
Ceyhun Qaracayev, Rafael Qvaladze, isa Nacafov ve Kamran Safiyevdan ibarst tarkibds,

mahkama katibi Faraid aliyevin istiraki ilg,

Azarbaycan Respublikasi Konstitusiyasinin  130-cu maddasinin VI hissasing,
“Konstitusiya Mahkamasi hagqginda” Azarbaycan Respublikasi Qanununun 27.2 va 33-cl
maddalarine  va Azarbaycan Respublikasi  Konstitusiya Mahkamasinin  Daxili
Nizamnamasinin 39-cu maddasina muvafiq olaraqg, xUsusi konstitusiya icraatinin yazili
prosedur qgaydasinda kecirilon mahkama iclasinda Baki Apellyasiya Mahkamasinin
muraciati asasinda Azarbaycan Respublikasi Konstitusiyasinin 17-ci maddasinin | hissasi
baximindan Azarbaycan Respublikasi Milki Macallasinin @ 673.1.2 va 673.3-cl
maddalarinin sarh edilmasina dair konstitusiya isina baxd..

ls Gzra hakim S.Salmanovanin maruzasini, maraqgli subyektlor Baki Apellyasiya
Mahkamasi va Azarbaycan Respublikasi Milli Maclisi Aparatinin  mdulahizalarini,
Azarbaycan Respublikasi Ali  Mahkamasinin, Azarbaycan Respublikasi Vakillar
Kollegiyasinin, Hiqugqi Ekspertiza va Qanunvericilik Tasabbuslari Markazinin mutaxassis
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mulahizalarini, ekspert Baki Dovlat Universitetinin Hlquq fakultasinin Milki hlqug
kafedrasinin dosenti, hiquq Uzra falsafa doktoru S.Stleymanlinin rayini va s
materiallarini arasdirtlb  muzakire edarak, Azarbaycan Respublikasi Konstitusiya
Mahkamasinin Plenumu

MUBYYSN ETDi:

Baki  Apellyasiya  Mahkamasi  Azarbaycan  Respublikasinin  Konstitusiya
Mahkamasina (bundan sonra — Konstitusiya Mahkamasi) muraciat edarak Azarbaycan
Respublikasi Mlki Macallasinin (bundan sonra — Mulki Macalla) 673.1.2 va 673.3-cl
maddalarinin Azarbaycan Respublikasi Konstitusiyasinin (bundan sonra — Konstitusiya)
17-ci maddasinin | hissasinin talablari baximindan alagali sakilda sarh edilmasini xahis
etmisdir.

Muracisatden gorinUr ki, Baki Apellyasiya Mahkamasinin Mulki Kollegiyasinin
icraatinda Tofig Sadigovun Togrul Sadixova qgarsi aile hiqug munasibatlarindan irali
galan vazifalarin kobud sakilda pozulmasi asasi il bagislamagdan imtina talabina dair
iddiasi ila bagli mulki is vardir.

Mdraciatde Mulki Macallanin 673.1.2-ci maddasinin “hadiyya alan aila hlquq
munasibatlarina uygun olarag onun Uzarina goyulmus vazifalari hadiyya veranin va ya
onun yaxin gohumlarinin biri barasinda kobudcasina pozdugda” muiddaasinin nada
ifada olunmasi ila bagli mahkama tacribasinda fikir ayriliginin oldugu gostarilmisdir.

Hamcinin muracisatds bagislama mugqgavilasinin icra edilmasindan on ilden ¢ox
muddat kecdikdan sonra bagislamagdan imtina sababi bas verdiyi teqdirds,
bagislamaqgdan imtina edilmasinin mimkin olub-olmamasi va Mulki Macallanin 673.3-
cU maddasinda nazarda tutulan bir illik middatin hiquqgi mahiyyati, xtsusile da hamin
muddatin iddia va ya kasici middat olmasi il bagh masalays aydinlig gatirilmasina
ehtiyac oldugu qeyd edilmisdir.

Baki Apellyasiya Mahkamasinin ganaatina gora, vahid mahkama tacribasinin
formalasdiriimasi, insan hiquqg va azadliglarinin gorunmasinin tamin edilmasi magsadi
ila geyd olunan ganunvericilik normalarinin sarh edilmasi zaruridir.

Konstitusiya Mahkamasinin Plenumu muraciatle alagadar, ilk névbads, bagislama
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mugavilasinin hldqugi mahiyyatinin aciglanmasini, bagislamadan imtinaya asas veran
hallarin va bu hallarin yaratdigl hiiqugi naticalarin tahlil edilmasini vacib hesab edir.

Bagislama institutu manavi va axlaqgi dayarlar zamininda formalasan muinasibatlar
asasinda har hansi bir saxsin 6z maddi amlak nematlarini kondlli olarag basga saxsa
vermasinda ifada olunur.

Mulki Macallanin 666.1-ci maddasina asasan, bagislama mdigavilasi sag ikan
baglanan els mugqgaviladir ki, onun asasinda hadiyya veran 6z amlakinin bir hissasini
bagislamagla hadiyya alani zanginlasdirir, ham da bu clir bagislama hadiyya alan
tarafindan heg bir cavab xidmati ila sartlandirilmir.

Gorinduyd kimi, bagislama mugavilasi hadiyya alan tarafinden heg bir cavab
xidmati ila sartlandiriimayan avazsiz mugavila kimi muiayyan edilmisdir. Bagislama
mugavilasinin avazsiz olmasi onda ifada olunur ki, hadiyya alan hadiyyanin migabilinda
hadiyya veranin bahralanmasina va ya har hansi maddi taminat alds etmasina ydnalan
ohdaliklar dasimir va bela dhdaliyin nazards tutulmasi istisna edilir.

Mulki Macallenin 666.2 va 666.3-ci maddalarina uygun olarag, bagislama
mugqavilasinin predmeti asyalar, hadiyya verana va ya Uclncl saxsa qarsl amlak
hiquglarr (talablar), habela hadiyya alanin hadiyya veran va ya Uclncl saxs garsisinda
amlak vazifasindan azad edilmasi ola bilar. Manavi va ya axlagi borcun icrasi bagislama
saylimir.

Gostarilanlarle  yanasi, ganunverici Mulki Macallanin  670.1-ci maddasinda
bagislamanin muayyan sartlarin va ya ohdaliklarin yerina yetirilmasindan asili edils
bilmasini mimkin saymisdir. Homin maddaya uygun olaraqg, bagislama hadiyya veranin
bahralanmasi ile bagl olmayan sartlarin va ya dhdaliklarin yerina yetirilmasindan asili
edila bilar. Hadiyya alanin gottrdiyld ohdaliyin icra edilmamasi va ya laziminca icra
edilmamasinin naticalari Macallanin 670.3-ci maddasi ila tanzimlanir.

Qeyd edilmalidir ki, har hansi aqgdin, o cimladan bagislama mugavilasinin
etibarliligl, yani arzu olunan hiiqugi naticaya sabab olmasi Ggliin milki ganunvericilikda
nazarda tutulan sortlora amal edilmalidir. Bagislama mugavilasinin etibarlilig
sartlarindan biri kimi hadiyya veranin irada ifadasinin va hliqugi niyyatinin vahidliyi va
hagqiqiliyi ¢ixis edir. Miqavilanin etibarhligl Ggln zaruri olan bu taleab muqgavile azadlig
prinsipindan irali galir.
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Qanunvericilikda va hiquqg adabiyyatinda bagislama mduqgavilasinin  real va
konsensual formalari farglandirilir.

Bela ki, hadiyya veran hadiyyani bagislamagla hadiyya alani zanginlasdirdikda
bagislama mugavilasi real mugavile hesab olunur, yani bu mugavilanin baglanmasi
barada razilig alde olunmagla, eyni vaxtda amlak va ya amlak hiquglari verilir (MUlki
Macallanin 666.1-ci maddasi). Hadiyya veran hadiyya alana goalacakds hadiyyani
bagislamaq vadi verdiyi halda iss bagislama mugavilasinin konsensual formasi mdvcud
olur (Mulki Macallanin 668.1.5-ci maddasi).

Goridnduyd kimi, real mugavilalar Gzra hliqug va 6hdaliklar migavils predmeti olan
amlakin (asyanin) verilmasi il yaranir. Bu halda bagislama muqavilasi hadiyya almis
saxsin hadiyyani gabul etmasi ila baglanmis sayilir. Konsensual muiqavilalar tzra hliquq
va Ohdaliklar isa bu mugavilanin baglandigi (imzalandigl) andan amala galir. Mulki
ganunvericilikds konsensual mugavilanin asas alamatlarindan biri “emlaki tagdim
etmayi 6hdasina goturir”, “islari gormayi 6hdasina gotlrir” va s. bu kimi ifadalar il
muayyan olunur (Konstitusiya Mahkamasi Plenumunun “Azarbaycan Respublikasi Mulki
Macallasinin 477.0.1-ci maddasinin hamin Macallanin 470.2-ci maddasi va “ipoteka
hagqinda” Azarbaycan Respublikasi Qanununun 1.0.8 va 10.5-ci maddalari, elaca da
Azarbaycan Respublikasi Milki Macallasinin 269.11 va 307.4-cii maddalarinin “ipoteka
hagqginda” Azarbaycan Respublikasi Qanununun 3.2 va 10.5-ci maddalari ila alagali
sakilda sarh edilmasina dair” 2018-ci il 31 may tarixli Qarari).

Gostarilmalidir ki, Mulki Macallanin 673-ci maddasi imumilikda ham real, ham da
konsensual bagislama mugavilasindan imtinani tanzimlayir.

Bela ki, hamin Macallanin 673.1-ci maddasinda geyd edilon “bagislamagdan
imtina” muddaasi amlak bagislanana gadar edilan imtinani deyil, amlak bagislanandan
va 0, hadiyya alanin mulkiyystina kecdikdan sonra edilan imtinani ehtiva edir. Homin
maddaya asasan, hadiyys alan hadiyya veranin va ya onun yaxin gohumunun barasinda
agir cinayat toratdikds, hadiyya alan aile hliqug munasibatlerina uygun olarag onun
Uzarina qoyulmus vazifalari hadiyys veranin va ya onun yaxin gohumlarinin biri
barasinda kobudcasina pozduqgda, hadiya alan bagislama ila bagh ohdaliklari asassiz
olaraq icra etmadikda hadiyya veran bagislamaqgdan imtina eda bilar.

Mulki Macallenin 673.2-ci maddasi ise konsensual bagislama mugavilasinin, yani
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hadiyya veranin bagislama barasinda verdiyi vadin lagv edilmasi va onun icrasindan
imtina edilmasi hallarini tanzimlayir (Konstitusiya Mahkamasi Plenumunun “Azarbaycan
Respublikasi Mulki Macallasinin 666.1, 670.1, 670.3 va 673.1-ci maddalarinin sarh
edilmasina dair” 2012-ci il 19 dekabr tarixli Qarari).

Konstitusiya Mahkamasinin Plenumu Miulki Macallanin 673.1.2-ci maddasinda
nazarda tutulan bagislamaqgdan imtina hali ile bagh xUsusile aile va aile hliqug
muUnasibatlari anlayislarina aydinliq gatirilmasini vacib hesab edir.

Aila institutu fardin psixi va fiziki cehatdan saglam boylimasi, tahsil almasi ve
galacakda bir saxsiyyat kimi formalasmasinda vacib rol oynayir. Bu istigamatda ailanin
sosiallasma  (soxsin  coamiyyatin  normalarini, dayarlarini, davranis modellarini
manimsamasi), emosional mamnunlug, mudafia (aile UGzvlerinin fiziki, iqgtisadi va
psixoloji mudafiasinin muxtalif mistavida tamin edilmasi), igtisadi (aile Uzvlari arasinda
six igtisadi alagalarin olmasi) va s. funksiyalarini geyd etmak olar,

Konstitusiyanin 17-ci maddasinin | hissasinda ailanin camiyyatin asas 6zayi oldugu
tasbit edilarak, onun dovlatin xUsusi himayasinda oldugu vurgulanmisdir. Bu sababla da
etibarli va saglam aile mdunasibatlarinin  gorunmasi va glclandirilmasi vazifasi
Konstitusiya ila dovlat Uzarina goyulan pozitiv 6hdalikdir. Doévlatin dasidigl bu veazifs isa
aile dayarlarinin pozuntulardan gorunmasini va buna yol vermis saxslarin muvafiq
masuliyyata calb edilmasini labld edir.

Aila anlayisi hlUqugi baglar ve naticaler yaradan, aile dayarlari ila bagh
munasibatlari ehtiva edan birliyi ifade edir. Burada aile dayarlari dedikda, garsiligl
gaygl, insanlarin mansub olduglari ailoays hormat va ehtiram gdstarmasi kimi manavi va
axlagi munasibatlarin gorunmasi nazarda tutulur.

Ails hiqug munasibatlari aile ganunvericiliyinin predmeti olmagla, mazmununu
aile Uzvlarinin qarsiligh hiqug va ohdaliklari taskil edir va bu minasibatlar miayyan
hiqugi faktlarin bas vermasi ila (nikaha daxil olma, dogulma va s.) yaranir.

Ails  ganunvericiliyi iss  Konstitusiyadan, Azarbaycan Respublikasinin Ails
Macallasindan (bundan sonra — Aile Macallasi), hamin Macallaya uygun olarag gabul
edilmis digar muvafig ganunvericilik aktlarindan va Azarbaycan Respublikasinin tarafdar
cixdigl beynalxalg mugavilalardan ibaratdir (Ails Macallasinin 1.1-ci maddasi).

Belalikla, aile hliiqug minasibatlori dedikds, aile Gzvleri (ar-arvad, valideynlar va
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usaglar), elaca da ailea ganunvericiliyinde miayyan edilan hallarda ve hadda basga
gohumlar va digar sexslar arasinda yaranan amlak va saxsi geyri-amlak minasibatlari
basa dusulur.

Aila hliqug mustavisinda saxsi geyri-amlak munasibatlarina asagidakilar aiddir:

- nikahin baglanmasi va nikaha xitam verilmasi;
- aila hayatina aid masalalarin halli zamani ar-arvad arasinda yaranan munasibatlar;
- nikah baglanarkan va nikah pozuldugdan sonra soyadi secimi;
- usaglarin tarbiyasi va tahsili zamani valideyn va usaglarin minasibatlari va s.
9mlak munasibatlarina isa ar-arvadin, ke¢cmis ar-arvadin, valideynlarin va usaglarin
aliment 6hdaliklari, onlarin birga va saxsi amlaka dair minasibatlari va s. aiddir.

Aila  Macallasinin = 1.3-ci  maddasina asasan, aile qganunvericiliyi  ailanin
mohkamlandirilmasi  zaruriyystindan, aile muinasibatlarinin garsiligll mahabbat va
hormat hisslari asasinda qurulmasindan, ailenin isina har kasin garismasinin
yolverilmazliyindan, aila Gzvlarinin aila garsisinda qgarsiligh yardim va masuliyyatindan,
onlarin hidquglarinin maneasiz hayata kecirilmasinin tamin olunmasindan va bu
hdqguglarin mahkamada mudafiasi imkanlarindan irali galir.

Ailanin Umumbasari prinsiplar asasinda qurulmasi, aile mutnasibatlarinin gadin va
kisinin konullt nikah ittifagl, butln aile Gzvlsrinin maddi mulahizalardan azad olan
garsiligh mahabbati, dostlugu ve hérmat hisslari asasinda qurulmasi, ailada usaglarin
ictimai tarbiya ila Uzvi alagadar sakilds vatana sadagat ruhunda tarbiys edilmasi va s.
Aila Macallasinin vazifalari kimi miayyan olunmusdur (Ails Macallasinin 3-ct maddasi).

Gostarilanlar baximindan nazara alinmaldir ki, aile UGzvlarinden biri digarina
hadiyya, xtsusan dayarli hadiyyalar edarkan hec¢ bir maddi qgarsiliqg gozleamadan, sirf
manavi motivdan ¢ixis edir. Bu halda o, manavi dayar verdiyi, yaxin bildiyi, garsiliginda
da eyni axlagi munasibati gozladiyi aile UzvinlU avazsiz gaydada hadiyys vermakls
zanginlasdirir. Bunun isa saglam va etibarli aile minasibatlarinin formalasmasinda, aila
Uzvlari arasinda manavi baglarin glicleanmasinds shamiyyati va rolu danilmazdir. Lakin
buna ragman hadiyya alanin hadiyya veranin 6zina va ya yaxin gohumuna qgarsi saglam
aile munasibatlarini kokindan sarsidan harakatlara yol vermasi aila ganunvericiliyinin
maqgsadinin realizasini va vazifalarinin icrasini mimkunsz edir.

Belalikls, hadiyys alan tarafindan hadiyya veranin 6zU va ya onun yaxin gohumlari
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barasinda aile hliqug munasibatlarindan irali galan vazifalarin kobudcasina pozulmasi
bagislamanin motivini aradan galdirdigindan, bu hal hadiyyadan imtina Uc¢in asas kimi
tasbit edilmisdir.

O da gostarilmalidir ki, Aile Macallasinin 12.0.1-ci maddasina asasan, valideynlar va
usaglar, baba-nana va navalar, dogma va 6gey (Umumi ata ve anasl olan) gardas va
bacilar yaxin gohum savyilirlar.

Qanunvericilikda aila hdqug munasibatlarindan irali galen vazifalar sirasinda
asagidakilar tasbit edilmisdir:

- valideynlarin usaglara qaygl gostarmak, onlari tarbiya etmak borcu
(Konstitusiyanin 34-ci maddasinin IV hissasi);

- usaglarin valideynlara hormat etmak, onlarin gaygisina galmaq borcu, 18 yasina
catmis amak gabiliyyatli usaglarin amak gabiliyyati olmayan valideynlari saxlamaq borcu
(Konstitusiyanin 34-ci maddasinin V hissasi, Aila Macallasinin 82.1-ci maddasi);

- ar-arvadin ailada 6z munasibatlarini garsiligh yardim ve hormat hissi asasinda
gurmasl, ailanin mohkamlandirilmasi va rifahi Ucln birga faaliyyat gdstarmasi,
ovladlarinin inkisafi Ucln alverisli sarait yaratmasi va onlarin saglamhginin gaygisina
galmasi (Aila Macallasinin 29.4-ci maddasi);

- valideynlarin usaglarin asas dmumi tahsil almasini tamin etmasi, onlarin hliqug va
manafelarini muidafis etmasi, valideynlik htquglarini hayata kecirarkan usaglarin
manavi inkisafina, fiziki va psixi saglamligina xalal yetirmamasi va s. (Aile Macallasinin
58.4, 59.1, 60.2-ci maddalari).

Gostarilanlara asasan Konstitusiya Mahkamasinin Plenumu hesab edir ki, Mulki
Macallanin 673.1.2-ci maddasinin “aile hiqug mdinasibatlarina uygun olarag hadiyya
alanin  Gzarine qgoyulmus vazifalar” middsasi aile qganunvericiliyinin - muvafiq
normalarindan irali galarak hadiyya veran va onun yaxin gohumlari barasinda hadiyya
alanin dasidigl vazifalari ehtiva edir. Bu vazifalarin pozulmasi ham harakat, ham da
harakatsizlikla bas vera bilar.

Konstitusiya Mahkamasinin Plenumu onu da geyd etmayi vacib hesab edir ki, Mulki
Macallanin 673.1.2-ci maddasinds nazarda tutulan hal giymatlondirma talab edan
alamat oldugundan, onu taskil eda bilacak butlin ehtimal edilen hallari ahata etmak
mUmkin deyil. Bu baximdan, mahkamsalar tarafindan hadiyys alanin dasidigi vazifalarin
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pozulmasinin nads ifada olunmasi va pozuntunun kobud olub-olmamasi konkret isin
hallarindan (fiziki va psixoloji zararin daracasi, bazi hallarda hadiyya veranin va onun
yaxin gohumlarinin yasi va sahhati va s.) asili olaraqg muayyan edilmalidir.

Muracistda galdirilan digar masala Mulki Macallanin 673.3-cti maddasi il nazards
tutulan muddatin iddia va ya kasici middat olmasi va bu middatin aximinin hansi andan
baslamasi il alagadardir. Homin maddaya uygun olarag, imtina yalniz onun asasinin
hadiyya verana malum oldugu gindan bir il arzinds imtina hagqginda bildirisin hadiyya
alana catdigl halda quvvadadir.

Nazara alinmalidir ki, iddia muddati pozulmus hiquglarin mahkama muidafissi ila
bagl nazards tutulmus muiddat olarag hiqug minasibatlari istirakcilarinin 6z
hiquglarini  vaxtinda mudafis etmasins, mduqavile va maliyya intizaminin
mohkamlandiriimasina, mulki hiqug munasibatlarinda qgeyri-muayyanliyin aradan
galdirilmasina, mahkamalar tarafindan zamanla motabarliyinin yoxlanilmasi qeyri-
mUmkUin olan sUbutlara istinad edilmasini aradan qgaldirarag mubahisalarin obyektiv
asaslarla hall edilmasina va s. yonalmisdir.

Kasici muddat isa mulki hiqugun hayata kecirilmasi Gcin muayyan edilmis zaman
kasiyi olmagla, hidguqun pozulub-pozulmamasindan asili olmayarag bu middatin
bitmasi hliquga xitam verilmasi ila naticalanir.

Konstitusiya Mahkamasi Plenumunun B.Mdirsalovun sikayati Gzra 2020-ci il 12
mart tarixli vo “Azarbaycan Respublikasi Mulki Macallasinin 372.1, 373.1, 373.3, 551.1,
551.2.1 va 553.1.1-ci maddalarinin Azarbaycan Respublikasi Konstitusiyasinin 60-ci
maddasi baximindan sarh olunmasina dair” 2023-cU il 15 fevral tarixli Qararlarinda iddia
va kasici muddatlarin mahiyyati va farglandirici xtsusiyyatlari ilo bagl ifads etdiyi
hiqugi mdvgeyina asasan, talab higugquna xas olan iddia muddatindan fargli olaraqg
kasici middat aqgdi mibahisalandirmak hiiquguna va iddialara aiddir. iddia middatinin
kecmasi talab hlUququnun 6zUndn deyil, bu hidququn salahiyyatli organ vasitasi il
macburi gaydada hayata kecirilmasi imkaninin xitamina sabab oldugu halda, kasici
middat subyektiv hliqugun mdvcudlugu ila sartlanir, hamin middatin bitmasi hliiququn
dzundn xitami ils naticalanir. iddia middatinin aximi dayandirila (Milki Macallanin 379-
cu maddasi), kasila (Mulki Macallanin 380-ci maddasi) ve miayyan hallarda barpa edils
(MUlki Macallanin 382-ci maddasi) bilar. Kasici middatlar iss ganunda birbasa nazardas
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tutulan hallar istisna olmagla, dayandirila va kasila bilmaz. iddia muddati konkret
borclunun konkret talab Uzre mudafia vasitalarindan biridir (bu sebabdan da
cavabdehin arizasi il tatbiqg edilir), kasici middat isa Uglncd saxslarin va Umumiyyatla
mulki ddvriyyanin maraglari namina muayyan edilir (bu sababdan do mahkamanin 6z
tasabbusi ila (ex officio) tatbiq edilir.

O da geyd edilmalidir ki, Mulki Macallanin 673.1 va 673.2-ci maddalarinda
gostarilan hallarin bas verdiyi taqdirds hadiyya veranin imtina haqgqinda bildirisi
birtarafli gaydada hadiyys alana gondarmasi ile hadiyya predmetini geri talab etmasi
qars! tarafin hiquqi vaziyyatinin dayismasi il naticalanir. Hiquqg doktrinasinda isa bels
bir hiiququn (formalasdirici hiiququn) hayata kegirilmasi gars! tarafin iradasindan asili
olmayaraq birtarafli gaydada sonuncunun hiqugi vaziyystinda dayisikliklora sabab
oldugu nazara alinarag, hidqugi muayyanliyin tamin edilmasi baximindan hamin
hdququn istifadasi Ggcliin mUayyan edilmis muddat kasici middat kimi gabul edilir.

Gostarilanlari nazara alarag Konstitusiya Mahkamasinin Plenumu hesab edir ki,
Mulki Macallanin 673.3-ci maddasinin dispozisiyasinda ganunvericinin muayyan etdiyi
bir illik mtddatin oturtlmasi ila bagislamagdan imtina hdguqunun xitamina sabab olan
muddat kasici muddat kimi giymatlendirilmalidir. Hoamc¢inin bagislama migavilasinin na
zaman baglanilmasindan asili olmayaraq, hadiyys veran mahz imtinaya asas veran hallar
ona malum oldugu glndan yalniz bir il arzinds imtina hagqginda bildirisi hadiyys alana
gondara bilar. Bu miuddatin bitmasi isa hadiyya veranin hadiyys predmetini geri talab
eda bilmamasi ila naticalanir.

Qeyd olunanlara asasan Konstitusiya Mahkamasinin Plenumu asagidaki naticalara
galir:

- Konstitusiyanin 17-ci maddasinin | hissasinin talablari baximindan Mulki Macallanin
673.1.2-ci maddasinda nazards tutulan “aile hliqug munasibatlerine uygun olaraq
hadiyya alanin lzarina goyulmus vazifalar” muddaasi aile ganunvericiliyi ila mUayyan
edilon hallarda va hadds amlak va saxsi geyri-amlak munasibatlarindan irali galan
vazifalari ehtiva edir;

- Mulki Macallanin 673.1.2-ci maddasinin dispozisiyasinda aks olunan “kobudcasina
pozuldugda” middaasi giymatloandirma talab etdiyindan, mahkamsalar tarafindan
bagislamagdan imtina masalasi hall edilarkan isin hallarindan asili olarag hadiyys alanin
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aile hiqug muinasibatlarine uygun onun Gzarina goyulmus vazifalarin pozulmasinin
nadan ibarat olmasi dagiq olarag muayyan edilmalidir;

- bagislama mugavilasinin  na zaman baglaniimasindan asili  olmayaragq,
bagislamagdan imtinaya asas veran hallar hadiyya verana malum oldugu gindan Mulki
Macallanin 673.3-ci maddasinda muayyan edilmis bir illik middatin kecmasi ila hadiyya
veranin bagislamaqgdan imtina hliquguna xitam verilir.

Azarbaycan Respublikasi Konstitusiyasinin  130-cu maddasinin VI hissasini,
“Konstitusiya Mahkamasi haqgqginda” Azarbaycan Respublikasi Qanununun 60, 62, 63,
65-67 va 69-cu maddalarini rahbar tutaraq, Azarbaycan Respublikasi Konstitusiya
Mahkamasinin Plenumu

QoRARA ALDI:

1. Azarbaycan Respublikasi Konstitusiyasinin 17-ci maddasinin | hissasinin talablari
baximindan Azarbaycan Respublikasi Mulki Macallasinin 673.1.2-ci maddasinda nazarda
tutulan “aile hdgug mdunasibatlarina uygun olarag hadiyya alanin Uzarina goyulmus
vazifalar” muddaasi aila ganunvericiliyi ile miayyan edilan hallarda vae hadds amlak va
saxsi geyri-amlak munasibatlarindan irali galan vazifalari ehtiva edir.

2. Azarbaycan  Respublikasi  Mdilki  Macallasinin @ 673.1.2-ci  maddasinin
dispozisiyasinda aks olunan “kobudcasina pozuldugda” middaasi giymatlandirma talab
etdiyindan, mahkamalar tarafindan bagislamagdan imtina masalasi hall edilarkan isin
hallarindan asili olarag hadiyys alanin ails hiiqug munasibatlarina uygun onun Uzarina
goyulmus vazifalarin pozulmasinin nadan ibarat olmasi dagig olarag muayyan
edilmalidir.

3. Bagislama mugqavilasinin  na zaman baglanilmasindan asili  olmayaragq,
bagislamagdan imtinaya asas veran hallar hadiyya verana malum oldugu glindan
Azarbaycan Respublikasi Mulki Macallasinin 673.3-ci maddasinda muayyan edilmis bir
illik middatin kegmasi il hadiyya veranin bagislamaqgdan imtina hliquguna xitam verilir.

4. Qarar darc edildiyi giindan qlUvvaya minir.

5. Qoarar Azarbaycan Respublikasinin rasmi dovlat gazetlarinda va “Azarbaycan
Respublikasi Konstitusiya Mahkamasinin Malumati” nda darc edilsin, habela Azarbaycan
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Respublikasi Konstitusiya Mahkamasinin rasmi internet saytinda yerlasdirilsin.
6. Qarar gatidir, he¢ bir organ va ya saxs tarafindan lagv edils, dayisdirila va ya
rasmi tafsir edila bilmaz.

Sadr Farhad Abdullayev
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

OF THE PLENUM OF CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On interpretation of Articles 673.1.2 and 673.3 of the Civil Code
of the Republic of Azerbaijan in the light of Part | of Article 17
of the Constitution of the Republic of Azerbaijan

26 April 2024 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan composed of
Farhad Abdullayev (Chairman), Sona Salmanova (Reporter-Judge), Humay Afandiyeva,
Rovshan Ismaylov, Jeyhun Garajayev, Rafael Gvaladze, Isa Najafov and Kamran Shafiyev;

attended by the Court Clerk Faraid Aliyev,

in accordance with part IV of Article 130 of the Constitution of
the Republic of Azerbaijan, Articles 27.2 and 33 of the Law of the Republic of Azerbaijan
“On Constitutional Court” and Article 39 of the Internal Charter of the Constitutional
Court of the Republic of Azerbaijan at the request of the Baku Court of Appeal,
examined in via the written procedure of special constitutional proceedings the case on
interpretation of Articles 673.1.2 and 673.3 of the Civil Code of the Republic of
Azerbaijan in terms of Part | of Article 17 of the Constitution of the Republic of
Azerbaijan.

having heard the report of Judge S.Salmanova, studied and discussed written
judgments of representatives of interested parties — Baku Court of Appeal and Staff of
the Milli Majlis (Parliament), the conclusions of specialists — Supreme Court of the
Republic of Azerbaijan, Bar Association of the Republic of Azerbaijan, Center for Legal
Examination and Legislative Initiatives, opinion of expert — Associate Professor of the

~
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Civil Law Department of the Law Faculty of Baku State University, Doctor of Philosophy
in Law S.Suleymanli, the Plenum of the Constitutional Court of the Republic of
Azerbaijan

DETERMINED AS FOLLOWS:

The Baku Court of Appeal has applied to the Constitutional Court of the Republic of
Azerbaijan (hereinafter referred to as the Constitutional Court”) with request and asked
for interpretation of Articles 673.1.2 and 673.3 of the Civil Code of the Republic of
Azerbaijan (hereinafter referred to as the Civil Code) in a coherent manner in terms of
the requirements of Part | of Article 17 of the Constitution of the Republic of Azerbaijan
(hereinafter referred to as the Constitution).

It appears from the appeal that there is a civil case pending before the Civil
Collegium of the Baku Court of Appeal regarding Tofig Sadikhov's claim against Togrul
Sadikhov for refusal to grant a gift on the grounds of gross violation of obligations
arising from family law relations.

The appeal indicated that there is a disagreement in judicial practice regarding the
wording of Article 673.1.2 of the Civil Code, "when the recipient of a gift grossly violates
the obligations imposed on him/her in accordance with family legal relations towards
the donor or one of his/her close relatives."

The application also noted the need to clarify the issue of whether a refusal to
donate is possible more than ten years after the execution of the donation contract, in
the event that a reason for refusal arises, and the legal nature of the one-year period
provided for in Article 673.3 of the Civil Code, noting the need for clarification,
particularly on the question of whether that period is a limitation period or an
intermittent period.

According to the Baku Court of Appeal, it is necessary to interpret the
aforementioned legislative norms in order to form a unified judicial practice and ensure
the protection of human rights and freedoms.

The Plenum of the Constitutional Court considers it important, in connection with
the appeal, to first of all clarify the legal essence of the donation contract, analyze the
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circumstances that give rise to the refusal of a gift, and the legal consequences created
by these circumstances.

The institution of gift is expressed in the voluntary giving of one's material
possessions to another person, based on relationships formed on the basis of spiritual
and moral values.

According to Article 666.1 of the Civil Code, a donation contract is a contract
concluded during the lifetime of the donor, under which the donor enriches the donee
by donating part of his/her property, and such donation is not conditioned by any
reciprocal service from the donee.

As can be seen, a donation contract has been defined as an undeserved contract
that is not conditioned on any reciprocal service by the recipient of the gift. The
gratuitousness of a donation contract is expressed in the fact that the recipient of the
gift does not bear any obligations aimed at benefiting the donor or obtaining any
material security in return for the gift, and the stipulation of such an obligation is
excluded.

In accordance with Articles 666.2 and 666.3 of the Civil Code, the subject of a
donation contract may be objects, property rights (claims) against the donor or a third
party, as well as the release of the recipient of the gift from property obligations
towards the donor or a third party. The fulfillment of a moral or ethical obligation is not
considered a donation.

In addition to the above, the legislator, in Article 670.1 of the Civil Code,
considered it possible for a gift to be made dependent on the fulfillment of certain
conditions or obligations. According to that article, a gift may be made subject to the
fulfillment of conditions or obligations not related to the benefit of the donor. The
consequences of failure to fulfill or improper fulfillment of an obligation assumed by the
recipient of the gift are regulated by Article 670.3 of the Code.

It should be noted that the conditions provided for by civil law must be observed in
order for any contract, including a donation contract, to be valid, that is, to have the
desired legal result. One of the conditions for the validity of a donation contract is the
unity and authenticity of the donor's expression of will and legal intention. This
requirement, which is necessary for the validity of the contract, stems from the

— KMM 68 S

R



principle of freedom of contract.

Legislation and legal literature distinguish between real and consensual forms of a
donation contract.

Thus, when the donor enriches the recipient by donating the gift, the donation
contract is considered a real contract, that is, by reaching an agreement on the
conclusion of this contract, property or property rights are simultaneously transferred
(Article 666.1 of the Civil Code). If the donor promises the recipient to donate the gift in
the future, there is a consensual form of donation contract (Article 668.1.5 of the Civil
Code).

As can be seen, rights and obligations under real contracts arise upon the transfer
of property (thing) that is the subject of the contract. In this case, a donation contract is
considered concluded upon the acceptance of the gift by the recipient. And the rights
and obligations under consensual contracts arise from the moment the contract is
concluded (signed). One of the main features of a consensual contract in civil law is
defined by expressions such as "undertakes to deliver property", "undertakes to
perform work", etc. (Decision of the Plenum of the Constitutional Court “On
interpretation of Article 477.0.1 of the Civil Code of the Republic of Azerbaijan in
connection with Article 470.2 of that Code and Articles 1.0.8 and 10.5 of the Law of the
Republic of Azerbaijan “On Mortgage”, as well as Articles 269.11 and 307.4 of the Civil
Code of the Republic of Azerbaijan in connection with Articles 3.2 and 10.5 of the Law
of the Republic of Azerbaijan “On Mortgage”” dated May 31, 2018).

It should be noted that Article 673 of the Civil Code generally regulates the refusal
of both real and consensual donation contracts.

Thus, the provision "refusal to donate" mentioned in Article 673.1 of the Code
does not include a refusal made before the property is donated, but a refusal made
after the property is donated and it passes into the ownership of the donee. According
to that article, the donor may refuse to give a gift if the recipient of the gift commits a
serious crime against the donor or his/her close relative, if the recipient of the gift
grossly violates the duties imposed on him/her in accordance with family legal relations
towards the donor or one of his/her close relatives, or if the recipient of the gift
unreasonably fails to fulfill the obligations related to the gift.
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Article 673.2 of the Civil Code regulates the cases of cancellation of a consensual
donation contract, that is, the promise made by the donor regarding the donation, and
the refusal to fulfill it (Decision of the Plenum of the Constitutional Court “On
Interpretation of Articles 666.1, 670.1, 670.3 and 673.1 of the Civil Code of the Republic
of Azerbaijan” dated December 19, 2012).

The Plenum of the Constitutional Court considers it important to clarify the
concepts of family and family-legal relations, especially with regard to the refusal of
donation provided for in Article 673.1.2 of the Civil Code.

The family institution plays an important role in the individual's mental and
physical health, education, and future development as a personality. In this regard, the
family's functions of socialization (the individual's assimilation of societal norms, values,
and behavioral models), emotional satisfaction, protection (ensuring physical,
economic, and psychological protection of family members at various levels), economic
(the existence of close economic ties between family members), etc. can be noted.

Part | of Article 17 of the Constitution establishes that the family is a kernel of
society and emphasizes that it is under the special protection of the state. For this
reason, the duty to protect and strengthen reliable and healthy family relationships is a
positive obligation imposed on the state by the Constitution. This duty of the state, in
turn, requires the protection of family values from violations and the appropriate
accountability of those who commit them.

The concept of family refers to a union that creates legal ties and consequences,
and includes relationships related to family values. Here, family values refer to the
protection of spiritual and moral relationships, such as mutual care, respect and
reverence for the family to which people belong.

Family legal relations are the subject of family legislation, and their content is
formed by the mutual rights and obligations of family members, and these relations
arise with the occurrence of certain legal facts (marriage, birth, etc.).

Family legislation consists of the Constitution, the Family Code of the Republic of
Azerbaijan (hereinafter referred to as the Family Code), other relevant legislative acts
adopted in accordance with that Code, and international treaties to which the Republic
of Azerbaijan is a party (Article 1.1 of the Family Code).
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Thus, family law relations refer to property and personal non-property relations
arising between family members (spouses, parents, and children), as well as other
relatives and other persons in cases and to the extent determined by family legislation.

In the field of family law, personal non-property relations include the following:

- marriage and its termination;

- relations arising between spouses during the resolution of issues related to family

life;

- choice of surname during marriage and after its dissolution;

- relations between parents and children during the upbringing and education of
children, etc.

Property relations include alimony obligations of spouses, ex-spouses, parents, and
children, their relationships regarding joint and personal property, etc.

According to Article 1.3 of the Family Code, family legislation proceeds from the
need to strengthen the family, to build family relations on the basis of mutual love and
respect, to prevent anyone from interfering in family affairs, to provide mutual
assistance and responsibility to family members, to ensure the unhindered exercise of
their rights, and to protect these rights in court.

The establishment of the family on the basis of universal principles, the
establishment of family relations on the basis of the voluntary marriage union of a man
and a woman, the mutual love, friendship and respect of all family members free from
material considerations, the upbringing of children in the family in a spirit of loyalty to
the homeland in an organic way in connection with social education, etc. have been
defined as the duties of the Family Code (Article 3 of the Family Code).

From the point of view of the above, it should be borne in mind that one of the
family members proceeds solely from a moral motive, not expecting material benefits
from a gift to another, especially when making valuable gifts. In this case, he/she
enriches by donating a family member whom he/she appreciates, knows and expects
the same moral attitude. The importance and role of this in the formation of healthy
and reliable family relationships and the strengthening of spiritual bonds between
family members is undeniable. However, despite this, the fact that the recipient of the
gift commits acts that fundamentally undermine healthy family relationships against the
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giver or his/her close relative makes it impossible to realize the purpose of family
legislation and fulfill its duties.

Thus, since a gross violation of the obligations arising from family law relations
towards the donor himself/herself or his/her close relatives by the recipient of the gift
eliminates the motive for the gift, this circumstance has been established as a basis for
refusing the gift.

It should also be noted that, according to Article 12.0.1 of the Family Code, parents
and children, grandparents and grandchildren, and natural and stepbrothers and sisters
(who have a common father and mother) are considered close relatives.

The legislation establishes the following duties arising from family law relations:

- the duty of parents to care for and educate children (Part IV of Article 34 of the
Constitution);

- the duty of children to respect and care for their parents, the duty of children
who have attained eighteen years of age and who are capable of working are
responsible for the care of their parents if the latter are not capable of working. (Part V
of Article 34 of the Constitution, Article 82.1 of the Family Code);

- spouses should build their family relationships on the basis of mutual assistance
and respect, work strengthen and promote the well-being of the family, create
favorable conditions for the development of their children and take care of their health.
(Article 29.4 of the Family Code);

- parents shall ensure that their children receive basic general education, shall
protect their rights and interests, and shall not harm the moral development, physical
and mental health of their children when exercising their parental rights, etc. (Articles
58.4,59.1, 60.2 of the Family Code).

Based on the above, the Plenum of the Constitutional Court considers that the
provision of Article 673.1.2 of the Civil Code “liabilities undertaken in respect of donor
or his/her close relatives in accordance with family-legal relations” includes the duties
of the recipient of a gift towards the donor and his close relatives, arising from the
relevant norms of family legislation. Violation of these duties can occur both through
action and inaction.

The Plenum of the Constitutional Court also considers it important to note that
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since the circumstance provided for in Article 673.1.2 of the Civil Code is a sign
requiring assessment, it is impossible to cover all possible circumstances that may
constitute it. In this regard, the courts should determine the extent of the violation of
the duties of the recipient of the gift and whether the violation is gross or not,
depending on the circumstances of the specific case (the degree of physical and
psychological harm, in some cases the age and health of the donor and his/her close
relatives, etc.).

Another issue raised in the request is whether the period provided for in Article
673.3 of the Civil Code is a limitation period or an intermittent period and from what
point this period begins to run. According to that article, the renouncement comes into
force only in case when renouncement notification is delivered to donee within a year
from the day when the ground for refusal becomes known to donor.

It should be noted that the limitation period, as a period of time prescribed for the
judicial protection of violated rights, is aimed at ensuring that participants in legal
relations defend their rights in a timely manner, strengthening contractual and financial
discipline, eliminating uncertainty in civil law relations, resolving disputes on objective
grounds by eliminating the courts' reliance on evidence whose validity cannot be
verified over time, etc.

And the intermittent period is a time period set for the exercise of a civil right, and
the expiration of this period results in the termination of the right, regardless of
whether the right has been violated or not.

According to the legal position expressed by the Plenum of the Constitutional
Court on the essence and distinctive features of the claim and limitation periods in its
Decisions dated March 12, 2020 on the complaint of B.Mursalov and dated February 15,
2023 on “Interpretation of Articles 372.1, 373.1, 373.3, 551.1, 551.2.1 and 553.1.1 of
the Civil Code of the Republic of Azerbaijan in terms of Article 60 of the Constitution of
the Republic of Azerbaijan”, unlike the limitation period, which is specific to the right of
claim, the intermittent periods applies to the right to dispute the contract and claims. If
the expiration of the limitation period does not result in the termination of the right of
claim itself, but rather the termination of the possibility of enforcing this right through
an authorized body, the intermittent period is conditioned by the existence of a
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subjective right, the expiration of which results in the termination of the right itself. The
limitation period may be suspended (Article 379 of the Civil Code), terminated (Article
380 of the Civil Code) and, in certain cases, resumed (Article 382 of the Civil Code). And
intermittent periods, however, may not be suspended or interrupted, except in cases
directly provided for by law. The limitation period is one of the means of protection of a
specific debtor for a specific claim (therefore, it is applied upon the defendant's
application), while the intermittent period is established in the interests of third parties
and civil proceedings in general (therefore, it is applied ex officio by the court).

It should also be noted that in the event of the occurrence of the circumstances
specified in Articles 673.1 and 673.2 of the Civil Code, the donor's unilateral request for
the return of the gift item by sending a notice of refusal to the recipient results in a
change in the legal status of the other party. And in legal doctrine, given that the
implementation of such a right (formative right), regardless of the will of the other
party, unilaterally led to changes in the legal position of the latter, from the point of
view of ensuring legal reliability, the period established for the use of this right is
considered intermittent period.

Taking into account the above, the Plenum of the Constitutional Court considers
that the period established by law in the disposition of Article 673.3 of the Civil Code,
which entailed the termination of the donation contract with the postponement of the
one-year period, should be considered as intermittent period. Also, regardless of when
the donation contract was concluded, the donor may send a notification of refusal to
the recipient only within one year from the date on which he became aware of the
circumstances that gave rise to the refusal. The expiration of this period results in the
donor's inability to claim back the gift item.

Based on the above, the Plenum of the Constitutional Court comes to the following
conclusions:

- In terms of the requirements of Part | of Article 17 of the Constitution, the
provision "duties imposed on the recipient of the gift in accordance with family law
relations" provided for in Article 673.1.2 of the Civil Code includes duties arising from
property and personal non-property relations in the cases and to the extent determined
by family legislation;
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- since the provision "in case of gross violation" reflected in the disposition of
Article 673.1.2 of the Civil Code requires assessment, when resolving the issue of refusal
to donate by the courts, it must be precisely determined, depending on the
circumstances of the case, what constitutes a violation of the duties imposed on the
recipient of the gift in accordance with family law relations;

- regardless of when the donation contract was concluded, the donor's right to
refuse to donate shall be terminated upon the expiration of a one-year period specified
in Article 673.3 of the Civil Code from the date the circumstances giving rise to the
refusal to donate become known to the donor.

Being guided by para VI of Article 130 of the Constitution of the Republic of
Azerbaijan and Articles 60, 62, 63, 65-67 and 69 of the Law of the Republic of Azerbaijan
“On Constitutional Court”, Plenum of the Constitutional Court of the Republic of
Azerbaijan

DECIDED:

1. In terms of the requirements of Part | of Article 17 of the Constitution of the
Republic of Azerbaijan, the provision "duties imposed on the recipient of a gift in
accordance with family law relations" provided for in Article 673.1.2 of the Civil Code of
the Republic of Azerbaijan includes duties arising from property and personal non-
property relations in cases and to the extent determined by family legislation.

2. Since the provision "in case of gross violation" reflected in the disposition of
Article 673.1.2 of the Civil Code of the Republic of Azerbaijan requires assessment,
when resolving the issue of refusal to donate by the courts, it must be precisely
determined, depending on the circumstances of the case, what constitutes a violation
of the duties imposed on the recipient of the gift in accordance with family law
relations.

3. Regardless of when the donation contract was concluded, the donor's right to
refuse to donate shall be terminated upon the expiration of a one-year period specified
in Article 673.3 of the Civil Code of the Republic of Azerbaijan from the date the
circumstances giving rise to the refusal to donate become known to the donor.
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4. The decision shall come into force from the date of its publication.

4. The decision shall be published in the official state newspapers of the Republic
of Azerbaijan and in the “Bulletin of the Constitutional Court of the Republic of
Azerbaijan”, as well as posted on the official website of the Constitutional Court of the
Republic of Azerbaijan.

5. The decision is final, and may not be cancelled, changed or officially interpreted
by any institution or official.

Chairman Farhad Abdullayev
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AZORBAYCAN RESPUBLIKASI ADINDAN

Azarbaycan Respublikasi
Konstitusiya Mahkamasi Plenumunun

Qo RARI

Azarbaycan Respublikasi Konstitusiyasinin 17-ci maddasinin | hissasi, 29-cu maddasinin |

va VIl hissalari baximindan Azarbaycan Respublikasi Miilki Macallasinin 1193 va 1194-cli

maddalarinin hamin Macallanin 372, 373, 1166, 1202.2 va 1255-ci maddalari ila alagali
sakilda sarh edilmasina dair

21 iyun 2024-ci il Baki sahari

Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu Farhad Abdullayev
(sadr), Sona Salmanova, Humay ©fandiyeva, Révsan ismayilov, Ceyhun Qaracayev
(maruzaci-hakim), Rafael Qvaladze, Fikrat Mammadov, isa Nacafov va Kamran
Safiyevdan ibarat tarkibds,

mahkamsa katibi Faraid 3liyevin istiraki ils,

Azarbaycan Respublikasi Konstitusiyasinin  130-cu maddasinin VI hissasing,
“Konstitusiya Mahkamasi haqginda” Azarbaycan Respublikasi Qanununun 27.2 va 33-cl
maddalarine va Azarbaycan Respublikasi  Konstitusiya Mahkamasinin  Daxili
Nizamnamasinin 39-cu maddasina muvafiq olaraqg, xUsusi konstitusiya icraatinin yazili
prosedur qgaydasinda kecirilon mahkamsa iclasinda Baki Apellyasiya Mahkamasinin
muraciati asasinda Azarbaycan Respublikasi Konstitusiyasinin 17-ci maddasinin | hissasi,
29-cu maddasinin | va VIl hissaleri baximindan Azarbaycan Respublikasi Mulki
Macallasinin 1193 va 1194-ci maddalarinin hamin Macallanin 372, 373, 1166, 1202.2
va 1255-ci maddalari il alagali sakilda sarh edilmasina dair konstitusiya isina baxdi.

ls Uzro hakim C.Qaracayevin maruzasini, maraql subyektlar Baki Apellyasiya
Mahkamasinin va Azarbaycan Respublikasi Milli Maclisi Aparatinin mdulahizalarini,
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Azarbaycan Respublikasi Ali  Mahkamasinin, Azarbaycan Respublikasi Vakillar
Kollegiyasinin, Hiqugqi Ekspertiza va Qanunvericilik TasabbUslari Markazinin mitaxassis
mdulahizalarini, ekspert Baki Dovlet Universitetinin Hlquq faktltasinin Mulki hlquq
kafedrasinin dosenti, hiiqug Uzra falsafa doktoru S.Sidleymanlinin, Martin Liter adina
Halle-Vittenberqg Universitetinin professoru A.9liyev ve ADA Universiteti ve Martin Liter
adina Halle-Vittenberg Universitetinin birga doktorantura layihasi ¢arcivasinda
doktoranti N.Rasulzadanin raylarini va is materiallarini arasdirib muzakira edarak,
Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu

MUBYYSN ETDI:

Baki  Apellyasiya  Mahkamasi  Azarbaycan  Respublikasinin  Konstitusiya
Mahkamasina (bundan sonra — Konstitusiya Mahkamasi) miraciat edarak Azarbaycan
Respublikasi Konstitusiyasinin (bundan sonra — Konstitusiya) 29-cu maddasinin | va VII
hissalari baximindan Azarbaycan Respublikasi Mulki Macallasinin (bundan sonra — Mulki
Macalla) 1193 va 1194-cli maddalarinin hamin Macallanin 372, 373, 1166, 1202.2 va
1255-ci maddalari ila alagali sakilda sarh edilmasini xahis etmisdir.

Muracistdan gorunur ki, Baki sahari Narimanov Rayon Mahkamasinin 25 avqust
2022-ci il tarixli gatnamasi ila A.Alimovun Baki sahari 38 sayli xisusi notariat ofisina
garsl Baki sahari Narimanov rayonu Tabriz kigasinda yerlasan 97 sayli evin 38 nomrali
manzilinde marhum gardasi B.Alimovun adina acig saxlanmis 1/10 hissada payin onun
varasalik payina alava edilmasi barada iddiasi tamin edilmisdir.

Isin mahkama tarafindsn miuayyan edilmis hallarina goérs, geyd olunan manzil
iddiacinin anasina maxsus olmus, anasl vasiyyatnama il hamin manzili iddiaciya
vasiyyat etmis, sonuncunun vafatindan sonra iddiaci Baki sahari 38 sayli xtisusi notariat
ofisina varasalik isinin aciimasi ile bagl muraciat etmis, varasalik isi acilmis, iddiagiya
miras manzilin 7/10 hissasina, macburi paylari olan digar lc¢ gardasin har birina isa 1/10
hissasina pay almaglari ile bagl 4 avqust 2016-ci il tarixli vasiyyatnama Uzra varasalik
higuqu hagqinda sshadatnama verilmisdir. Sehadatnamaya asasan, gardaslardan biri —
B.Alimova miras amlakdan catasi 1/10 hissads pay aciq saxlaniimisdir. B.Alimov 20
sentyabr 2021-ci ilde vafat etdikdan sonra onun arvadi M.Popovaya arinin adina aciq
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saxlanilmis 1/10 hissada paya 25 iyul 2022-ci il tarixinda ganun Gzra varasalik hiququ
hagginda sehadatnama verilmisdir.

Baki sahari Narimanov Rayon Mahkamasi hesab etmisdir ki, miras amlakla bagli
hdquglar vasiyyatnamsa ila buatinlikds iddiaginin xeyrina bolUsdirilmis, macburi payin
gabul edilmasi va ya ondan imtina olunmasi iss muayyanlasdirilmis middat arzinda
hayata kecirilmamisdir.

Isda istirak etmaysa calb edilmayan M.Popova gatnamadan apellyasiya sikaysti
verarak onun lagv edilmasini ve iddianin radd edilmasi barads yeni gstnama
¢ixarilmasini xahis etmisdir.

Baki Apellyasiya Mahkamasi ise baxarkan Mulki Macallanin mirasda macburi paya
hidqugu muayyan edan normalarinda geyri-muUayyanliyin olmasi ganastina galarak
Konstitusiya Mahkamasina muraciat etmisdir.

Mdracistda gostarilmisdir ki, bir sira hiiquqg tatbig edanlarin moévgeyina géra Mulki
Macallanin 1194-ci maddasina uygun olarag miras amlakdan macburi pay almagqg
hdququ taleb hliququdur va bu higuga malik olan saxs vasiyyatnama Uzra varasadan
miras amlakda macburi payinin mulkiyyatds pay saklindea muayyan edilmasini deyil,
hamin payin pul formasinda 6danilmasini talab eds bilar. Macburi pay! talab etmak
hdququ olan saxsin miras amlakda payinin acig saxlanilmasi, yaxud hamin amlakda
payinin muayyan edilmasi varasanin miras amlak barasinda sahiblik, istifads va
sarancam hdquglarini mahdudlasdirir. MUlki Macallanin 1255-ci maddasinin talabina
asasan, miras amlak onun acildigl glindan etibaran vasiyyat Uzra varasanin amlaki
sayildigindan, ganun va ya vasiyyat Uzra varasa statusunda olmayan, yalniz macburi pay
hdguquna malik olan sexslarin  hamin amlakda payli mulkiyyatinin yaranmasi
Konstitusiyanin  29-cu maddasi ile taminat altina alinan maulkiyyat hiqugunun
mahiyyatina uygun galmir.

Hemin modvgenin tarafdarlari hamcinin hesab edirlor ki, miras amlak vyalniz
vasiyyatnama Uzra varasaya vasiyyat olunmussa, tamamila sonuncunun mulkiyyatina
kecmali, macburi paya malik olan saxslarin payr acig saxlaniimamali, bundan sonra
sonuncular mivafig talab hiquglarindan istifade edarak mulkiyystciden miras amlakda
olan macburi paylarinin dayarini talab eda bilarlar.

Digar grup hitiquq tatbigedanlar isa hesab edirlar ki, macburi pay vasiyyat olunmus
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amlakin tarkibina aid oldugda, hamin pay bu amlakdan ganun Uzra ¢atmali olan payin
1/2 hissasini taskil etmali va hamin amlakdan pay saklinda verilmalidir. Bu mdvgenin
tarafdarlarina géra mirasdan macburi pay almag hiququ asya hiququdur va macburi
pay Uzarinda birbasa hakimiyyati tamin edir.

Hamcinin muraciatda gostarilmisdir ki, macburi payla bagl talsblara baxilarkan
macburi pay hudguquna malik olan saxslarin hansi middat arzinda bela talab irali
surmak huquglari degig muayyan edilmamis, bela talablara iddia muiddatinin, yaxud
kasici muddatin tatbig edilmali olmasi mubahiss dogurmagla hlquqg tatbigetmada
geyri-muayyanliyin yaranmasi ila naticalanir.

Konstitusiya Mahkamasinin Plenumu muraciatle alagadar asagidakilarin geyd
edilmasini zaruri hesab edir.

Konstitusiyanin 29-cu maddasinin I, Il va IV hissalarina gora, har kasin mulkiyyat
hdququ vardir. Mulkiyyatin heg¢ bir novina Ustlnltk verilmir. Mulkiyyat hidququ, o
cimladan xutsusi mulkiyyat hdququ ganunla gorunur. Heg¢ kas mahkamanin qarari
olmadan mulkiyyatindan mahrum edila bilmaz.

Konstitusiyanin 29-cu maddasinin VIl hissasi ile miayyan edilmisdir ki, dovlst
varasalik hiiquguna taminat verir.

Konstitusiyada varasalik hiququ mulkiyyat hiiqugunun davami olarag, onun x{susi
formasi kimi muayyan edildiyindan mulkiyyat va varasalik hlquglari eyni maddada
konstitusiya taminati altina alinmisdir. Konstitusiyanin geyd olunan normasi vasiyyat
etma hlququ ila barabar miras alma hiquguna da taminat vermisdir. Clnki varasalik
higugquna taminat bir tarafdan miras qoymagi, elece da vasiyyat eds bilmayi, digar
tarafdan isa varasa olarag mirasi gabul edib ona sahib olmani nazarda tutur.

Mlki Macallanin 1133-cii maddasina gora, 6lmis saxsin (miras goyanin) amlaki
basga soxslara (varasalara) ganun Uzra va ya vasiyyat Uzra va ya har iki asasla kecir.
Qanun Gzra varasalik (6Imus saxsin amlakinin ganunda gostarilmis saxslara kegmasi) o
zaman quvvada olur ki, miras goyan vasiyyatnama qoymur, yaxud vasiyyatnama
tamamila va ya gisman etibarsiz sayilr.

Gorunduyu kimi, varasalik institutu har bir saxsa zamanat verir ki, saghginda alda
etdiyi amlak va digar maddi nematlar (onlarin ytkluliklsri il birlikda) 6lumindan sonra
onun iradasina uygun olaraq ifads etdiyi varasalarina, iradasini ifade etmadiyi tagdirda
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is? ganunla muayyan edilan varasalarina kegsin.

Nozara alinmalidir ki, qganun Uzra varasalik macburilik alamatine malik
olmadigindan miras goyan vasiyyatnama vasitasi ilo ganun Uzra varasalarini (birinci
novba varasalar istisna olmagla) varasalikden tam va ya gisman kanarlasdirmaqg
salahiyyatina malikdir.

Bela ki, varasalik higququnun muhim elementlarindan biri vasiyyat azadligidir.
Vasiyyat azadligl vasitasile miras qoyana mulkiyyati Uzarinds sarsncam vermak
higugundan irali galarak, vearasaliyi 6z saghginda saxsi istayina uygun olaraq
tanzimlamak imkani verilir. Bu azadligin taminatini miayyan edan Mulki Macallanin
1166-c1 maddasinda gostarilmisdir ki, fiziki soxs 6lmasi hali Ggin 6z amlakini va ya onun
bir hissasini ham varasalar sirasindan, ham da kanar adamlar sirasindan bir va ya bir
neg¢a $axsa qoya bilar.

Mulki Macallanin 1176.1-ci maddasina gora isa vasiyyat edan qganun Uzra
varasalardan birini, bir ne¢asini va ya hamisini vasiyyatnama ilea mirasdan mahrum eda
bilar va bunu asaslandirmaga borclu deyildir.

Lakin geyd olunmalidir ki, vasiyyat etmak azadligi mutlaq xarakter dasimir va
mulkiyyat hiququ kimi sosial adalat baximindan ganunvericilikle miayyan edilan hadlari
movcuddur. Milki ganunvericiliya asasan vasiyyat etmak azadligl mirasda macburi pay
institutu ile mahdudlasdiriimisdir.

Mulki Macallanin mirasda macburi payin anlayisini miayyan edan 1193-ci
maddasina muvafiq olaraq, vasiyyat edanin usaglarinin, valideynlarinin va arvadinin
(arinin) vasiyyatnamanin mazmunundan asili olmayarag mirasda macburi payi vardir. Bu
pay ganun Uzra varasalik zamani onlara c¢atasi payin yarisini (macburi pay) taskil
etmalidir.

Vurgulanmalidir ki, insanin sexsiyyat olarag formalasmasinda, camiyyatin
inkisafinda ailanin avazolunmaz rolu nazara alinaraq Konstitusiyanin 17-ci maddasi ila
ailanin dovlatin himayasinda oldugu bayan edilmisdir. Macburi pay sahibliyi institutu da
dovlatin ailani himaya etmasi ile bagh lGzarine gotlrdiyl pozitiv 6hdaliyin icrasina
xidmat edan hiqugi vasitalardandir. Odur ki, mirasda macburi paya dair ganunvericilik
normalarl mahz bu magsada nail olmaga imkan veran mazmunda tafsir va tatbiq
edilmalidir.
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Konstitusiya Mahkamasinin Plenumu bir sira gararlarinda macburi pay institutunun
hdqugi mahiyyati va tayinati ila bagl hiqugi mdovgelarini ifads edarkan bu institutun
mahz ailanin gorunmasi prinsipi ile bagli oldugunu geyd etmisdir.

Vasiyyat azadligini mahdudlasdiran mirasda macburi pay hdququ ails maraglarinin
gorunmasina xidmat edir. Mirasda macburi pay — sosial-igtisadi ve axlagi yuki
(ehamiyyati) olan varasalik hiigugunun ananavi hissasidir. Macburi pay hiqugu o6lan
soxsin yaxinlarinin miayyan kateqoriyasina (yani macburi varasalarina) munasibatds
sosial taminat rolunu oynayir (“Azarbaycan Respublikasi Mulki Macallasinin 1193-c(
maddasinin Azarbaycan Respublikasi Konstitusiyasinin 13-ci maddasinin | va I
hissalarina, 29-cu maddasinin |, Il va lll hissalarina uygunlugunun yoxlanilmasina dair”
2011-ci il 20 oktyabr tarixli Qarar).

Mirasda macburi pay hlququ macburi varasalara (vasiyyat edanin usaglari,
valideynlari va arvadina (arina) vasiyyatnamanin movcudlugundan asili olmayaraq
hacmi qganunvericilikle muayyan edilmis qaydada verilan minimum pay hagqidir
(“Azarbaycan Respublikasi Milki Macallasinin 1193-ci  maddasinin  Azarbaycan
Respublikasi Konstitusiyasinin 25-ci maddasinin I, Ill, IV va V hissalarina, 26-ci
maddasinin Il hissasina, 29-cu maddasinin | va VII hissalarina, 71-ci maddasinin | va Il
hissalarina va 149-cu maddasinin | va Ill hissalarina uygunlugunun yoxlanilmasina dair”
2021-ci il 19 fevral tarixli Qarar).

Konstitusiya Mahkamasi Plenumunun “Azarbaycan Respublikasi Milki Macallasinin
1193 va 1200-ct maddalarinin alagali sakilds sarh edilmasina dair” 2021-ci il 8 yanvar
tarixli Qararinda geyd edilmisdir ki, mulkiyyatci yasadigl dovrde ona maxsus olan amlak
Uzarinda sarancam vermak hlquguna malik olmagla yanasi, 6z oévladlari, habels digar
yaxin aile Uzvleri garsisinda muiayyan qgadar cavabdehlik dasiyir. Muilkiyyatcinin bu
cavabdehliyi onun dlimindan sonra varasalik hiququnda 6z tasbitini tapmis mirasda
macburi pay institutu ile tamin edilmis olur. Bu zaman yaxin gohumlugla (usaq, ar,
arvad, valideynlar) miras qoyana bagl olan saxslara miras goyanin iradasindan asili
olmayarag mirasda macburi pay ayrilir. Belalikls, ganunverici mirasda macburi pay
institutunu tasbit etmakls, aile minasibatlarini bir aile Uzvinin distnidlmamis, digar
aile Uzvlerinin manafelarini nazara almadan, bununla da etibarli va saglam ails
munasibatlarina va taminatina zarar vera bilan gararindan gorumaqg magsadi daslyir.
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Insan Hiquglan Gzra Avropa Mahkamasi de Marks Belcikaya garsi is tizra 1979-cu il
13 iyun tarixli gararinda gostarmisdir ki, vasiyyatdan kanar varasalik va yaxin gohumlar
arasinda sarancam masalalari aila hayati ila six baglidir. Ails hayati takcas sosial, axlaqgi va
ya madani alagaleri ahata etmir (masalan, usaglarin tahsili sahasinda), buraya
hamcinin, digar masalalarlea yanasi, alimentla bagh ohdaliklear va Raziliga galan
Dovlatlarin aksariyyatinin daxili hiquq sistemlarinds nazarda tutulmus mirasin gorunan
hissasi kimi maddi xarakterli taminat va maraglar da daxildir.

Belalikle, geyd edilanlara asasen Mulki Macallanin 1193-ci maddasi ila ails
birliyinin va maraglarinin gorunmasina xidmat edan mirasda macburi pay institutu
vasitasi ile  birinci ndévba ganun Uzra varasalarin varasalik hlquglari miras goyanin
olimla bagh sarancamlarina garsl taminat altina alinmis, onun bels sarancamlarla an
yaxin aile Uzvlerini varasalik hiqugundan tamamila mahrum etmasinin qarsis
alinmisdir. Macburi pay, adindan da gorinddyt kimi “macburilik” xtsusiyyati ila tamin
olunarag miras goyanin birinci névba ganun Uzra varasalarinin miras amlakdan istisna
edila bilmayacak sakilda va ehtiyacdan asili olmayarag minimum hacmda ayrilan miras
hissasidir.

Qanunvericiliya asasan macburi pay almaqg hidququ olan varasanin onu gabul
etmakdan imtina etdiyi halda onun payinin vasiyyat Uzra varasalara kecmasi (Mulki
Macallanin 1202.1-ci maddasi), macburi pay almag hiqugundan mahrumetmanin,
Umumiyyatls, vearasalik hiqugundan mahrumetmaya sabab olan hallar oldugda
mUmkidn olmasi (MUlki Macallanin 1203.1-ci maddasi) kimi middaalarin moévcudlugu da
ganunvericinin macburi payr digar varasalik novlerindan, ganun Uzra varasalikdan
farglanmayan, sksina onun toxunulmaz hissasi kimi muayyanlasdirdiyini gostarir. Bu
sababdan da Mulki Macallanin 1255-ci maddasina uygun olarag miras amlak mirasin
acildigi glindan digar varasalar kimi macburi pay sahibi varasalarin da mulkiyyati sayilir.

Macburi payl taleb hiququ kimi giymatlandiran hlqug tstbigedanlarin 06z
movagelarini asaslandirdigi Milki Macallanin 1194-cli maddasine asasan, macburi payi
talab etmak hliququ mirasin acildigl an amals galir. Bu clr talab hiiququ varasalik Uzra
kecir. Macburi pay! talab etmak hlququ olan saxs garsisinda digar varasalar birga
borclu kimi ¢ixis edirlar.

Bununla bagl nazara alinmalidir ki, mirasin acilmasi ile miras amlaki taskil edan
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maddi dayarlar varasalik gaydasinda miras goyanin varasalarina keg¢sa da, yani hamin
amlak Uzarinda varasalarin, hamcinin macburi pay sahibi varasalarin hiquglari yaransa
da, bu hala paylarin muayyan edilmasini, mirasin bdlisdiridlmasini, paylarin ayrilib
varasalara verilmasini ifada etmir.

Buna gora da, macburi pay hiququ olan saxslar miras goyanin vasiyyati asasinda
ganun Uzra varasalikdan mahrum olarlarsa, mirasin acilmasi anindan onlarin 6z macburi
paylarinin verilmasini digar varasalardan talab etmak hiququ yaranir va bu hidguqun
pozulmasi halinda onun muidafiasi qaydasi digar varasalik ndvlari Uzra pozulmus
hidqguglarin midafissi gaydasindan farglanmir.

Konstitusiya Mahkamasinin Plenumu “Azarbaycan Respublikasi Mulki Macallasinin
1194-ci maddasinin sarh edilmasina dair” 2014-cU il 22 aprel tarixli Qararinda da
gostarmisdir ki, miras amlakdan varasalara catasi pay, o cimladan macburi pay miras
acildigdan sonra muayyan edildiyina gora, hamin pay! talsb etmak hlququ da miras
acildigdan sonra hayata kecirilir.

Bununla yanasi, ganunvericiliyin macburi payl talesb etmak hiququ olan saxs
garsisinda digar varasalarin birgs borclu kimi cixis etmasina dair middaasi ila bagh
Konstitusiya Mahkamasinin Plenumu geyd etmayi vacib hesab edir ki, hamin maddadaki
“birga borclu” anlayisi Mulki Macallanin 500-ci maddasi ila tanzimlanan birga
borclulugu 6zliinds ehtiva etmir. Bela ki, Milki Macallanin hamin maddasina asasan,
agar ohdaliyin icrasi bir neca saxsa onlardan har birini dhdaliyin tam icrasinda istirak
etmaya borclu edan sakilde havala edilirsa, kreditor isa yalniz birdafalik icrani talab
etmak higququna malikdirsa, onlar birga borclulardir.

Lakin nazara alinmalidir ki, macburi pay sahibi varasalar 6z paylarinin bitovlikds
va ya pozulmus hissasini har hansi varasadan takbasina deyil, digar varasalardan har
birinin payina mutanasib hissada talab eda bilar.

Konstitusiya Mahkamasinin Plenumu hesab edir ki, mirasda macburi pay haqq!
vasiyyat Uzra varasalar Ucgln ohdaliyin yaranmasina asas olan hlqugi institut deyil,
mahz miras goyanin vasiyyat sarancamlarinin mahdudlasdiriimasina yonalan ganun
Uzra varasaliyin toxunulmaz bir hissasi kimi muayyan olunmusdur. Buna gora da Mulki
Macallanin 1194-ci maddasinda geyd olunan “birga borclu” ifadasi hamin Macallanin
500-cU maddasinda nazardsa tutulmus birga borclulugu deyil, mahz macburi payin
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pozulmasi halinda onun miras goyanin vasiyyati naticasinds miras amlak alde edan
batdn varasalarin alda etdiyi amlak hesabina tamamlanmali oldugunu ehtiva edir.

MiUraciatda gostarilon mirasda macburi pay hidququna middatin samil edilib-
edilmamasi masalasi ila bagli geyd edilmalidir ki, Mulki Macallanin 1202.2-ci maddasina
asasan, macburi payin gabul edilmasi va ya ondan imtina olunmasi mirasin gabul
edilmasi va ya ondan imtina olunmasi Ugcin muayyanlasdirilmis vaxt arzinds hayata
kecirilmalidir.

Konstitusiya Mahkamasi Plenumunun “Azarbaycan Respublikasi Milki Macallasinin
1246 ve 1273-1-ci maddalarinin Azarbaycan Respublikasi Konstitusiyasinin 29-cu
maddasinin VII hissasina uygunlugunun yoxlaniimasina dair” 2023-cl il 26 dekabr tarixli
Qarari ila isa Mulki Macallanin varasalik hiiququ Ggln xUsusi gabul sartini va muddatini
muiayyan edan 1246 va 1273-1-ci maddalari mutanasiblik konstitusiya prinsiping,
Konstitusiyanin 29-cu maddasinin VIl hissasinda tasbit olunmus varasalik hliiqugunun
taminatina uygun olmadigindan qlvvadan dismus hesab edilmisdir.

Homin Qararda gostarilmisdir ki, Mulki Macallada varasalik hlqugqunun xudsusi
gabul middatina bagl tutulmasi mulkiyyat hiquguna mudaxilanin ganuni asasini taskil
etsa da, bu mudaxila fordi azadligin ve bazar igtisadiyyatinin an asas elementlarindan
olan mulkiyyat hlququnun konstitusiya teminatina, mulki dovriyys istirakcilarinin
maraqglarina zidd olmagla, har hansi ictimai maraglara cavab vermamakla yanasi,
mirasin acilmasi ile mulkiyyat hliqugquna malik olan varasanin bu hiququnu geyri-
mUtanasib sakilda, har hansi ganuni magsada xidmat etmadan mahdudlasdirir.

Konstitusiya Mahkamasi Plenumunun yuxarida geyd olunan Qararinda ifads etdiyi
movgelar mirasda macburi pay hliquguna da samil olunmali va bela payin gabulu har
hansi xUsusi gabul middatina tabe olmamalidir.

Macburi pay sahibi varasalarin onlara catasi payl digar vearasalardan talab
etmasina iddia muddatinin samil edilib-edilmamasi ile bagl geyd olunmalidir ki, Mulki
Macallanin 372-ci maddasina asasan, basga saxsdan har hansi harakati yerina yetirmayi
va ya yerina yetirmakdan cakinmayi talab etmak hiqugquna muddat samil edilir.
Hlququ pozulmus saxsin iddiasi ile hiqugqun mudafiasi va barpasi U¢lin muddat iddia
muddati sayihr.

Mulki Macallanin 373-ci maddasi il iddia muddatlarinin muayyanlasdirilmasi ila
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yanasi, hamin Macallada iddia muddatinin samil edilmadiyi hallar da gostarilmisdir.
Qeyd edilan Macallanin 384.0.4-ci maddasina gora, mulkiyyatcinin va ya digar sahibin
onun hlququnun har clr pozuntularinin aradan galdirilmasi hagqinda talablarins, 6zl
da bu pozuntular sahiblikden mahrumetmsa il birlasdiriimis olmasa bels iddia mtddati
samil edilmir.

9sya huquglarinin iddia muddatina tabe olmamasi prinsipi htiqugun hamiligla
gabul edilean Gmumi prinsiplarindan biridir va Konstitusiyanin 29-cu maddasinin, 60-ci
maddasinin | hissasinin va 71-ci maddasinin Il hissasinin muddaalarinin  tamin
edilmasina xidmat edir (Konstitusiya Mahkamasi Plenumunun “Azarbaycan Respublikasi
MUlki Macallasinin 373.2 va 384.0.4-ci maddalarinin sarh edilmasina dair” 2013-cl il 3
iyun tarixli Qarari).

Gostarilanlarla yanasi Konstitusiya Mahkamasinin Plenumu muraciatds geyd
edilan macburi pay hliqugu olan saxslarin miras amlakda payinin muayyan edilmasinin
amlakda payl mulkiyyatinin yaranmasina sabab olmasi va digar varasalarin miras amlak
barasinda sahiblik, istifads va sarancam huquglarini mahdudlasdirmasina dair bir sira
hdguqgtatbig edan sexslarin  movgeyina minasibatde qeyd edir ki, mirasin
bolisdurtlmasi anlayisi va gaydasi Mulki Macallanin 71-ci fasli ile miayyan edilmisdir.
Hamin Macallanin 1274-ci maddasine mdivafiq olarag, miras onu gabul edan
varasalarin razilasmasi Uzra onlardan har birina ganun va ya vasiyyatnama Uzra disan
paya uygun bolusdaralir.

Qeyd edilmalidir ki, miras amlak garsiligh razilig asasinda, notariat gaydasinda va
mahkama gaydasinda boltsduraltr. Qarsiligh raziliqg asasinda mirasin bolglist Umumi
gayda olmagla verasalar arasinda mubahisa olmadigl teqdirds qarsiligh razilasma
asasinda birga sazisa uygun notariat va ya mahkamanin istiraki olmadan miras amlakin
bolusduridlmasidir.

Miras amlak varasalarin varasalik hlququnu tasdig edan sanadin (varasalik
sohadatnamasinin) alinmasi macburi olan hallarda isa notarial bolgli yolu ils
bolusdurdltr. Bu bolgidan yalniz iki sart oldugda istifade olunur: varasalar arasinda
miras amlakin bollsdirilmasi baradsa mibahiss olmamali, mirasa els bir amlak daxil
olmalidir ki, bu amlakin alda edilmasi notariat ofisinin varasalik soshadatnamasi olmadan
geyri-mumkdn olsun.
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Miras amlakin  mahkamanin istiraki ilo iddia icraati gaydasi asasinda
bolinmasinden o halda istifade olunur ki, miras sariklari arasinda mirasin
boltsdurdlmasi hagginda ixtilaflar olsun. Yani miras amlakin bolUsdurtlmasi barada
varasalar arasinda razilig olmadigl hallarda, bolgi mahkama gaydasinda aparilir. Bu
gayda milki ganunvericilikde birbasa nazards tutulmusdur (Konstitusiya Mahkamasi
Plenumunun “Azarbaycan Respublikasi Miulki Macallasinin 1291 va 1321.1-ci
maddalarinin Azarbaycan Respublikasi Mulki Prosessual Macallasinin 24.1-ci maddasi ila
alagali sakilda sarh edilmasina dair” 2021-ci il 26 iyul tarixli Qarari).

Konstitusiya Mahkamasinin Plenumu hesab edir ki, mirasda macburi pay sahibi
varasaliyin ganun Uzra varasaliyin toxunulmaz hissasi olmasi ganunvericiliyin miras
amlakin boéldusdiridlmasi ile bagli normalarinin macburi pay hiququ olan saxslara
munasibatda da tatbiq edilmasina asas verir. Macburi pay hiququna malik varasalar 6z
macburi paylarinin hacmina mutanasib olarag mirasa daxil olan bu va ya digar amlakin
onlara verilmasi, yaxud amlakin bir miras sarikina verilib, digarlarina kompensasiya
ddanilmasi va s. ile bagl digar varasalarle qgarsiligh razilig alds eds, bela razilig
olmadigda isa miras amlakin ganunvericiliyin talablarina uygun olaraqg boltsdirilmasi
dcln mahkamaya muraciat eda bilarlar.

Bela ki, Mulki Macallanin 1291-ci maddasina gora, miras sariklari arasinda mirasin
bolisdirdlmasi hagginda ixtilaflar oldugda, mibahisays mahkama baxir. @mlakin
bolusdlirilmasi  zamani  mahkama bdlisdurtlmali  amlakin  xarakterini, miras
sariklarindan har birinin faaliyyatini va digar konkret hallari nazara almalidir.

Konstitusiya Mahkamasinin Plenumu onu da geyd etmayi vacib hesab edir ki,
hazirki Qararin tacribada varasalik mulnasibatlarinin tanzimlanmasinda dayisikliklara
sabab olacagini nazara alarag, mulki dévriyyanin sabitliyinin tamin olunmasi maqgsadi ila
bu Qarar quvvaya mindikden sonra vyaranacaq varasalik munasibatlarina samil
olunmalidir.

Digar tarafdan, Konstitusiya Mahkamasinin  Plenumu Baki  Apellyasiya
Mahkamasinin muraciatine sabab olmus mulki is Uzra muibahisanin yekunlasmadigini,
eloace do miraciate baxilan zaman digar mahkamsalarin icraatinda olan oxsar
mubahisalar Uzra islarin da dayandirildigini nazara alarag hesab edir ki, bu Qarar onun
guvvaya minmasinadak mahkamalarin icraatinda olan mubahisalare da tatbiq
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olunmalidir.

Qeyd olunanlara asasan Konstitusiya Mahkamasinin Plenumu asagidaki naticalara
galir:

- Konstitusiyanin  17-ci maddasinin | hissasinin, 29-cu maddasinin | va VIl
hissalarinin hiiqugi mahiyyati va tayinati baximindan Mulki Macallenin 1193-ci maddasi
ile mUayyan edilan mirasda macburi pay ganun lzra varasaliyin toxunulmaz hissasini
taskil etmaklsa vasiyyatnamanin mazmunundan asili olmayarag vasiyyat edanin
usaglarinin, valideynlarinin va arvadinin (arinin) macburi miras payidir;

- varasalik hdququ Ucln xUsusi gabul sartini vo middatini miayyan edan Mulki
Macallanin 1246 va 1273-1-ci maddalari Konstitusiya Mahkamasi Plenumunun 2023-ci
il 26 dekabr tarixli Qarari asasinda qlvvadan dismis hesab edildiyindan va bu Qararin
tasviri-asaslandirici hissasinda aks olunmus hiquqgi moévgelara uygun olarag macburi
payin gabulu har hansi xtsusi gabul middatindan asili deyildir;

- Mulki Macallenin 384.0.4-ci maddasine va bu Qararin tasviri-asaslandirici
hissasinda aks olunmus hlqugi movgelara uygun olarag macburi payr talsb etmak
hiqgugquna iddia middati samil edilmir;

- Mulki dovriyyanin sabitliyinin tamin olunmasi baximindan bu Qarar, qlvvaya
mindikdan sonra yaranacaq varasalik munasibatlerine va hazirda mahkamalarin
icraatinda olan mubahisalar Uzra islara samil edilmalidir.

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI hissasini va
“Konstitusiya Mahkamasi haqqinda” Azarbaycan Respublikasi Qanununun 60, 62, 63,
65-67 va 69-cu maddalarini rahbar tutarag, Azarbaycan Respublikasi Konstitusiya
Mahkamasinin Plenumu

QoRARA ALDI:

1. Azarbaycan Respublikasi Konstitusiyanin 17-ci maddasinin | hissasinin, 29-cu
maddasinin | va VII hissalarinin hlqugi mahiyyati va tayinati baximindan Azarbaycan
Respublikasi Mulki Macallasinin 1193-ci maddasi ile mUayyan edilan mirasda macburi
pay ganun Uzra varasaliyin toxunulmaz hissasini taskil etmakla vasiyyatnamanin
mazmunundan asili olmayaraq vasiyyat edanin usaqglarinin, valideynlarinin va arvadinin
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(arinin) macburi miras payidir.

2. Verasalik hliququ dcln xUsusi gabul sartini voa muddatini mutayyan edan
Azarbaycan Respublikasi Mulki Macallasinin 1246 va 1273-1-ci maddalari Azarbaycan
Respublikasi Konstitusiya Mahkamasi Plenumunun 2023-cl il 26 dekabr tarixli Qarari
asasinda quvvadan dusmus hesab edildiyindan va bu Qararin tasviri-asaslandirici
hissasinda aks olunmus htiqugi movgelara uygun olarag macburi payin gabulu har hansi
xUsusi gabul muddatindan asili deyildir.

3. Azarbaycan Respublikasi Mulki Macallasinin 384.0.4-cii maddasina va bu Qararin
tasviri-asaslandirici hissasinda aks olunmus hlqugi moévgelara uygun olaraqg macburi
pay! talab etmak hliququna iddia middati samil edilmir.

4. Mulki dovriyyanin sabitliyinin tamin olunmasi baximindan bu Qarar qlvvaya
mindikdan sonra yaranacaq varasalik minasibatlorine va hazirda mahkamalarin
icraatinda olan mubahisalar Uzra islara samil edilsin.

5. Qarar darc edildiyi gindan qlvvaya minir.

6. Qarar Azarbaycan Respublikasinin rasmi dovlat gazetlarinda va “Azarbaycan
Respublikasi Konstitusiya Mahkamasinin Malumati”nda darc edilsin, habela Azarbaycan
Respublikasi Konstitusiya Mahkamasinin rasmi internet saytinda yerlasdirilsin.

7. Qarar gatidir, he¢ bir organ va ya saxs tarafindan lagv edils, dayisdirila va ya
rasmi tafsir edila bilmaz.

Sadr Farhad Abdullayev
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

OF THE PLENUM OF CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On interpretation of Articles 1193 and 1194 of the Civil Code
of the Republic of Azerbaijan in connection with Articles 372, 373, 1166, 1202.2 and
1255 of the said Code in terms of Part | of Article 17 and Parts | and VIl of Article 29
of the Constitution of the Republic of Azerbaijan

21 June 2024 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan composed of
Farhad Abdullayev (Chairman), Sona Salmanova, Humay Afandiyeva, Rovshan Ismaylov,
Jeyhun Garajayev (Reporter-Judge), Rafael Gvaladze, Fikrat Mammadov, Isa Najafov and
Kamran Shafiyev;

attended by the Court Clerk Faraid Aliyev,

in accordance with part VI of Article 130 of the Constitution of
the Republic of Azerbaijan, Articles 27.2 and 33 of the Law of the Republic of Azerbaijan
“On Constitutional Court” and Article 39 of the Internal Charter of the Constitutional
Court of the Republic of Azerbaijan at the request of the Baku Court of Appeal,
examined in via the written procedure of special constitutional proceedings the case on
interpretation of Articles 1193 and 1194 of the Civil Code of the Republic of Azerbaijan
in connection with Articles 372, 373, 1166, 1202.2 and 1255 of the said Code in terms
of Part | of Article 17 and Parts | and VII of Article 29 of the Constitution of the Republic
of Azerbaijan.

having heard the report of Judge Jeyhun Garajayev, studied and discussed written
reports of representatives of interested parties — Baku Court of Appeal and Staff of the
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Milli Majlis (Parliament), the conclusions of specialists — Supreme Court of the Republic
of Azerbaijan, Bar Association of the Republic of Azerbaijan, Center for Legal
Examination and Legislative Initiatives, opinion of experts — Associate Professor of the
Civil Law Department of the Faculty of Law of Baku State University, Doctor of
Philosophy in Law S.Suleymanli, Professor of the Martin Luther University of Halle-
Wittenberg A.Aliyev and a doctoral student within the framework of a joint doctoral
project between ADA University and Martin Luther University of Halle-Wittenberg
N.Rasulzadeh, the Plenum of the Constitutional Court of the Republic of Azerbaijan

DETERMINED AS FOLLOWS:

The Baku Court of Appeal has applied to the Constitutional Court of the Republic of
Azerbaijan (hereinafter referred to as the Constitutional Court”) with inquiry and asked
for interpretation of Articles 1193 and 1194 of the Civil Code of the Republic of
Azerbaijan (hereinafter referred to as the Civil Code) in connection with Articles 372,
373, 1166, 1202.2 and 1255 of the said Code in terms of Part | of Article 17 and Parts |
and VII of Article 29 of the Constitution of the Republic of Azerbaijan (hereinafter
referred to as the Constitution).

It appears from the request that by the resolution of the Narimanov District Court
of Baku city dated August 25, 2022, A. Alimov's claim against the Baku city special
notary office No. 38 for the addition of a 1/10 share in the name of his late brother B.
Alimov to his inheritance share in apartment No. 38, house No. 97, Tabriz Street,
Narimanov district, Baku city, was granted.

According to the circumstances of the case established by the court, the
aforementioned apartment belonged to the plaintiff's mother, his mother bequeathed
the apartment to the plaintiff in a will, and after the latter's death, the plaintiff applied
to Baku City Special Notary Office No. 38 to open an inheritance case. An inheritance
case was opened, and the plaintiff was issued a certificate of inheritance rights under
the will dated August 4, 2016, granting him 7/10 of the inherited apartment, and each
of the other three brothers with compulsory shares received 1/10 of the share.
According to the certificate, one of the brothers, B. Alimov, was granted a 1/10 share of
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the inherited property. After B. Alimov died on September 20, 2021, his wife, M.
Popova, was granted a certificate of inheritance under the law on July 25, 2022, for the
1/10 share held in her husband's name.

The Narimanov District Court of Baku held that the rights related to the inherited
property were devised in full in favor of the plaintiff by the will, and the acceptance or
refusal of the compulsory share was not carried out within the specified period.

M. Popova, who was not involved in the case, appealed the resolution, requesting
its annulment and the issuance of a new resolution dismissing the claim.

While examining the case, the Baku Court of Appeal concluded that there was
ambiguity in the norms of the Civil Code determining the right to a compulsory share in
inheritance and appealed to the Constitutional Court.

The request states that, according to the position of a number of legal
practitioners, the right to receive a compulsory share of inherited property in
accordance with Article 1194 of the Civil Code is a right of claim, and a person who has
this right may demand from the heir, under a will, that his/her compulsory share in
inherited property be paid in cash, rather than being determined as a share in
proprietorship. Keeping the share of the person entitled to claim the compulsory share
in the inherited property open, or determining the share in that property, limits the
heir's rights of proprietorship, use and disposal of the inherited property. According to
the requirement of Article 1255 of the Civil Code, since inherited property is considered
the property of the heir by will from the date of its opening, the creation of shared
proprietorship in that property by persons who are not heirs by law or by will, but only
have the right to a compulsory share, does not comply with the essence of the right to
property guaranteed by Article 29 of the Constitution.

Proponents of this position also believe that if the inherited property is
bequeathed to the heir only under a will, it should completely pass into the
proprietorship of the latter, and the shares of persons with a compulsory share should
not be kept open, after which the latter can use the relevant rights of claim to demand
from the proprietor the value of their compulsory share in the inherited property.

Another group of legal practitioners believes that when a compulsory share is part
of a bequeathed property, it should be 1/2 of the share that is legally due from that
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property and should be given in the form of a share from that property. According to
supporters of this position, the right to a compulsory share from an inheritance is a
property right and provides direct control over the compulsory share.

The request also states that when considering claims related to a compulsory
share, the period within which persons entitled to a compulsory share have the right to
make such a claim has not been clearly defined, and the application of a limitation
period or intermittent period to such claims has given rise to controversy and resulted
in uncertainty in the application of the law.

The Plenum of the Constitutional Court considers it necessary to note the following
regarding the request.

According to Parts I, Il and IV of Article 29 of the Constitution, everyone has the
right to property. No one form of property shall take precedence over others. The right
to property, including the right to private property shall be protected by law. Nobody
may be deprived of his/her property without a court decision.

Part VIl of Article 29 of the Constitution stipulates that the state guarantees the
right of inheritance.

Since the Constitution defines the right of inheritance as a continuation of the right
of property, as its special form, property and inheritance rights are constitutionally
guaranteed in the same article. The aforementioned norm of the Constitution
guarantees the right to inherit along with the right to make a will. Because guaranteeing
the right to inherit implies, on the one hand, the ability to bequeath and make a will,
and, on the other hand, accepting the inheritance as an heir and possessing it.

According to Article 1133 of the Civil Code, the property of a deceased person
(testator) passes to other persons (heirs) by law or by will, or on both grounds.
Inheritance by law (the transfer of the property of a deceased person to persons
specified in the law) becomes effective when the testator does not leave a will, or the
will is considered completely or partially invalid.

As can be seen, the institution of inheritance guarantees to every person that the
property and other material benefits acquired during his/her lifetime (along with their
encumbrances) will pass after his/her death to the heirs he/she has expressed in
accordance with his/her will, or, if he has not expressed a will, to the heirs determined
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by law.

It should be noted that since inheritance by law is not mandatory, the testator has
the authority to fully or partially exclude his/her legal heirs (except for first-degree
heirs) from inheritance by means of a will.

Thus, one of the important elements of inheritance law is the freedom of will.
Through the freedom of will, the testator is given the opportunity to regulate the
inheritance during his/her lifetime according to his/her personal wishes, based on the
right to dispose of his/her property. Article 1166 of the Civil Code, defining the provision
of this freedom, states that an individual may, in the event of death, leave his/her
property or part of it to one or more persons, both heirs and outsiders.

According to Article 1176.1 of the Civil Code, the testator may deprive one,
several, or all of the heirs at law of inheritance by will and is not obliged to justify this.

However, it should be noted that the freedom to make a will is not absolute and,
like the right to property, has limits determined by legislation in terms of social justice.
Under civil law, the freedom to make a will is limited by the institution of a compulsory
share in inheritance.

According to Article 1193 of the Civil Code, which defines the concept of a
compulsory share in inheritance, the testator's children, parents and spouse have a
compulsory share in the inheritance, regardless of the content of the will. This share
must be half of the share (compulsory share) that would have accrued to them under
the law upon inheritance.

It should be emphasized that, taking into account the irreplaceable role of the
family in the formation of a person as a personality and the development of society,
Article 17 of the Constitution declares that the family is under the protection of the
state. The institution of compulsory share proprietorship is also one of the legal means
serving the implementation of the positive obligation assumed by the state to protect
the family. Therefore, the legislative norms on compulsory share in inheritance should
be interpreted and applied in a context that allows achieving this goal.

In a number of decisions, the Plenum of the Constitutional Court, while expressing
its legal positions on the legal nature and purpose of the compulsory share institution,
noted that this institution is related to the principle of protecting the family.
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The right to a compulsory share in inheritance, which limits the freedom of will,
serves to protect family interests. The compulsory share in inheritance is a traditional
part of the law of inheritance, which has a socio-economic and moral burden
(significance). The right to a compulsory share plays the role of social security in relation
to a certain category of relatives of the deceased (i.e., compulsory heirs) (Decision of
October 20, 2011 “On verification of conformity of Article 1193 of the Civil Code of the
Republic of Azerbaijan to parts |, Il of Article 13 and parts |, Il of Article 29 of the
Constitution of the Republic of Azerbaijan”).

The right to a compulsory share in the inheritance is the minimum share granted
to the compulsory heirs (children, parents and wife (husband) of the testator) in the
amount determined by legislation, regardless of the existence of a will (Decision of
February 19, 2021 “On verification of the compliance of Article 1193 of the Civil Code of
the Republic of Azerbaijan with Parts I, I, IV and V of Article 25, Part Il of Article 26,
Parts | and VIl of Article 29, Parts | and Il of Article 71 and Parts | and Il of Article 149 of
the Constitution of the Republic of Azerbaijan”).

The Decision of the Plenum of the Constitutional Court “On related interpretation
of Articles 1193 and 1200 of the Civil Code of the Republic of Azerbaijan” dated January
8, 2021, stated that the proprietor, in addition to having the right to dispose of the
property belonging to him/her during his/her lifetime, bears a certain responsibility
towards his/her children, as well as other close family members. This responsibility of
the proprietor is ensured by the institution of a compulsory share in the inheritance,
which is established in the law of inheritance after his death. In this case, a compulsory
share in the inheritance is allocated to persons related to the testator by close kinship
(children, husband, wife, parents), regardless of the will of the testator. Thus, by
establishing the institution of a compulsory share in inheritance, the legislator aims to
protect family relations from ill-considered decisions of one family member, without
taking into account the interests of other family members, thereby harming reliable and
healthy family relations and their provision.

The European Court of Human Rights in its decision of June 13,1979 in the case of
Marx v. Belgium also stated that: matters of intestate succession - and of disposition -
between near relatives prove to be intimately connected with family life. Family life
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does not include only social, moral or cultural relations, for example in the sphere of
children’s education; it also comprises interests of a material kind, as is shown by,
amongst other things, the obligations in respect of maintenance and the position
occupied in the domestic legal systems of the majority of the Contracting States by the
institution of the reserved portion of an estate.

Thus, based on the above, Article 1193 of the Civil Code, through the institution of
compulsory share in inheritance, which serves to protect family unity and interests, the
inheritance rights of the heirs of the first order of succession are secured against the
death-related orders of the testator, and the testator is prevented from completely
depriving the closest family members of their right to inheritance through such orders.
A compulsory share, as the name suggests, is a minimum portion of the inheritance that
is allocated to the testator's first-degree legal heirs from the inherited property,
regardless of need, and in a manner that cannot be excluded.

The existence of provisions such as the transfer of the share to the heirs under the
will if the heir who has the right to receive a compulsory share refuses to accept it
under the legislation (Article 1202.1 of the Civil Code), the deprivation of the right to
receive a compulsory share, in general, is possible in the event of circumstances leading
to the deprivation of the right to inheritance (Article 1203.1 of the Civil Code), also
indicates that the legislator defines the compulsory share as an inviolable part of it,
which does not differ from other types of inheritance, inheritance by law. For this
reason, in accordance with Article 1255 of the Civil Code, inherited property is
considered the property of the compulsory heirs, like other heirs, from the date of
opening the inheritance.

According to Article 1194 of the Civil Code, on which legal practitioners who
consider the compulsory share as a right of claim base their position, the right to claim
the compulsory share arises at the moment of opening the inheritance. Such a right of
claim is transferred by inheritance. The other heirs act as joint debtors before the
person who has the right to claim the compulsory share.

In this regard, it should be noted that although the opening of the inheritance
transfers the material values that constitute the inherited property to the heirs of the
testator by inheritance, that is, the rights of the heirs, including the heirs with
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compulsory shares, arise over that property, this does not yet mean the determination
of shares, the division of the inheritance, or the allocation of shares to the heirs.

Therefore, if persons with the right to a compulsory share are deprived of
inheritance by law based on the testator's will, from the moment of opening the
inheritance, they have the right to demand the transfer of their compulsory shares from
other heirs, and in the event of a violation of this right, the procedure for its protection
does not differ from the procedure for the protection of violated rights under other
types of inheritance.

The Plenum of the Constitutional Court also indicated in its Decision dated April 22,
2014, “On interpretation of Article 1194 of the Civil Code of the Republic of Azerbaijan,”
that since the share of the inherited property to the heirs, including the compulsory
share, is determined after the opening of the inheritance, the right to claim that share is
also exercised after the opening of the inheritance.

At the same time, regarding the provision of the legislation on the status of other
heirs as joint debtors before a person entitled to claim a compulsory share, the Plenum
of the Constitutional Court considers it important to note that the concept of "joint
debtor" in that article does not include joint debt regulated by Article 500 of the Civil
Code. Thus, according to that article of the Civil Code, if the fulfillment of an obligation
is entrusted to several persons in a manner that obliges each of them to participate in
the full fulfillment of the obligation, and the creditor has the right to demand only one-
time performance, they are joint debtors.

However, it should be noted that heirs with a compulsory share may claim their
share in whole or in part from any heir, not individually, but from other heirs in
proportion to each of their shares.

The Plenum of the Constitutional Court believes that the compulsory share in the
inheritance is not a legal institution that creates an obligation for heirs under a will, but
is defined as an inviolable part of the inheritance under the law aimed at restricting the
testator's testamentary dispositions. Therefore, the expression "joint debtor"
mentioned in Article 1194 of the Civil Code does not refer to the joint liability provided
for in Article 500 of the same Code, but rather to the fact that in the event of a violation
of the compulsory share, it must be completed at the expense of the property acquired
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by all heirs who acquired the inherited property as a result of the testator's will.

Regarding the issue of whether the right to a compulsory share in the inheritance
specified in the application is subject to a time limit, it should be noted that, according
to Article 1202.2 of the Civil Code, the acceptance or rejection of a compulsory share
must be carried out within the time limit established for the acceptance or rejection of
the inheritance.

By the Decision of the Plenum of the Constitutional Court “On verification of the
compliance of Articles 1246 and 1273-1 of the Civil Code of the Republic of Azerbaijan
with Part VII of Article 29 of the Constitution of the Republic of Azerbaijan” dated
December 26, 2023 Articles 1246 and 1273-1 of the Civil Code, which determine the
special acceptance condition and period for the right of inheritance, were recognized as
null and void as they did not comply with the constitutional principle of proportionality
and the guarantee of the right of inheritance enshrined in Part VII of Article 29 of the
Constitution.

The same Decision indicated that although the Civil Code's attachment of the right
of inheritance to a special acceptance period constitutes the legal basis for interference
with the right to property, this interference is contrary to the constitutional guarantee
of the right to property, which is one of the most fundamental elements of individual
freedom and market economy, and the interests of participants in civil turnover, and
does not meet any public interests. It also disproportionately restricts this right of the
heir who has the right to property upon the opening of the inheritance, without serving
any legitimate purpose.

The positions expressed by the Plenum of the Constitutional Court in the above-
mentioned Decision should also apply to the right to a compulsory share in inheritance,
and the acceptance of such a share should not be subject to any special acceptance
period.

Regarding whether the limitation period applies to the claim of compulsory share
heirs from other heirs for their share, it should be noted that, according to Article 372
of the Civil Code, the right to demand that another person fulfill or refrain from fulfilling
any action is subject to a term of claim. The limitation period is considered to be the
period for the protection and restoration of the right by the claim of the person whose
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right has been violated.

Along with the definition of the limitation period, Article 373 of the Civil Code also
indicates cases that are not subject to the limitation period. According to Article 384.0.4
of this Code, the requirements of the proprietor or other owner to eliminate all
violations of his rights do not apply, even if these violations are not combined with the
deprivation of ownership.

The principle that property rights are not subject to the limitation period is one of
the generally accepted general principles of law and serves to ensure the provisions of
Article 29, Part | of Article 60 and Part Il of Article 71 of the Constitution (Decision of the
Plenum of the Constitutional Court “On interpretation of Articles 373.2 and 384.0.4 of
the Civil Code of the Republic of Azerbaijan” dated June 3, 2013).

In addition to the above, the Plenum of the Constitutional Court notes, in relation
to the position of a number of law enforcement persons that the determination of the
share of the persons with the right to a compulsory share in the inherited property
mentioned in the request leads to the creation of shared ownership in the property and
limits the rights of other heirs to ownership, use and disposal of the inherited property,
that the concept and procedure for the division of the inheritance are defined by
Chapter 71 of the Civil Code. In accordance with Article 1274 of the same Code, the
inheritance is devised by agreement of the heirs who accept it in accordance with the
share allocated to each of them by law or will.

It should be noted that inheritance is devised by mutual agreement, notarial
procedure, and judicial procedure. The division of inheritance by mutual agreement is
the general rule, and in the absence of a dispute between the heirs, it is the division of
inheritance without the participation of a notary or a court in accordance with a joint
agreement based on mutual agreement.

In cases where it is mandatory to obtain a document confirming the heirs' right to
inheritance (a certificate of inheritance), the inherited property is devised through
notarial division. This division is used only under two conditions: there should be no
dispute between the heirs about the division of the inherited property, and the
inheritance should include such property that it would be impossible to acquire this
property without a certificate of inheritance from a notary office.
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The division of inheritance property on the basis of the procedure of litigation with
the participation of the court is used in cases where there are disputes between the
heirs about the division of the inheritance. That is, in cases where there is no agreement
between the heirs about the division of the inheritance property, the division is carried
out in court. This rule is directly provided for in civil legislation (Decision of the Plenum
of the Constitutional Court “On interpretation of Articles 1291 and 1321.1 of the Civil
Code of the Republic of Azerbaijan in connection with Article 24.1 of the Civil Procedure
Code of the Republic of Azerbaijan” dated July 26, 2021).

The Plenum of the Constitutional Court considers that the fact that the heir who
has a compulsory share in the inheritance is an inviolable part of the inheritance by law
provides grounds for applying the norms of the legislation on the division of inherited
property to persons who have the right to a compulsory share. Heirs with the right to a
compulsory share may reach a mutual agreement with other heirs regarding the
transfer of one or another property included in the inheritance to them in proportion to
the size of their compulsory shares, or the transfer of the property to one of the
inheritance partners, the payment of compensation to others, etc., and in the absence
of such an agreement, they may apply to the court for the division of the inherited
property in accordance with the requirements of the legislation.

Thus, according to Article 1291 of the Civil Code, in the case of a dispute between
the co-inheritors regarding the division of the inheritance, the dispute shall be
examined by the court. When dividing property, the court must take into account the
nature of the property being divided, the activities of each of the hereditary comrades
and other specific circumstances.

The Plenum of the Constitutional Court also considers it important to note that,
taking into account that the present Decision will lead to changes in the regulation of
inheritance relations in practice, in order to ensure the stability of civil circulation, this
Decision should apply to inheritance relations that will arise after its entry into force.

On the other hand, the Plenum of the Constitutional Court, taking into account
that the dispute on the civil case that gave rise to the inquiry of the Baku Court of
Appeal has not been concluded, as well as the fact that cases on similar disputes
pending in other courts at the time of examination of the inquiry were also suspended,
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considers that this Decision should also be applied to disputes pending in courts before
its entry into force.

Based on the above, the Plenum of the Constitutional Court comes to the following
conclusions:

- In terms of the legal essence and purpose of Part | of Article 17, and Parts | and
VIl of Article 29 of the Constitution, the compulsory share in the inheritance determined
by Article 1193 of the Civil Code constitutes an inviolable part of the inheritance by law
and is the compulsory share of the children, parents and wife (husband) of the testator,
regardless of the content of the will;

- Since Articles 1246 and 1273-1 of the Civil Code, which determine the special
acceptance condition and period for the right of inheritance, are considered invalid
based on the Decision of the Plenum of the Constitutional Court dated December 26,
2023, and in accordance with the legal positions reflected in the descriptive-
substantiating part of this Decision, the acceptance of the compulsory share is not
dependent on any special acceptance period;

- In accordance with Article 384.0.4 of the Civil Code and the legal positions
reflected in the descriptive-substantiating part of this Decision, the right to claim a
compulsory share is not subject to the limitation period;

- In order to ensure the stability of civil circulation, this Decision should apply to
inheritance relations that will arise after its entry into force and to cases on disputes
that are currently pending in the courts.

Being guided by para VI of Article 130 of the Constitution of the Republic of
Azerbaijan and Articles 60, 62, 63, 65-67 and 69 of the Law of the Republic of Azerbaijan
“On Constitutional Court”, Plenum of the Constitutional Court of the Republic of
Azerbaijan
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DECIDED:

1. In terms of the legal essence and purpose of Part | of Article 17 and Parts | and
VIl of Article 29 of the Constitution of the Republic of Azerbaijan, the compulsory share
in the inheritance determined by Article 1193 of the Civil Code of the Republic of
Azerbaijan constitutes an inviolable part of the inheritance by law and is the compulsory
share of the inheritance of the children, parents and wife (husband) of the testator,
regardless of the content of the will.

2. Since Articles 1246 and 1273-1 of the Civil Code of the Republic of Azerbaijan,
which determine the special acceptance condition and period for the right of
inheritance, were deemed invalid based on the Decision of the Plenum of the
Constitutional Court of the Republic of Azerbaijan dated December 26, 2023, and in
accordance with the legal positions reflected in the descriptive-substantiating part of
this Decision, the acceptance of the compulsory share does not depend on any special
acceptance period.

3. In accordance with Article 384.0.4 of the Civil Code of the Republic of Azerbaijan
and the legal positions reflected in the descriptive-substantiating part of this Decision,
the right to claim a compulsory share is not subject to the limitation period.

4. In order to ensure the stability of civil circulation, this Decision should be applied
to inheritance relations that will arise after its entry into force and to cases on disputes
currently pending in the courts.

5. The decision shall come into force from the date of its publication.

6. The decision shall be published in the official state newspapers of the Republic
of Azerbaijan and in the “Bulletin of the Constitutional Court of the Republic of
Azerbaijan”, as well as posted on the official website of the Constitutional Court of the
Republic of Azerbaijan.

7. The decision is final, and may not be cancelled, changed or officially interpreted
by any institution or official.

Chairman Farhad Abdullayev
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AZBRBAYCAN RESPUBLIKASI ADINDAN

Azarbaycan Respublikasi
Konstitusiya Mahkamasi Plenumunun

Qo RARI

Azarbaycan Respublikasi Konstitusiyasinin 60-ci maddasinin | hissasi va 71-ci maddasi
baximindan Azarbaycan Respublikasi Cinayat-Prosessual Macallasinin 442, 443, 444,
445, 447 va 449-cu maddalarinin alaqgali sakilda sarh olunmasina dair

25 iyun 2024-ca il Baki sahari

Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu Farhad Abdullayev
(sadr), Sona Salmanova, Humay ©fandiyeva, Révsan ismayilov, Ceyhun Qaracayev
(maruzaci-hakim), Rafael Qvaladze, isa Nacafov ve Kamran Safiyevdan ibarat tarkibds,

mahkamsa katibi Faraid dliyevin istiraki ilg,

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI hissasina muvafiq
olaraqg Sirvan Apellyasiya Mahkamasinin muraciati asasinda xdsusi konstitusiya icraati
gaydasinda acig mahkamsa iclasinda Azarbaycan Respublikasi Konstitusiyasinin 60-ci
maddasinin | hissasi va 71-ci maddasi baximindan Azarbaycan Respublikasi Cinayat-
Prosessual Macallasinin 442, 443, 444, 445, 447 va 449-cu maddalarinin alagali sakilda
sarh edilmasina dair konstitusiya isina baxdi.

Is Uzre hakim C.Qaracayevin maruzasini, maragl subyektlar Sirvan Apellyasiya
Mahkamasi va Azarbaycan Respublikasi Milli Maclisi Aparatinin - mulahizalarini,
Azarbaycan Respublikasi  Ali  Mahkamasinin, Azarbaycan Respublikasi Vakillar
Kollegiyasinin, Hiquqi Ekspertiza va Qanunvericilik Tagabbuslari Markazinin mitaxassis
mulahizalarini, ekspert Baki Dovlat Universitetinin Hiquqg fakiltasinin Cinayat prosesi
kafedrasinin mudiri, professor, hiiqug elmlari doktoru F.Abbasovanin rayini va hlquq
elmlari doktoru R.Qaraqurbanlinin mulahizasini va is materiallarini arasdirtb muzakira
edarak, Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu
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MUBYYSN ETDI:

Sirvan  Apellyasiya Mahkamasi  Azarbaycan Respublikasinin  Konstitusiya
Mahkamasina (bundan sonra — Konstitusiya Mahkamasi) miraciat edarak Azarbaycan
Respublikasi Konstitusiyasinin (bundan sonra — Konstitusiya) 60-ci maddasinin | hissasi
va 71-ci maddasi baximindan Azarbaycan Respublikasi Cinayat-Prosessual Macallasinin
(bundan sonra — Cinayat-Prosessual Macallasi) 442, 443, 444, 445, 447 va 449-cu
maddalarinin alagali sakilda sarh edilmasini xahis etmisdir.

Miraciatden gorinir ki, Azarbaycan Respublikasi Daxili islar Nazirliyinin Astara
Rayon Polis Sébasinds (bundan sonra — Astara Rayon Polis Sobasi) i.Hiseynovun
Azarbaycan Respublikasi Cinayat Macallasinin (bundan sonra — Cinayat Macallasi)
234.4.3-ci maddasi ila tagsirloandiriimasina dair cinayat isinin istintaginin aparildigi
dovrda onun mudafiacisi sikayat arizasi ilo Astara Rayon Prokurorluguna mdracist
edarak i.HiUseynovun Astara Rayon Polis Soébasinin  amakdaslar  tarafindsn
ganunsuzluga maruz qgaldigini bildirmis va hamin amallara yol vermis saxslar barasinda
ganuni tadbirlarin gortlmasini xahis etmisdir.

Astara Rayon Prokurorlugunda 21 sentyabr 2023-ci il tarixinda cinayat isinin
baslanmasinin radd edilmasi barads garar gabul edilmisdir.

Astara Rayon Mahkamasinin 2 noyabr 2023-cu il tarixli garari ile Astara Rayon
Prokurorlugunun hamin gararindan mahkama nazarsti gaydasinda verilan sikayat tamin
edilmamis, prokurorlugun garari ganuni hesab edilmisdir.

Sirvan Apellyasiya Mahkamasinin 28 noyabr 2023-cu il tarixli garari ila apellyasiya
sikayati tamin edilarak, birinci instansiya mahkamasinin garari va cinayat isinin
baslanmasinin radd edilmasi barads garar lagv edilmis ve material yeniden tam va
hartarafli arasdirma aparilmasi Ucun ibtidai arasdirmaya prosessual rahbarliyi hayata
keciran Astara Rayon Prokuroruna gondarilmisdir.

Astara Rayon Prokurorlugunun 18 dekabr 2023-ct il tarixli garari ila toplanmis
material Uzra cinayat hadisasi muayyan edilmadiyindan cinayat isinin baslaniimasina
dair talab radd edilmisdir.

Astara Rayon Mahkamasinin 25 aprel 2024-ct il tarixli garari ila mudafiaginin
Astara Rayon Prokurorlugunun hamin gararindan verdiyi sikayati tamin edilmamisdir.
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Mudafiaci apellyasiya sikayati verarak Astara Rayon Mahkamasinin 25 aprel 2024-
cU il tarixli gararin lagv edilmasini voa mahkama nazarsti qaydasinda verdiyi sikayatin
tamin edilmasini xahis etmisdir.

Apellyasiya baxisi zamani muiayyan edilmisdir ki, Astara Rayon Prokurorlugunun
cinayat isinin baslanmasinin radd edilmasi barada 21 sentyabr 2023-cU il tarixli
gararindan mahkamaya sikayat verilon vaxt [.Hiseynovun tagsirlondiriimasina dair
cinayat isi Astara Rayon Polis Sobasinin istintag bolmasinin icraatinda olmus, materiala
mahkama nazarati gaydasinda mahkamalards baxildigl vaxt, yani 23 sentyabr 2023-cd il
tarixinda isa cinayat isi mahiyyati Uzra baxilmasi Uglin Lankaran Agir Cinayatlar
Mahkamasina gondarilmisdir.

Miraciatedanin qganaatine gora, Cinayat-Prosessual Macallasinin  442-454-ci
maddalari ile nazards tutulan mahkama nazarsti gaydasinda icraat cinayat islarinin
ibtidai istintagl dovrind ahata edir va yalniz bu dovrds cinayat prosesini hayata keciran
organin prosessual harakatlarindan va ya gararlarindan sikayatlara baxila bilar.

Muraciatda geyd edilir ki, mahkama nazaratinin predmetini taskil edan harakat va
ya gararlardan ibtidai arasdirma marhalasi ila yanasi mahkama icraati dovrinda da
sikayatlara baxilarag garar gabul edilmasinin ganuniliyi, hamc¢inin mahkama nazarati
gaydasinda gabul edilan gararin iss mahiyyati Gzra baxan mahkama Ulcln preyudisial
ahamiyyat kasb etmasi, bununla da mahkamani stbutlarin arasdirilmasindan mahrum
etmasi ila bagl fikir ayriligi movcuddur.

Sirvan Apellyasiya Mahkamasi mahkama organlarinin faaliyyatinin tamin olunmasi
baximindan geyd olunan masalalara aydinlig gatiriimasi, vahid mahkama tacribasinin
formalasdirilmasi, ganunvericiliyin eyni qaydada tatbig edilmasi va bununla da hiquqi
muUayyanlik prinsipinin tamin edilmasi magsadile Konstitusiya Mahkamasina muraciat
etmak gararina galmisdir.

Konstitusiya Mahkamasinin Plenumu, ilk névbada, mahkama nazarati gaydasinda
miraciat etmak hdquqgunun cinayat muihakima icraatinin har hansi marhalasi ila
mahdudlasdiriimasi masalasina aydinlig gatirilmasi Uclin asagidakilarin geyd edilmasini
vacib hesab edir.

Konstitusiyanin 60-ci maddasinin | va IV hissalarina asasan, har kasin hlquqg va
azadhglarinin inzibati gaydada ve mahkeamada midafiasine taminat verilir. Har kas
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dovlat organlarinin, vazifali saxslarin harakatlarindan ve harakatsizliyindan inzibati
gaydada ve mahkamaya sikayat eda bilar.

Konstitusiyanin 71-ci maddasinin | hissasinda Konstitusiyada tasbit edilmis insan va
vatandas huquglarini ve azadhlglarini goézlamak ve gorumaqg ganunvericilik, icra va
mahkama hakimiyyati organlarinin borcu kimi miayyan edilmisdir. Homin maddanin VII
hissasina uygun olaraqg, insan va vatandas huquglarinin va azadliglarinin pozulmasi ila
alagadar mubahisalari mahkamalar hall edir.

Cinayat-Prosessual Macallasinin 1.2-ci maddasina muvafiq olarag, Azarbaycan
Respublikasinin  cinayat-prosessual ganunvericiliyi  ona yonalmisdir ki, cinayat
toratmakda tagsiri olmayan heg kasi cinayat prosesini hayata keciran organlarin vazifali
saxslarinin va ya hakimlarin 6zbasina harakatlari ila ganunsuz sibha altina almag,
ittiham va ya mahkum etmak mimkin olmasin, he¢ kas ganunsuz va ya zarurat
olmadan prosessual macburiyyat tadbirlarina, insan va vatandas hliquqg va azadliglarinin
digar mahdudiyyatlarina maruz galmasin.

Hamin Macallanin 10-36-c1 maddalarinda gostarilmis cinayat mihakima icraatinin
asas prinsiplari va sartlari cinayat tagibinin hayata kecirilmasinin asasini taskil edan
gaydalari muayyan etmakls, insan va vatandas hiquqg ve azadliglarinin ganunsuz
mahdudlasdiriimasi hallarindan onun mudafiasi, har bir cinayat tagibinin ganuniliyini va
asasliligini muayyan edir. Cinayat prosesini hayata keciran organlar cinayat prosesinda
istirak edan butln saxslarin Konstitusiya ila tasbit edilmis insan va vatandas hliqug va
azadliglarina riayat olunmasini tamin etmalidirlar (Cinayat-Prosessual Macallasinin 9.1
va 12.1-ci maddalari).

Gostarilanlara asasan, ganunverici mahkama nazarati gaydasinda cinayat prosesini
hayata keciran organin prosessual harakatlarindan va vya qararlarindan cinayat
prosesinin istirakcilari, habela hamin Macallada nazarda tutulmus hallarda va gaydada
cinayat prosesinds istirak edan digar sexslar tarafindan sikayat vermak hiququnu
muUayyan etmisdir (Cinayat-Prosessual Macallasinin 122.1-ci maddasi).

Cinayat-Prosessual Macallasinin 122.2.3-ci maddasina uygun olarag, hamin
Macallanin 449.3-ci maddasinda nazarda tutulmus tahgigatcinin, mustantigin va ya
ibtidai arasdirmaya prosessual rahbarliyi hayata keciran prokurorun harakatlarindan
va ya gararlarindan mahkama nazarati funksiyasini hayata keciran mahkamayas sikayat
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verilir.

Homin Macallonin 442-ci maddasine asasan, mahkama nazarati istintaq
harakatlarinin macburi aparildigl, prosessual macburiyyat tadbirinin tatbiq edildiyi,
amaliyyat-axtaris tadbirinin hayata kecirildiyi ve ya ibtidai arasdirmanin aparildigi yer
Uzra salahiyyati daxilinds mdvafig birinci instansiya mahkamasi tarafindan hayata
kecirilir.

Konstitusiya Mahkamasinin Plenumu bir sira gararlarinda mahkama nazaratinin
hayata kecirilmasi ile bagli cinayat-prosessual ganunvericiliyin muvafig normalarini
atrafli tahlil edarak bu institutun mahiyyati, tayinati va vazifalari barada hlquqi
movgelar formalasdirmisdir.

Mahkama nazaratinin hayata kecirilmasina dair icraat (442-454-ci maddalar)
hiquq va azadliglarin pozulmasina dair malumatlar oldugu halda cinayat tagibini hayata
keciran (amaliyyat-axtaris, tahqigat, istintaq, prokurorlug) organlarin vazifali saxslarinin
harakat va gararlarinin ganuniliyi Gzarinde mahkama nazaratini isa salir. Mahkama
nazarati icraatinda mahkama asasan iki vazife icra edir: cinayat taqibi Uzra muvakkil
edilmis organlar va vazifali saxslar tarafindan edilan ayri-ayri harakatlarin va gabul
olunan gararlarin ganuniliyinin tamin olunmasi; cinayat prosesi istirakcilarinin hiiqug ve
azadlglarinin ~ gorunmasi  (Konstitusiya Mahkamasi  Plenumunun  “Azarbaycan
Respublikasi Cinayat-Prosessual Macallasinin 449.2.3-ci maddasinin sarh edilmasina
dair” 2009-cu il 5 avqust tarixli Qarari).

Konstitusiya Mahkamasi Plenumunun “Azarbaycan Respublikasi Cinayat-Prosessual
Macallasinin 137 va 445.2-ci maddalarinin sarh edilmasina dair” 2015-ci il 12 fevral
tarixli Qararinda geyd olunmusdur ki, mahkama nazarati insan va vatandas hliquqg va
azadliglarina ganunsuz mudaxilalarin garsisini almaga, pozulmus htquglarin barpasina
xidmat edan mahkama faaliyyatinin muistaqgil novuddr. Bels ki, insan va vatandas
hdqguglarinin - ve azadliglarinin - mahdudlasdirilmasinin  ganuniliyinin - mahkamalar
tarafindan hall edilmasi mahz Konstitusiyanin 71-ci maddasinin VII hissasindan irali
galir. Gostarilanlara asasan, mahkama nazarati amaliyyat-axtaris faaliyyati subyektlari
torafindan insan hiqug va azadliglarinin mahdudlasdiriimasinin ganuniliyi, asaslilig,
muUtanasibliyi, magsadamdivafigliyi ve taxirasalinmazliginin yoxlaniimasi funksiyasini
dasiyir.
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Cinayat-prosessual ganunvericiliyinde mahkama nazarati gaydasinda cinayat
prosesini hayata keciran organin prosessual harakatlarinin va ya qararlarinin
ganuniliyinin yoxlanilmasinin cinayat prosesinin har hansi marhalasi il mahdudlas-
diran norma movcud deyildir.

Mahkama nazarati, bir gayda olarag, mahkamayadak icraat marhalasinda isa
dussa da, cinayat prosesi istirakcilarinin mibahisalandiriimasi mimkin olan prosessual
harakatlarindan va ya gararlarindan mahkama nazarati gaydasinda sikayat verilmasi
mahkamayadak icraatla mahdudlasdiriimamisdir. Bele mahdudlasdirma pozulmus
hidquglarin barpasina istigamatlanmis bu icraat ndévinin maqgsadi va tayinatl ila
uygunlasmayaraq, mahkama nazaratinin ssmaraliliyini sibha altina alard.

Nozara alinmalidir ki, tarafloarin hidqug ve manafelarine toxunan, mubahi-
salandirilmasi mUmkun olan gararlar proses istirakgilarina vaxtinda tagdim olunmaya va
ya saxsin hlqugunu pozan harakatlara cinayat muhakima icraatinin son marhalalarinda
yol verila bilar. Naticeda hamin saxslerin sonradan, mahkama icraati zamani tanis
olduglari garari va ya yol verilmis harakati mibahisalandirmak imkani olur.

Hamcinin tagsirlandirilan saxsin ibtidai arasdirma zamani psixoloji durumu nazara
alinaraqg, sonradan cinayat prosesini hayata keciran organin prosessual harakatlarindan
va ya gararlarindan mahkamaya sikayat vermasi do mimkuinddr,

Gostarilanlari nazara alaraq, Konstitusiya Mahkamasinin Plenumu hesab edir ki,
mahkama nazaratinin hayata kecirilmasinin cinayat prosesinin bu va ya digar marhalasi
ilo mahdudlasdiriimasi  cinayat prosesini hayata keciran organin prosessual
harakatlarinin va ya gararlarinin ganuniliyinin yoxlanilmasinin tamin edilmasi va cinayat
prosesi istirakcilarinin htiqug va azadliglarinin midafiasi baximindan yolverilmazdir.

oks yanasma, yani mahkamaya muraciat etmak hlqugqunun asassiz mah-
dudlasdirilmasi va ya nazards tutulmamasi son naticada Konstitusiyada mudafiasina
taminat verilen hidquglarin  bayanedici xarakter dasidigina dalalat etmis olur
(Konstitusiya Mahkamasi Plenumunun “Azarbaycan Respublikasi Cinayat Macallasinin
71.1-ci maddasinin sarh edilmasi hagginda” 2010-cu il 13 dekabr tarixli Qarari).

Oxsar movge “Mashkama hokmiu hagginda” Azarbaycan Respublikasi Al
Mahkamasi Plenumunun 2021-ci il 24 dekabr tarixli gararinda ifads olunmusdur. Homin
Qararin 25-ci bandinda gostarilmisdir ki, tagsirlandirilon saxs mahkamayadak icraat
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dovrinda verdiyi ifadalarini mahkeamsa iclasinda dayisdirdikde mahkama bunun
sabablarini arasdirmali, o cumladen midafia tarafi ifadalarin dayisdirilmasini
mahkamayadak icraatda ifadalarin fiziki va ya psixi zorakihgin tasiri altinda alinmasi ila
alagalandirdikdsa onu nazara almalidir ki, Cinayst-Prosessual Macallasinin 449.1,
449.1.1,449.1.4, 449.2.1, 449.3.3 va 449.3.4-cii maddalarinin Umumi mazmununa gors,
tagsirlandirilon (stbhali) saxs ve onun mudafiagisi cinayat prosesini hayata keciran
organin, o cUimladan tahgigatcinin (onun salahiyyatlarini hayata keciran saxsin) va
mustantigin prosessual harakatlarindan va ya gararlarindan, elaca da isganca verilmasi
va ya digar amansiz raftar edilmasi daxil olmagla tutulmus va habs edilmis saxsin
hdquglarinin  pozulmasi barada sikayatle mahkama nazaratini hayata keciran
mahkamaya muraciat eda bilar. Odur ki, cinayat prosesi taraflarinin mahkamayadak
icraatda tagsirlandirilon (stbhali) saxsin ifadasinin fiziki ve ya psixi zorakiligin tasiri ila
alinmasina dair mahkamada irali surdtklari dalillarina giymat verilarkan bu masalanin
tagsirlandirilon saxs, onun mudafiagisi, digar saxslar tarafinden mahkamayadak icraati
aparan orqgan garsisinda qgaldirilib-galdirilmamasi, galdirildigl halda salahiyystli organ
tarafindan yoxlanilib-yoxlanilmamasi, bels iddialar Gzra arasdirma aparilaraq fiziki va
psixi zorakiligin tatbig edilmasini inkar edan, masalan, barastverici asaslarla cinayat
isinin baslaniimasinin radd edilmasina dair garar gabul edilmisdirss, tagsirlandirilan
saxsin va yaxud onun mudafiagisinin hamin garardan mahkema nazarati gaydasinda
sikayat verib-vermamasi, mahkama nazaratini hayata keciran mahkeama tarafindan
baxilan masala tGzra hansi gararin gabul edildiyi nazara alinmalidir.

Mahkama nazarati gaydasinda gabul edilan gararin iss mahiyyati Uzra baxan
mahkamanin faaliyyatine tasir etmasi (mudaxilo etmasi) ilo bagh Konstitusiya
Mahkamasinin Plenumu geyd edir ki, har iki icraat predmet, maqgsad va vazifalarine
gora farglanarak mustaqil icraat novlari kimi ¢ixis edirlar.

Bela ki, cinayat isine mahiyyati Uzra baxan mahkamanin asas funksiyasi adalst
muUhakimasinin hayata kecirilmasi ¢carcivasinda tagsirlandirilan saxsa qarsi irali strilmus
ittiham Gzra onun tagsirli va ya tagsirsiz olmasinin miayyan edilmasindan ibaratdir.

Mahkama nazarati funksiyasinin hayata kegirilmasina dair materiallara baxan
mahkama isa xUsusi icraat gaydasinda mahkamaya mduraciat etmis soxsin gatirdiyi
dalillor asasinda muvafiq arasdirma naticasinda tahgigatc, mistantiq ve ya ibtidai
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arasdirmaya prosessual rahbarliyi hayata keciran prokurorun prosessual harakatlarinin
va ya gararlarinin ganuniliyini yoxlayir.

Bela ki, Cinayat-Prosessual Macallasinin 212.4.2-ci maddasina asasan, mahkama
nazarati funksiyalarini hayata keciran mahkama tahgigatcl, mistantiq va ya prokurorun
cinayat isinin baslanmasinin radd edilmasi haqginda gararini lagv edir va ibtidai
arasdirmaya prosessual rahbarliyi hayata keciran prokurorun diggatini Cinayat-
Prosessual Macallasinin 207, 209 va 210-cu maddalarinin talablarinin pozulmasina calb
etmakla bu talablarin yerina yetirilmasinin tamin edilmasi barada garar gabul edir,
yaxud cinayat isinin baslanmasinin radd edilmasi haqgqinda c¢ixarilmis qarari
dayisdirilmadan saxlayir.

Cinayat muhakima icraatinda iss mahkamanin bela bir salahiyyati nazards
tutulmamisdir. Mahkama baxisi naticasinds mahkamanin yalniz Cinayat-Prosessual
Macallasinin talablarinin kobud suratda pozulmasina yol vermis saxslar barasinda xususi
gararin ¢ixarilmasi nazarda tutulmusdur (Macallanin 28, 65.5 va 318-ci maddalari).

Gostarilanlarla yanasi, mahkama baxisi zamani ibtidai arasdirma marhalasinda
har hansi ganunsuz prosessual harakatlar va ya gararlar barasinds malumat verildikds,
mahkamanin cinayat isinin baslanmasi hagginda garar gabul etmasi istisna edilsa da,
bu barada irali strdlan stbutlar, ham da icraat zamani alda edilmis digar stbutlar
cinayat-prosessual ganunvericiliyin  talablarine uygun olaraq arasdirilmali  ve
giymatlandirilmalidir. Mahkama cinayatin tdradilmasi hagginda malumatda cinayat
alamatlarini mUayyan etdiyi halda isa butin malumatlari darhal baxilmasi G¢tn ibtidai
arasdirmaya prosessual rahbarliyi hayata keciran prokurora géondarmalidir (Cinayat-
Prosessual Macallasinin 207.6-c1 maddasi).

Hamcinin nazara alinmalidir ki, cinayat isine mahiyyati Uzra baxilarkan Cinayat-
Prosessual Macallasinin 449.3.1-449.3.7-ci maddalarinda sadalanan prosessual
harakatlarin icrasi va ya gararlarin gabulu zamani hiqug pozuntularina yol verilmasi
barada taqdim edilan dalillarin yoxlaniimasi naticasindan asili olaraqg, xUsusi gararin
gabulu, yaxud bUtin malumatlarin darhal baxilmasi Gc¢ln ibtidai arasdirmaya
prosessual rahbarliyi hayata keciran prokurora gondarilmasi xeyli vaxt ¢caka bilar.

Halbuki, mahkama taminati hiiququ bir tarafdan har kasin pozulmus htquglarinin
ve azadliglarinin barpasi magsadile mahkamaya muraciat etmak hiququnu, digar
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tarafdan isa mahkamalarin hamin miracisatlars aglabatan middatds baxmaq va onlara
dair adalatli garar gabul edarak, onlarin vaxtinda icra edilmasi vazifasini miayyan edir
(Konstitusiya Mahkamasi Plenumunun V.Ozerovun sikayati Gzre 2011-ci il 15 aprel,
C.Ismayilzadanin sikayati tzrs 2014-ct il 6 iyun va “Azarbaycan Respublikasi Mlki
Prosessual Macallasinin 231.4-ci maddasinin sarh edilmasina dair” 2014-cU il 4 iyul
tarixli Qararlari).

Odur ki, cinayat tagibi UGzrs muvakkil edilmis organlarin ayri-ayri prosessual
harakatlarinin va ya qgararlarlarinin ganuniliyinin, pozulmus hlquglarin tez vaxtda
barpasinin tamin edilmasi magsadile mahkama nazarati qaydasinda icraatin prosessual
muddatlarinin gisa olmasini nazara alarag bels sikayatlara xUsusi icraat gaydasinda
baxiimasi labld hesab edilmalidir.

Habela cinayat prosesini hayata keciran organin prosessual gararinin ganuniliyi
va asaslihigl tzarinds mahkama nazarati naticasinda mahkamanin gabul etdiyi gararila
cinayat tagibi Uzra muhim ahamiyyat kasb edan faktlar miayyan edildikde mivafiq
cinayat tagibi Uzra mahkamanin hdkm va ya gararinin yeni acilmis hallar Uzra
arasdirma naticasinda lagv olunmasi da mimkdnddr.

Bela ki, cinayat isi, mahkemayadak sadalasdirilmis icraatin materiallari va ya
xUsusi ittiham gaydasinda sikayat Uzra icraat zamani tahgigatginin, mustantigin,
prokurorun va ya hakimin mahkamanin ganuni qivvays minmis hokm va ya garari ila
muayyan edilmis sui-istifadalarinin dizgin olmayan (sshv) hdékm va ya gararin
cixarilmasina sabab olmasi mahkamanin hokm va ya gararlarina yeni acilmis hallar
Uzra baxilmasi U¢ln asasdir (Cinayat-Prosessual Macallasinin 461.0.2-ci maddasi).

Prosessual gararlarin preyudisial shamiyyati ile bagl iss geyd edilmalidir ki,
Cinayat-Prosessual Macallasinin 65.1-ci maddasina gors, cinayat prosesini hayata
keciran organin garari, saxsin cinayat tagibini istisna edan gararlardan basga, hokmin
va ya mahkamanin digar yekun gararinin ¢ixarilmasi ila alagadar macburi qlvvaya malik
deyildir. Homin Macallanin 141.1.3-ci maddasina asasan, mahkama Ugun preyudisial
gaydada macburi qivvays malik gararla miayyan edilmis hallar cinayat tagibi Uzra
icraatin materiallarindan istifads edilmadan stbut edilmis hesab olunur.

Preyudisiya, daha avval baxilan is Uzra sUbutetma predmetina aid olan va ganuni
guvvaya minmis mahkama hokmi ils muayyanlasdirilon hallarin bir daha slUbuta
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yetirilmasi zaruratinden azad olunmani nazardsa tutur. Qanuni qlvvaya minmis
mahkama hokmunin preyudisialligl, hamin hdkmin c¢ixarildigr sexslerin dairasi ila
mahdudlasir (Konstitusiya Mahkamasi Plenumunun “Azarbaycan Respublikasi Cinayat-
Prosessual Macallasinin 142-ci maddasinin sarh edilmasina dair” 2020-ci il 8 yanvar
tarixli Qarari).

Yuxarida geyd edildiyi kimi, cinayat mihakima icraati va mahkama nazarati icraati
mustaqil icraat novlari kimi ¢ixis edarak, taraflarin va sibut etma predmetlarinin fargli
olmasi ile saciyyalanir.

Gostarilanlara asasan, cinayat prosesini hayata keciran organin prosessual
harakatlarinin va ya qgararlarinin ganuniliyi Gzarinds mahkama nazarati naticasinda
gabul olunan garar digar cinayat isi va ya cinayat tagibi il bagl material Gzro adalat
muhakimasinin hayata kecirilmasi il alagadar macburi qlvvaysa malik deyildir. Hamin
garar yalniz eyni hallar Gzra takraran mahkama nazaratinin hayata kecirilmasini istisna
edir. Bununla bagli Konstitusiya Mahkamasinin Plenumu 6z hiqugi movgeyini
“Azarbaycan Respublikasi Cinayat-Prosessual Macallasinin 453.10-cu maddasinin sarh
edilmasina dair” 2022-ci il 31 avqust tarixli Qararinda da ifada etmisdir.

Konstitusiya Mahkamasi Plenumunun “Azarbaycan Respublikasi Cinayat-Prosessual
Macallasinin 90.9 va 91.7-ci maddalarinin sarh edilmasina dair” 2019-cu il 14 oktyabr
tarixli Qararinda qeyd edilmisdir ki, ganunverici, adalat muhakimasinin hayata
kecirilmasi asaslarini va gaydasini miayyan edarkan isin ganuni, asash va adalatli halli
namina cinayat prosesinin bitin marhalalerinds talab olunan qaydalara riayat
olunmasini tamin edan mexanizm nazarda tutmusdur. Burada maqgsad cinayat
hadisasina dair bdtin hallarin muayyan edilmasindan, onlarin dizglin hdquqi
giymatlandirilmasindan, camiyyata va ayri-ayri sexslara daymis zararin va $axsin
tagsirinin muayyan edilmasindan ibaratdir. Buna isa aidlik, mimkinlik va etibarlilig
sartlarina cavab veran stbutlarin yoxlanilmasi va dayarlandirilmasi asasinda nail olunur.
Yalniz bels halda mahkamsa, tagsirlondirilon saxsin toradilmasinda ittiham olundugu
amalin  hagigaten bas verib-vermamasini, amsalin cinayat olub-olmamasini,
tagsirlandirilan saxs tarafindan toradilib-toradilmamasini va cinayat ganununun hansi
normasi ila nazarda tutulmasini miayyan eda bilar.

Konstitusiyasinin 129-cu maddasina uygun olarag, mahkamanin gabul etdiyi garar
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ganuna va subutlara asaslanmalidir.

Cinayat-Prosessual Macallasinin  145.1-ci maddasina asasan, har bir stbut
mansubiyyati, mimkUnllyt, motabarliyi Gzra giymatlandiriimalidir.

HUqug adabiyyatinda stbutun mansubiyyati onunla cinayat muihakima icraatinda
arasdirma predmeti olmus fakt arasindaki mantigi alagenin mdvcud olmasini
sortlondirir. Stbutun mimkinlUyd onun bir sira digar xUsusiyyatlarina (hagiqiliyins,
yaranma manbayina, alda edilma hallarina) dair siibhalarin olmamasini nazarda tutur.
Mansubiyyat meyari sUbutun mazmununa yonalirss, sibutun mimkunltyl meyari daha
cox prosessual formaya yonalmis talab kimi cixis edir. istar alds edilmasi, istor
rasmilasdirilmasi va ya taqdim edilmasi zamani ciddi pozuntulara yol verilmis stibut artiq
mUmkdanlik talabina cavab veran hesab oluna bilmaz. Sibutun mdtabarliyi isa daha ¢ox
onun hagigata uygunlugu kimiizah olunur.

Cinayat-Prosessual Macallasinin 145.2-ci maddasina asasan, tahgigatcl, mustantiq,
prokuror, hakim ganunu va vicdanini rahbar tutaraqg stibutlarin macmusunun hartarafli,
tam va obyektiv baxilmasina asaslanmaqgla 06z daxili inamina gora sUbutlar
giymatlandirirlar.

Odur ki, cinayat mUhakima icraati Uzra mahkama sUbutlarin mansubiyyati, mim-
kinlUyl ve motabarliyinin giymatlandiriimasinda daxili inamina géra garar gabul edir.

Hamg¢inin mahkama nazarati gaydasinda isa baxan mahkamsa tarafindan cinayat
muahakima icraati gaydasinda muvafig ise baxan mahkamanin bu barads
malumatlandiriimasi magsadamuvafigdir.

Cinayat mUhakima icraati gaydasinda ise mahiyyati Gzra baxan mahkama da daxili
inaminin  formalasmasinda cinayat tagibi organlarinin har hansi harakat va vya
goararlarindan mahkama nazarati gaydasinda verilmis sikayat ssbabindan sibha
yaranarsa, aglabatan muddat ¢arcivasinde mahkama baxisini taxira salmaqgda haghdir.

Qeyd olunanlara asasan Konstitusiya Mahkamasinin Plenumu asagidaki naticalara
galir:

- Konstitusiyanin 60-ci maddasinin | hissasi va 71-ci maddasi baximindan mahkama
nazarati cinayat muhakima icraati Uzra mahkamayadak icraat marhalasi ile mahdud-
lasmayaraq, cinayat islarina mahiyyati Uzra baxilmasi Cinayat-Prosessual Macallasinin
442-454-ci maddalari Uzra cinayat prosesini hayata keciran organin prosessual
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harakatlarindan va ya gararlarindan mahkamaya sikayat verilmasini istisna etmir;

- mahkama nazarati gaydasinda icraat va cinayat muihakima icraati fargli ve
mustaqil icraat novleri oldugundan cinayat prosesini hayata keciran organin prosessual
harakatlarindan va ya gararlarindan mahkama nazarati gaydasinda sikayatin verilmasi
muUvafiq cinayat mihakima icraatina mudaxila kimi giymatlandirila bilmaz.

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI hissasini, “Konsti-
tusiya Mahkamasi hagqinda” Azarbaycan Respublikasi Qanununun 60, 62, 63, 65-67 va
69-cu maddalarini rahbar tutaraqg, Azarbaycan Respublikasi Konstitusiya Mahkamasinin
Plenumu

QoRARA ALDI:

1. Azarbaycan Respublikasi Konstitusiyasinin 60-ci maddasinin | hissasi va 71-ci
maddasi baximindan mahkama nazarati cinayat muihakima icraati Gzrea mahkamayadak
icraat marhalasi ile mahdudlasmayaraqg, cinayat islarine mahiyyati Uzra baxilmasi
Azarbaycan Respublikasi Cinayat-Prosessual Macallasinin 442-454-ci maddalari Uzra
cinayat prosesini hayata keciran organin prosessual harakatlarindan va ya gararlarindan
mahkamaya sikayat verilmasini istisna etmir.

2. Mahkama nazarsti gaydasinda icraat va cinayat muihakima icraati fargli va
mustaqil icraat novlari oldugundan cinayat prosesini hayata keciran organin prosessual
harakatlarindan va ya gararlarindan mahkama nazarati gaydasinda sikayatin verilmasi
muvafig cinayat muhakima icraatina muidaxila kimi giymatlandirila bilmaz.

3. Qarar darc edildiyi gtindan qlvvaya minir.

4. Qarar rasmi dovlet goazetlorinda ve “Azarbaycan Respublikasi Konstitusiya
Mahkamasinin Malumati”nda darc edilsin, habela Azarbaycan Respublikasi Konstitusiya
Mahkamasinin rasmi internet saytinda yerlasdirilsin.

5. Qarar gatidir, hec¢ bir organ va ya saxs tarafindan lagv edils, dayisdirila va ya
rasmi tafsir edila bilmaz.

Sadr Farhad Abdullayev
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

OF THE PLENUM OF CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On related interpretation of Articles 442, 443, 444, 445, 447 and 449 of the Criminal
Procedure Code of the Republic of Azerbaijan in terms of Part | of Article 60 and Article
71 of the Constitution of the Republic of Azerbaijan

25 June 2024 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan, composed of
Farhad Abdullayev (Chairman), Sona Salmanova, Humay Afandiyeva, Rovshan Ismayilov,
Jeyhun Garajayev (Reporter-Judge), Rafael Qvaladze, Isa Najafov, and Kamran Shafiyev,

attended by the Court Clerk Faraid Aliyev,

in accordance with Part VI of Article 130 of the Constitution of the Republic of
Azerbaijan, examined the constitutional case in the procedure of special constitutional
proceedings on the basis of the request of the Shirvan Court of Appeal concerning the
related interpretation of Articles 442, 443, 444, 445, 447, and 449 of the Criminal
Procedure Code of the Republic of Azerbaijan in terms of Part | of Article 60 and Article
71 of the Constitution of the Republic of Azerbaijan.

having heard the report of Judge Jeyhun Garajayev, studied and discussed written
reports of representatives of interested parties — the Shirvan Court of Appeal and the
Staff of the Milli Majlis (Parliament) of the Republic of Azerbaijan, the conclusions of
specialists —the Supreme Court of the Republic of Azerbaijan, the Bar Association of the
Republic of Azerbaijan, the Center for Legal Examination and Legislative Initiatives,
opinion of experts — Professor F.Abbasova, Doctor of Law, Head of the Criminal
Procedure Department of the Law Faculty of Baku State University and R.Garagurbanli,
Doctor of Law, the Plenum of the Constitutional Court of the Republic of Azerbaijan
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DETERMINED AS FOLLOWS:

The Shirvan Court of Appeal has applied to the Constitutional Court of the Republic
of Azerbaijan (hereinafter referred to as the Constitutional Court”) with request and
asked for related interpretation of Articles 442, 443, 444, 445, 447, and 449 of the
Criminal Procedure Code of the Republic of Azerbaijan (hereinafter referred to as the
Criminal Procedure Code) in terms of Part | of Article 60 and Article 71 of the
Constitution of the Republic of Azerbaijan (hereinafter referred to as the Constitution).

It appears from the request that during the investigation of the criminal case
regarding the accusation of |. Huseynov under Article 234.4.3 of the Criminal Code of
the Republic of Azerbaijan (hereinafter referred to as the — Criminal Code), his defense
counsel submitted a complaint to the Astara District Prosecutor's Office, stating that |.
Huseynov was subjected to illegalities by the employees of the Astara District Police
Department (hereinafter referred to as the — Astara District Police Department) and
requested that legal measures be taken against those who committed the said acts.

On September 21, 2023, a decision was made at the Astara District Prosecutor's
Office to refuse to initiate a criminal case.

By the decision of the Astara District Court dated November 2, 2023, the complaint
filed in the procedure of judicial review against the said decision of the Astara District
Prosecutor's Office was not upheld, and the decision of the prosecutor's office was
considered legal.

By the decision of the Shirvan Court of Appeal dated November 28, 2023, the
appeal was granted, the decision of the first instance court and the decision to refuse to
initiate a criminal case were annulled, and the material was sent back to the Astara
District Prosecutor, who conducts the procedural management of the preliminary
investigation, for a full and comprehensive investigation.

By the decision of the Astara District Prosecutor's Office dated December 18, 2023,
the request to initiate a criminal case was rejected as no criminal event was identified in
the collected materials.

By the decision of the Astara District Court dated April 25, 2024, the defense
counsel’s appeal against the decision of the Astara District Prosecutor's Office was not
upheld.

The defense counsel filed an appeal and requested the annulment of the decision
of the Astara District Court dated April 25, 2024, and the granting of the complaint filed
in the procedure of judicial review.

During the appeal hearing, it was determined that at the time the request was filed
with the court against the decision of the Astara District Prosecutor's Office dated
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September 21, 2023, regarding the refusal to initiate a criminal case, the criminal case
concerning the accusation of I.Huseynov was in the proceedings of the investigation
department of the Astara District Police Department, and at the time the material was
examined in the courts in the procedure of judicial review, i.e., on September 23, 2023,
the criminal case was sent to the Lankaran Court of Grave Crimes for examination on
the merits.

According to the petitioner’s opinion, the proceedings in the procedure of judicial
review provided for by Articles 442-454 of the Criminal Procedure Code cover the
period of the preliminary investigation of criminal cases, and complaints against
procedural actions or decisions of the body conducting the criminal proceedings can
only be examined during this period.

It is noted in the request that there is a disagreement regarding the legality of
considering complaints and making decisions during the period of court proceedings
alongside the preliminary investigation stage concerning actions or decisions that
constitute the subject of judicial review, as well as the fact that a decision made in the
procedure of judicial review has prejudicial significance for the court hearing the case
on its merits, thereby depriving the court of the examination of evidence.

The Shirvan Court of Appeal has decided to apply to the Constitutional Court for
the purpose of clarifying the mentioned issues from the perspective of ensuring the
activities of judicial bodies, forming a uniform judicial practice, ensuring the application
of legislation in the same manner, and thereby ensuring the principle of legal certainty.

The Plenum of the Constitutional Court considers it important to note the
following to clarify the issue of restricting the right to apply in the procedure of judicial
review to any stage of criminal proceedings.

According to Parts | and IV of Article 60 of the Constitution, everyone is guaranteed
protection of his/her rights and liberties through the administrative remedies and in
court. Everyone may appeal against the actions and inaction of state bodies, political
parties, legal entities, municipalities and their officials in administrative manner or in
courts.

In Part | of Article 71 of the Constitution, to observe and to protect the rights and
freedoms of man and citizen set forth in the Constitution is determined as the duty of
the legislature, executive and judiciary. According to Part VIl of the said Article, courts
resolve disputes concerning the violation of rights and freedoms of man and citizen.

In accordance with Article 1.2 of the Criminal Procedure Code, the criminal-
procedural legislation of the Republic of Azerbaijan is aimed at ensuring that no person
innocent of committing a crime is subjected to illegal suspicion, accusation, or
conviction through the arbitrary actions of officials of the bodies conducting criminal
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proceedings or judges, and that no one is subjected to measures of procedural
compulsion or other restrictions of human and civil rights and freedoms illegally or
without necessity.

The basic principles and conditions of criminal justice proceedings set forth in
Articles 10-36 of the said Code, by defining the rules that form the basis for the
implementation of criminal prosecution, establish the protection of human and civil
rights and freedoms from cases of illegal restriction, and determine the legality and
validity of each criminal prosecution. The bodies conducting criminal proceedings must
ensure compliance with the human and civil rights and freedoms fixed in the
Constitution for all persons participating in the criminal process (Articles 9.1 and 12.1 of
the Criminal Procedure Code).

Based on the above, the legislator has established the right of the participants of
the criminal process, as well as other persons participating in the criminal process in the
cases and procedure provided for in the said Code, to file a complaint against the
procedural actions or decisions of the body conducting the criminal process in
the procedure of judicial review (Article 122.1 of the Criminal Procedure Code).

In accordance with Article 122.2.3 of the Criminal Procedure Code, a complaint
shall be filed with the court exercising the function of judicial review against the actions
or decisions of the inquirer, investigator, or the prosecutor in charge of preliminary
investigation as provided for in Article 449.3 of the said Code.

According to Article 442 of the same Code, judicial review is exercised within the
scope of its competence by the relevant court of first instance at the place where
compulsory investigative actions are conducted, measures of procedural compulsion
are applied, operational-search measures are carried out, or where the preliminary
investigation is conducted.

The Plenum of the Constitutional Court, in a number of its decisions, has
formulated legal positions on the essence, purpose, and objectives of this institution by
thoroughly analyzing the relevant norms of the criminal-procedural legislation related
to the exercise of judicial review.

The proceedings on the exercise of judicial review (Articles 442-454) trigger judicial
review over the legality of the actions and decisions of officials of the bodies conducting
criminal prosecution (special investigation means, interrogation, investigation) in cases
where there is information regarding the violation of rights and freedoms. In judicial
review proceedings, the court mainly performs two tasks: ensuring the legality of
individual actions taken and decisions adopted by the bodies and officials authorized for
criminal prosecution; and protecting the rights and freedoms of the participants of the
criminal process (Decision of the Plenum of the Constitutional Court "On interpretation
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of Article 449.2.3 of the Criminal Procedure Code of the Republic of Azerbaijan" dated
August 5, 2009).

In the Decision of the Plenum of the Constitutional Court dated February 12, 2015,
"On interpretation of Articles 137 and 445.2 of the Criminal Procedure Code of the
Republic of Azerbaijan," it was noted that judicial review is an independent type of
judicial activity serving to prevent illegal interference with human and civil rights and
freedoms and to restore violated rights. Thus, the resolution of the legality of the
restriction of human and civil rights and freedoms by the courts stems precisely from
Part VII of Article 71 of the Constitution. Based on the above, judicial review carries the
function of verifying the legality, validity, proportionality, expediency, and urgency of
the restriction of human rights and freedoms by the subjects of operational-search
activities.

There is no norm in the criminal-procedural legislation that restricts the
verification of the legality of procedural actions or decisions of the body conducting the
criminal process in the procedure of judicial review to any stage of the criminal process.

Although judicial review, as a rule, is initiated at the stage of pre-trial proceedings,
the filing of a complaint under the procedure of judicial review against the procedural
actions or decisions of participants in criminal proceedings that can be contested is not
limited to pre-trial proceedings. Such a restriction would be inconsistent with the
purpose and designation of this type of proceeding, which is aimed at restoring violated
rights, and would call into question the effectiveness of judicial review.

It should be taken into account that decisions that affect the rights and interests of
the parties and that can be contested may not be presented to the participants of the
process in a timely manner, or actions violating a person's rights may occur in the final
stages of criminal justice proceedings. As a result, those persons subsequently have the
opportunity to challenge the decision or the action taken, with which they became
acquainted during the court proceedings.

Taking the above into account, the Plenum of the Constitutional Court considers
that restricting the exercise of judicial review to one or another stage of the criminal
process is inadmissible in terms of ensuring the verification of the legality of the
procedural actions or decisions of the body conducting the criminal process and
protecting the rights and freedoms of the participants of the criminal process.

The opposite approach, i.e., the unjustified restriction or non-provision of the right
to apply to court, ultimately indicates that the rights guaranteed for protection in the
Constitution are of a declarative nature (Decision of the Plenum of the Constitutional
Court "On interpretation of Article 71.1 of the Criminal Code of the Republic of
Azerbaijan" dated December 13, 2010).
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A similar position was expressed in the decision of the Plenum of the Supreme
Court of the Republic of Azerbaijan "On court verdict" dated December 24,
2021. Item 25 of the said Decision states that if the accused person changes the
testimony given during the pre-trial proceedings in the court session, the court must
investigate the reasons for this; in particular, if the defense links the change of
testimony to the fact that the statements were obtained under the influence of physical
or mental violence during pre-trial proceedings, the court should take into account that,
according to the general content of Articles 449.1, 449.1.1, 449.1.4, 449.2.1, 449.3.3,
and 449.3.4 of the Criminal Procedure Code, the accused (suspect) and their defense
counsel may apply to the court exercising judicial review with a complaint regarding the
procedural actions or decisions of the body conducting the criminal process, including
the inquirer (the person exercising their powers) and the investigator, as well as
regarding the violation of the rights of a detained or arrested person, including torture
or other cruel treatment. Therefore, when evaluating the arguments put forward in
court by the parties to the criminal process regarding the obtaining of the testimony of
the accused (suspect) under the influence of physical or mental violence during pre-
trial proceedings, it should be considered whether this issue was raised by the accused,
their defense counsel, or other persons before the body conducting the pre-
trial proceedings; if raised, whether it was verified by the competent authorities; if an
investigation was conducted on such claims and a decision was made to refuse to
initiate a criminal case on exonerating grounds denying the application of physical and
mental violence, whether the accused or their defense counsel filed a complaint against
that decision in the procedure of judicial review, and what decision was adopted by the
court exercising judicial review on the matter reviewed.

As for the impact (interference) of a decision adopted in the procedure of judicial
review on the activities of the court examining the case on its merits, the Plenum of the
Constitutional Court notes that both proceedings differ in terms of their subject matter,
purposes, and objectives, and act as independent types of proceedings.

Thus, the primary function of the court examining the criminal case on its merits
consists of determining the guilt or innocence of the accused regarding the charge
brought against him/her within the framework of the administration of justice.

The court reviewing materials related to the exercise of the judicial
review function, however, verifies the legality of the procedural actions or decisions of
the inquirer, investigator, or the prosecutor in charge of preliminary investigation as a
result of a relevant investigation based on the arguments brought by the person who
applied to the court in the procedure of special proceedings.

Thus, according to Article 212.4.2 of the Criminal Procedure Code, the court
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exercising the functions ofjudicial review annuls the decision of the inquirer,
investigator, or prosecutor on the refusal to initiate a criminal case and, by drawing the
attention of the prosecutor in charge of preliminary investigation to the violation of the
requirements of Articles 207, 209, and 210 of the Criminal Procedure Code, adopts a
decision on ensuring the fulfillment of these requirements, or upholds the decision on
the refusal to initiate a criminal case without changes.

However, such a power of the court is not provided for in criminal
justice proceedings. As a result of the court hearing, it is provided that the court shall
only issue a special decision regarding persons who have committed a gross violation of
the requirements of the Criminal Procedure Code (Articles 28, 65.5, and 318 of the
Code).

Alongside the above, although the court is excluded from adopting a decision on
the initiation of a criminal case when information is provided regarding any illegal
procedural actions or decisions during the preliminary investigation stage in the course
of the court hearing, the evidence put forward in this regard, as well as other evidence
obtained during the proceedings, must be investigated and evaluated in accordance
with the requirements of the criminal-procedural legislation. If the court identifies signs
of a crime in the information about the commission of a crime, it must immediately
send all the information to the prosecutor in charge of preliminary investigation for
consideration (Article 207.6 of the Criminal Procedure Code).

Furthermore, it should be taken into account that, depending on the outcome of
the verification of the evidence presented regarding the commission of legal violations
during the execution of procedural actions or the adoption of decisions listed in Articles
449.3.1-449.3.7 of the Criminal Procedure Code while examining a criminal case on its
merits, the adoption of a special decision or the immediate sending of all information to
the prosecutor in charge of preliminary investigation for consideration may take a
significant amount of time.

However, the right to judicial guarantee defines, on the one hand, the right of
everyone to apply to the court for the purpose of restoring their violated rights and
freedoms, and on the other hand, the duty of the courts to examine those applications
within a reasonable time and to adopt a fair decision on them, ensuring their timely
execution (Decisions of the Plenum of the Constitutional Court dated April 15, 2011, on
the complaint of V. Ozerov; June 6, 2014, on the complaint of J. Ismayilzade; and July 4,
2014, "On interpretation of Article 231.4 of the Civil Procedural Code of the Republic of
Azerbaijan").

Therefore, taking into account the short procedural terms of the proceedings in
the procedure of judicial review for the purpose of ensuring the legality of individual
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procedural actions or decisions of the bodies authorized for criminal prosecution and
the prompt restoration of violated rights, the examination of such complaints in
the procedure of special proceedings should be considered inevitable.

Moreover, if facts of significant importance for criminal prosecution are
established by a court decision adopted as a result of judicial review over the legality
and validity of a procedural decision of the body conducting the criminal process, it is
also possible for the verdict or decision of the court on the relevant criminal
prosecution to be annulled as a result of an investigation based on newly
revealed circumstances.

Thus, the fact that abuses by the inquirer, investigator, prosecutor, or judge during
criminal case proceedings, simplified pre-trial proceedings, or proceedingson a
complaint in the procedure of special prosecution, established by a legally binding
verdict or decision of a court, caused the issuance of an improper (erroneous) verdict or
decision, constitutes a ground for the review of court verdicts or decisions based
on newly revealed circumstances (Article 461.0.2 of the Criminal Procedure Code).

As for the prejudicial significance of procedural decisions, it should be noted that
according to Article 65.1 of the Criminal Procedure Code, the decision of the body
conducting the criminal process, except for decisions excluding the criminal prosecution
of a person, does not have binding force in connection with the issuance of a verdict or
other final decision of the court. Pursuant to Article 141.1.3 of the said
Code, circumstances established by a decision having binding force in a
prejudicial procedure for the court are considered proven without using the materials
of the proceedings on criminal prosecution.

Prejudication  implies exemption from the necessity of re-proving
the circumstances that relate to the subject of proof in a previously examined case and
are established by a legally binding court verdict. The prejudicial nature of a legally
binding court verdict is limited to the scope of persons against whom the said verdict
was issued (Decision of the Plenum of the Constitutional Court "On interpretation of
Article 142 of the Criminal Procedure Code of the Republic of Azerbaijan" dated January
8, 2020).

As mentioned above, criminal justice proceedings and judicial review proceedings
act as independent types of proceedings and are characterized by the difference in
parties and subjects of proof.

Based on the above, a decision adopted as a result of judicial review over the
legality of the procedural actions or decisions of the body conducting the criminal
process does not have binding force in connection with the administration of justice on
another criminal case or material related to criminal prosecution. The said decision only
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excludes the exercise of repeated judicial review on the same circumstances. In this
regard, the Plenum of the Constitutional Court expressed its legal position in its
Decision "On interpretation of Article 453.10 of the Criminal Procedure Code of the
Republic of Azerbaijan" dated August 31, 2022.

In the Decision of the Plenum of the Constitutional Court dated October 14, 2019,
"On interpretation of Articles 90.9 and 91.7 of the Criminal Procedure Code of the
Republic of Azerbaijan," it was noted that the legislator, while defining the grounds
and procedure for the administration of justice, provided for a mechanism ensuring
compliance with the required rules at all stages of the criminal process for the sake of a
lawful, well-founded, and fair resolution of the case. The purpose here consists of
determining all circumstances regarding the criminal event, their correct legal
assessment, determining the damage caused to society and individuals, and the guilt of
the person. This is achieved based on the verification and evaluation of evidence that
meets the requirements of relevance, admissibility, and reliability. Only in such a case
can the court determine whether the act the accused is charged with actually occurred,
whether the act constitutes a crime, whether it was committed by the accused, and
which norm of the criminal law provides for it.

In accordance with Article 129 of the Constitution, the decision adopted by the
court must be grounded in law and evidence.

According to Article 145.1 of the Criminal Procedure Code, each part of evidence
must be evaluated for its relevance, admissibility, and reliability.

In legal literature, the relevance of evidence is conditioned by the existence of a
logical connection between it and the fact that was the subject of investigation in the
criminal justice proceedings. The admissibility of evidence implies the absence of
doubts regarding a number of its other characteristics (its authenticity, source of
origin, circumstances of its acquisition). While the criterion of relevance is directed at
the content of the evidence, the criterion of admissibility of evidence acts more as a
requirement directed at the procedural form. Evidence obtained, formalized, or
presented with serious violations can no longer be considered to meet the requirement
of admissibility. The reliability of evidence, however, is mostly explained as its
conformity to the truth.

According to Article 145.2 of the Criminal Procedure Code, the inquirer,
investigator, prosecutor, and judge, guided by the law and their conscience, evaluate
the evidence according to their inner conviction, based on a comprehensive, full, and
objective consideration of the totality of the evidence.

Therefore, the court in criminal justice proceedings adopts a decision based on its
inner conviction in evaluating the relevance, admissibility, and reliability of evidence.
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Furthermore, it is expedient for the court which examine the case in
the procedure of judicial review to inform the court examining the relevant case in
the procedure of criminal justice proceedings in this regard.

The court examining the case on its merits in the procedure of criminal
justice proceedings is also justified in adjourning the court hearing within a reasonable
time if doubts arise in the formation of its inner conviction due to a complaint filed in
the procedure of judicial review against any actions or decisions of the criminal
prosecution bodies.

Based on the above, the Plenum of the Constitutional Court comes to the following
conclusions:

- From the perspective of Part | of Article 60 and Article 71 of the
Constitution, judicial review is not limited to the pre-trial proceedings stage of criminal
justice proceedings, and the examination of criminal cases on their merits does not
exclude the filing of a complaint with the court against the procedural actions or
decisions of the body conducting the criminal process under Articles 442-454 of the
Criminal Procedure Code;

- Since the proceedingsin the procedure of judicial review and the criminal
justice proceedings are different and independent types of proceedings, the filing of a
complaint in the procedure of judicial review against the procedural actions or decisions
of the body conducting the criminal process cannot be assessed as interference with
the relevant criminal justice proceedings.

Guided by Part VI of Article 130 of the Constitution of the Republic of Azerbaijan
and Articles 60, 62, 63, 65-67, and 69 of the Law of the Republic of Azerbaijan "On
Constitutional Court", the Plenum of the Constitutional Court of the Republic of
Azerbaijan

DECIDED:

1. From the perspective of Part | of Article 60 and Article 71 of the Constitution of
the Republic of Azerbaijan, judicial reviewis not limited to the pre-
trial proceedings stage of criminal justice proceedings, and the examination of criminal
cases on their merits does not exclude the filing of a complaint with the court against
the procedural actions or decisions of the body conducting the criminal process under
Articles 442-454 of the Criminal Procedure Code of the Republic of Azerbaijan.

2. Since the proceedingsin the procedure of judicial review and the criminal
justice proceedings are different and independent types of proceedings, the filing of a
complaint in the procedure of judicial review against the procedural actions or decisions
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of the body conducting the criminal process cannot be assessed as interference with
the relevant criminal justice proceedings.

3. The Decision shall enter into force from the date of its publication.

4. The Decision shall be published in official state newspapers and in the "Bulletin
of the Constitutional Court of the Republic of Azerbaijan", as well as be posted on the
official website of the Constitutional Court of the Republic of Azerbaijan.

5. The decision is final, and may not be cancelled, changed or officially interpreted
by any institution or official.

Chairman Farhad Abdullayev
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AZBRBAYCAN RESPUBLIKASI ADINDAN

Azarbaycan Respublikasi
Konstitusiya Mahkamasi Plenumunun

Qo RARI

Azarbaycan Respublikasi Cinayat Macallasinin 234-cii maddasinin “Qeyd” hissasinin
birinci bandinin “Narkotik vasitalarin, psixotrop maddalarin va onlarin prekursorlarinin
dovriyyasi hagqinda” Azarbaycan Respublikast Qanununun 1-ci maddasi ila alagali
sakilda sarh olunmasina dair

1 oktyabr 2024-cii il Baki sahari

Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu Farhad Abdullayev
(sadr), Sona Salmanova, Humay ©fsndiyeva, Rdvsan ismayilov, Ceyhun Qaracayev,
Rafael Qvaladze, Fikrat Mammadov, isa Nacafov (maruzaci-hakim) va Kamran
Safiyevdan ibarat tarkibds,

mahkama katibi Faraid 3liyevin istiraki ils,

Azarbaycan Respublikasi Konstitusiyasinin  130-cu maddasinin IV hissasing,
“Konstitusiya Mahkamasi haqqginda” Azarbaycan Respublikasi Qanununun 27.2 va 32-ci
maddalarine va Azarbaycan Respublikasi  Konstitusiya Mahkamasinin  Daxili
Nizamnamasinin 39-cu maddasina muvafiq olaraqg, xUsusi konstitusiya icraatinin yazili
prosedur qgaydasinda kecirilon mahkama iclasinda Azarbaycan Respublikasi
Prokurorlugunun sorgusu asasinda Azarbaycan Respublikasi Cinayat Macallasinin 234-
cl maddasinin “Qeyd” hissasinin birinci bandinin “Narkotik vasitalarin, psixotrop
maddalarin va onlarin prekursorlarinin doévriyyasi hagginda” Azarbaycan Respublikasi
Qanununun 1-ci maddasi il alagali sakilds sarh olunmasina dair konstitusiya isina
baxdi.

Is Uizra hakim [.Nacafovun maruzasini, maragl subyektlor Azarbaycan Respublikasi
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Prokurorlugunun va Azarbaycan Respublikasi Milli Maclisi Aparatinin mulahizalarini,
Azarbaycan Respublikasi Ali Mahkamasinin, Azarbaycan Respublikasi Daxili islar
Nazirliyinin, Azarbaycan Respublikasi 9dliyya Nazirliyinin, Huquqi Ekspertiza va
Qanunvericilik Tasabbuslari Markazinin mutaxassis mulahizalarini, ekspert Baki Dovlat
Universitetinin Hlquqg faktltasinin Cinayat hiququ va kriminologiya kafedrasinin
mudiri, hiquqg Uzra elmlar doktoru, professor S.Semadovanin rayini arasdirib muzakira
edarak, Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu

MUBYYSN ETDI:

Azarbaycan Respublikasinin Prokurorlugu Azarbaycan Respublikasinin Konstitusiya
Mahkamasina (bundan sonra — Konstitusiya Mahkamasi) sorgu ile miraciat edarak
Azarbaycan Respublikasi Cinayat Macallasinin (bundan sonra — Cinayat Macallasi) 234-
cl maddasinin “Qeyd” hissasinin birinci bandinin “Narkotik vasitalarin, psixotrop
maddalarin va onlarin prekursorlarinin dovriyyasi hagqinda” Azarbaycan Respublikasi
Qanununun (bundan sonra — “Narkotik vasitalarin, psixotrop maddalarin va onlarin
prekursorlarinin dévriyyasi haqqginda” Qanun) 1-ci maddasi ilo alagali sakilda sarh
edilmasini xahig etmisdir.

Sorguda gostarilmisdir ki, narkotik vasitalarin, psixotrop maddalarin va onlarin
prekursorlarinin ganunsuz dovriyyasi ila alagadar cinayat islari Gzre mahkama tacribasi
dyranilib Gmumilasdirilarkan hiiqug tatbigetma tacribasinds bazi ziddiyyatlarin oldugu
muUayyan edilmisdir.

Bela ki, Cinayat Macallasinin 234-ci maddasinin “Qeyd” hissasinin birinci bandinda
kontlli suratds tahvil verma va ya cinayatlarin aciimasinda va ya garsisinin alinmasinda,
bu amallari tératmis sexslarin askar edilmasinds, cinayat yolu ile alds edilmis amlakin
tapilmasinda faal istirak etma harakatlari yalniz narkotik vasitalar, psixotrop maddalar
va vya onlarin prekursorlarina  munasibatda tatbiq edildikde saxsin cinayat
masuliyyatinden azad edilmasinin sarti kimi 6z aksini tapmis, tarkibinds narkotik
maddalar olan bitkilar ile bagh mduvafig harakatlarin edilmasinin isa saxsin cinayat
masuliyyatinden azad edilmasi ile naticalonmasi barads middsa nazards
tutulmamisdir.
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Sorguda geyd edilmisdir ki, “Sexsin cinayat masuliyyatinae calb edilmasina asas
veran narkotik vasitalarin va psixotrop maddalarin xeyli, kulli va xasusile kalli
migdarlarina gora siyahilarinin tasdiq edilmasi haqqginda” Azarbaycan Respublikasinin
Qanununda (bundan sonra — “Saxsin cinayat masuliyyatina calb edilmasina asas veran
narkotik vasitalarin va psixotrop maddalarin xeyli, killi va xtsusila kulli migdarlarina
gbra Siyahilarl”) narkotik vasitalar, psixotrop maddalar va tarkibinda narkotik maddalar
olan bitkilar ayri-ayri siyahilarda formula edilmakle bir-birindan farglendirilsa ds,
“Narkotik vasitalarin, psixotrop maddalarin va onlarin prekursorlarinin  dovriyyasi
hagginda” Qanunda tarkibinds narkotik maddalar olan bitkilar narkotik vasitalara aid
edilmisdir. Bu hal isa tarkibinds narkotik maddalar olan bitkilarin kultivasiyasina
minasibatda Cinayat Macallasinin 234-ci maddasinin “Qeyd” hissasinin birinci bandinin
tatbig edilmasinin mUmkUnliylt masalasinda geyri-muayyanlik yaradir.

Hamcinin, hdquq tatbigedanlar arasinda Cinayat Macallasinin 234-cli maddasinin
“Qeyd” hissasinin birinci bandinda gostarilan cinayat masuliyyatindan azad etmaya asas
veran hallarin yalniz Cinayat Macallasinin 234-ci maddasinda nazards tutulan cinayata
deyil, Umumiyyatla hamin Macallanin 234-240-ci maddalarinde nazarda tutulmus
cinayatloara miuinasibatds tatbig edilmasinin mUmkUnltyld barada fikir ayriligl
movcuddur. Buna sabab isa Cinayat Macallasinin 234-ci maddasinin “Qeyd” hissasinda
gostarilmis “ganunsuz dovriyya” ifadasinin hamin Macallanin 26-ci faslinin adi, habels
“Narkotik vasitalarin, psixotrop maddalarin va onlarin prekursorlarinin dovriyyasi
hagqginda” Qanunun 1.0.5-ci maddasi ila mUayyan olunmus ganunsuz ddvriyya anlayisi
ilo muqgayisa edilmasidir.

Sorguveranin ganaatine gors, hlqug tatbigetma tacribasinda ziddiyyatlarin
aradan galdinimasi, vahid mahkama tacrlibasinin  formalasdirilmasi, cinayat
ganunvericiliyi normalarinin eyni gaydada tatbiginin va hidqugi muayyanlik prinsipinin
tamin edilmasi magsadi ile sorguda gostarilmis ganunvericilik normalarinin alagali
sakilda gsarh olunmasina zarurat yaranmisdir.

Konstitusiya Mahkamasinin Plenumu sorgu ile alagadar asagidakilarin geyd
edilmasini vacib hesab edir.

Azarbaycan Respublikasi Konstitusiyasinin 94-ci maddasinin | hissasinin 17-ci
bandinin talablari baximindan Azarbaycan Respublikasinin Milli Maclisi ganunlarin gabul
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edilmasi yolu ila cinayatlarin va basga hliqug pozuntularinin miayyan edilmasi, onlarin
toradilmasina gbre  masuliyyatin - tayin  edilmasi ile  bagh Umumi qaydalar
muayyanlasdirir

O, muayyan ictimai tahlUkali harakatlara gora cavab tadbiri kimi hansi dovlst-
macburiyyat tadbirlarindan istifade edilmasi ile vyanasi, hansi hallarda onlarin
tatbigindan imtinanin mumkdnliyint da muayyan eda bilar. Bununla alagadar olaraq,
ganunverici cinayat va cinayat-prosessual ganunvericiliklarinda muayyan kateqgoriyadan
olan saxslar barasinda cinayat tagibindan imtina edilmasina va onlarin cinayat islarina
xitam verilmasina imkan veran asaslari miayyan etmak hliiququna malikdir (Konstitusiya
Mahkamasi Plenumunun “Azarbaycan Respublikasi Cinaysat Macallasinin 73-1, 178-ci
maddalarinin ve 312-ci maddasinin “Qeyd” hissasinin alagali sakilds sarh edilmasina
dair” 2022-ci il 14 iyul tarixli Qarart).

Cinayat masuliyyatindan azad etma hallari Cinayat Macallasinin 11-ci fasli (72-75-ci
maddalari) ila yanasi, hamin Macallanin Xisusi hissasinin muvafig maddalarinin geyd
hissalari ila do muayyanlasdirilmisdir ki, bela geydlardan biri de Cinayat Macallasinin
234-cl maddasinda nazarda tutulmusdur.

Cinayat masuliyyatindan azad etma ile bagl muinasibatlari tanzimlayan bazi
normalarin Cinayat Macallasinin Umumi hissasinda deyil, mahz Xisusi hissasindaki
maddalarin geydlarinda tasbit edilmasi ondan irali galir ki, hamin masuliyyatdan azad
etmanin asaslari, sartlari, miayyan olunma magsadi bir-birinden tamamila farglanir.
Onlar har hansi kateqoriyadan olan cinayat amallarina Umumilikda samil oluna bilmir va
har bir cinayat amalinin xarakterina uygun olarag hamin cinayat amalini nazards tutan
normanin “Qeyd” hissasinda onun tarkib hissasi kimi tasbit olunur (Konstitusiya
Mahkamasi Plenumunun “Azarbaycan Respublikasi Cinayat Macallasinin  306-ci
maddasinin “Qeyd” hissasinin hamin Macallanin 11-ci fasli va Azarbaycan Respublikas
Cinayat-Prosessual Macallasinin 39, 40, 41 va 43-cU maddalari ila alagali sakilds sarh
edilmasina dair” 2023-cl il 7 iyul tarixli Qarari).

Cinayat Macallasinin 234-ci maddasinin “Qeyd” hissasinin birinci bandina asasan
narkotik vasitalari, psixotrop maddalari va ya onlarin prekursorlarini konalli suratda
tahvil veran va vya narkotik vasitalerin, psixotrop maddalarin va ya onlarin
prekursorlarinin ganunsuz dovriyyasi ile bagl cinayatlarin acilmasinda va ya garsisinin
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alinmasinda, bu ameallari tératmis saxslarin askar edilmasinds, cinayat yolu ila alda
edilmis amlakin tapilmasinda faal istirak etmis saxs cinayat masuliyyatindan azad edilir.

Ilk novbada gdstariimalidir ki, normativ hiqugi aktlarin hazirlanmasi, gsbul
olunmasi, rasmilasdirilmasi, darc edilmasi, qUvvada olmasi, sarh edilmasi va
sistemlasdirilmasi gaydalarini musyyan edan “Normativ hiquqi aktlar hagginda”
Azarbaycan Respublikasi Konstitusiya Qanununun (bundan sonra — “Normativ hiquqi
aktlar hagginda” Konstitusiya Qanunu) 35.1-ci maddasina asasan, normativ hiquqi
aktlarin (onlarin struktur elementlarinin) ayrica struktur elementlari kimi onlara dair
satiralti geydlar ola bilar. Satiralti geydlardan, izahlardan va ya ixtisar edilmis adlardan
onlar normativ hiqugi aktin (onun struktur elementlarinin) matnina vyerlasdirila
bilmadikda istifada edilir.

Qeyd edilan normadan gorindiyd kimi, har hansi normativ hiqugi aktin, o
cimladan Cinayat Macallasinin “Qeyd” hissalarinda hamin geydin digar bdimayas, fasls,
maddalara va s. samil olunmasi ila bagli birbasa gostaris nazards tutulmadigda, onlar,
bir gayda olarag mahz tasbit olundugu struktur elementin (bdélma, fasil, madds va s.)
ayrilmaz tarkib hissasini taskil etmakla hamin struktur elementins aid olur.

Hlqug tatbigetma tacribasinda geyri-mUayyanliyin yaranmasina sabab olan
Cinayat Macallasinin 26-ci faslinin adi il bagh geyd olunmalidir ki, Cinayat Macallasinin
XUsusi hissasinda cinayat amallarini miayyan edan maddalarin bdlmalar va fasillar
saklinda gruplasdiriimasinda va mivafig amallarin onlarin tarkibina daxil edilmasinda an
mUhUm meyar hamin amallarin cinsi obyektlarinin (mahiyyatca eyni cinsli olan va ya
mazmunca oxsar ictimai munasibatlar) va ndv obyektlarinin (cinsi obyekt daxilinda bir-
biri ilo daha six alagali ve dar ictimai munasibatlar grupu) eyniliyi va ya oxsarligr ila
alagadardir. Bolma va fasillarin adi mahz cinayatlarin gasd etdiyi ictimai mUnasibatlarin
Umumiliyi ile alagadar oldugundan, konkret amalin Cinayat Macallasinin eyni fasli
daxilinds hansi madda ila tovsif edilmasinda, cinayat masuliyyatindan azad etmanin
mUmkdnldyl masalasinda hamin faslin adi asas meyar kimi ¢ixis etmir.

“Normativ hdqugi aktlar haqqginda” Konstitusiya Qanununun 30.5-ci maddasina
asasan, normativ hidquqgi aktin fasli maddalari 6zlinda birlasdiran struktur elementi
olmagla, mahiyyatini aks etdiran ada malik olmalidir.

Cinayat Macallasinin 26-ci fasli “narkotik vasitalarin, psixotrop maddalarin va ya
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onlarin prekursorlarinin ganunsuz dovriyyasi ila bagh cinayatlar” adlandirilsa da, bu fasla
predmetini bele madda va vasitalarin taskil etmadiyi cinayatlor da daxil edilmisdir.
Bunun da sababi mahz hamin fasilda aksini tapmis cinayat amallarinin eyni névlu ictimai
munasibatlara gasd etmasi, yani bu amallarin ndv obyektinin eyniliyi ile alagadardir.
Masalan, hamin fasilds nazards tutulan cinayat amallarindan biri da glicli tasir edan va
ya zaharli maddalarin satis magsadile ganunsuz dévriyyasidir (Cinayat Macallasinin 240-
cl maddasi).

O da gostarilmalidir ki, Cinayat Macallasinin 234-ci maddasi ile yanasi, 240-c
maddasinda da “Qeyd” hissa nazards tutularaq orada gostarilon harakatlari hayata
kecgirmis saxsin cinayat masuliyyatindan azad olunmasi muayyan edilmisdir. Konstitusiya
Mahkamasinin Plenumu hesab edir ki, Cinayat Macallasinin eyni bir faslina aid iki fargli
maddada cinayat masuliyyatindan azad etmanin sartlarini muayyanlasdiran geydlarin
nazarda tutulmasi, o cimladan har iki geydds cinayat masuliyyatindan azad etmanin
sortlarinin oxsar sakilde muayyanlasdirilmasi onu gostarir ki, ganunverici Cinayat
Macallasinin 234-cli maddasinin “Qeyd” hissasinin birinci bandini hamin Macallanin 26-
ci faslina aid olan bitln cinayatlara deyil, mahz 234-ci maddadas tasbit olunmus cinayat
amallarine munasibatda tatbig edilmali oldugunu nazards tutmusdur. ks yanasma
Cinayat Macallasinin 240-ci maddasinin “Qeyd” hissasina 2020-ci il 1 may tarixli
Azarbaycan Respublikasinin Qanunu ila cinayat masuliyyatinden azad etma sartlarini
nazarda tutan alavanin edilmasinin magsad va mahiyyatini shamiyyatsiz edardi.

Konstitusiya Mahkamasinin Plenumu onu da bildirir ki, Cinayat Macallasinin 234-cl
maddasinin  “Qeyd” hissasinin birinci bandinds onun Cinayat Macallasinin digar
maddalarina va ya faslina samil edilmasi ila bagl birbasa gostaris olmadigl halda, ikinci
bandinin “bu fasilda gbdstarilon narkotik vasitalarin va ya psixotrop maddalarin xeyli, killi
va xususila kulli migdari, habels prekursorlarin va ganunsuz kultivasiya edilan tarkibinda
narkotik maddalar olan bitkilarin (onlarin hissalarinin) xeyli, killi va xUsusila killi migdari
mavafig ganunlarla muayyan edilir” mazmununda ifads edilmasi ganunvericinin
iradasinin “Qeyd”in birinci bandinin mahz hamin madda Uzra cinayat masuliyyatindan
azad etmaya imkan veran hal kimi mUayyan edilmasi oldugunu gostarir.

Nazara alinmalidir ki, Cinayat Macallasinin “Qeyd” hissasinin birinci bandinin
hiqugi mahiyyati va tayinatinin tahlili do bela naticaya galmays asas verir ki, “Qeyd”
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hissanin birinci bandinin Cinayat Macallasinin 26-ci faslinin digar normalari (235—-240-ci
maddalari ila) hec bir funksional alagasi yoxdur.

Bela ki, Cinayat Macallasinin 2.1-ci maddasina asasan, bu Macallanin vazifalari
sulhU va basariyyatin tahltkasizliyini tamin etmakdan, insan va vatandas hiquqg va
azadliglarini, malkiyyati, igtisadi faaliyyati, ictimai gaydani va ictimai tahlikasizliyi, atraf
muhiti, Azarbaycan Respublikasinin konstitusiya qurulusunu cinayatkar gasdlardan
gorumaqdan, habela cinayatlarin garsisini almagdan ibaratdir.

Cinayat Macallasinda onun vazifalarinin bu sakilde muayyan ve bayan edilmasi
blttnlikds cinayat ganunvericiliyi normalarinin, o cimladan cinayat masuliyyatindan
azad edan normalarin Cinaysat Macallasinin prinsiplarini asas gotirmakls, mahz bu
vazifalarin hayata kegirilmasina xidmat edacak formada tafsir va tatbig olunmasini talab
edir.

Cinayat Macallasinin “ganunsuz olarag narkotik vasitalari, psixotrop maddalari va
ya onlarin prekursorlarini hazirlama, istehsal etms, alde etmsa, saxlama, dasima,
gondarma va ya satma” adh 234-ci maddasinin “Qeyd” hissasinda gostarilmis
harakatlarin cinayat masuliyystinden azad etmanin sartlari kimi nazarda tutulmasinda
maqsad narkotik vasitalarin, psixotrop maddalarin va ya onlarin prekursorlarinin yerinin
askar edilmasinin, tapilaraqg ganunsuz dovriyyadan cixarilmasinin, onlardan istifada
olunmagla téradilan cinayatlarin agilmasinin va ya garsisinin alinmasinin, cinayatkarlarin
muayyan edilmasinin asanlasdirilmasi va tamin edilmasi Ug¢lin bels cinayatlari toradan
soaxslari istintag organlari ile amakdasliga stimullasdirmaqdir.

Hamin harakatlarin icra edildiyi halda saxsin cinayat masuliyyatinden azad
edilmasinin sababi, bu harakatlarin icrasi naticasinda cinayat amalini toératmis saxsin
saxsiyyatinin va ya onun toratdiyi amalin 6z ictimai tahltkaliliyini itirmasi ila deyil, saxsin
toratmis oldugu amala tangidi munasibatinin yaranmasi, cinayat taqibi organlarinin
askar etma ehtimali ¢cox az va ya bela ehtimalin olmadigl halda narkotik vasitalarin
askarlanib ganunsuz doévriyyadan cixarilmasina, bu vasitalardan istifads olunmagla
toradilacak cinayatlarin garsisinin alinmasina mihidm toéhfa vermasi ila baghdir. Bu
halda ictimai tahlUkasizliys ciddi tahdid hesab edilan madds va vasitalar dovriyyadan
¢ixarilmagla onlardan istifads naticasinds yaranacag manfi hallarin garsisi alinir ki,
bununla da ictimai gayda va tahlikasizliyin tamin edilmasina, ahalinin hayat va
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saglamliginin gorunmasina nail olunur.

Belalikla, ganunverici narkotik vasitalar va psixotrop maddalarle baglh konkret
cinayatlarin yayllma intensivliyi, onlarin askar edilmasinin murakkabliyi va latentlik
saviyyasi, bu ve vya digar harakatin mduvafig cinayatlorin acilmasi va garsisinin
alinmasinda, cinayat yolu ile alda edilmis amlakin tapilmasinda shamiyyatli rolunun
olmasi va digar amillari nazara almagla cinayat masuliyyatindan azad etmaya asas olan
hamin sartlari Cinayat Macallasinin 26-ci faslina daxil olan yalniz iki, 234 va 240-c
maddalari ila bagl nazarda tutmusdur.

Konstitusiya Mahkamasinin Plenumu Cinayat Macallasinin 234-ci maddasinin
“Qeyd” hissasinin birinci bandinda gostarilmis “ganunsuz dovriyya” ifadasinin “Narkotik
vasitalarin, psixotrop maddalarin va onlarin prekursorlarinin dovriyyasi hagginda”
Qanunda “ganunsuz dovriyya”ya verilmis anlayisla eynilasdiriimasi ils bagli movgelarls
alagadar wvurgulayir ki, ganunculug prinsipina asasan, amalin (harakat va va
harakatsizliyin) cinayat sayllmasi va hamin amala gbra caza va digar cinayat-hlquqi
xarakterli tadbirlar yalniz Cinayat Macallasi ile mtayyan edilir (Cinayat Macallasinin 5.1-
ci maddasi). Qanunculug prinsipinin mahiyyati cinayat ganununun tatbiqgi ila bagl
hiquqg tatbigedan organin faaliyyatinin yalniz ganuna asaslanmasindan va ganun
asasinda hayata kecirilmasindan, elaca da amalin cinayat sayillmasi, bela amali téradan
saxsin tagsirli hesab edilmasi va onun barasinda cazanin tatbigina yalniz cinayat ganunu
asasinda yol verilmasindan ibaratdir.

Nazara alinmalidir ki, ganunculug prinsipinin taleblarina uygun olarag hansi
amallarin narkotik vasitalarin ganunsuz dovriyyasi ila bagli cinayat amallari hesab
edilarak kriminallasdiriimasi, hamin amallarin cinayat ganunvericiliyinda bu va ya digar
bolmaya, fasle va s. aid edilmasi da digar ganunvericilik aktlari ils deyil, yalniz Cinayat
Macallasi ile miayyan edilir.

“Narkotik vasitalarin, psixotrop maddalarin va onlarin prekursorlarinin dovriyyasi
hagginda” Qanunun magsadi narkotik vasitalarin, psixotrop maddalarin va onlarin
prekursorlarinin dovriyyasi ila alagadar yaranan ictimai munasibatlarin tanzimlanmasi
va bu sahads dovlat organlarinin, fiziki va hiqugi sexslarin hidquqg va vazifalarinin
muayyanlasdiriimasidir. Qeyd olunan Qanunda istifada olunan anlayislar mahz hamin
Qanunun tanzimlema predmetina uygun olarag ve onun magsadlari Ggin muiayyan
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edilmisdir. Bu Qanunla muayyan edilmis bir sira anlayislar Cinayat Macallasinin 26-ci
fasli baximindan blanket xarakter dasimagla mdhim ahamiyysat kasb etmasina
baxmayaraqg, hamin Qanun amalin hansi hallarda narkotik vasitalar va ya psixotrop
maddalarin ganunsuz dovriyyasi ila bagh cinayat amali hesab edildiyini, cinayat
ganunvericiliyinin strukturundaki yerini muayyan edan normativ htqugi akt kimi basa
dusuls bilmaz.

S6zugedan Qanunun 1.0.4-cG maddasi ile dovriyya anlayisi kifayat gadar genis
sokilde muayyanlasdirilarak ona narkotik vasitalarin, psixotrop maddalarin va onlarin
prekursorlarinin idxal va ixraci da aid edilmis, ganunsuz dovriyya isa onlara minasibatda
“ganunvericilikle miayyan edilmis gaydalari pozan har hansi harakat” kimi muayyan
edilmisdir.

Hemin Qanunun 1.0.5-ci maddasina asasan narkotik vasitalarin, psixotrop
maddalarin  ve onlarin  prekursorlarinin  ganunsuz dovriyyasi — Azarbaycan
Respublikasinin ganunvericiliyi ile muayyan edilmis qaydalari pozmagla narkotik
vasitalar, psixotrop maddalar va onlarin prekursorlar ile bagh toradilan har hansi
harakatlardir.

Konstitusiya Mahkamasinin Plenumu hesab edir ki, Cinayat Macallasinin 234-cl
maddasinin “Qeyd” hissasinda gostarilon “ganunsuz dovriyya” ifadasinin “Narkotik
vasitalarin, psixotrop maddalarin va onlarin prekursorlarinin dovriyyasi hagginda”
Qanunun 1.0.5-ci maddasinda verilmis anlayisla tamamila eynilasdirilmasi cinayat
masuliyyatinin mihidm prinsiplarindan olan ganunculug prinsipinin talablarina uygun
galmamsakla barabar, soxsin nainki Cinayat Macallasinin 26-c1 faslina daxil olan
cinayatlara gors, hatta bu fasle daxil edilmayan basga, masalan, narkotik vasitalarin,
psixotrop maddalarin va onlarin prekursorlarinin  gacagmalcihigr ile bagh Cinayat
Macallasinin  206.2-ci maddasinds muayyanlasdirilon cinayat amsalina gobra da
masuliyyatdan azad edilmasina asas verardi.

Qeyd edilmalidir ki, cinayat masuliyyatinden azad edan normanin bu sakilda
genislandirici tafsir edilmasi hamin hlqug normasinin maqgsad va tayinatina zidd
olmagla Cinayat Macallasinin 2.1-ci maddasi ile mUayyan edilan vazifalarina uygun
galmir, habela saxslarda cazasizlig va masuliyyatdan yayinmagin mimkinliyd hissinin
yaranmasi, fardi htiquglarin midafissi ila ictimai tahllkasizliyin tamin edilmasi arasinda
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adalatli balansin pozulmasi ila naticalana bilar.

Bununla yanasi Konstitusiya Mahkamasinin Plenumu onu da geyd etmayi vacib
hesab edir ki, Cinayat Macallasinin 234-ci maddasinin “Qeyd” hissasinin birinci
bandinds cinayat masuliyyatindan azad etmanin sorti kimi nazarda tutulmus
harakatlarin hamin Macallanin 26-ci faslina daxil olan digar cinayatlari toratmis saxslar
tarafindan da icra edilmasi mimkinddr. Bu baximdan, humanizm, adalstlilik, cinayat
masuliyyatinin mutanasibliyi prinsiplarini, elaca da Cinayat Macallasinin vazifalarini
nazara almagla, galacakda Cinayat Macallasinin 26-c1 faslina daxil olan muvafig
maddalarda cinayat masuliyyatindan azad etma asaslarini tanzimlayan geyd hissalarinin
alava edilmasi ganunvericinin diskresion salahiyyatina aiddir.

Tarkibinda narkotik maddalar olan bitkilarin kultivasiyasina géra masuliyyat
nazarda tutan Cinayat Macallasinin 237-ci maddasina minasibatda hamin Macallanin
234-ct maddasinin “Qeyd” hissasinin tatbiginin mimkdnliyld masalasi ila bagh geyd
edilmalidir ki, Azarbaycan Respublikasi narkotik vasitalarin ganunsuz dovriyyasina garsi
mubariza istigamatinda Birlasmis Millatlar Taskilatinin 1972-ci il tarixli protokolu il
edilmis duzalislarle “Narkotik vasitaler hagqinda” 1961-ci il tarixli Vahid Konvensiyasina
(bundan sonra — “Narkotik vasitalar haqginda” Vahid Konvensiya) va “Narkotik
vasitalarin va psixotrop maddalarin ganunsuz dovriyyasina garsi mubariza hagginda”
1988-ci il tarixli Konvensiyasina gosulmusdur.

Azarbaycan Respublikasi geyd olunan beynalxalqg aktlari ratifikasiya etmakla arazisi
hidudlarinda 6z mdulahizasine uygun olarag “Narkotik vasitaler haqqinda” Vahid
Konvensiyanin narkotik vasitalara dair | Siyahisinda gostarilan istanilan narkotik vasitaya
munasibatda zaruri hesab etdiyi xUsusi nazarat tadbirini gormak dhdaliyini gdotirmasdir
(“Narkotik vasitalar hagqginda” Vahid Konvensiyanin 2-ci maddasinin 5-ci bandinin “a”
yarimbandi).

“Narkotik vasitalarin va psixotrop maddalarin ganunsuz dovriyyasine garsl
mubariza haqgqinda” Konvensiyanin 3-ci maddasinin 6-ci bandina mduvafig olarag,
Toaraflor bu maddada nazarda tutulmus istanilon hlqugpozmalar barasinds hiqug
muhafize tadbirlarinin  maksimal effektivliyine nail olmag magsadila va bels
hdqugpozmalarin toéradilmasine mane olmagin zaruriliyini nazara almagla, hamin
higugpozmalara gora saxslarin cinayat tagibine aid istanilan diskresion hlqug
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salahiyyatlarinin 6z milli ganunvericiliklarina muvafig olaraq istifadasini tamin etmaya
cahsirlar.

“Narkotik vasitalarin, psixotrop maddalarin va onlarin prekursorlarinin dovriyyasi
hagginda” Qanunun 1.0.1-ci maddasinda gostarilmisdir ki, narkotik vasitalar — BMT-nin
1961-ci il tarixli “Narkotik vasitalar hagqinda” Vahid Konvensiyasinda, 1971-ci il tarixli
“Psixotrop maddalar hagginda” Konvensiyasinda, 1988-ci il tarixli “Narkotik vasitalarin
va psixotrop maddalarin ganunsuz dovriyyasine qarsi mubariza  hagginda”
Konvensiyasinda, habela Azarbaycan Respublikasinin Qanunu ils tasdiq olunmus
siyahilarda bels tasnif edilmis sintetik va ya tabii mansali maddalar, onlarin preparatlari,
o cimladan tarkibinda narkotik maddalar olan bitkilardir (onlarin hissalaridir).

“Soxsin cinayat masuliyyatina calb edilmasina asas veran narkotik vasitalarin va
psixotrop maddalarin xeyli, killi va xususila kalli migdarlarina gora Siyahilari”nda
narkotik vasitalar, psixotrop maddalar va tarkibinda narkotik maddalar olan bitkilarin
ayri siyahilarda gostarilmasi ise hamin bitkilarin bioloji tarkibi baximindan digar narkotik
vasitalardan  farglendirilmasi, narkotik vasitalarle toradiloan cinayatlora goérs
masuliyyatin differensiasiyalasdiriimasina asas olan migdarlarin miayyan edilmasi va s.
zaruratlardan irali galir.

Belalikla, tarkibinda narkotik maddalar olan bitkilar da ganunvericilikla narkotik
vasitalar anlayisinin tarkib hissasi kimi muayyan edilmisdir. Bu sababdan Cinayat
Macallasinin 237-ci maddasi ile ganunsuz olaraq tarkibinds narkotik maddalar olan
bitkilari kultivasiya etma cinayat amali kimi miayyan edilmakle masuliyyat nazarda
tutulmusdur. Kultivasiya etma amali skma va ya yetisdirmani 6zinds ehtiva etmakla
formal tarkibli cinayatdir va bu halda, hamin proses naticasinda bela bitkilarin alda
olunub-olunmamasinin cinayat amalinin basa catmis hesab olunmasi Ucln hec bir
ahamiyyati yoxdur.

Qanunvericilikda Cinayat Macallasinin 234-ci maddasinin “Qeyd” hissasinin hamin
Macallanin 237-ci maddasine minasibatda samil edilmasi ile bagl middaanin olmamasi
tarkibinda narkotik maddalar olan bitkilarin kultivasiyasinin bu vasitalarle tdradilan
cinayatlarin ilkin marhalasi olmasi, kultivasiyanin hala narkotik vasitanin hazirlanib
dovriyyaya buraxilmasini ehtiva etmamasi va ona gora da Macallonin 234-cl
maddasinin “Qeyd” hissasinda gostariloan harakatlarin bu halda normanin hiquqi
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maqsadi va tayinati baximindan ahamiyyatsizliyi ila izah oluna bilar.

Konstitusiya ~Mahkamasinin  Plenumu  “Azarbaycan  Respublikasi  Cinayat
Macallasinin 234-ct maddasinin hamin Macallanin 237-ci maddasi ila alagali sakilda
sarh edilmasina dair” 2021-ci il 6 iyul tarixli Qararinda da gostarmisdir ki, saxs tarkibinda
narkotik maddalar olan bitkilarin kultivasiya edilmasi prosesi ¢carcivasinda onlari (onlarin
hissalarini)  toplamagla vyanasi, Cinayat Macallasinin  237.1-ci  maddasinin
dispozisiyasindan kanara c¢ixan cinayat xarakterli harakatlara yol verarss, yani hamin
Macallanin 237-ci maddasi il onun amallerini tamamila ahata etmak mimkin
olmadigda, hamin harakatlari cinayatlarin macmusu gaydasinda Cinayat Macallasinin
237-ci maddasi il yanasi ham ds Macallanin digar muvafig maddaslari ila tovsif
edilmalidir.

Konstitusiya Mahkamasi Plenumunun avvalki Qararlarinda ifads edilmis hiquqi
movqgelardan da gdrindiyd kimi, tarkibinds narkotik maddalar olan bitkilarla bagh
toradilmis amallar yalniz Cinayat Macallasinin 237-ci maddasinda deyil, hamginin 234-
cl maddasinda nazarda tutulmus cinayat tarkiblarini do amala gatira bilar.

Yuxarida geyd olunanlari nazara alaraqg Konstitusiya Mahhamasinin Plenumu hesab
edir ki, tarkibinda narkotik maddalar olan bitkilarla bagl téradiloan amallar (masalan,
dasima, saxlama va s.) Cinayat Macallasinin 234-cii maddasinda nazarda tutulan cinayat
tarkiblarindan har hansi birini amala gatirdiyi halda, bela bitkilari konulli suratda tahvil
veran va ya ganunvericilikle miayyan edilmis digar sartlari yerina yetiran saxs mahz
hamin amala munasibatda Cinayat Macallasinin 234-ci maddasinin “Qeyd” hissasinin
birinci bandina asasan cinayat masuliyyatindan azad edilir.

Gostarilanlara asasan Konstitusiya Mahkamasinin Plenumu asagidaki naticalara
galir:

- “Normativ huquqgi aktlar hagginda” Konstitusiya Qanununun 35.1-ci maddasi,
habela Cinayat Macallasinin 234-ci maddasinin “Qeyd” hissasinin birinci bandinin
hdqugi tayinati va digar maddalarla garsiligh hiqugi slagasi baximindan hamin
normada muayyanlasdirilan hallar yalniz 234-ci madda Uzra cinayat amallarine
munasibatda cinayat masuliyyatindan azad etmanin asasini taskil edir;

- saxsin amali Cinayat Macallasinin 237-ci maddasi ila yanasi hamin Macallanin
234-ci maddasinda nazards tutulan cinayat tarkibini da yaratdigi halda o, sonuncu
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cinayat amalina munasibatda hamin maddanin “Qeyd” hissasinin birinci bandi ila
mUayyanlasdirilmis asaslarla cinayat masuliyyatindan azad edilir.

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin IV hissasini va
“Konstitusiya Mahkamasi hagginda” Azarbaycan Respublikasi Qanununun 60, 62, 63,
65-67 va 69-cu maddalarini rahbar tutarag, Azarbaycan Respublikasi Konstitusiya
Mahkamasinin Plenumu

QoRARA ALDI:

1. “Normativ hltquqi aktlar haqginda” Azarbaycan Respublikasi Konstitusiya
Qanununun 35.1-ci maddasi, habela Azarbaycan Respublikasi Cinayat Macallasinin 234-
cl maddasinin “Qeyd” hissasinin birinci bandinin hiqugi tayinati va digar maddalarla
garsihgli htqugi alagasi baximindan hamin normada muayyanlasdirilan hallar yalniz
234-ci madda Uzra cinayat amsallarina minasibatda cinayat masuliyyatindan azad
etmanin asasini taskil edir.

2. Saxsin amali Azarbaycan Respublikasi Cinayat Macallasinin 237-ci maddasi ila
yanasl hamin Macallanin 234-ci maddasinda nazards tutulan cinayat tarkibini da
yaratdigl halda o, sonuncu cinayat amalina munasibatda hamin maddanin “Qeyd”
hissasinin birinci bandi ile mlayyanlasdirilmis asaslarla cinayat masuliyyatinden azad
edilir.

3. Qarar darc edildiyi glindan givvaya minir.

4. Qarar Azarbaycan Respublikasinin rasmi dovlat gazetlorinda va “Azarbaycan
Respublikasi Konstitusiya Mahkamasinin Malumati”nda darc edilsin, habela Azarbaycan
Respublikasi Konstitusiya Mahkamasinin resmi internet saytinda yerlasdirilsin.

5. Qarar gatidir, he¢ bir organ va ya saxs tarafindan lagv edils, dayisdirila va ya
rasmi tafsir edila bilmaz.

Sadr Farhad Abdullayev
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

OF THE PLENUM OF CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On related interpretation of the first paragraph of the "Note" part of Article 234 of the
Criminal Code of the Republic of Azerbaijan in terms of Article 1 of the Law of the
Republic of Azerbaijan "On circulation of Narcotic Drugs, Psychotropic Substances and
their precursors"

1 October 2024 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan, composed of
Farhad Abdullayev (Chairman), Sona Salmanova, Humay Afandiyeva, Rovshan Ismayilov,
Jeyhun Garajayev, Rafael Gvaladze, Isa Najafov (Reporter-Judge), and Kamran Shafiyev,

attended by the Court Clerk Faraid Aliyev,

in accordance with Part IV of Article 130 of the Constitution of the Republic of
Azerbaijan, Articles 27.2 and 32 of the Law of the Republic of Azerbaijan "On
Constitutional Court," and Article 39 of the Internal Regulations of the Constitutional
Court of the Republic of Azerbaijan, based on the inquiry of the Prosecutor’s Office of
the Republic of Azerbaijan examined the constitutional case in the procedure of special
constitutional proceedings on related interpretation of the first paragraph of the "Note"
part of Article 234 of the Criminal Code of the Republic of Azerbaijan in terms of Article
1 of the Law of the Republic of Azerbaijan "On circulation of Narcotic Drugs,
Psychotropic Substances and their precursors".

Having heard the report of Judge |.Najafov, studied and discussed written reports
of representatives of interested parties — the Prosecutor’s Office of the Republic of
Azerbaijan and the Office of the Milli Majlis of the Republic of Azerbaijan, the
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conclusions of specialists — the Supreme Court of the Republic of Azerbaijan, the
Ministry of Internal Affairs of the Republic of Azerbaijan, the Ministry of Justice of the
Republic of Azerbaijan, and the Center for Legal Examination and Legislative Initiatives,
opinion of expert — Sh.Samedova, Doctor of Law and Professor, Head of the Department
of Criminal Law and Criminology of the Faculty of Law at Baku State University, the
Plenum of the Constitutional Court of the Republic of Azerbaijan

DETERMINED AS FOLLOWS:

The Prosecutor’s Office of the Republic of Azerbaijan has applied to the
Constitutional Court of the Republic of Azerbaijan (hereinafter referred to as the
Constitutional Court) with inquiry and asked for the related interpretation of the first
paragraph of the "Note" part of Article 234 of the Criminal Code of the Republic of
Azerbaijan (hereinafter referred to as the Criminal Code) in terms of Article 1 of the Law
of the Republic of Azerbaijan "On circulation of Narcotic Drugs, Psychotropic Substances
and their precursors" (hereinafter referred to as the Law "On the Circulation of Narcotic
Drugs, Psychotropic Substances and Their Precursors").

The inquiry states that, during the study and generalization of judicial practice in
criminal cases related to the illicit trafficking of narcotic drugs, psychotropic substances,
and their precursors, certain inconsistencies in law enforcement practice were
identified.

Thus, the first paragraph of the "Note" part of Article 234 of the Criminal Code
establishes voluntary surrender or active participation in the detection or prevention of
crimes, in identifying the persons who committed these acts, and in the recovery of
property obtained through criminal means as a condition for exemption from criminal
liability only when it applies to narcotic drugs, psychotropic substances, or their
precursors, and does not provide that performing similar actions in relation to plants
containing narcotic substances results in exemption from criminal liability.

During the investigation, it was noted that although the Law of the Republic of
Azerbaijan "On Approval of the Lists of Narcotic Drugs and Psychotropic Substances in
Large, Significant, and Especially Large Quantities Constituting Grounds for Bringing a
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Person to Criminal Liability" (hereinafter referred to as the "Lists of Narcotic Drugs and
Psychotropic Substances in Large, Significant, and Especially Large Quantities
Constituting Grounds for Bringing a Person to Criminal Liability") distinguishes between
narcotic drugs, psychotropic substances, and plants containing narcotic substances by
establishing separate lists for them, the Law "On the Circulation of Narcotic Drugs,
Psychotropic Substances and Their Precursors" classifies plants containing narcotic
substances as narcotic drugs. This creates uncertainty regarding the possibility of
applying the first paragraph of the "Note" to Article 234 of the Criminal Code to the
cultivation of plants containing narcotic substances.

There is also a disagreement among law enforcement officials regarding the
possibility of applying the circumstances that provide grounds for exemption from
criminal liability specified in the first paragraph of the "Note" part of Article 234 of the
Criminal Code not only to the crime provided for in Article 234 of the Criminal Code, but
also to the crimes provided for in Articles 234-240 of that Code in general. The reason
for this is that the expression "illegal trafficking" specified in the "Note" part of Article
234 of the Criminal Code is compared with the concept of illegal trafficking defined in
the title of Chapter 26 of that Code, as well as Article 1.0.5 of the Law "On Trafficking in
Narcotic Drugs, Psychotropic Substances and Their Precursors".

According to the inquirer, it is necessary to interpret the legislative norms specified
in the inquiry in a coherent manner in order to eliminate contradictions in the practice
of law enforcement, form a unified judicial practice, apply criminal law norms in the
same manner, and ensure the principle of legal certainty.

The Plenum of the Constitutional Court considers it important to note the
following regarding the inquiry.

In accordance with the requirements of paragraph 17 of Part | of Article 94 of the
Constitution of the Republic of Azerbaijan, the Milli Majlis of the Republic of Azerbaijan,
through the adoption of laws, establishes general rules for defining crimes and other
violations of law, as well as for determining liability for their commission.

It may also determine not only which coercive measures of the State may be
applied in response to certain socially dangerous acts, but also in which cases the
application of such measures may be revoked. In this regard, the legislature is entitled
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to establish the grounds for the termination of criminal prosecution of certain
categories of persons and the discontinuation of their criminal cases in criminal
procedural legislation (Decision of the Plenum of the Constitutional Court of July 14,
2022 "On related interpretation of Articles 73-1, 178 and the “Note” Part of Article 312
of the Criminal Code of the Republic of Azerbaijan").

Cases of exemption from criminal liability are defined in Chapter 11 (Articles 72—
75) of the Criminal Code, as well as in the relevant articles of the Special Part of this
Code, one of which is provided for in Article 234 of the Criminal Code.

The fact that certain provisions regulating relations related to exemption from
criminal liability are established not in the General Part of the Criminal Code but in the
notes to articles of the Special Part is explained by the fact that the grounds, conditions,
and purpose of such exemption are entirely different. They cannot be applied in a
general manner to any category of criminal acts and are defined as an integral part of
each criminal offence in the "Note" part of the provision establishing that offence, in
accordance with the nature of the respective criminal act (Decision of the Plenum of the
Constitutional Court of July 7, 2023 "On interpretation of the ‘Note’ part of Article 306
of the Criminal Code of the Republic of Azerbaijan in connection with Chapter 11 of this
Code and Articles 39, 40, 41 and 43 of the Criminal Procedure Code of the Republic of
Azerbaijan").

According to the first paragraph of the “Note” part of Article 234 of the Criminal
Code, a person who voluntarily surrenders narcotic drugs, psychotropic substances or
their precursors, or who actively participates in the detection or prevention of crimes
related to the illicit trafficking of narcotic drugs, psychotropic substances or their
precursors, in the identification of persons who have committed such acts, or in the
discovery of property obtained through criminal means, is exempt from criminal
liability.

First of all, it should be noted that Article 35.1 of the Constitutional Law of the
Republic of Azerbaijan "On Normative Legal Acts", which defines the rules for the
drafting, adoption, formalization, publication, entry into force, interpretation, and
systematization of normative legal acts (hereinafter referred to as the Constitutional
Law "On Normative Legal Acts"), provides that normative legal acts (or their structural
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elements) may have footnotes as separate structural elements. Footnotes, explanations
or abbreviated names are used when they cannot be placed in the text of a normative
legal act (its structural elements).

As can be seen from the above provision, unless a normative legal act - including
the Criminal Code — explicitly states that a "Note" applies to another section, chapter,
article, etc., such notes, as a rule, form an integral part of the structural element in
which they are placed (section, chapter, article, etc.) and therefore apply exclusively to
that structural element.

With regard to the title of Chapter 26 of the Criminal Code, which has caused
uncertainty in law enforcement practice, it should be noted that the most important
criterion for grouping articles defining criminal acts in the Special Part of the Criminal
Code into sections and chapters, and for including the relevant acts therein, is the
identity or similarity of generic objects (social relations that are essentially of the same
nature or similar in content) and specific objects (groups of social relations that are
more closely related to each other and narrower within the framework of the generic
object) of these acts. Since the titles of sections and chapters are related to the
commonality of the social relations protected within the scope of criminal offences, the
title of a chapter is not the primary criterion for determining under which article a
specific act falls within the same chapter of the Criminal Code, or for determining the
possibility of exemption from criminal liability.

According to Article 30.5 of the Constitutional Law "On Normative Legal Acts", a
chapter of a normative legal act, as a structural element containing articles, must have a
title reflecting its essence.

Although Chapter 26 of the Criminal Code is entitled "Crimes related to illicit
trafficking of narcotic drugs, psychotropic substances or their precursors," it also
includes offences that are not directly related to such substances. The reason for this
lies in the fact that the criminal acts set out in this chapter are directed against the
same type of social relations, i.e. they share an identical generic object. For example,
one of the offences provided for in this chapter is the illicit trafficking of potent or toxic
substances for the purpose of sale (Article 240 of the Criminal Code).

It should also be noted that, in addition to Article 234 of the Criminal Code, Article

D ——— I_/\—I\
= KMM 143,



240 likewise contains a "Note" part defining exemption from criminal liability for
persons who have committed the acts specified therein. The Plenum of the
Constitutional Court considers that the existence of provisions in the "Notes" of two
different articles within the same chapter of the Criminal Code, both establishing similar
conditions for exemption from criminal liability, indicates that the legislature intended
the first paragraph of the "Note" part of Article 234 of the Criminal Code to apply not to
all offences within Chapter 26 of the Code, but specifically to the criminal acts defined
in Article 234. The opposite approach would render irrelevant the purpose and essence
of the addition to the "Note" part of Article 240 of the Criminal Code, which provides
for the conditions for exemption from criminal liability, by the Law of the Republic of
Azerbaijan dated May 1, 2020.

The Plenum of the Constitutional Court also states that, although the first
paragraph of the "Note" part of Article 234 of the Criminal Code does not contain any
direct indication of its applicability to other articles or chapters of the Criminal Code,
the wording of the second paragraph — according to which "the significant, large, and
especially large quantities of narcotic drugs or psychotropic substances referred to in
this chapter, as well as the significant, large, and especially large quantities of
precursors and illegally cultivated plants (or parts thereof) containing narcotic
substances, are determined by relevant laws" — indicates that the legislator’s intention
was to define the first paragraph of the "Note" specifically as a circumstance allowing
exemption from criminal liability under that particular article.

It should be taken into account that an analysis of the legal nature and purpose of
the first paragraph of the "Note" part of the Criminal Code also provides grounds for
concluding that this provision has no functional connection with other norms of Chapter
26 of the Criminal Code (Articles 235-240).

Thus, according to Article 2.1 of the Criminal Code, the tasks of this Code consist in
ensuring peace and security of humanity; protecting human and citizen rights and
freedoms, property, economic activity, public order and public safety, the environment,
and the constitutional order of the Republic of Azerbaijan from criminal encroachments;
as well as preventing crimes.

The definition and proclamation of these tasks in the Criminal Code require that all
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provisions of criminal legislation, including those exempting from criminal liability, be
interpreted and applied in light of the principles of the Criminal Code and in a manner
that ensures the fulfilment of these tasks.

The purpose of providing in the "Note" part of Article 234 of the Criminal Code of
the offence titled "illegal manufacture, production, acquisition, storage, transportation,
sending or sale of narcotic drugs, psychotropic substances or their precursors" the
conditions for exemption from criminal liability for the acts specified therein is to
facilitate and ensure the detection of the location of narcotic drugs, psychotropic
substances or their precursors, their seizure and removal from illicit circulation, the
detection or prevention of crimes committed through their use, and the identification
of offenders, by encouraging persons who have committed such offences to cooperate
with investigative authorities.

The reason for exempting a person from criminal liability upon the performance of
the said acts is not related to the loss of public danger of the offender or the act
committed, but rather to the emergence of a critical attitude of the person towards
their own conduct, as well as to their significant contribution to the detection and
removal from illicit circulation of narcotic drugs, and to the prevention of crimes that
could be committed through their use, particularly in situations where the likelihood of
detection by criminal prosecution authorities is very low or nonexistent. In such cases,
substances and means that pose a serious threat to public safety are removed from
circulation, thereby preventing the harmful consequences arising from their use. In this
way, the protection of public order and security, as well as the life and health of the
population, is ensured.

Thus, taking into account factors such as the prevalence of specific drug-related
offences, the complexity of their detection, their level of latency, and the significant role
of certain actions in the detection and prevention of such crimes and in the
identification of property obtained through criminal means, the legislator has
established the relevant conditions for exemption from criminal liability only in
connection with two articles of Chapter 26 of the Criminal Code, namely Articles 234
and 240.

The Plenum of the Constitutional Court of the Republic of Azerbaijan, in relation to
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views equating the term "illicit trafficking" used in the first paragraph of the "Note" part
of Article 234 of the Criminal Code with the definition of "illicit trafficking" provided for
in the Law "On Narcotic Drugs, Psychotropic Substances and Their Precursors”,
emphasizes that, in accordance with the principle of legality, an act (action or inaction)
is considered criminal, and criminal punishment and other criminal-law measures are
established, only by the Criminal Code (Article 5.1 of the Criminal Code). The essence of
the principle of legality lies in the fact that the activity of law enforcement bodies in the
application of criminal law must be based solely on the law and carried out in
accordance with the law, and that an act may be recognized as a crime, a person who
commits such an act may be found guilty, and punishment may be imposed on them
only on the basis of criminal law.

It should be taken into account that, in accordance with the requirements of the
principle of legality, the determination of which acts are considered criminal offences
related to the illicit trafficking of narcotic drugs, as well as the classification of such acts
within a particular section, chapter, etc. of criminal legislation, is established exclusively
by the Criminal Code and not by other legislative acts.

The purpose of the Law of the Republic of Azerbaijan "On Narcotic Drugs,
Psychotropic Substances and Their Precursors" is to regulate social relations arising in
connection with the circulation of narcotic drugs, psychotropic substances and their
precursors, and to define the rights and obligations of state bodies, natural and legal
persons in this sphere. The concepts used in this Law are defined in accordance with its
regulatory subject matter and for the purposes of its implementation. Although a
number of concepts established by this Law are of significant importance for Chapter 26
of the Criminal Code and may have a blanket character, this Law cannot be regarded as
a normative legal act that determines in which cases an act is to be considered a
criminal offence related to the illicit trafficking of narcotic drugs, or how such acts are to
be positioned within the structure of criminal legislation.

Article 1.0.4 of the above-mentioned Law defines the concept of illicit trafficking in
a sufficiently broad manner, including the import and export of narcotic drugs,
psychotropic substances and their precursors, whereby illicit trafficking is understood as
"any action carried out in violation of the legal norms established by law" in relation to
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them.

According to Article 1.0.5 of the same Law, illicit trafficking of narcotic drugs,
psychotropic substances and their precursors mean any act performed in relation to
narcotic drugs, psychotropic substances and their precursors in violation of the norms
established by the legislation of the Republic of Azerbaijan.

The Plenum of the Constitutional Court considers that a full identification of the
term "illicit trafficking" used in the "Note" part of Article 234 of the Criminal Code with
the definition provided for in Article 1.0.5 of the Law "On Narcotic Drugs, Psychotropic
Substances and Their Precursors" would not comply with the requirements of the
principle of legality, one of the fundamental principles of criminal liability. Moreover,
such an approach would lead to exempting a person not only from liability for offences
included in Chapter 26 of the Criminal Code, but also for other offences not included in
this chapter, for example, the offence of smuggling narcotic drugs, psychotropic
substances and their precursors under Article 206.2 of the Criminal Code.

It should be noted that an expansive interpretation of a norm exempting from
criminal liability in this manner would be contrary to the purpose and function of that
legal provision, would not correspond to the tasks defined in Article 2.1 of the Criminal
Code, and could also result in the formation of a perception of impunity and the
possibility of avoiding responsibility. This, in turn, may disrupt the fair balance between
the protection of individual rights and the safeguarding of public security.

In addition, the Plenum of the Constitutional Court considers it important to note
that the acts envisaged as conditions for exemption from criminal liability in the first
paragraph of the "Note" to Article 234 of the Criminal Code may also be performed by
persons who have committed other offences included in Chapter 26 of the same Code.
From this perspective, taking into account the principles of humanism, fairness, and
proportionality of criminal liability, as well as the tasks of the Criminal Code, the
inclusion in future legislation of additional "Note" provisions regulating grounds for
exemption from criminal liability in the relevant articles of Chapter 26 falls within the
discretionary powers of the legislator.

With regard to the applicability of the "Note" part of Article 234 of the Criminal
Code in relation to Article 237 of the same Code, which provides for liability for the
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cultivation of plants containing narcotic substances, it should be noted that the Republic
of Azerbaijan has acceded to the 1961 Single Convention on Narcotic Drugs (as
amended by the 1972 Protocol) and the 1988 United Nations Convention against lllicit
Traffic in Narcotic Drugs and Psychotropic Substances in the field of combating illicit
drug trafficking.

By ratifying the aforementioned international instruments, the Republic of
Azerbaijan undertook to adopt within its territory such special control measures as it
deems necessary with respect to any narcotic drugs listed in Schedule | to the Single
Convention on Narcotic Drugs (Article 2, paragraph 5, subparagraph (a) of the Single
Convention on Narcotic Drugs).

In accordance with Article 3, paragraph 6 of the Convention against lllicit Traffic in
Narcotic Drugs and Psychotropic Substances, the Parties shall endeavour to ensure that
any discretionary powers relating to the prosecution of persons for offences covered by
this article are exercised in accordance with their domestic law, with a view to achieving
maximum effectiveness of law enforcement measures against such offences, taking into
account the need to prevent the commission of such offences..

Article 1.0.1 of the Law "On lllicit Trafficking of Narcotic Drugs, Psychotropic
Substances and Their Precursors" provides that narcotic drugs are substances of
synthetic or natural origin, their preparations, including plants containing narcotic
substances (or parts thereof), which are classified as such under the 1961 UN Single
Convention on Narcotic Drugs, the 1971 Convention on Psychotropic Substances, the
1988 Convention against lllicit Traffic in Narcotic Drugs and Psychotropic Substances, as
well as under the lists approved by the legislation of the Republic of Azerbaijan.

The inclusion of narcotic drugs, psychotropic substances and plants containing
narcotic substances in separate lists in the "Lists of Narcotics and Psychotropic
Substances for Significant, Large and Especially Large Quantities That Provide Grounds
for Holding a Person Criminally Liable" is due to the necessity of distinguishing these
plants from other narcotic drugs in terms of their biological composition, determining
the quantities that serve as the basis for differentiating liability for crimes committed
with narcotic drugs, etc.

Thus, plants containing narcotic substances are also defined by law as an integral
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part of the concept of narcotic drugs. For this reason, Article 237 of the Criminal Code
establishes the unlawful cultivation of plants containing narcotic substances as a
criminal offence and provides for liability. The act of cultivation is a formal offence,
which includes planting or growing, and in this case, whether such plants are actually
obtained as a result of the process is irrelevant for recognizing the offence as
completed.

The absence of a provision in the legislation extending the application of the
"Note" part of Article 234 of the Criminal Code to Article 237 of the same Code is
explained by the fact that the cultivation of plants containing narcotic substances
constitutes an initial stage of offences committed through such means; cultivation does
not yet involve the preparation or release of narcotic substances into illicit circulation.
Therefore, the actions specified in the "Note" part of Article 234 of the Code are of
limited significance in this context from the perspective of the legal purpose and
objective of the norm.

The Plenum of the Constitutional Court also stated in its Decision of July 6, 2021
"On interpretation of Article 234 of the Criminal Code of the Republic of Azerbaijan in
connection with Article 237 of this Code" that if a person, in addition to harvesting
plants containing narcotic substances (or their parts) during their cultivation, commits
criminal acts that fall outside the scope of Article 237.1 of the Criminal Code, that is, if
the person’s actions cannot be fully covered by Article 237 of the Code, such acts shall
be qualified as a concurrence of offences, under Article 237 of the Criminal Code as well
as other relevant provisions of the Code.

As can be seen from the legal positions expressed in the previous decisions of the
Plenum of the Constitutional Court, acts committed in relation to plants containing
narcotic substances may give rise not only to offences under Article 237 of the Criminal
Code, but also to the elements of offences provided for in Article 234 of the same Code.

Taking the above into account, the Plenum of the Constitutional Court considers
that if acts committed in relation to plants containing narcotic substances (for example,
transportation, storage, etc.) constitute any of the elements of an offence under Article
234 of the Criminal Code, then a person who voluntarily surrenders such plants or fulfils
other conditions established by law shall be exempt from criminal liability with respect
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to that act on the basis of the first paragraph of the "Note" part of Article 234 of the
Criminal Code.

Based on the foregoing, the Plenum of the Constitutional Court comes to the
following conclusions:

— In terms of the legal purpose of Article 35.1 of the Constitutional Law "On
Normative Legal Acts", as well as the legal relationship between the first paragraph of
the "Note" part of Article 234 of the Criminal Code and other articles, the circumstances
specified in that norm constitute the basis for exemption from criminal liability only in
relation to criminal acts under Article 234;

— If a person's act constitutes a crime under Article 237 of the Criminal Code as
well as the crime under Article 234 of that Code, he or she shall be exempted from
criminal liability in relation to the latter crime on the grounds specified in the first
paragraph of the "Note" part of that article.

Guided by Part IV of Article 130 of the Constitution of the Republic of Azerbaijan
and Articles 60, 62, 63, 65-67 and 69 of the Law of the Republic of Azerbaijan "On
Constitutional Court", the Plenum of the Constitutional Court of the Republic of
Azerbaijan

DECIDED:

1. In terms of the legal purpose of Article 35.1 of the Constitutional Law of the
Republic of Azerbaijan "On Normative Legal Acts", as well as the legal relationship
between the first paragraph of the "Note" part of Article 234 of the Criminal Code of
the Republic of Azerbaijan and other articles, the circumstances specified in that norm
constitute the basis for exemption from criminal liability only in relation to criminal acts
under Article 234.

2 If a person's act constitutes a crime under Article 237 of the Criminal Code of the
Republic of Azerbaijan as well as the crime under Article 234 of that Code, he or she
shall be exempted from criminal liability in relation to the latter crime on the grounds
specified in the first paragraph of the "Note" part of that article.

3. The decision shall enter into force on the day of its publication.
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4. The Decision shall be published in official state newspapers and in the "Bulletin
of the Constitutional Court of the Republic of Azerbaijan", as well as be posted on the
official website of the Constitutional Court of the Republic of Azerbaijan.

5. The decision is final, and may not be cancelled, changed or officially interpreted
by any institution or official.

Chairman Farhad Abdullayev
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AZBRBAYCAN RESPUBLIKASI ADINDAN

Azarbaycan Respublikasi
Konstitusiya Mahkamasi Plenumunun

QO RARI

“lebari sigortalar hagginda” Azarbaycan Respublikasi Qanununun 17.1.4-cii maddasinin
Azarbaycan Respublikasi Miilki Macallasinin 373, 377.1 va 379-cu maddalari baximindan
sarh edilmasina dair

3 aprel 2025i il Baki sahari

Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu Farhad Abdullayev
(sadr), Sona Salmanova, Humay ©fandiyeva (maruzaci-hakim), Révsan ismayilov,
Ceyhun Qaracayev, Rafael Qvaladze, Fikrat Mammadov, isa Nacafov ve Kamran
Safiyevdan ibarat tarkibds,

mahkama katibi Faraid 3liyevin istiraki ils,

Azarbaycan Respublikasi Konstitusiyasinin  130-cu maddasinin VI hissasing,
“Konstitusiya Mahkamasi hagqginda” Azarbaycan Respublikasi Qanununun 27.2 va 33-cl
maddalarine va Azarbaycan Respublikasi  Konstitusiya Mahkamasinin  Daxili
Nizamnamasinin 39-cu maddasina muvafiq olaraqg, xUsusi konstitusiya icraatinin yazili
prosedur gaydasinda kecirilan mahkama iclasinda Baki Apellyasiya Mahkamasinin
muraciati asasinda “icbari sigortalar hagqinda” Azarbaycan Respublikasi Qanununun
17.1.4-ct maddasinin Azarbaycan Respublikasi Mulki Macallasinin 373, 377.1 va 379-cu
maddalari baximindan sarh edilmasina dair konstitusiya isina baxdi.

ls Uzra hakim H.9fsndiyevanin maruzasini, maraqgli subyektlsr Baki Apellyasiya
Mahkamasinin mdracistini vae Azarbaycan Respublikasi Milli Maclisi Aparatinin
mulahizasini, Azarbaycan Respublikasi Markazi Bankinin, Sumgayit Apellyasiya
Mahkamasinin  vae Azarbaycan Respublikasi Vakillar Kollegiyasinin  mutaxassis
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mulahizalarini, ekspert Baki Dovlat Universitetinin Hlquq fakultasinin Milki hlqug
kafedrasinin dosenti, hiquq Uzra falsafa doktoru S.Stleymanlinin rayini va s
materiallarini arasdirtlb  muzakire edarak, Azarbaycan Respublikasi Konstitusiya
Mahkamasinin Plenumu

MUBYYBN ETDI:

Baki  Apellyasiya  Mahkamasi  Azarbaycan  Respublikasinin  Konstitusiya
Mahkamasina (bundan sonra — Konstitusiya Mahkamasi) muraciat edarak dasinmaz
amlakin icbari sigortasi Uzra sigorta hadisasi hesab edila bilan hal ilo bagli sigortac
tarafindean muvafiq sigorta ddanisinin verilmasinin salahiyyatli organin hamin hadiss ila
alagali is Uzra tagsiri muayyan edan yekun gararindan sonra hayata kecirilmali olub-
olmamasi, hamcinin “icbari sigortalar hagqinda” Azarbaycan Respublikasi Qanununun
(bundan sonra — “icbari sigortalar hagginda” Qanun) 17.1.4-ci maddasinda nazards
tutulmus “arayis”in dasinmaz amlakin icbari sigortasina munasibatds hansi sanadlari
0zUnda ehtiva etmasi, elaca da geyd edilan sigorta munasibatlari zamani iddia mtddati
masalalarina aydinliqg gatirilmasi magsadila Azarbaycan Respublikasi Mulki Macallasinin
(bundan sonra — Milki Macalls) 373, 377.1 va 379-cu maddalari baximindan “icbari
sigortalar hagginda” Qanunun 17.1.4-ct maddasinin sarh edilmasini xahis etmisdir.

MUraciatda gostarilir ki, A.Rahimovun “Azsigorta” Acig Sehmdar Cemiyyatina qars!
sigorta ddanisi talabina dair is Uzra dasinmaz amlakin icbari sigortasi sshadatnamasina
asasan muvafiq geyri-yasayis sahasi 2018-ci il 5 iyun tarixinden 2019-cu il 4 iyun
tarixinadak sigortalanmisdir. 2019-cu il 26 mart tarixinde hamin Unvanda yangin
hadisasi bas vermis, fakt Uzra cinayat isi baslanmis, 2021-ci il 17 mart tarixinds
A.Rshimov barasinda cinayat tagibina xitam verilmis, amallarinda cinayat tarkibinin
alamatlari olan saxslar barasinds isa cinayat tagibinin davam etdirilmasi qgarara
alinmisdir.

Baki sahari Nizami Rayon Mahkamasinin 2022-ci il 13 may tarixli hokmu ils sigorta
predmeti olan geyri-yasayls sahasinda elektrik montyoru islayan N.Fatullayev
Azarbaycan Respublikasi Cinayat Macallasinin 225.2-ci maddasinda nazarda tutulmus
cinayati toratmakda tagsirli bilinmisdir.
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A.Rahimov sigortaciya 2022-ci il 18 oktyabr tarixli pretenziya maktubu
Unvanlayaraq sigorta odanisinin va sigorta ddanisinin gecikdirilmasina gora dabba
pulunun 5 is glnd middatinda 6danilmasini talab etmisdir. Daha sonra A.Rshimov
2022-ci il 3 noyabr tarixinds mahkamays muraciat edarak bas vermis sigorta hadisasi
naticasinda daymis zarara gora sigorta 6danisinin, sigorta 6danisinin gecikdirilmasina
gora dabba pulunun va dovlet risumunun cavabdehdan tutularag ona ddanilmasi
barada gatnama ¢ixarilmasini xahis etmisdir.

Cavabdeh iddiaya etirazinin asasi kimi iddia muddatinin tatbigi barada arize tagdim
edarak bildirmisdir ki, iddiaci hadisadan sonra 1 ay middatinda sanadlari taqdim etmis,
hamin muddatin qurtardigl 2019-cu il 26 aprel tarixindan 7 is glnU arzinda sigorta
ddanisi almadigl halda 3 il 5 ay 27 glin sonra mahkamaya muraciat etmakla 3 illik iddia
muddatini 6ttrmusdar.

Baki Kommersiya Mahkamasi cavabdehin iddia middatinin o6tdrtlmasi barads
etirazi ile razilasarag 2023-cU il 28 fevral tarixli gatnamasina asasan iddiani radd
etmisdir.

Baki Apellyasiya Mahkamasinin Kommersiya Kollegiyasinin 2023-cu il 13 dekabr
tarixli gatnamasi ile apellyasiya sikayati tomin edilmamis, birinci instansiya
mahkamasinin gatnamasi dayisdirilmadan saxlaniimisdir.

Azarbaycan Respublikasi Ali Mahkamasinin Kommersiya Kollegiyasinin 2024-cu il
17 vyanvar tarixli gararl ile kassasiya sikayati gisman tomin edilarak apellyasiya
instansiyasi mahkamasinin gatnamasi lagv edilmis, is yenidan baxilmasi Uglin hamin
mahkamaya gdondarilmisdir.

Isin tokrar apellyasiya baxisi zamani mahkama miayyan etmisdir ki, bu masalada
hiquqg tatbigedicilar arasinda fargli yanasmalar va muvafiq olarag fargli mahkama
gararlari movcuddur.

Bela ki, bazi hliqug tatbigedicilarin yanasmasina asasan icbari sigorta migavilalari
Uzra sigortacl tarafindan sigorta ddanisinin verilmasi 6hdaliyinin icrasi middati icbari
sigorta ganunvericiliyi ilo bela tenzimlanmisdir ki, sigortali sigorta hadisanin bas
vermasindan sonra ganunda nazarda tutulmus zaruri sanadlari alave etmakla sigorta
ddanisinin verilmasi barada sigortaclya muraciat etmsali, sanadlardan sonuncusunun
tagdim edildiyi va (va ya) alindigi tarixdan 7 is glinlindan gec olmayaraq sigortaci sigorta
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ddanisini vermali, yaxud sigortaliya, sigorta olunana va ya faydalanan saxsa sigorta
ddanisinin  verilmasindan imtina haqgqginda vyazili sakilde asaslandiriimis bildiris
vermalidir. “icbari Sigortalar hagginda” Qanunun 17-ci maddasinda nazards tutulmus
sigortall terafindan tagdim edilmali olan sanadlarin sirasinda sigorta hadisasinin bas
vermasinda tagsirli olan saxs (saxslar) barads salahiyyatli organin tagdim etdiyi arayis
xUsusi ahamiyyat kasb edir. Qanunun 41.1-ci maddasinin talabi baximindan 17.1.4 va
36.3.1-ci maddalarinin muigayisali tahlili bela ganasata galmaya asas verir ki, dasinmaz
amlakin icbari sigortasi Uzre nizamlama mutlag sakilde sigorta hadisasinin gasd
naticasinds bas verib-vermamasinin aydinlasdiriimasini  sartlandirir ve 17.1.4-cl
maddada nazards tutulmus arayisin macburiliyini tasdiglayir. Sigorta hadisasinin bas
vermasinda tagsirli olan saxs barada arayisin taqdim edilmasi Ucln isa Azarbaycan
Respublikasi  Konstitusiyasinin ~ (bundan sonra — Konstitusiya) va cinayat
ganunvericiliyinin tamal prinsiplarina asasan, konkret saxsin hamin hadisada tagsirli
bilinmasi barada ganuni qivvays minmis mahkama hokmi olmalidir (tagsirsizlik
prezumpsiyasi). Sigorta Odanisinin  verilmasindan imtinanin  asaslari  nazardan
kecirildikda geyd edilan sanadin taqdim edilmasinin (alinmasinin) hiqugi shamiyyati
daha bariz sokilde gorinir. “icbari sigortalar hagginda” Qanunun 21.1.5 va 36.3.1-ci
maddalarina gors, sigorta 0Odanisindan imtinanin  asaslarindan biri sigortalinin,
faydalanan saxsin va ya onlarin rahbar iscilarinin hadisanin bas vermasina yonaldilmis
gasdan etdiyi harakatlordir. Bels olan halda “icbari sigortalar hagginda” Qanunun
17.1.4-cl maddasinda “arayis" dedikda mahkamanin ganuni qlvvaya minmis hokmi va
cinayat isinin icraatina xitam verilmasi barada garari nazards tutulmus olur. Bu zaman
mahkamanin icraatinda olan hazirki is Uzra iddia muddati oturilmamis hesab
edilmalidir.

Digar yanasmaya asasan, mahkama hdokminlin (ya digar yekun garari) qlvvaya
minmasi Ucln kifayat gadar uzun vaxt talab olunur va yuxarida geyd edilon movgedan
masaloya yanasdigda bela naticaya galmak olar ki, amlak sigortasi hadisalari Uzra
sigorta Odanisinin alinmasi Ucln saxsler haddindan artig uzun middat gozlamak
macburiyyatinds galmalidir ki, bu da “icbari sigortalar hagginda” Qanunun 3.1 va 3.1.4-
cl  maddalerinda nazarda tutulan "sigorta hadisalarinin naticalarinin  aradan
galdinimasi” va s. prinsiplara zidd olar. Hamcinin, bels vaziyyatdsa sexslera hansi
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middatda sigorta kompensasiyasinin verilmali olmasi, muvafig talab hiquglarinin
yaranmasi, bununla bagli iddia muddatlari va s. kimi masalalar farqli tafsirlara yol
acmagqla geyri-muayyanliya sabab olar.

Gostarilanlara  asasan, vahid mahkama tacrlbasinin  formalasdiriimasi,
ganunvericiliyin eyni gaydada ve dlzgin tatbig edilmasina nail olmag, bununla da
sigorta munasibatlari subyektlarinin hliiqug ve manafelarinin gorunmasinin, elaca da
hiqugi muayyanlik prinsipinin talablarina amal edilmasinin tamin edilmasi magsadi ila
Baki Apellyasiya Mahkamasi Konstitusiya Mahkamasina muraciat etmak ganaatina
galmisdir.

Konstitusiya Mahkamasinin Plenumu mduraciatls bagl asagidakilari geyd etmayi
zaruri hesab edir.

Konstitusiyanin 13-ct maddasinin | va Il hissalarina, 29-cu maddasinin Il hissasina
va 59-cu maddasine muvafiq olarag, Azarbaycan Respublikasinda dovlat, xUsusi va
baladiyya mulkiyyati eyni gaydada taninir va gorunur, mulkiyystin toxunulmazligina,
hamcinin azad sahibkarlig faaliyyatine ve ganunla gadagan edilmamis digar igtisadi
faaliyyat novil ile masgul olmaqg hidguqundan irali galan mulki ddvriyyada mugavila
azadligina zamanat verilir. Homginin Konstitusiyanin 60-ci maddasinin | hissasina uygun
olarag har kasin hliquqg va azadliglarinin inzibati gaydada ve mahkamada mudafiasina
tominat verilmisdir.

Mulkiyyat hiququ ganunla gadagan olunmamis butin vasitalarle mudafia olunur,
asas mudafia vasitasi gisminda iss mahkama mudafiasi ¢ixis edir. Mulkiyysata dair
mubahisanin mahz mahkama halli zamani butin mubahisa istirakcilarinin — ham
macburi hlqugi quvvasi olan mahkama akti ile amlak talablarinin tamin olunacagini
gliman edarak iddia irali stran saxslarin, ham da bu talablarla razilasmayan saxslarin
hidquglarina teminat verilir. Qeyd olunmalidir ki, mulki hiqug munasibatlarinin
subyektlari 6z hiqUqg ve qganuni manafelarini muidafis etmak Ucln prosessual
vasitalardan real istifade etmak imkanina malik olmalidirlar. Qanun va mahkama
garsisinda barabarlik isa har bir mahkamsa isina eyni prosessual gaydada va formada,
toraflor Gglin eyni prosessual taminatlarla baxiimasi ila tamin edilir. Bununla maraqgli
soxslarin ganuni talablarinin barabar 6danilmasina nail olunur, onlara mahkama
garsisinda 6z manafelarini gorumag Ugln barabar imkanlar yaradilir.
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Mulki dovriyyanin sabitliyinin gorunmasi taraflarin asaslandiriimis talablarinin
mahkama gaydasinda mdudafiasi ilo yanasi, hamcinin hlqugi tenzimetmaya saxsin
hdgugunun pozuldugunu bilmasindan xeyli middat kecdikdan sonra onun mudafiasi
Ucin  mahkamaya muraciat etdikds, garsi tarafa mibahisanin  mahiyyati Uzra
baxilmamasini talab etmak imkani veran maddi htiqug normalarinin nazards tutulmasi
ila tamin olunur. Mulki hiqug munasibatlarinin buttn istirakcilarina samil edilan bels
tanzimlama miulki ganunvericiliyin iddia middatlaring, onlarin hesablanmasi gaydasina,
aximinin dayandirilmasi va kasilmasi asaslarina dair middaalarinda 6z aksini tapmisdir
(Konstitusiya Mahkamasi Plenumunun “Azarbaycan Respublikasi Mulki Macallasinin
373.2 va 384.0.4-cli maddalarinin sarh edilmasina dair” 2013-cl il 3 iyun tarixli Qarari).

Muraciatda qaldirilan masala icbari sigorta mugavilalarindan irali galan talablar
Uzra iddia muddatlarinin baslanmasi ila alagadar oldugundan geyd edilmalidir ki, sigorta
sigortalinin va ya sigorta olunanin amlaki, hayati, saglamhgi, mulki masuliyyati,
ganunvericilikle gadagan olunmayan faaliyyati, o cimladan sahibkarlig faaliyyati ila bagl
amlak manafelarinin  mudafiasi sistemi olmagla asasen  ehtimal edilan zararli
hadisalerin  manfi naticalarinin aradan qaldirilmasina yonalmis igtisadi-htquqi
kateqoriyadir.

Sigorta taminati sigorta mugavilasi asasinda yaranir ki, Milki Macallanin 883.1-ci
maddasina gors, sigorta muigavilasi sigortalinin  muivafig sigorta haggr 6damasi
mugabilinda sigorta obyektinin maruz gala bilacayi risklarla bagli itkilarin, dayan zararin
avazinin va ya razilasdirilan pul mablaginin miayyan bir hadisanin bas vermasi asasinda
ddanilmasinin sigortaci tarafindan ohdalik kimi gotlrdlmasi sartlarinin tasbit edildiyi
razilasmadir.

Sigorta mugqavilasi Uzra onun istirakcilari olan sigortaci va sigortalinin garsiligli
yaranan hlquq va vazifalari, ilk ndvbads, sigortalinin sigorta hagqr 6demasi vazifasinda
va sigorta mugavilasinda nazarda tutulmus sigorta hadisasi bas verdikda sigorta 6danisi
almag hidqugunda, sigortaci Ucgln ise mivafiq olaraqg sigorta haggini almag hiqugunda
va sigorta hadisasi bas verdikda sigorta 6danisini 6deamak vazifasinda ifada olunur.

MuUlki Macallanin 889.1 va 922.3-ci maddalarina asasan, sigorta maragl sigorta
hadisasinin bas veracayi taqdirds saxsin maliyys itkisine maruz galmasi ehtimal ils
sartloanan va onun sigorta obyektini sigorta etdirmak hliququnun asaslandigi manafedir.
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Sigorta hadisasi bas verma ehtimalina va (va ya) tasadifilik alamatlarina malik olmalidir.

Sigorta hadisasi icbari sigorta ganunlarina va ya sigorta mugavilasina gors sigorta
ddanisinin sigortaliya, sigorta olunana va ya digar faydalanan saxslara édanilmasi Ggln
asas olan, sigorta muqavilasinin qlvvada oldugu middat arzinda bas veran hadiss va ya
yaranan haldir, yani reallasmis sigorta riskidir. Sigorta hadisasi hesab edilan hadisalar va
hallar icbari sigorta Uzra icbari sigorta ganunlarinda, konulli sigorta Uzra isa taraflarin
razilasmasi asasinda sigorta migavilasinda muayyan edilir (Mulki Macallanin 922.1 va
922.2-ci maddalari).

Mulki Macallanin 923-cl maddasina gora, sigorta hadisasinin bas vermasi barada
sigortall va ya sigorta olunan saxs, yaxud faydalanan saxs hadisadan xabar tutdugdan
darhal sonra ve ya mimkuin olan an gisa muddat arzinds sigortagiya va ya onun
ndmayandasina, eyni zamanda hamin hadissa barada malumatlandiriimali olan
salahiyyatli dovlat organlarina har hansi vasits ile xebar vermalidir. Sigorta hadisasinin
bas vermasi barada sigortaciya malumat vermis sigortali ve ya sigorta olunan saxs,
hamcinin faydalanan saxs bu Macallanin 923.1-ci maddasinda nazards tutulmus
salahiyyatli dovlat organlarina hamin hadiss barada xabar vermamisdirsa sigortaci geyd
olunan organlari bu hadisa barada darhal malumatlandirmalidir. Sigortali va ya sigorta
olunan tarafinden  sigortacinin  sigorta  hadisasinin  bas vermasi  barads
malumatlandirmasindan asili olmayaraq sigortaciya bu barads malumatlandiriimis
salahiyyatli dovlat organi xabar vermalidir. Bu Macallanin 923.1-ci maddasinda Uzarina
malumatlandirma vazifesi qoyulan sexslerden basga digar sexslar, o climladan
salahiyyatli dovlat organlari ve muvafig hallarda zararcakan tarafinden da sigorta
hadisasinin bas vermasi hagqinda har hansi vasits ila sigortaciya xabar verilmasi sigorta
hadisasi barada malumatlandirilma hesab edilir.

Hamin Macallanin 933.1-ci maddasina gora, sigorta 6danisi asagidakilardan har
birinin mdévcud oldugu halda hayata kegirilir:

- sigorta hadisasi bas verdikda, sigortalinin, sigorta olunanin va ya faydalanan
soxsin sigortaclya Unvanladigl sigorta talabi;

- sigorta hadisasi hesab edile bilan hadisa ile bagh har hansi dovlat organina
malumat verilmalidirsa, hamin organin hadisa barada tagdim etdiyi muivafig sanad;

- icbari sigorta ganunlarinda ve muvafiq sigorta gaydalarinda nazards tutulan,
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sigorta ddanisinin verilmasi Ucln talab olunan digar sanadlar.

Sigorta ddanisinin verilmasi Gcln talsb olunan ssnadlarin siyahisi “icbari sigortalar
hagginda” Qanunun 17-ci maddasi ila mUayyan edilmisdir.

Qeyd edilan sanadlardan sonuncusunun (Milki Macallanin 933.3-cii maddasi
nazara alinmagqgla) sigortaciya daxil oldugu tarixden 7 is glnindan gec olmayaraq
sigortacl sigorta 6danisini vermali, yaxud sigortaliya, sigorta olunana va ya faydalanan
soxsa sigorta ddanisinin verilmasindan imtina haqgqginda yazili sakilda asaslandiriimis
bildiris tagdim etmalidir (Milki Macallanin 934.1-ci maddasi). Eyni gayda “icbari
sigortalar hagqginda” Qanunun 18.1-ci maddasi ile nazarda tutulmusdur.

Sigorta o6danislari ile baglh iddialar Gzra middatin aximinin baslanmasi masalasina
mUnasibatda, ilk ndvbada gostarilmalidir ki, Mulki Macallanin iddia muddati il bagh
gaydalari tanzimlayan 373-cl maddasina asasan, mlgavila talablari Uzra iddia middati
g il taskil edir. Homin Macallanin 377.1-ci maddasi ila iddia muddatinin aximinin saxsin
0z hudguqunun pozuldugunu bildiyi va ya bilmali oldugu glindan basladigl tasbit
edilmisdir.

GorUndadyt  kimi, quvvada olan ganunvericilik iddia muiddatinin  aximinin
baslanmasini obyektiv anla deyil, subyektiv anla alagalandirir. Mahz bu andan maddi
manada iddia hlququ amsala galir. Maddi manada iddia hiququ dedikda, mulki
hidquglarin macburi hayata kecirilmasi imkani basa duasilir ve bu imkan miayyan
muddatle mahdudlasir.

Belalikls, iddia muddatinin aximi hliququn pozuldugu andan tez baslaya bilmaz.
Odur ki, sigorta migavilasi Uzra mahz sigortacinin sigorta 6danisindan imtina etmasi va
yaxud natamam ddanisi hayata kecirmasi sigortalida sigortacinin garari ila razilasmamaq
va bu garardan sikayat etmak Ugln hlqugi asas yaradir.

Toasadufi deyil ki, “icbari sigortalar hagginda” Qanunun 22.1.7-ci maddasi ils mahz
sigortacinin sigorta 6danisindan imtina barads qgararindan va ya sigorta ddanisinin
mablagi il razilasmadigl halda Markazi Banka ve mahkamaya sikayat etmak sigortalinin
hdququ kimi muaayyan edilmisdir. Homin Qanunun 24.1.6-ci maddasi il eyni hlquq
zarargakan Ucgln da taninmisdir.

Burada o da geyd edilmalidir ki, sigortagi tarafinden ganunla muayyan edilmis
muddatda na sigorta ddanisinin hayata kecirilmasi, na da bundan asaslandirilmis imtina
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verilmasi sigortall (ve ya faydalanan) saxsin hiquglarinin pozulmasi halini yaradir. Bela
ki, ganunvericilik mutvafiq sanadlarin verilmasindan etibaran 7 is glinl arzinda gostarilan
harakatlarin sigortaci tarafindan icra edilmasi vazifasini gati olarag nazarda tutmusdur.
Bu sababdan, sigortacinin 7 is giind arzinda ddanis etmadiyi halda imtina ile bagh yazili
bildirisi da sigortaliya vermamasi ganunvericiliyin talabina askar sakilda ziddir. Bela
halda sigorta ddanisi 6hdaliyinin icrasi vaxtinin kecmasi ila (7 is glininin sonu) sigorta
tominati hiiqugunun pozuldugu sigortali (va ya faydalanan) saxsa malum olmus olur. Bu
zaman sigortacl tarafindan sigorta 6danisindan imtina barads asaslandiriimis bildirisin
verilmamasi iddia muddatinin aximinin baslanilmasi baximindan hliqugi shamiyyat kasb
etmir.

Mulki Macallanin 427.3-ci maddasina asasan, ohdalik onun icrasi glininl va ya
icra edilmali oldugu vaxt dovrinl nazards tutursa va ya muayyanlasdirmaya imkan
verirsa, ohdalik hamin gin ve ya bu clr dovr arzinda istanilon an icra edilmalidir.
Hamcinin Mulki Macallanin 445.2.1-ci maddasina muvafiq olarag, 6hdaliyin onun icrasi
Ucln muayyanlasdiriimis muddatds icra edilmamasi borclunun icrani gecikdirmasi
sayilir. Mulki Macallanin 377.2-ci maddasina gora, icra muddati muayyanlasdiriimis
ohdaliklar Gzra iddia muddatinin aximi icra muddati bitdikda baslanir.

Gostarilanlari nazara alarag Konstitusiya Mahkamasinin Plenumu hesab edir ki,
sigorta 6danisi ila bagli talablar tzra iddia middati sigortalinin (va ya faydalanan saxsin)
sigortaginin sigorta 6danisini etmakdan imtina etmasini bildiyi (bilmali oldugu), va ya
sigorta 6danisinin migdari ila razilasmadigl halda sigorta 6danisinin hayata kegcirildiyi,
habela 6hdaliyin icra middasti (“icbari sigortalar hagginda” Qanunun 18.1-ci maddasi ila
nazarda tutulmus middat) bitdiyi andan axmaga baslayir.

“icbari sigortalar hagginda” Qanunun 17.1.4-ci maddasinds sigorta 6danisinin
verilmasi Ugln talab olunan sanadlar sirasinda sigorta hadisasi hesab edils bilan halin
tofarriatlari (hadisanin bas verma vaxti, yeri, bas vermasinda tagsirli olan va (va ya)
zarargakan saxs (saxslar), hamcinin zarar daymis amlak, zararin xUsusiyyatlari) barada
salahiyyatli organin tagdim etdiyi arayis geyd olunmusdur.

Gostarilmalidir ki, “icbari sigortalar hagginda” Qanunun 35.1-ci maddasina asasan,
dasinmaz amlakin icbari sigortasi dasinmaz smlakin yangin va ya digar hadisalar
naticasinda zadalanmasi, mahv olmasi, yaxud har hansi formada itkisi ila bagh dayan
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zararin avazinin ddanilmasi magsadi ila tatbiqg edilir.

Hamin Qanunun 36.1-ci maddasinda dasinmaz amlakin icbari sigortasi Gizra sigorta
hadisalari sadalanmisdir.

Sigorta 6danisinin verilmasi tgln talab olunan sanadlar sirasinda gostarilan arayis
hamin maddas ila nazarda tutulmus muxtalif hallar Uzra fargli qurumlar tarafindan verilir
va sigorta hadisasi hesab edils bilan halin bas vermasini tasdig edir, hamcinin daymis
zararin muayyan edilmasina imkan yaradir.

Bu arayisin alinmasi sigortacinin vazifasidir. “icbari sigortalar hagginda Qanunun”
17.4-ci maddasina uygun olaraq, sigortaci bu Qanunun 17.1.4-ct maddasinda nazarda
tutulmus arayisi almaq Ucln salahiyyatli orqgana darhal sorgu vermsalidir. Salahiyyatli
organ bu sorguya oasasan sigorta hadisasi ilo alagadar talab olunan, yayilmasi
“informasiya slds etmak haqgqinda” Azsrbaycan Respublikasinin Qanunu ils gadagan
olunmayan istanilan malumati sorgunun daxil oldugu tarixden etibaran 10 gin
muddatinda taqdim etmalidirlar.

Hoamin arayisda “sigorta hadisasinin bas vermasinds tagsirli olan saxs”in
gostarilmali oldugu geyd edilsa da, bu sart imperativ talab kimi gabul edils bilmaz. Bels
ki, bazi hallarda gisa miuddat arzinda (10 glin), bazi hallarda isa Umumiyyatla hadisanin
bas vermasinda tagsiri olan saxsi mUayyan etmak geyri-mimkUin olur va ya bu arayisi
tagdim edan organin salahiyyatlarine aid olmur, bazan iss Umumiyyatlea hadiss heg
kasin tagsiri olmadan bas verir.

O da vurgulanmalidir ki, arayisda “tagsiri olan saxs”in geyd edilmali olmasi 6zU-
OzlUylunda tagsirsizlik prezumpsiyasi ila ziddiyyat taskil etmir. Bela ki, amalin cinayat
hdquqgi va vya inzibati hiqugi baximdan arasdirilmamasi, inzibati xatalar va ya cinayat
prosesinda taqgsirin sdbuta yetiriimamasi mulki hiqugi tagsirin movcudlugunu istisna
etmir. Yani mulki hiqug pozuntusu Ucln da tagsir subyektiv cahatin xarakterik
alamatini taskil edir.

Nazara almaq lazimdir ki, mulki hiqug nazariyyasinda sigortanin igtisadi-hiquqi
kateqoriya olarag magsadi va yerina yetirdiyi funksiya baximindan tamal prinsiplarindan
biri kimi sigorta hadisasi naticasinda yaranmis zararin mahz qgisa middatds aradan
galdinlmasi prinsipi gabul edilmisdir. “icbari sigortalar hagqinda” Qanunun 3.1.4-ci
maddasi ile da sigorta hadisalarinin naticalarinin aradan galdirilmasi, habels sigorta
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ddanislarinin mahz bu magsadlar Gcln istifadasinin taminati icbari sigortanin prinsipi
kimi muayyan edilmisdir.

“icbari sigortalar hagqinda Qanunun” 17.4-ci maddasi ila bu Qanunun 17.1.4-c
maddasinda nazarda tutulmus arayisi vermak salahiyyati olan organ tarafindean mahdud
va qisa bir zaman (10 giin) arzinda taqdim edilmasi vazifasinin miayyan olunmasi da bu
arayisin ganuni quvvays minmis mahkama gararini ehtiva etmamasina va sigortalanan
(vo vya faydalanan) saxsin maliyya itkisinin an gisa vaxtda kompensasiya edilmali
olmasina dalalat edir.

Diggata alinmahdir ki, Mulki Macallanin Azarbaycan Respublikasinin 2013-ci il 29
oktyabr tarixli Qanunu ila lagv edilmis 932-ci maddasina uygun olaraq, sigorta hadisasi
hesab edila bilan hadisa ile bagli mulki masuliyyatin sigortasi Uzra Uglncld $axs
barasinds, digar hallarda isa sigortall va ya sigorta olunan barasinds hamin hadisanin
bas vermasi ilo alagadar inzibati xata Uzra is va ya cinayat isi baslanarsa, sigortaci
muvafiq sigorta 6danisinin verilib-verilmamasi barada gararini salahiyyatli organin bu is
Uzra yekun gararindan sonra gabul edirdi.

Bazi hallarda uzun middst davam edan inzibati va cinayat islarinin
yekunlasmasinin gozlanilmasi isa zararin gisa muddatds aradan galdirilmasina manea
yaratdigindan va sigorta hiququnun mahiyyati va tayinatina zidd oldugundan bu madda
geyd edilan Qanunla Mulki Macalladan ¢ixarilmisdir. Odur ki, sigortagi artiq inzibati va
ya cinayat islarinin yekun gararini gdzlamadan, sigorta hadisasini tasdig edan sanad
asasinda sigorta mugqgavilasi Uzra zarari mUayyan edarak onu aradan galdirmalidir.

Vurgulanmalidir ki, sigorta hadisasi hesab edilan halin cinayat va yaxud inzibati xata
olarag giymatlandirilmasi 06zi-06zlUyunds sigorta mugqgavilasi Uzra yaranan subyektiv
hidqguqg va 6hdaliklarin mahiyyati baximindan mustaqil bir hiiqugi ahamiyyat kasb etmir.
Burada asas masale sigorta hadisasinin  sigortalinin va ya faydalanan sexsin gasdi
naticasinda bas verib-vermamasi masalasidir. Clnki sigortalanan risk sigortalinin va ya
faydalanan saxsin gasdi naticasinda bas verdiyi hallarda sigorta hadisasi Umumiyyatla
amala galmir va bu sababla da sigortalinin va ya faydalanan saxsin gasdi naticasinda bas
veran hallar sigorta taminatinin ahata dairasi xaricindadir.

Bela ki, “icbari sigortalar hagginda” Qanunun 36.3.1-ci maddasina asasan, amlakin
sigortalinin, faydalanan saxsin va ya onlarin rahbar iscilarinin hadisanin bas vermasina
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yonaldilmis gasdan etdiyi harakatlar naticasinda zadalanmasi sigorta hadisasi hesab
edilmir. Burada gasd sigortali, faydalanan saxs va ya zarargcakmisin sigorta 6hdaliklarinin
pozulmasina yonalmis sdurlu davranisini ehtiva edir.

O da nazara alinmalidir ki, “icbari sigortalar hagqinda” Qanunun 23.1.3-c
maddasinae muvafiq olaraqg, sigorta migavilasinin aid oldugu sahalara (binalara, tikililara
va s.) daxil olmaq, sigorta hadisasi hesab edila bilan halin bas vermasi barads malumat
aldigdan sonra hadisanin bas verma sabablarini arasdirmaqg, o cimladan hadisaya
sabab olmus amlaka baxis kecirmak, yaxud saxsdan izahat almaqg va ya bu magsadla
ekspertlar davat etmak sigortacinin hiiququdur.

Bu imkan sigortaclya sigorta hadisasinin hagigatan bas verib-vermamasini, o
cimladan bas vermis hadisanin sigortalinin va ya faydalanan saxsin gasdinin naticasinin
olub-olmamasini, onlarin sigorta mugavilasina zidd davranisa yol verib-vermamasini
muayyan etmak Ucln taninmisdir. Sigortacinin  gostarilon  salahiyyatlari  isin
tofarrUatlarini arasdirarag muvafig hallarda sigorta 6danisinin verilmasindan imtina
etmak hlququnu alda etmasina, sigortalinin (va ya faydalanan saxsin) iss muigavila
ohdaliklarina zidd davranisdan yararlanmaqg imkaninin garsisini almaga yonalmisdir.

Bela ki, Milki Macallanin 935.1.2-ci maddasina asasan, bu Macallads, Azarbaycan
Respublikasinin inzibati Xatalar Macsllasinds va Azarbaycan Respublikasinin Cinayat
Macallasinda nazards tutulmus masuliyyati istisna edan hallardan basqga, sigortalinin,
muvafig hallarda zararcakanin muvafig hadisanin bas vermasina ydonalan gasdan etdiyi
harakati va ya harakatsizliyi, habels hadisa ilo birbasa sabab alagasinda olan gasdan
cinayat toratmasi sigorta 6danisinin verilmasindan imtinanin asaslarindan birini taskil
edir.

Gostarilanlar o genaste galmaya asas verir ki, sigortagl sigortalinin va vya
faydalanan saxsin sigorta hadisasi oldugu iddia edilen hadisani gasdan tdratmasini
tasdiglayan sibutlar asasinda (sas, video yazl va s.) sigorta 6danisinin verilmasindan
asaslandiriimis gaydada imtina eda bilar. Habela, Mulki Macallanin 934.1-ci maddasi ila
muayyan edilmis muddatlards mivafiq cinayat va ya inzibati xataya dair is Uzra icraat
yekunlasmadigda sigorta 6danisinin hayata keciriimasindan sonra hadisanin muvafiq
soxslar tarafindan hadisa ilo birbasa sabab alagasinda olan gasdan cinayat toradilmasi
naticasinda bas vermasi sUbut olunarsa, sigortaci odadiklarini geri istamakdsa haqli
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olacaqdir.

Yuxarida geyd olunanlari nazara alarag Konstitusiya Mahkamasinin Plenumu hesab
edir ki, ganunvericilikds dasinmaz amlakin icbari sigortasi Uzra sigorta hadisalari ila bagli
salahiyyatli organin arayisinin formasi va mazmununa dair konkret talab olmadigindan,
muvafiq arayis gisminda hadisadan asili olarag hamin hadisanin bas vermasi faktini
muiayyan etmaya imkan veran, “icbari sigortalar hagginda” Qanunun 17.1.4-cti maddasi
ilo nazarda tutulan malumatlari 6zinda aks etdiran salahiyyatli organlar tarafindan
verilan sanad ¢ixis edir.

Konstitusiya Mahkamasinin Plenumu onu da geyd etmayi vacib bilir ki, sigorta
ddanisinin verilmasinin salahiyyatli organin sigorta hadisasi ile alagali is Uzra tagsiri
muayyan edan yekun gararindan sonra hayata kegirilmali olub-olmamasi va bunun
naticasi olarag iddia muaddatinin aximinin baslaniimasi ani kimi masalalarda hiiqug
tatbigedici organlar arasinda muxtalif yanasmalar sigorta munasibatlari istirakcilari
arasinda da farqli isglzar tacribaya sabab olmusdur. Bununla bagl gostarilmalidir ki,
malki (xUsusi) hdgugun asas alt sahalarindan biri olan sigorta hlququ digar hlqug
sahalari kimi onun mazmununu, tayinatini va istigamatlarini miayyan edan prinsiplar
asasinda qurulur. Bela prinsiplardan biri mulki hiqugun temal prinsiplarindan olan
vicdanhhq prinsipidir.

Vicdanlilig prinsipi Mulki Macallanin 6-ci maddasinda sadalanan mulki ganunveri-
ciliyin prinsiplari sirasinda gostarilmasa da Macallanin 5.3-ci maddasinda bu prinsip
Umumi talab kimi xUsusi olarag vurgulanmisdir. Homin maddaya asasan, milki hiqug
munasibatlarinin subyektlari 6z hlquqg va vazifalarini vicdanla hayata kecgirmaya
borcludurlar. Bununla bagh onu da geyd etmak lazimdir ki, adalat mihakimasini hayata
keciran mahkamalar taraflarin irali strib-sirmamasindan asili olmayarag hliqgugdan
sui-istifada halini muayyan etdikds bunu nazara almalidirlar. Hoamin Macallanin 16.1-ci
maddasinda isea mUuayyan olunmusdur ki, fiziki va hliqugi saxslarin yalniz va yalniz basqga
Soxsa ziyan vurmagq niyyati iloe hayata kecirdiklari harakatlars, habela hlqugdan digar
formalarda sui-istifade edilmasina yol verilmir (Konstitusiya Mahkamasi Plenumunun
“Azarbaycan Respublikasi Milki Macallasinin 399.3, 399.4, 445 va 449-cu maddalarinin
bazi middaalarinin sarh edilmasina dair” 2014-ci il 24 dekabr tarixli Qarari).

Mulki Macallanin 425-ci maddasina gora, 6z hldquglarini hayata kecirarkan va
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vazifalarini icra edarkan taraflorden har biri vicdanliigin talab etdiyi tarzds, yani
sartlasdiriimis vaxtda va yerds lazimi sakilda, dhdaliyin sartlarine va bu Macallanin
talablarine mlvafig suratds, bela sartlar va talablar olmadigda isa isglizar adatlara va ya
adatan irali surllan digar talablars muvafiq suratds harskat etmalidir. Ohdaliklari icra
edarkan taraflar mugavilanin yerina yetirilmasina zamin yaratmaq Ucln birga harakat
etmali va muqgavilanin magsadina ¢catmaga manecilik torads bilacak va ya 6hdaliklarin
icrasini tahlUkaya maruz qoya bilacak har ctr harakatlardan ¢akinmalidirlar.

Mulki Macallenin 560.1 va 560.2-ci maddalarina asasan, mulki hiquglar hiquga
uygun hayata kecirilmalidir. Hiquqgdan vyalniz basqgalarina ziyan vurmag magsadi ila
istifada edilmasi yolverilmazdir. Hiqugdan sui-istifadaya yol verilmir, bu asas tzarinda
hayata kecirilan razilasmalar va harakatlar isa etibarsizdir.

Hamin Macallanin 560.3.4-ci maddasina uygun olaraq, digar tarafin glvandiyi va
glvanmis oldugu avvalki raftara zidd hdququn hayata kecirilmasi hiqugdan sui-istifada
halini yaradir. Bu middaa digar saxsa zarar vura bilacak ziddiyystli davranisi gadagan
edir va saxsin Uzarina ardicil raftar etmak 6hdaliyi goyur.

Belalikls, vicdanhlig prinsipi baximindan, sigorta ddanisinin verilmasini cinayat va
ya inzibati xata islari Uzra icraatin yekunlasmasi ile sartlandiran sigorta muinasibatlari
istirakcisinin sonradan iddia muddatinin tatbigina dair arize vermasi borclunun iddia
muddati ile bagh fardi midafia hiiqugundan sui-istifadasi kimi giymatlandirilmalidir.

Gostarilanlara asasan Konstitusiya Mahkamasinin Plenumu asagidaki naticalars galir:

- sigorta oOdanisi ila bagh talablar Gzra iddia middatinin aximi sigortalinin (va ya
faydalanan saxsin) sigortacinin sigorta odanisini etmakdan imtina etmasini bildiyi
(bilmali oldugu), sigorta 6danisinin migdari ila razilasmadigl halda sigorta ddanisinin
hayata kecirildiyi, habels sigorta odanisi hayata kecirilmamakla yanasi sigorta
ddanisindan imtina haqgqginda bildiris verilmadikda sigortacinin 6hdaliyinin icra mtddati
(“Icbari sigortalar hagginda” Qanunun 18.1-ci maddasi ile nazards tutulmus middat)
bitdiyi andan baslayir;

- dasinmaz amlakin icbari sigortasi tizra sigorta hadisalarine miinasibatds “icbari
sigortalar hagqginda” Qanunun 17.1.4-ci maddasinda nazards tutulmus “arayis”
salahiyyatli organin hamin hadiss ila alagali inzibati xatalar va ya cinayat isi Uzra tagsiri
muayyan edan gararini ehtiva etmir.
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Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin VI hissasini va
“Konstitusiya Mahkamasi hagqginda” Azarbaycan Respublikasi Qanununun 60, 62, 63,
65-67 va 69-cu maddalarini rahbar tutaraq, Azarbaycan Respublikasi Konstitusiya
Mahkamasinin Plenumu

Qo RARA ALDL:

1. Sigorta ddanisi ila bagh talablar Gzra iddia muddatinin aximi sigortalinin (va ya
faydalanan saxsin) sigortacinin sigorta 6danisini etmakdan imtina etmasini bildiyi
(bilmali oldugu), sigorta 6danisinin migdari ila razilasmadigl halda sigorta ddanisinin
hayata kecirildiyi, habela sigorta 06danisi hayata kecirilmamakla yanasi sigorta
ddanisindan imtina haqqginda bildiris verilmadikda sigortacinin 6hdaliyinin icra middati
(“Icbari sigortalar hagginda” Azarbaycan Respublikasi Qanununun 18.1-ci maddasi ila
nazarda tutulmus middat) bitdiyi andan baslayir.

2. Dasinmaz amlakin icbari sigortasi Gizra sigorta hadisslarine muinasibatds “icbari
sigortalar haqqinda” Azarbaycan Respublikasi Qanununun 17.1.4-ci maddasinda
nazarda tutulmus “arayis” salahiyyatli organin hamin hadisa ila alagali inzibati xatalar va
ya cinayat isi Uzra taqgsiri muayyan edan gararini ehtiva etmir.

3. Qorar darc edildiyi gindan qlvvaya minir.

4. Qarar Azarbaycan Respublikasinin resmi dovlat gazetlarinda ve “Azarbaycan
Respublikasi Konstitusiya Mahkamasinin Malumati”nda darc edilsin, habela Azarbaycan
Respublikasi Konstitusiya Mahkamasinin resmi internet saytinda yerlasdirilsin.

5. Qarar gatidir, heg bir organ va ya saxs tarafindan lagv edils, dayisdirila va ya
rasmi tafsir edila bilmaz.

Sadr Farhad Abdullayev
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN

DECISION

OF THE PLENUM OF CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On interpretation of Article 17.1.4 of the Law of the Republic of Azerbaijan
“On Compulsory Insurance” in terms of Articles 373, 377.1 and 379 of the Civil Code
of the Republic of Azerbaijan

3 April 2025 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan composed of
Farhad Abdullayev (Chairman), Sona Salmanova, Humay Afandiyeva (Reporter-Judge),
Rovshan Ismayilov, Jeyhun Garajayev, Rafael Gvaladze, Fikrat Mammadov, Isa Najafov
and Kamran Shafiyeyv,

attended by the Court Clerk Faraid Aliyev,

in accordance with part VI of Article 130 of the Constitution of the Republic of
Azerbaijan, Articles 27.2 and 33 of the Law of the Republic of Azerbaijan “On
Constitutional Court” and Article 39 of the Internal Charter of the Constitutional Court
of the Republic of Azerbaijan at the request of the Baku Court of Appeal, examined in
via the written procedure of special constitutional proceedings the case on
interpretation of Article 17.1.4 of the Law of the Republic of Azerbaijan “On Compulsory
Insurance” in terms of Articles 373, 377.1 and 379 of the Civil Code of the Republic of
Azerbaijan.

having heard the report of Judge H. Afandiyeva, studied and discussed the request
of the Baku Court of Appeal, the opinion of the Milli Majlis of the Republic of Azerbaijan,
the specialist opinions submitted by the Legal Expertise and Legislative Initiatives
Center, the Central Bank of the Republic of Azerbaijan, Sumgait Court of Appeal and the
Bar Association of the Republic of Azerbaijan, as well as the expert opinion of S.
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Suleymanli, Associate Professor of Civil Law Department of Baku State University, PhD in
Law, and the case materials, the Plenum of the Constitutional Court of the Republic of
Azerbaijan

DETERMINED AS FOLLOWS:

The Baku Court of Appeal has applied to the Constitutional Court of the Republic of
Azerbaijan (hereinafter referred to as the “Constitutional Court”) with a request for
interpretation of Article 17.1.4 of the Law of the Republic of Azerbaijan “On Compulsory
Insurance” (hereinafter referred to as the Law “On Compulsory Insurance”) in terms of
Articles 373, 377.1 and 379 of the Civil Code of the Republic of Azerbaijan (hereinafter
referred to as the Civil Code), for the purpose of clarifying whether, in cases that may be
considered as an insurance event under compulsory insurance of immovable property,
the payment of the relevant insurance compensation by the insurer should be carried
out only after the final decision of the competent authorities determining fault in
connection with that event, as well as determining which documents are encompassed
by the “certificate” provided for in Article 17.1.4 of the Law in relation to compulsory
insurance of immovable property, and clarifying issues related to the terms of claim
within the said insurance relations.

It is indicated in the request that, according to the certificate of compulsory
insurance of immovable property, within the case concerning A. RahimoVv's claim
against “Azsigorta” Open Joint-Stock Company for insurance payment, the relevant non-
residential premises were insured for the period from 5 June 2018 to 4 June 2019. On
26 March 2019, a fire occurred at the said address, a criminal case was initiated in
connection with the incident, and on 17 March 2021 criminal prosecution against A.
Rahimov was terminated, while it was decided to continue criminal prosecution in
respect of persons whose actions contained elements of a criminal offense.

By the judgment of the Nizami District Court of Baku dated 13 May 2022,
N.Fatullayev, who was working as an electrician in the non-residential premises
constituting the subject of insurance, was found guilty of committing the crime
provided for in Article 225.2 of the Criminal Code of the Republic of Azerbaijan.
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A.Rahimov addressed a pre-trial claim letter to the insurer dated 18 October 2022,
requesting payment of the insurance compensation and a penalty for delay within 5
working days. Subsequently, on 3 November 2022, A. Rahimov applied to the court
requesting issuance of a judgment ordering the recovery from the respondent of the
insurance compensation for the damage caused as a result of the occurred insurance
event, the penalty for delay in payment, and the state duty, and payment thereof to
him.

The respondent, submitting an application on application of the limitation period
as a ground for objection to the claim, stated that although the claimant submitted the
required documents within one month after the occurrence of the event, and did not
receive the insurance payment within 7 working days from the expiry of that period (i.e.
from 26 April 2019), he applied to the court after 3 years 5 months and 27 days,
thereby missing the three-year limitation period.

The Baku Commercial Court, agreeing with the respondent’s objection regarding
the expiry of the limitation period, dismissed the claim by its judgment dated 28
February 2023.

By the judgment of the Commercial Chamber of the Baku Court of Appeal dated 13
December 2023, the appeal was not upheld and the judgment of the court of first
instance was left unchanged.

By the decision of the Commercial Chamber of the Supreme Court of the Republic
of Azerbaijan dated 17 January 2024, the cassation complaint was partially upheld, the
judgment of the appellate instance court was set aside, and the case was remitted to
that court for reconsideration.

During the repeated appellate review of the case, the court established that there
are different approaches among legal practitioners in this matter and, accordingly,
differing court decisions exist.

Thus, according to one of the approaches of certain legal practitioners, the time
limit for performance of the insurer’s obligation to make an insurance payment under
compulsory insurance contracts is regulated by compulsory insurance legislation in such
a way that, after the occurrence of the insurance event, the insured shall apply to the
insurer for payment of insurance compensation by submitting the necessary documents
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provided for by law, and no later than 7 working days from the date when the last of
the documents is submitted and (or) received, the insurer shall make the insurance
payment or provide the insured, the insured person or the beneficiary with a written
reasoned notice on refusal to make the insurance payment.

Among the documents to be submitted by the insured as provided for in Article 17
of the Law “On Compulsory Insurance”, the certificate submitted by the competent
authorities regarding the person (persons) at fault in the occurrence of the insurance
event is of particular importance.

From the perspective of the requirement of Article 41.1 of the Law, a comparative
analysis of Articles 17.1.4 and 36.3.1 leads to the conclusion that, in compulsory
insurance of immovable property, the settlement process necessarily requires
clarification of whether the insurance event occurred as a result of intent, and confirms
the mandatory nature of the certificate provided for in Article 17.1.4.

In order to submit a certificate regarding the person at fault in the occurrence of
the insurance event, based on the fundamental principles of the Constitution of the
Republic of Azerbaijan (hereinafter referred to as the Constitution) and criminal
legislation, there must be a court judgment that has entered into legal force
establishing the guilt of a specific person in relation to that event (presumption of
innocence).

When examining the grounds for refusal to make an insurance payment, the legal
significance of submission (or obtaining) of the said document becomes even more
apparent. According to Articles 21.1.5 and 36.3.1 of the Law “On Compulsory
Insurance”, one of the grounds for refusal of insurance payment is intentional actions of
the insured, the beneficiary or their managerial staff aimed at causing the occurrence of
the event.

In such a case, the “certificate” referred to in Article 17.1.4 of the Law “On
Compulsory Insurance” is understood to mean a court judgment that has entered into
legal force and a decision on termination of criminal proceedings.

In this case, the limitation period in respect of the present case under
consideration by the court should be considered as not having expired.

According to another approach, entry into legal force of a court judgment (or other
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final decision) requires a considerable period of time, and when the issue is approached
from the above-mentioned position, it may be concluded that, in cases of property
insurance events, persons would be required to wait for an excessively long period in
order to obtain insurance compensation, which would contradict the principles set forth
in Articles 3.1 and 3.1.4 of the Law “On Compulsory Insurance”, including the principle
of elimination of the consequences of insurance events.

Furthermore, in such a situation, issues such as the time period within which
insurance compensation must be paid to persons, the moment of arising of the relevant
rights of claim, as well as matters related to limitation periods, would give rise to
different interpretations and, consequently, lead to legal uncertainty.

On the basis of the above, in order to ensure the formation of a uniform judicial
practice, to achieve consistent and correct application of legislation, and thereby to
ensure protection of the rights and legitimate interests of subjects of insurance
relations, as well as compliance with the requirements of the principle of legal certainty,
the Baku Court of Appeal has come to the conclusion that it is necessary to apply to the
Constitutional Court.

The Plenum of the Constitutional Court considers it necessary to note the following
in relation to the request:

In accordance with Parts | and Il of Article 13, Part Il of Article 29 and Article 59 of
the Constitution, state, private and municipal property in the Republic of Azerbaijan is
equally recognized and protected, guarantees are provided for the inviolability of
property, as well as for freedom of entrepreneurship and the freedom of contract in
civil circulation arising from the right to engage in other types of economic activity not
prohibited by law.

At the same time, in accordance with Part | of Article 60 of the Constitution,
everyone is guaranteed protection of his or her rights and freedoms in administrative
proceedings and in court.

The right to property is protected by all means not prohibited by law, and judicial
protection acts as the principal means of such protection. During judicial resolution of
disputes concerning property, guarantees are provided for the rights of all participants
of the dispute — both those who bring a claim expecting satisfaction of their property
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claims by a court act having binding legal force, and those who do not agree with such
claims.

It should be noted that subjects of civil legal relations must have a real opportunity
to use procedural means to protect their rights and legitimate interests. Equality before
the law and the court is ensured by examination of each case under the same
procedural rules and in the same form, with equal procedural guarantees for the
parties.

Thus, equal satisfaction of lawful claims of interested persons is achieved, and
equal opportunities are created for them to protect their interests before the court.

Protection of stability of civil circulation is ensured not only by judicial protection
of justified claims of the parties, but also by the provision of substantive legal norms
within legal regulation that allow the opposing party to request that a dispute not be
examined on its merits where a person applies to the court for protection of his or her
rights after a considerable period of time has elapsed since becoming aware of the
violation of such rights. Such regulation, which applies to all participants of civil legal
relations, is reflected in the provisions of civil legislation relating to limitation periods,
the procedure for their calculation, as well as the grounds for suspension and
interruption of their running (Decision of the Plenum of the Constitutional Court dated
3 June 2013 “On interpretation of Articles 373.2 and 384.0.4 of the Civil Code of the
Republic of Azerbaijan”).

Since the issue raised in the request concerns commencement of limitation
periods in respect of claims arising out of compulsory insurance contracts, it should be
noted that insurance is an economic-legal category mainly aimed at elimination of the
negative consequences of anticipated harmful events, being a system of protection of
property interests related to the property, life, health, civil liability and activities not
prohibited by legislation, including entrepreneurial activity, of the insured or insured
person.

Insurance coverage arises on the basis of an insurance contract and, according to
Article 883.1 of the Civil Code, an insurance contract is an agreement defining
conditions under which, in return for payment of the relevant insurance premium by
the insured, the insurer undertakes, as an obligation, compensation of losses connected
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with risks to which the insurance object may be exposed, reimbursement of damage
caused, or payment of an agreed monetary amount upon occurrence of a certain event.

The mutual rights and obligations arising between the insurer and the insured, as
participants of the insurance contract, are primarily expressed, on the part of the
insured, in the obligation to pay the insurance premium and the right to receive
insurance compensation upon occurrence of an insurance event provided for in the
insurance contract, and, correspondingly, on the part of the insurer, in the right to
receive the insurance premium and the obligation to make insurance payment upon
occurrence of an insurance event.

According to Articles 889.1 and 922.3 of the Civil Code, insurance interest is an
interest conditioned by the probability that a person may incur financial loss in the
event of occurrence of an insurance event, and on which his or her right to insure the
insurance object is based. An insurance event must possess the probability of
occurrence and (or) characteristics of fortuity.

An insurance event is an event or circumstance occurring during the validity period
of the insurance contract, which serves as the basis for payment of insurance
compensation to the insured, insured person or other beneficiary under compulsory
insurance legislation or the insurance contract, that is, a realized insurance risk. Events
and circumstances regarded as insurance events are determined by compulsory
insurance laws in relation to compulsory insurance, and by the insurance contract based
on agreement of the parties in relation to voluntary insurance (Articles 922.1 and 922.2
of the Civil Code).

According to Article 923 of the Civil Code, the insured, insured person or
beneficiary, after becoming aware of occurrence of an insurance event, shall
immediately or within the shortest possible time notify the insurer or its representative,
as well as the competent state authorities that must be informed about such event, by
any means.

Where the insured, insured person or beneficiary has informed the insurer of
occurrence of the insurance event, but has failed to notify the competent state
authorities provided for in Article 923.1 of this Code, the insurer shall immediately
notify those authorities of such event.
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Irrespective of notification by the insured or insured person to the insurer
regarding occurrence of the insurance event, the competent state authorities informed
thereof shall notify the insurer accordingly.

Notification to the insurer regarding occurrence of an insurance event by other
persons apart from those entrusted with the duty of notification under Article 923.1 of
this Code, including competent state authorities and, in relevant cases, the injured
party, by any means, shall also be regarded as notification of the insurance event.

According to Article 933.1 of the Civil Code, insurance payment shall be made
where each of the following exists:

e an insurance claim addressed to the insurer by the insured, the insured person or
the beneficiary upon occurrence of an insurance event;

« Wwhere any state authority is required to be informed in relation to an event that
may be considered as an insurance event, the relevant document submitted by
that authority concerning the event;

« other documents required for making the insurance payment as provided for in
compulsory insurance laws and relevant insurance rules.

The list of documents required for making an insurance payment is determined by
Article 17 of the Law “On Compulsory Insurance”.

No later than 7 working days from the date of receipt by the insurer of the last of
the above-mentioned documents (taking into account Article 933.3 of the Civil Code),
the insurer shall make the insurance payment or provide the insured, the insured
person or the beneficiary with a written reasoned notice on refusal to make the
insurance payment (Article 934.1 of the Civil Code).

The same rule is provided for in Article 18.1 of the Law “On Compulsory
Insurance”.

With regard to the issue of commencement of the running of the period for claims
relating to insurance payments, it should first be noted that, according to Article 373 of
the Civil Code regulating limitation periods, the limitation period for contractual claims
is three years.

Article 377.1 of the same Code establishes that the running of the limitation period
begins from the day when the person knew or should have known that his or her right
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had been violated.

As can be seen, the current legislation links commencement of the running of the
limitation period not to an objective moment, but to a subjective moment. It is precisely
from this moment that the right of claim in the substantive sense arises. By the right of
claim in the substantive sense is meant the possibility of compulsory enforcement of
civil rights, and this possibility is limited by a specific period.

Thus, the running of the limitation period cannot commence earlier than the
moment when the right is violated. Therefore, under an insurance contract, it is
specifically the insurer’s refusal to make an insurance payment or making an incomplete
payment that creates legal grounds for the insured to disagree with the insurer’s
decision and challenge that decision.

It is not without reason that Article 22.1.7 of the Law “On Compulsory Insurance”
establishes, precisely in relation to the insurer’s decision refusing to make an insurance
payment or where the insured disagrees with the amount of the insurance payment,
the right of the insured to lodge a complaint with the Central Bank and the court. The
same right is also recognized for the injured party under Article 24.1.6 of the same Law.

It should also be noted that failure by the insurer, within the period established by
law, either to make the insurance payment or to provide a reasoned refusal thereof,
constitutes a violation of the rights of the insured (or beneficiary). Thus, legislation
expressly provides for the insurer’s obligation to perform the above-mentioned actions
within 7 working days from submission of the relevant documents. For this reason,
where the insurer fails to make the payment within 7 working days and also fails to
provide the insured with a written notice of refusal, this clearly contradicts the
requirements of legislation. In such a case, upon expiry of the time for performance of
the obligation to make the insurance payment (the end of 7 working days), the insured
(or beneficiary) becomes aware that the right to insurance coverage has been violated.
In this case, failure of the insurer to provide a reasoned notice of refusal to make the
insurance payment does not carry legal significance for the purposes of commencement
of the running of the limitation period.

According to Article 427.3 of the Civil Code, where an obligation provides for the
day of its performance or the period during which it must be performed, or where such
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day or period can be determined, the obligation shall be performed on that day or at
any moment within such period. Also, pursuant to Article 445.2.1 of the Civil Code,
failure to perform an obligation within the period established for its performance shall
be regarded as delay in performance by the debtor. According to Article 377.2 of the
Civil Code, with regard to obligations for which a period of performance has been
determined, the running of the limitation period begins upon expiry of the period of
performance.

Taking into consideration the above-mentioned, the Plenum of the Constitutional
Court considers that the limitation period in respect of claims relating to insurance
payment begins to run from the moment when the insured (or beneficiary) knew (or
should have known) of the insurer’s refusal to make the insurance payment, or from the
moment when the insurance payment was made where the insured disagrees with the
amount of the insurance payment, as well as from the expiry of the period for
performance of the obligation (the period provided for in Article 18.1 of the Law “On
Compulsory Insurance”).

Article 17.1.4 of the Law “On Compulsory Insurance” lists, among the documents
required for making an insurance payment, a certificate submitted by the competent
authorities concerning the details of the event that may be considered as an insurance
event (the time and place of occurrence of the event, the person (persons) at fault in
and (or) the injured person (persons), as well as the damaged property and the nature
of the damage).

It should be noted that, according to Article 35.1 of the Law “On Compulsory
Insurance”, compulsory insurance of immovable property is applied for the purpose of
compensation for damage caused in connection with damage to, destruction of, or loss
in any form of immovable property as a result of fire or other events.

Insurance events in relation to compulsory insurance of immovable property are
listed in Article 36.1 of the same Law.

The above-mentioned certificate, included among the documents required for
making an insurance payment, is issued by different authorities depending on the
various circumstances provided for by that Article, confirms occurrence of the event
that may be considered as an insurance event, and also makes it possible to determine
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the damage caused.

Obtaining this certificate is the obligation of the insurer. According to Article 17.4
of the Law “On Compulsory Insurance”, in order to obtain the certificate provided for in
Article 17.1.4 of this Law, the insurer shall immediately submit an inquiry to the
competent authorities. Based on this inquiry, the competent authorities shall provide,
within 10 days from the date of receipt of the inquiry, any information required in
connection with the insurance event, disclosure of which is not prohibited by the Law of
the Republic of Azerbaijan “On Access to Information”.

Although it is indicated that the “person at fault in the occurrence of the insurance
event” should be specified in that certificate, this condition cannot be regarded as an
imperative requirement. Thus, in certain cases, it may be impossible to identify the
person at fault in the occurrence of the event within a short period of time (10 days),
while in other cases such determination may generally be impossible, may fall outside
the competence of the authority issuing such certificate, or, in some cases, the event
may occur without fault of any person at all.

It should also be emphasized that indication of the “person at fault” in the
certificate does not, in itself, contradict the presumption of innocence. Thus, failure to
examine an act from the criminal-law or administrative-law perspective, or failure to
prove fault in administrative offense or criminal proceedings, does not exclude
existence of civil-law fault. That is, fault also constitutes a characteristic element of the
subjective aspect of a civil-law violation.

It should be taken into consideration that, in civil law theory, one of the
fundamental principles of insurance, in terms of its purpose and function as an
economic-legal category, is recognized as the principle of eliminating, within the
shortest possible period, damage arising as a result of an insurance event. Article 3.1.4
of the Law “On Compulsory Insurance” also establishes, as a principle of compulsory
insurance, elimination of the consequences of insurance events, as well as ensuring use
of insurance payments precisely for such purposes.

The fact that Article 17.4 of the Law “On Compulsory Insurance” imposes an
obligation on the authority competent to issue the certificate provided for in Article
17.1.4 of that Law to submit such certificate within a limited and short period of time
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(10 days) also indicates that such certificate does not encompass a court decision
having entered into legal force, and that financial loss of the insured (or beneficiary)
should be compensated within the shortest possible time.

It should be taken into account that, according to Article 932 of the Civil Code,
repealed by the Law of the Republic of Azerbaijan dated 29 October 2013, where, in
connection with an event that may be considered as an insurance event, administrative
offense proceedings or criminal proceedings were initiated against a third person in
respect of civil liability insurance, and in other cases against the insured or the insured
person, the insurer adopted a decision on whether or not to make the relevant
insurance payment only after the final decision of the competent authorities in that
case.

Since, in certain cases, awaiting completion of administrative and criminal
proceedings lasting for a long period of time hindered elimination of damage within a
short period and contradicted the essence and purpose of insurance law, that Article
was removed from the Civil Code by the said Law. Therefore, without awaiting the final
decision in administrative or criminal proceedings, the insurer must determine and
eliminate the damage under the insurance contract on the basis of the document
confirming the insurance event.

It should be emphasized that qualification of an event that may be considered as
an insurance event as a criminal offense or an administrative offense does not, in itself,
carry independent legal significance in terms of the nature of subjective rights and
obligations arising under the insurance contract. The principal issue here is whether the
insurance event occurred as a result of intent of the insured or the beneficiary. This is
because, where the insured risk occurs as a result of intent of the insured or the
beneficiary, an insurance event does not arise at all, and for this reason, events
occurring as a result of intent of the insured or the beneficiary fall outside the scope of
insurance coverage.

Thus, according to Article 36.3.1 of the Law “On Compulsory Insurance”, damage
to property resulting from intentional acts of the insured, the beneficiary or their
managerial staff aimed at causing occurrence of the event shall not be considered as an
insurance event.
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Here, intent encompasses conscious conduct of the insured, the beneficiary or the
injured party aimed at violation of insurance obligations.

It should also be taken into account that, pursuant to Article 23.1.3 of the Law “On
Compulsory Insurance”, the insurer has the right to enter the areas to which the
insurance contract applies (buildings, structures, etc.), to investigate the causes of
occurrence of the event after receiving information on an event that may be considered
as an insurance event, including inspection of the property that caused the event,
obtaining explanations from persons, or inviting experts for such purpose.

This opportunity is granted to the insurer in order to determine whether the
insurance event actually occurred, including whether the occurred event was a result of
intent of the insured or the beneficiary, and whether they engaged in conduct contrary
to the insurance contract. The above-mentioned powers of the insurer are aimed at
enabling the insurer, by examining details of the case, to obtain the right, in relevant
circumstances, to refuse to make an insurance payment, while at the same time
preventing the insured (or beneficiary) from benefiting from conduct contrary to
contractual obligations.

Thus, pursuant to Article 935.1.2 of the Civil Code, except for circumstances
excluding liability as provided for in this Code, the Code of Administrative Offenses of
the Republic of Azerbaijan and the Criminal Code of the Republic of Azerbaijan,
intentional acts or omissions of the insured and, where relevant, the injured party
aimed at causing occurrence of the relevant event, as well as commission of an
intentional crime directly causally linked to the event, constitute one of the grounds for
refusal to make an insurance payment.

The foregoing leads to the conclusion that the insurer may reasonably refuse to
make an insurance payment on the basis of evidence (audio recordings, video
recordings, etc.) confirming that the insured or the beneficiary intentionally caused the
event claimed to be an insurance event. Likewise, where proceedings concerning the
relevant criminal offense or administrative offense are not completed within the time
limits established by Article 934.1 of the Civil Code, and after the insurance payment
has been made it is proved that the event occurred as a result of commission of an
intentional crime by relevant persons directly causally linked to that event, the insurer
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shall be entitled to reclaim the amount paid.

Taking into account the above-mentioned, the Plenum of the Constitutional Court
considers that, since legislation does not establish specific requirements regarding the
form and content of the certificate of the competent authorities concerning insurance
events under compulsory insurance of immovable property, the relevant certificate
shall be understood as a document issued by competent authorities which, depending
on the event, makes it possible to determine the fact of occurrence of that event and
contains the information provided for in Article 17.1.4 of the Law “On Compulsory
Insurance”.

The Plenum of the Constitutional Court also considers it necessary to note that
differing approaches among law-applying authorities as to whether insurance payment
should be made only after the final decision of the competent authorities determining
fault in proceedings related to the insurance event, and, consequently, as to the
moment of commencement of the running of the limitation period, have also led to
differing business practices among participants of insurance relations. In this regard, it
should be noted that insurance law, as one of the principal sub-branches of civil
(private) law, is constructed, like other branches of law, on the basis of principles
determining its content, purpose and directions. One of such principles is the principle
of good faith, which is one of the fundamental principles of civil law.

Although the principle of good faith is not expressly listed among the principles of
civil legislation set forth in Article 6 of the Civil Code, this principle is specifically
emphasized as a general requirement in Article 5.3 of the Code. According to that
Article, subjects of civil legal relations are obliged to exercise their rights and perform
their obligations in good faith. In this regard, it should also be noted that courts
administering justice must take into account abuse of rights whenever such
circumstances are established, irrespective of whether the parties raise this issue.
Article 16.1 of the same Code establishes that actions of natural and legal persons
carried out solely with the intention of causing harm to another person, as well as abuse
of rights in other forms, shall not be permitted (Decision of the Plenum of the
Constitutional Court dated 24 December 2014 “On interpretation of certain provisions
of Articles 399.3, 399.4, 445 and 449 of the Civil Code of the Republic of Azerbaijan”).
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According to Article 425 of the Civil Code, in exercising their rights and performing
their obligations, each party shall act in the manner required by good faith, that is,
properly, at the agreed time and place, in accordance with the terms of the obligation
and the requirements of this Code, and, in the absence of such terms and
requirements, in accordance with business customs or other generally accepted
requirements. In performing obligations, the parties shall act jointly in order to create
conditions for performance of the contract and shall refrain from any actions that may
hinder achievement of the purpose of the contract or endanger performance of
obligations.

According to Articles 560.1 and 560.2 of the Civil Code, civil rights shall be
exercised lawfully. Exercise of a right solely for the purpose of causing harm to others
shall be inadmissible. Abuse of rights shall not be permitted, and agreements and
actions carried out on such grounds shall be invalid.

Pursuant to Article 560.3.4 of the same Code, exercise of a right contrary to
previous conduct on which the other party relied and had reason to rely constitutes
abuse of rights. This provision prohibits contradictory conduct that may cause harm to
another person and imposes on a person the obligation to act consistently.

Thus, from the perspective of the principle of good faith, where a participant in
insurance relations conditions payment of insurance compensation on completion of
criminal or administrative offense proceedings, and subsequently files an application for
application of the limitation period, such conduct should be regarded as abuse by the
debtor of the individual right of defense related to the limitation period.

Taking into consideration the above-mentioned, the Plenum of the Constitutional
Court comes to the following conclusions:

« the running of the limitation period in respect of claims relating to insurance
payment begins from the moment when the insured (or beneficiary) knew (or
should have known) of the insurer’s refusal to make the insurance payment, from
the moment when the insurance payment was made where the insured disagrees
with the amount of the insurance payment, as well as from the expiry of the period
for performance of the insurer’s obligation (the period provided for in Article 18.1
of the Law “On Compulsory Insurance”) where no insurance payment has been
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made and, at the same time, no notice of refusal to make the insurance payment

has been provided;

e in relation to insurance events under compulsory insurance of immovable
property, the “certificate” provided for in Article 17.1.4 of the Law “On
Compulsory Insurance” does not encompass a decision of the competent
authorities determining fault in administrative offense proceedings or criminal
proceedings related to that event.

Being guided by Part VI of Article 130 of the Constitution of the Republic of
Azerbaijan and Articles 60, 62, 63, 65-67 and 69 of the Law of the Republic of
Azerbaijan “On Constitutional Court”, the Plenum of the Constitutional Court of the
Republic of Azerbaijan

DECIDED:

1. The running of the limitation period in respect of claims relating to insurance
payment begins from the moment when the insured (or beneficiary) knew (or should
have known) of the insurer’s refusal to make the insurance payment, from the moment
when the insurance payment was made where the insured disagrees with the amount
of the insurance payment, as well as from the expiry of the period for performance of
the insurer’s obligation (the period provided for in Article 18.1 of the Law of the
Republic of Azerbaijan “On Compulsory Insurance”) where no insurance payment has
been made and, at the same time, no notice of refusal to make the insurance payment
has been provided.

2. In relation to insurance events under compulsory insurance of immovable
property, the “certificate” provided for in Article 17.1.4 of the Law of the Republic of
Azerbaijan “On Compulsory Insurance” does not encompass a decision of the
competent authorities determining fault in administrative offense proceedings or
criminal proceedings related to that event.

3. This Decision shall enter into force from the date of its publication.

4. This Decision shall be published in the official state newspapers of the Republic
of Azerbaijan and in the Bulletin of the Constitutional Court of the Republic of
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Azerbaijan, as well as placed on the official website of the Constitutional Court of the
Republic of Azerbaijan.

5. The decision is final, and may not be cancelled, changed or officially interpreted
by any institution or official.

Chairman Farhad Abdullayev
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AZBRBAYCAN RESPUBLIKASI ADINDAN

Azarbaycan Respublikasi
Konstitusiya Mahkamasi Plenumunun

Qo RARI

Azarbaycan Respublikasi Konstitusiyasinin 13-cii maddasinin | hissasinin va 29-cu
maddasinin | va Il hissalarinin talablari baximindan Azarbaycan Respublikasi Miilki
Macallasinin 329, 340.2 va 661-ci maddalarinin alagali sakilda sarh edilmasina dair

20 iyun 2025-ci il Baki sahari

Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu Farhad Abdullayev
(sadr), Sona Salmanova, Humay ©fandiyeva, Révsan ismayilov, Ceyhun Qaracayev
(maruzaci-hakim), Fikrat Mammadov, isa Nacafov, Kamran Safiyev va Xanlar Valiyevdan
ibarat tarkibds,

mahkama katibi Faraid 3liyevin istiraki ils,

Azarbaycan Respublikasi Konstitusiyasinin  130-cu maddasinin VI hissasing,
“Konstitusiya Mahkamasi hagqinda” Azarbaycan Respublikasi Qanununun 27.2 va 33-cl
maddalarine  va Azarbaycan Respublikasi  Konstitusiya Msahkamasinin  Daxili
Nizamnamasinin 39-cu maddasina mivafig olarag, xtsusi konstitusiya icraatinin yazil
prosedur gaydasinda kecirilan mahkama iclasinda Baki Apellyasiya Mahkamasinin mu-
raciati asasinda Azarbaycan Respublikasi Konstitusiyasinin 13-ci maddasinin | hissasinin
va 29-cu maddasinin | va Il hissalarinin talablari baximindan Azarbaycan Respublikasi
Mulki Macallasinin 329, 340.2 va 661-ci maddalarinin alagali sakilds sarh edilmasina
dair konstitusiya isina baxdi.

Is Uzra hakim C.Qaracayevin maruzasini, maraqli subyektlar Baki Apellyasiya Mah-
kemasinin muraciatini va Azarbaycan Respublikasi Milli Maclisi Aparatinin mulahizasini,
Azarbaycan Respublikasinin  Ali Mahkamasi, Huquqi Ekspertiza va Qanunvericilik
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Tasabbuslari Markazi tarafindan tagdim edilmis mitaxassis mulahizalarini, ekspertlar
Baki Dovlat Universitetinin Hiquq fakultasinin MUlki hliqug kafedrasinin mudiri, hliqug
Uzra falsafe doktoru, dosent S.Yusifovun va hamin kafedranin doktoranti H.irzayevin
royini va is materiallarini arasdirilb muzakirs edarak, Azarbaycan Respublikasi
Konstitusiya Mahkamasinin Plenumu

MUBYYBN ETDI:

Baki  Apellyasiya  Mahkamasi  Azarbaycan  Respublikasinin  Konstitusiya
Mahkamasina (bundan sonra — Konstitusiya Mahkamasi) muraciat edarak Azarbaycan
Respublikasi Mulki Macallasinin (bundan sonra — Mlki Macalla) 329, 339.1, 340.2 va
661-ci maddalarinin alagali sakilda sarh edilmasini xahis etmisdir.

Mduracistden gorunur ki, R.Mahmudova V.9liyevaya garsi iddia arizasi ila Baki
sohari Xazar Rayon Mahkamasina muraciat edarak cavabdehin Baki sahari Xazar rayonu
Stvalan gasabasinda yerlasan evdan istifads hlqugquna xitam verilmasini va onun
hamin evdan c¢ixarilmasini xahis etmisdir.

V.9liyeva isa cavabdehlar R.Mahmudova va Baki sahari 27 sayli notariat ofisina
garsl garsiligh iddia arizasi ile mahkemaya muraciat edarak onunla R.Mahmudova
arasinda rasmilasdirilmis dasinmaz amlakin algi-satqi mugavilasinin ve hamin migqavils
asasinda Dasinmaz ©mlakin Dovlat Reyestrindean R.Mahmudovanin adina verilmis
cixarisin etibarsiz hesab edilmasini xahis etmisdir.

Qarsihgli iddia bela asaslandirilmisdir ki, hamin algi-satgl mugavilasi R.Mahmudova
tarafindan onun ogluna verilmis borcun taminati olaraqg rasmilasdirilmisdir.

Baki sahari Xazar Rayon Mahkamasinin 11 iyun 2024-cu il tarixli gatnamasi ila ilk
iddia radd olunmus, garsiligli iddia ise tamin edilmisdir.

R.Mahmudova apellyasiya sikayati verarak gatnamanin lagv edilmasini, ilkin
iddianin tamin, garsihgl iddianin radd edilmasini xahis etmisdir.

lso baxan Baki Apellyasiya Msahkamasi vyalan aqdls bagli minasibatlarin
tanzimlanmasi ila alagadar mahkamsa tacribasinda geyri-miayyanliyin oldugunu tasbit
edarak Mulki Macallanin  muvafig maddalarinin sarh edilmasinin zaruri oldugu
gonaatina galmisdir.
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Miuraciatde geyd olunmusdur ki, birinci instansiya mahkamasi taraflar arasinda
borc va ipoteka miunasibatlorinin  movcudlugu naticasine galmis va algi-satql
mugavilasini yalan aqd olmasi asasi ila etibarsiz hesab etmisdir.

Baki Apellyasiya Mahkamasi isa gostarmisdir ki, algi-satqr muigavilasinin yalan aqd
olmasi ganaatina galmak Ucln “aqd barads yanlis tasavvir yaratmag niyyati” yalan
aqdin tarkib alamati kimi mdvcud olmali, ham da bu niyyat “har hansi bir manfaat alds
etmak” magsadini gidmalidir.

Bu masala ila bagli bir grup hiquqg tatbigedanlar hesab edirlar ki, taraflarin aqd
barada yanlis tasavvirinid yaratmagq istadiklari saxs hamin mugavilani notarial gaydada
tasdig edan notariusdur. Digarlarinin fikri ondan ibaratdir ki, iki saxsin yalan aqd
baglayarkan hamin aqd barada yanhs tasavvirinid yaratmagq istadiklari saxs (saxslar) bu
va ya digar formada hamin agqdds maragli olan saxslar ola bilar, notariusun iss bu aqdda
hec bir maragl olmamagla yalniz aqdi tasdiq edir ve onun Uctn taraflarin bagladiglar
a2qgdin hansi magsad gltidmasinin shamiyyati ola bilmaz.

Mduraciat edanin ganaatina gors, taraflarin aqd barads yanlis tasavvir yaratmaqg
istadiklari saxs notarius olmadigda, yalan aqdin mivafiq tarkib alamati (Uclncl saxs va
soxslara minasibatda) mdvcud olmadigindan, onu yalan agd kimi giymatlandirmak
mumkUn deyil va bels olan halda hamin aqdin Umumiyyatls etibarsiz olub-olmamasinin,
etibarsiz olduqgda isa etibarsiz agdlarin hansi névina aid olmasinin miayyan edilmasina
zorurat yaranir.

Miuraciatde o da geyd edilmisdir ki, taraflor arasinda munasibatlarin algi-satql
predmeti olan asyanin yenidan alinmasina (satin alinmasina) yodnalan algi-satqi
mugqgavilasi kimi giymatlandirilmasinin, hamcinin algi-satgqr muigavilasi Uzra borc
gisminda verilmis mablagla dasinmaz amlakin orta bazar giymati arasinda moévcud olan
kaskin fargin hamin mugqavilanin borc alanin agir vaziyyata dismasi va kreditorun
bundan istifade etmasi naticasinda hamin saxsin 6zU Ugln son daraca alverissiz sartlarla
baglamaga macbur oldugu aqd (agir sartli aqgd) kimi giymatlandirilarak etibarsiz hesab
edilmasinin  (Midlki  Macalleanin  339.1-ci maddasinin  tatbiginin) muimkdnliyl
masalalarinin  hall edilmasi Ucln mdlki ganunvericiliyin  yuxarida geyd olunan
maddalarinin alagali sakilda sarh edilmasi zaruridir.

Konstitusiya Mahkamasinin Plenumu muracistls alagadar asagidakilari geyd edir.
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Azarbaycan Respublikasi Konstitusiyasinin (bundan sonra — Konstitusiya) 13-ci
maddasinin | hissasina va 29-cu maddasinin | va Il hissalarine asasan, Azarbaycan
Respublikasinda mulkiyyat toxunulmazdir va dovlat tarafinden mudafis olunur. Har
kasin mulkiyyat hiququ vardir. Mulkiyystin heg bir novina Gstunlik verilmir. Mulkiyyat
hdqguqu, o cimladan xususi mulkiyyat hiququ ganunla gorunur.

Haquqgi dovletde mulki dovriyys sahasinda hliqug minasibatlarinin tanzimlanmasi
har kasin ganun ve mahkama qarsisinda barabarliyi, mulkiyyatin toxunulmazligl va
mugqavila azadligl, bu mdunasibatlarin subyektlarinin hlqugi statusu muayyanlas-
dirilarkan ictimai va xisusi maraglarin tarazligl, onlarin hdquglarinin hayata kegirilmasi
va mumkin mahdudlasdirma sartlarinin muayyanlasdirilmasi zamani mutanasiblik va
tarazlig meyarlarinin goézlanilmasi prinsiplarine asaslanmalidir (Konstitusiya Mahkamasi
Plenumunun “Azarbaycan Respublikasi Milki Macallasinin 460.1-ci maddasinin bazi
middaalarinin sarh edilmasina dair” 2015-ci il 14 iyul tarixli Qarari).

Mulki hiqug sahasinda ganunvericiliyin maqgsadi Uclncid saxslarin hiquglarina
xalal gatirmadan mulki dovriyyanin azadlgini onun istirakcilarinin barabarliyi asasinda
tamin etmakdir ki, MUlki Macallanin 6.1.2, 6.1.5, 12.2 va 390-c1 maddalarinda nazarda
tutulmus irads sarbastliyi vo muqgavila azadhgl prinsiplari do mahz bu magsada nail
olunmasina xidmat edir.

Mulki dévriyyanin davamliliginin tamin edilmasina yonalmis énamli hiqugi vasita
kimi aqgdlarin arzu olunan hiiquqgi naticalari yarada bilmasi Ugln iss etibarli olmasi, yani
ganunvericilikda gostarilon macburi (imperativ) normalarin talablarina uygun olmasi
lazimdir.

Konstitusiya Mahkamasinin Plenumu bununla bagh geyd etmisdir ki, agdin
etibarhligl, bununla da arzu olunan hiquqgi naticaya sabab olmasi aqgdin subyekt
tarkibina, mazmununa, irada sarbastliyine va formasina dair sartlara amal edilmasini
talab edir.

oks taqdirda, yani Miulki Macallanin muayyanlasdirilmis sartlari pozulmagla
baglanmis aqd etibarsizdir. Etibarsiz agdlar mibahiss edilon aqgdlar va ya ashamiyyatsiz
aqdlar ola bilar. Etibarsiz aqd onun etibarsizligi ila bagli naticalar istisna olmagla, hlquqi
naticalara sabab olmur. Bu clr agd baglandigl andan etibarsizdir. 9qd etibarsiz olduqda,
agar bu Macallada onun etibarsizliginin ayri naticaleri nazarda tutulmayibsa,
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taraflardan har biri aqd uzra aldiglarinin hamisini digar tarafs gaytarmaga, alinanlari
eyni ile gaytarmag mimkin olmadiqda isa (o cimladan alinanlar amlakdan istifadads,
gorilmus isda vea ya gostarilmis xidmatda ifads olundugda) onun dayarini pulla
6damalidir (MUlki Macallanin 337.1, 337.4 va 337.5-ci maddalari).

9qdlarin an ¢ox muraciat edilan novlarindan olan muigavilaysa ganunvericilikda
mulki hiiquqg va vazifalarin muayyanlasdirilmasi, dayisdirilmasi va ya xitami hagqginda iki
va ya bir nec¢a saxsin razilasmasi kimi anlayis verilmisdir (Mulki Macallanin 324 va 389.1-
ci maddalari).

Mugqavila taraflorin qgarsiigh ve Ust-Usta dlsen irads ifadalari oldugundan
etibarlilig sartlarindan biri taraflarin garsiligh irads ifadssinin va hiqugi niyyatlarinin
vahidliyi va haqiqiliyi ile bagldir. Migavilanin etibarliligi Gglin zaruri olan bu talab isa
mugavile minasibatlarinin tanzimlanmasinda asas rola malik irada sarbastliyi, miqgavila
azadligi  prinsiplerindan irali  galir  (Konstitusiya  Mahkamasi  Plenumunun
9.9.Ibrahimovun sikayati Gzre 2004-cl il 12 aprel, T.Qasimovanin sikayati tizra 2020-ci il
1 dekabr tarixli va s. Qararlari).

Muraciatda sarh edilmasi xahis olunan Mulki Macallanin 340.2-ci maddasina uygun
olarag vyalan agd basga aqdi pardalemak magsadi ile baglanan agddir. Yalan aqd
ahamiyyatsizdir.

Yalan aqd asagida sadalanan alamatlara malikdir:

- pardalayan (yalan) aqd Uzra har hansi hiiqugi natica yaratmaq niyyati vo magsadi
movcud olmur, taraflerin hlqugi niyyati asl iradalarini gizlatmakla pardalanan
(gizladilan) migavila Gzra mulki hiiqug minasibatlarinin amala galmasina yonalir;

- pardalama aqdin har iki tarafinin birbasa gasdi ila ahats olunur;

- pardalayan va pardalanan aqgdlarda taraf kimi eyni subyektlarin istiraki il yanasi,
bu aqdlarin subyekt tarkibinin fargli olmasi da mumkindir. Bela ki, bazi hallarda
pardalanan aqdin tarafi pardalayan agdds istirak etmasa da, sonuncu aqd ila gizladilan
magsaddan malumatli olur va onun baglanmasina yardim edir.

Konstitusiya Mahkamasi Plenumunun oxsar mdvgeyinin ifads edildiyi “Azarbaycan
Respublikasi Mulki Macallasinin 340.2-ci maddasinin sarh edilmasina dair” 2022 il 18
mart tarixli Qararinda gostarilmisdir ki, yalan aqdin etibarsizliginin asas sababi taraflarin
haqgiqi iradalari ila bu iradanin bayani arasinda gasdan yaradilan uygunsuzluqgda, Gglnci
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soxslarda mugavilanin etibarliligina dair yanlis tasavvir yaratmaqgda ifads olunur. Odur
ki, subyekt tarkibindan asili olmayarag mugavila taraflarinin Gglncl saxslarda yanlis
tasavvlr yaratmagq niyyatila bagladigi istanilan aqd yalan agd olmagla shamiyyatsizdir.

“Uctinct saxslarda yanlis tasavvir yaratmaqg” dedikds isa yalan aqd tsraflarinin
Uclncu saxslarda sanki gorintida gostarilan agdin baglandigl taasstratini yaratmaga
istigamatlanmis hliqugazidd davranisi basa dusultr.

O da xususila geyd edilmalidir ki, Gglncu saxslarin dairasi konkret saxslarla
mahdudlasmayaraq buraya yalan aqdi tasdiglaysn notariusun da aid edilmasi istisna
edilmamalidir. Bela ki, gorintlids baglanan aqd ve ya pardalayan aqd taraflarin
batovldkda istanilon camiyyat lGzvinda hamin agdin baglanmasina dair yanlis taasslrat
yaratmaq magqgsadi ile baglanir va bu muxtalif ssbablardan (masalan, “Notariat
hagginda” Azarbaycan Respublikasi Qanununun 29-cu maddasinda nazards tutulan
notariat harakatlari ilo slagadar gdstarilon xidmata gore haglardan yayinma, qgarsi
torafin razilasma sartlaring, isglizar adatlars zidd harakat etmayacayina olan inam va s.)
irali gala bilar. Yalan aqd halinda Umumilikds hlqug sistemina zidd davranis olaraqg
haqgiqi iradanin gizli tutulub gérinis Gcln aqdin baglanmasi ¢ixis edir ki, bu da publik va
ya fordi maraglara zarar vurulmasi ile naticalona bilar. Bu ssbabdan yalan aqdin
ahamiyyatsiz aqd olarag ganunvericiliklo etibarsiz aqdlar Gg¢lin miayyan edilmis
naticalardan basga har hansi hlqugi naticalar yaratmasi Milki Macalla ila gadagan
edilmisdir.

Konstitusiya Mahkamasi Plenumunun N.Haciyevanin sikayasti Uzra 2020-ci il 10
mart va X.Mirzaliyevin sikayati Uzra 2021-ci il 17 sentyabr tarixli Qararlarinda da geyd
edilmisdir ki, yalan agd halinda aslinda eyni anda iki ayri aqd baglanmis olur. Gorinan
aqd taraflarin asl hiquqgi niyyatlarini aks etdirmir. Taraflar aslinda basga bir migavils
barada raziliga galarak gorintd Ucgln bagladiglari aqdle hamin muqgavilani pardalayirlar.
Yalan aqd mugavila taraflarinin bilarakdan magsadli sakilds yol verdiklari htiqugazidd
bir harakatdir.

Gorintida baglanan aqdin yalan agd hesab edildiyi halda mahkamanin 06z
tasabbisi ila pardalanan agddan irali galen gaydalari tatbig etmasinin mumkinliyu ila
bagl gostarilmalidir ki, Mulki Macallanin 340.2-ci maddasina uygun olaraq, yalan aqda
onun mahiyyati nazara alinmagla, taraflarin hamin aqdi baglayarkan aslinde nazarda
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tutduglari agda aid olan gaydalar tatbiqg edilir.

GorindUyd kimi, ganunverici gorintt Ggldn baglanan mugavils taraflarinin haqiqi
irada ifadasi olan digar bir migavilani pardaladiyi halda (yalan aqd halinda), pardalanan
2qda aid gaydalarin tatbigini mUmkin hesab etmisdir. Haqiqi niyyat, asl irads ifadasi isa
mugqgavilanin baglanmasina asas olmus sarait ve motivin, muqgavilays qgadarki
danisiglarin, taraflar arasindaki gercak minasibatlarin arasdiriimasi asasinda tasbit edila
bilar.

irada ifadasinin tafsiri zamani onun hagigi mazmunu takca harfi manaya gors
deyil, ham da aglabatan muhakima asasinda muayyanlasdirilmalidir. Mlqgavils sartlarini
tofsir edarkan mahkama takca mugaviladaki s6z va ifadalarin harfi manasini deyil, ham
da taraflarin irads ifadasinin hagigi manasini, butévlikda mugavilanin harfi manasinin
onun digar sartlari va manasi il miqgayisasini nazara alir. Bu zaman butlin mivafiqg
hallar, o cimladan mugqavilaya gadarki danisiglar va yazismalar, taraflarin garsiligh
munasibatlarinda yaranmis praktika, isglizar adatlar, taraflarin sonraki harakatlari
nazara alinir (MUlki Macallanin 324.5, 404.1 va 404.2-ci maddalari).

Burada diggata alinmali olan asas masale isa odur ki, pardalanan mugavila
taraflerin hagqiqgi irada ifadasini aks etdirsa da, yalniz mulki ganunvericilikla nazarda
tutulmus forma serti do daxil olmagla etibarlilig talablarine cavab verdiyi taqdirds,
etibarl agd kimi arzu olunan hlqugi naticalara sabab ola ve hamin aqda dair gaydalar
mivafig olarag mahkamsa tarafindan tatbiq edils bilar.

Bu baximdan, mivafig muibahisalar Gzre mahkama tacribasinda dasinmaz asyanin
algi-satgl mulgavilasi Uzra taraflarin mugavile baglanarkan he¢ do muqgavile predmeti
olan dasinmaz asyanin garsi tarafin mulkiyystina kecirilmasi il bagh hiqugi niyyatinin
olmadigl, aslindes bu mugavilanin onlar arasinda movcud olan gergak borc
munasibatlarinin taminati magsadile baglandigi miayyan edildiyi halda, hamin taminat
xarakterli miqavilaya (pardalenan miqavilaya) ipoteka mugavilasinin gaydalarinin
tatbigi mulki ganunvericiliyin talablari il uzlagsmir.

Bela ki, asyanin yukli hala gatirilmasi ilo bagli aqd asyaya sarancam xarakterli
olmagla bels agd Mulki Macallanin 144.1-ci maddasina asasan notarial gaydada
tasdiglanmalidir. Homin maddaya gora, dasinmaz amlakin dovlat reyestri obyektlarina
dair sarancam verilmasi hagginda mugavilalar notariat gaydasinda tasdiglanmalidir.
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Homin Macallanin 329.1-ci maddasinda tasbit edilmisdir ki, ganunla va ya
taraflarin qgarsiligh raziligr ile muayyan edilmis forma talablarina riayat etmamakla
baglanilmis aqd etibarsizdir. ©9qdin formasi ilo bagh talaba isa migavilanin bitin
mUhUm sartlarinin mahz ganunvericilikle miayyan edilmis formada razilasdiriimasi
halinda riayat edilmis olur. Mulki Macallanin 405.1-ci maddasina asasan, taraflar
mugqgavilanin butin muhdm sartlari barasinda talab olunan formada raziliga galdikds,
mugqavila baglanmis sayilir. MUgavilanin predmetina dair sartlar, bu Macallada hamin
ndv muagavilalar G¢giin muhUm va ya zaruri adlandirilan sartlar, habels taraflardan birinin
muraciati ilo barasinda razilasma alds edilmali olan butln sartloar mihidm sayilir.

Hamin mugavilanin miraciatda gostarildiyi kimi algl-satqi predmeti olan asyanin
yenidan alinmasina yonalan algi-satql muigavilasi olarag giymatlendirilmasi iss Mulki
Macallanin geyd edilan 405.1 va 659.2, 661-ci maddalarinin talablarina uygun galmir.
Sonuncu maddalar ila dasinmaz amlakin dovlat reyestri obyektlarine minasibatds
satilmis asyanin yenidan alinmasi (satin alinmasi) hiququnun etibarli sayilmasi, bels
mugavilanin  notarial qgaydada tasdig edilmasi talabina riayst edilmasi ils
sartlandirilmisdir.

Gostarilanlarle yanasi o da nazars alinmalidir ki, taraflor aralarindaki borc
munasibatlarini yalan aqd olaraqg algi-satql mugavilasi vasitasila teaminat altina almis
olduglari taqgdirds, sonradan borclu tarafindan algi-satgr migavilasinin etibarsizligi ils
bagh talsbin irali surilmasi, bazi hallarda hliquglardan istifads edilmasi zamani
vicdanhhgin gorunmasi prinsipina zidd olmagla kreditorlarin manafelarinin, mulki
dovriyyanin sabitliyinin pozulmasina gatirib ¢ixara bilar.

Bela ki, azad sahibkarlig va bazar iqtisadiyyati saraitinds amlak va qeyri-amlak
munasibatlarindan amala galen ohdaliklarin icrasi boyuk igtisadi-sosial shamiyyata
malikdir. MUgavilalardan irali galan 6hdaliklarin vicdanla yerina yetirilmasi borc va ya
kredit muagavilalari Uzra taraflarin ganuni maraglarina va mulki dovriyyanin sabitliyina
yonalmakla yanasi, dovlatin igtisadi-maliyya vaziyyatinin stabilliyina va inkisafina xidmat
edir (Konstitusiya Mahkamasi Plenumunun “Azarbaycan Respublikasi Mulki Macallasinin
399.3, 399.4, 445 va 449-cu maddalarinin bazi middaalarinin sarh edilmasina dair”
2014-cl il 24 dekabr tarixli Qarari).

Bu baximdan, mulki hliqugun asas prinsiplarindan olan vicdanlhlig prinsipinin tamin
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edilmasi, hliqugdan sui-istifadanin garsisinin alinmasi magsadi ila bu kimi hallarda agdin
yalan aqd olaraq etibarsizhgl ile bagh iddialarin isin faktiki hallari, tarafin givanmis
oldugu avvalki raftara zidd hiququn hayata kegirilib-kegirilmadiyi nazars alinmagla radd
edilmasi istisna edilmir.

Konstitusiya Mahkamasi Plenumunun “Azarbaycan Respublikasi Milki Macallasinin
337, 339.6, 346.1 va 354-cl maddalarinin alagali sakilda sarh edilmasina dair” 2021-ci il
2 aprel tarixli Qararinda da geyd olunmusdur ki, agdin etibarsizligi ila bagli mibahisalara
baxan mahkamsalar aqdin etibarsiz hesab edilmasindan sui-istifade olundugunu
muiayyan edarlarsa, aqdin etibarsizligini irali sirmak vicdanlilig prinsipina zidd hesab
edilmalidir.

Qeyd olunanlara asasan Konstitusiya Mahkamasinin Plenumu asagidaki naticalara
galir:

- Konstitusiyanin 13-ci maddasinin | hissasinin, 29-cu maddasinin | va Il hissalarinin,
Mulki Macallanin 340.2-ci maddasinin mazmununa va hlqugi tayinatina, habels
Konstitusiya Mahkamasi Plenumunun bu Qararinda ifads edilmis hiqugi moévgelars
asasan mugqavila taraflarinin istanilan Uclincl saxsda etibarliligina dair yanhs tasavvir
yaratmaq niyyati ile bagladigi aqd yalan aqd olmagla shamiyyatsizdir;

- Mulki Macallanin 329 va 340.2-ci maddalarinin talablarina uygun olaraqg, yalan
aqgda taraflorin hamin aqdi baglayarkan aslinds nazards tutduglari agds aid olan
gaydalarin tatbiq edilmasi, pardalanan agdin mulki ganunvericilikde nazards tutulmus
forma sarti da daxil olmagla etibarlilig talablarina cavab vermasi halinda mimktn hesab
edilmalidir;

- Mulki Macallenin 405.1, 659.2 va 661-ci maddalarinin manasina gora, dasinmaz
amlakin algi-satgr muagavilasinin muhdm sartli sarti kimi taraflarin satilmis asyanin
yenidan alinmasi ile bagl razilasmasi yalniz notarial gaydada taesdig olundugu halda
etibarlidir.

Azarbaycan Respublikasi Konstitusiyasinin = 130-cu  maddasinin VI hissasini,
“Konstitusiya Mahkamasi haqgginda” Azarbaycan Respublikasi Qanununun 60, 62, 63,
65—-67 va 69-cu maddalarini rahbar tutaraq, Azarbaycan Respublikasi Konstitusiya
Mahkamasinin Plenumu
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Qo9 RARA ALDL:

1. Azarbaycan Respublikasi Konstitusiyasinin 13-ct maddasinin | hissasinin, 29-cu
maddasinin | va Il hissalarinin, Azarbaycan Respublikasi Mulki Macallasinin 340.2-ci
maddasinin  mazmununa va hlqugi tayinatina, habels Azarbaycan Respublikasi
Konstitusiya Mahkamasi Plenumunun bu Qararinda ifada edilmis hiqugi moévqgelara
asasan mugqavila taraflarinin istanilan Gglincl saxsda etibarliligina dair yanhs tasavvir
yaratmaq niyyati ila bagladigi aqd yalan aqd olmagla shamiyyatsizdir.

2. Azarbaycan Respublikasi Mulki Macallasinin 329 va 340.2-ci maddalarinin
talablarina uygun olaraqg, yalan agda taraflerin hamin aqdi baglayarkan aslinds nazarda
tutduglari aqgds aid olan qaydalarin tatbig edilmasi, pardalenan agdin mulki
ganunvericilikda nazarda tutulmus forma sarti do daxil olmagla etibarliliq talablarina
cavab vermasi halinda mimkun hesab edilmalidir.

3. Azarbaycan Respublikasi  Mulki Macallasinin  405.1, 659.2 va 661-ci
maddalarinin manasina gora, dasinmaz amlakin algi-satgl mugavilasinin mihim sarti
kimi taraflarin satilmis asyanin yenidan alinmasi ile bagl razilasmasi yalniz notarial
gaydada tasdiq olundugu halda etibarlidir.

4. Qarar darc edildiyi gindan quvvaya minir.

5. Qarar Azarbaycan Respublikasinin resmi dovlat gazetlarinds va “Azarbaycan
Respublikasi Konstitusiya Mahkamasinin Malumati”’nda darc edilsin, habels Azarbaycan
Respublikasi Konstitusiya Mahkamasinin rasmi internet saytinda yerlasdirilsin.

6. Qarar gatidir, he¢ bir organ va ya soxs tarafindan lagv edils, dayisdirile va ya
rosmi tafsir edila bilmaz.

Sadr Farhad Abdullayev
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

OF THE PLENUM OF CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On related interpretation of Articles 329, 340.2 and 661 of the Civil Code
of the Republic of Azerbaijan in terms of the requirements of Part | of Article 13 and
Parts | and Il of Article 29 of the Constitution of the Republic of Azerbaijan

20 June 2025 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan, composed of
Farhad Abdullayev (Chairman), Sona Salmanova, Humay Afandiyeva, Rovshan Ismayilov,
Jeyhun Garajayev (Reporter-Judge), Fikrat Mammadov, Isa Najafov, Kamran Shafiyev
and Khanlar Valiyev,

attended by the Court Clerk Faraid Aliyev,

in accordance with part VI of Article 130 of the Constitution of
the Republic of Azerbaijan, Articles 27.2 and 33 of the Law of the Republic of Azerbaijan
“On Constitutional Court” and Article 39 of the Internal Charter of the Constitutional
Court of the Republic of Azerbaijan at the request of the Baku Court of Appeal,
examined in via the written procedure of special constitutional proceedings the case on
related interpretation of Articles 329, 340.2 and 661 of the Civil Code of the Republic of
Azerbaijan in terms of the requirements of Part | of Article 13 and Parts | and Il of Article
29 of the Constitution of the Republic of Azerbaijan.

having heard the report of Judge J.Garajayev, studied and discussed written
judgments of representatives of interested parties — Baku Court of Appeal and Staff of
the Milli Majlis (Parliament), the conclusions of specialists — Supreme Court of the
Republic of Azerbaijan, Center for Legal Examination and Legislative Initiatives, opinion
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of experts — Head of the Civil Law Department of the Law Faculty of Baku State
University, Doctor of Philosophy in Law, Associate Professor Sh.Yusifov and doctoral
student of the same department H.lrzayev, the Plenum of the Constitutional Court of
the Republic of Azerbaijan

DETERMINED AS FOLLOWS:

The Baku Court of Appeal has applied to the Constitutional Court of the Republic of
Azerbaijan (hereinafter referred to as the Constitutional Court”) with request and asked
for related interpretation of Articles 329, 339.1, 340.2 and 661 of the Civil Code of the
Republic of Azerbaijan (hereinafter referred to as the Civil Code).

It appears from the request that R.Mahmudova filed a lawsuit against V.Aliyeva
with the Court of Khazar district, Baku city, requesting the termination of the
defendant’s right to use the house located in Shuvalan settlement, Khazar district, Baku
city and her eviction from that house.

V.Aliyeva filed a counterclaim against the defendants R.Mahmudova and Baku City
Notary Office No. 27, requesting that the real estate purchase contract between her
and R. Mahmudova and the extract from the State Register of Real Estate issued in
R.Mahmudova’s name based on that contract be deemed invalid.

The counterclaim was based on the fact that the purchase contract was formalized
as pledge of debt given by R.Mahmudova to her son.

By the resolution of the Court of Khazar district, Baku city dated June 11, 2024, the
initial claim was dismissed, and the counterclaim was upheld.

R.Mahmudova filed an appeal and requested that the resolution be annulled, the
initial claim be upheld, and the counterclaim be dismissed.

The Baku Court of Appeal, which examined the case, found uncertainty in judicial
practice regarding the regulation of relations related to a fraudulent transaction, and
concluded that it was necessary to interpret the relevant articles of the Civil Code.

The request stated that the court of first instance concluded that there was a debt
and mortgage relationship between the parties and considered the purchase contract
invalid on the grounds that it was a fraudulent transaction.
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The Baku Court of Appeals has indicated that in order to conclude that a purchase
contract is a fraudulent transaction, there must be an “intention to create a false
impression about the transaction” as a constituent element of a fraudulent transaction,
and this intention must also aim to “obtain some benefit.”

In this regard, a group of legal practitioners believe that the person whom the
parties want to create a false impression about the transaction is the notary who
notarizes the contract. Others believe that the person(s) whom the two parties want to
create a false impression about the transaction when concluding a fraudulent
transaction may be the person(s) who are interested in the transaction in one way or
another, while the notary has no interest in the transaction and only confirms the
transaction, and it does not matter to him/her what purpose the parties have in the
transaction.

According to the applicant, if the person from whom the parties wish to create a
false impression about the transaction is not a notary and since the corresponding
constituent element of a false contract (in relation to a third party and individuals) does
not exist, it is impossible to assess it as a false contract, and in such a case, it becomes
necessary to determine whether the contract is invalid at all, and if so, to what type of
invalid contracts it belongs.

The request also noted that in order to resolve the issues of assessing the
relationship between the parties as a purchase contract aimed at the repurchase
(purchase) of the object that is the subject of the purchase and sale, as well as the
possibility of assessing the sharp difference between the amount given as a loan under
the purchase contract and the average market price of the real estate, as a transaction
that the borrower was forced to conclude on extremely unfavourable terms (a
transaction with onerous conditions) and considering it invalid (application of Article
339.1 of the Civil Code), it is necessary to interpret the above-mentioned articles of civil
legislation in a related manner.

The Plenum of the Constitutional Court considers it necessary to note the following
regarding the request.

According to Part | of Article 13 and Parts | and Il of Article 29 of the Constitution
of the Republic of Azerbaijan (hereinafter referred to as the Constitution), property in
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the Republic of Azerbaijan is inviolable and protected by the state. Everyone has the
right to property. No one form of property shall take precedence over others. The right
to property, including the right to private property shall be protected by law.

In a state governed by the rule of law, the regulation of legal relations in the field
of civil circulation should be based on the principles of equality of everyone before the
law and the court, inviolability of property and freedom of contract, the balance of
public and private interests when determining the legal status of the subjects of these
relations, the observance of the criteria of proportionality and balance when
determining the conditions for the exercise of their rights and possible restrictions
(Decision of the Plenum of the Constitutional Court “On interpretation of some
provisions of Article 460.1 of the Civil Code of the Republic of Azerbaijan” dated July 14,
2015).

The purpose of legislation in the field of civil law is to ensure the freedom of civil
circulation on the basis of equality of its participants without prejudice to the rights of
third parties, and the principles of freedom of will and freedom of contract stipulated in
Articles 6.1.2, 6.1.5, 12.2 and 390 of the Civil Code also serve to achieve this goal.

In order for transactions, as an important legal instrument aimed at ensuring the
continuity of civil circulation, to be able to create the desired legal consequences, they
must be valid, that is, they must comply with the requirements of mandatory
(imperative) norms specified in the legislation.

The Plenum of the Constitutional Court noted in this regard that the validity of the
transaction, and thereby its leading to the desired legal result, requires compliance with
the conditions regarding the subject composition, content, freedom of will, and form of
the transaction.

Otherwise, that is, a transaction concluded in violation of the established
conditions of the Civil Code is invalid. Invalid transactions may be disputed transactions
or insignificant transactions. An invalid transaction does not entail legal consequences,
except for the consequences related to its invalidity. Such a transaction is invalid from
the moment of its conclusion. If a transaction is invalid, unless this Code provides for
separate consequences of its invalidity, each of the parties must return to the other
party all that they received under the transaction, and if it is impossible to return the
received in kind (including when the received is expressed in the use of property, work
performed or services rendered), they must pay its value in money (Articles 337.1,
337.4 and 337.5 of the Civil Code).
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A contract, one of the most frequently used types of transactions, is defined in
legislation as an agreement between two or more persons on the determination,
modification or termination of civil rights and obligations (Articles 324 and 389.1 of the
Civil Code).

Since a contract is a mutual and overlapping expression of the will of the parties,
one of the conditions for its validity is related to the unity and authenticity of the
mutual expression of the will and legal intentions of the parties. This requirement,
which is necessary for the validity of a contract, stems from the principles of free will
and freedom of contract, which play a key role in the regulation of contractual relations
(Decisions of the Plenum of the Constitutional Court on the complaint of A.A.lbrahimov
dated April 12, 2004, on the complaint of T.Gasimova dated December 1, 2020, etc.).

According to Article 340.2 of the Civil Code, the interpretation of which is
requested, a fraudulent transaction is a deal concluded with the aim of veiling another
transaction. A fraudulent transaction is insignificant.

A fraudulent transaction has the following characteristics:

- There is no intention or purpose to create any legal consequences under the
veiled (fraudulent) transaction, the legal intention of the parties is aimed at the
formation of civil law relations under the veiled (concealed) contract by concealing their
true will;

- veiling is covered by the direct intent of both parties to the transaction;

- in addition to the participation of the same subjects as parties in the veiling and
veiled transactions, it is also possible for the subject composition of these transactions
to be different. Thus, in some cases, although the party to the veiled transaction does
not participate in the veiling transaction, the latter is aware of the purpose concealed
by the transaction and assists in its conclusion.

A similar position of the Plenum of the Constitutional Court was expressed in its
Decision “On interpretation of Article 340.2 of the Civil Code of the Republic of
Azerbaijan” dated March 18, 2022, which stated that the main reason for the invalidity
of a fraudulent transaction is expressed in the intentionally created discrepancy
between the true will of the parties and the declaration of this will, in creating a false
impression of the validity of the contract in third parties. Therefore, regardless of the
composition of the subject, any transaction concluded by the parties to the contract
with the intention of creating a false impression in third parties is a fraudulent
transaction and is insignificant.
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“Creating a false impression in the minds of third parties” means the unlawful
conduct of the parties to a fraudulent transaction aimed at creating in third parties the
impression that the transaction shown in the image was concluded.

It should also be noted that, the circle of third parties is not limited to specific
individuals and it should not be excluded that the notary who confirms the fraudulent
transaction should also be included here. Thus, a transaction concluded in appearance
or a veiling transaction is concluded with the aim of creating a false impression of the
conclusion of that transaction in the minds of any member of society as a whole, and
this may arise from various reasons (for example, evasion of fees for the services
provided in connection with notarial actions provided for in Article 29 of the Law of the
Republic of Azerbaijan “On Notary”, confidence that the other party will not act
contrary to the terms of the agreement, business customs, etc.). In the case of a
fraudulent transaction, in general, the behaviour contrary to the legal system is the
concealment of the true will and the conclusion of the transaction for appearance,
which may result in harm to public or individual interests. For this reason, the Civil Code
prohibits a fraudulent transaction creating any legal consequences other than those
established by law for invalid transactions.

The Decisions of the Plenum of the Constitutional Court dated March 10, 2020 on
the complaint of N.Hajiyeva and September 17, 2021 on the complaint of K.Mirzaliyev
also noted that in the case of a fraudulent transaction, two separate transactions are
actually concluded at the same time. The apparent transaction does not reflect the true
legal intentions of the parties. The parties actually agree on another contract and cover
up that contract with the transaction they conclude for appearance. A fraudulent
transaction is an unlawful act committed intentionally by the parties to the contract.

In the case when a transparently concluded transaction is considered a fraudulent
transaction, it should be indicated the possibility of application of procedures arising
from veiled transaction by initiation of the court that, in accordance with Article 340.2
of the Civil Code, the procedures relating to the transaction actually intended by the
parties when concluding the transaction shall be applied to a fraudulent transaction,
taking into account its essence.

As can be seen, the legislator considered it possible to apply the procedures
related to the veiled contract in the event that a contract concluded for the sake of
appearance conceals another contract that is the true expression of the will of the
parties (in the case of a fraudulent transaction). The true intention, the true expression
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of the will can be determined on the basis of an investigation of the circumstances and
motives that served as the basis for concluding the contract, the negotiations prior to
the contract, and the real relations between the parties.

When interpreting an expression of will, its true content should be determined not
only by its literal meaning, but also on the basis of reasonable judgment. When
interpreting the terms of a contract, the court takes into account not only the literal
meaning of the words and expressions in the contract, but also the true meaning of the
expression of will of the parties, a comparison of the literal meaning of the contract as a
whole with its other terms and meaning. In this case, all relevant circumstances are
taken into account, including negotiations and correspondence prior to the contract,
the practice established in the mutual relations of the parties, business customs, and
subsequent actions of the parties (Articles 324.5, 404.1 and 404.2 of the Civil Code).

The main issue to be considered here is that even if a veiled contract reflects the
true expression of the parties’ will, it can only lead to the desired legal consequences as
a valid transaction if it meets the requirements of validity, including the form
requirement stipulated by civil legislation, and the rules regarding that contract can be
applied by the court accordingly.

In this regard, in the judicial practice on relevant disputes, if it is established that
the parties to a contract for the purchase and sale of unmovable property did not have
the legal intention to transfer the unmovable property subject to the contract to the
ownership of the other party at the time of concluding the contract, and that in fact this
contract was concluded for the purpose of securing the actual debt relationship existing
between them, the application of the rules of a mortgage contract to that security
contract (veiled contract) does not comply with the requirements of civil legislation.

Thus, since the transaction on the encumbrance of property is a disposition of
property, such a transaction must be notarized in accordance with Article 144.1 of the
Civil Code. According to the same article, contracts on the disposition of objects of the
state register of real estate must be notarized.

Article 329.1 of the Code establishes that a transaction concluded without
observing the formal requirements established by law or by mutual agreement of the
parties is invalid. The requirement regarding the form of the transaction is observed if
all the essential terms of the contract are agreed upon in the form established by
legislation. According to Article 405.1 of the Civil Code, a contract is considered
concluded if the parties reach an agreement on all the essential terms of the contract in
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the required form. The terms relating to the subject of the contract, the terms referred
to in this Code as essential or necessary for contracts of this type, as well as all terms on
which an agreement must be reached upon the request of one of the parties, are
considered essential.

The assessment of such agreement as a purchase contract aimed at the
repurchase of the object that is the subject of the purchase and sale, as indicated in the
request, does not comply with the requirements of the aforementioned Articles 405.1
and 659.2, 661 of the Civil Code. The latter articles stipulate that the right to repurchase
(purchase) the sold object in relation to objects of the state register of real estate is
considered valid and that such an agreement must be notarized.

In addition to the above, it should be taken into account that if the parties have
secured their debt relationship through a purchase contract as a fraudulent transaction,
the subsequent filing of a claim by the debtor regarding the invalidity of the purchase
contract may, in some cases, lead to a violation of the interests of creditors and the
stability of civil circulation, contrary to the principle of protecting good faith when
exercising rights.

Thus, in the conditions of free entrepreneurship and market economy, the
fulfilment of obligations arising from property and non-property relations is of great
economic and social importance. The conscientious fulfilment of obligations arising
from contracts, in addition to being directed at the legitimate interests of the parties to
debt or credit agreements and the stability of civil turnover, serves the stability and
development of the economic and financial situation of the state (Decision of the
Plenum of the Constitutional Court “On interpretation of some provisions of Articles
399.3, 399.4, 445 and 449 of the Civil Code of the Republic of Azerbaijan” dated
December 24, 2014).

In this regard, in order to ensure the principle of good faith, which is one of the
basic principles of civil law, and to prevent abuse of law, it is not excluded that in such
cases, claims regarding the invalidity of the contract as a fraudulent transaction may be
rejected, taking into account the factual circumstances of the case and whether the
right contrary to the previous treatment on which the party relied was exercised.

The Decision of the Plenum of the Constitutional Court “On related interpretation
of Articles 337, 339.6, 346.1 and 354 of the Civil Code of the Republic of Azerbaijan”
dated April 2, 2021 also stated that, if the courts examining disputes regarding the
invalidity of a transaction determine that the invalidity of a transaction has been
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abused, then asserting the invalidity of the transaction should be considered contrary to
the principle of good faith.

Based on the above, the Plenum of the Constitutional Court comes to the following
conclusions:

- Based on the content and legal purpose of Part | of Article 13, Parts | and Il of
Article 29 of the Constitution, Article 340.2 of the Civil Code, as well as the legal
positions expressed in this Decision of the Plenum of the Constitutional Court, a
transaction concluded by the parties to the contract with the intention of creating a
false impression of its validity in any third party is a fraudulent transaction and is
insignificant;

- In accordance with the requirements of Articles 329 and 340.2 of the Civil Code,
the application of the provisions of a fraudulent transaction relating to the transaction
actually provided for by the parties at the conclusion of this transaction should be
considered possible provided that the veiled transaction meets the requirements of
reality, including the conditions of the form provided for by civil law;

- According to the meaning of Articles 405.1, 659.2 and 661 of the Civil Code, the
agreement of the parties to repurchase the sold item, as an essential condition of the
real estate purchase contract, is valid only if it is notarized.

Guided by Part VI of Article 130 of the Constitution of the Republic of Azerbaijan,
Articles 60, 62, 63, 65—-67 and 69 of the Law of the Republic of Azerbaijan “On
Constitutional Court”, the Plenum of the Constitutional Court of the Republic of
Azerbaijan

DECIDED:

1. Based on the content and legal appointment of Part | of Article 13, Parts | and Il
of Article 29 of the Constitution of the Republic of Azerbaijan, Article 340.2 of the Civil
Code of the Republic of Azerbaijan, as well as the legal positions expressed in this
Decision of the Plenum of the Constitutional Court of the Republic of Azerbaijan, a
transaction concluded by the parties to the contract with the intention of creating a
false impression of its validity in any third party is a fraudulent transaction and is
insignificant.

2. In accordance with the requirements of Articles 329 and 340.2 of the Civil Code
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of the Republic of Azerbaijan, the application of the provisions of a fraudulent
transaction relating to the transaction actually provided for by the parties at the
conclusion of this transaction should be considered possible provided that the veiled
transaction meets the requirements of reality, including the conditions of the form
provided for by civil law.

3. According to Articles 405.1, 659.2 and 661 of the Civil Code of the Republic of
Azerbaijan, the agreement of the parties to repurchase the sold item, as an essential
condition of the real estate purchase contract, is valid only if it is notarized.

4. The Decision shall enter into force from the date of its publication.

5. The Decision shall be published in official state newspapers and in the "Bulletin
of the Constitutional Court of the Republic of Azerbaijan", as well as be posted on the
official website of the Constitutional Court of the Republic of Azerbaijan.

6. The decision is final, and may not be cancelled, changed or officially interpreted
by any institution or official.

Chairman Farhad Abdullayev
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AZBRBAYCAN RESPUBLIKASI ADINDAN

Azarbaycan Respublikasi
Konstitusiya Mahkamasi Plenumunun

QO RARI

Azarbaycan Respublikasi Konstitusiyasinin 80-ci maddasi baximindan
Azarbaycan Respublikasi Cinayat Macallasinin 14.2 va 228.1-ci maddalarinin
alaqgali sakilda sarh edilmasina dair

23 yanvar 2026-ci il Baki sahari

Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu Farhad Abdullayev
(sadr), Humay ofandiyeva, Rauf Quliyev, Otari Qvaladze, Fikrat Mammadov (maruzagi-
hakim), isa Nacafov, Rasid Rzayev, Farhad Tutayuk va Xanlar Valiyevdan ibarat tarkibds,

mahkamsa katibi Faraid aliyevin istiraki ils,

Azarbaycan Respublikasi Konstitusiyasinin  130-cu  maddasinin IV hissasing,
“Konstitusiya Mahkamasi hagqginda” Azarbaycan Respublikasi Qanununun 27.2 va 32-ci
maddalarine va Azarbaycan Respublikasi Konstitusiya Mahkamasinin  Daxili
Nizamnamasinin 39-cu maddasina muvafiq olaraqg, xUsusi konstitusiya icraatinin yazil
prosedur qgaydasinda kecirilon mahkama iclasinda Azarbaycan Respublikasi
Prokurorlugunun sorgusu asasinda Azarbaycan Respublikasi Konstitusiyasinin 80-ci
maddasi baximindan Azarbaycan Respublikasi Cinayat Macallasinin 14.2 va 228.1-ci
maddalarinin alagali sakilda sarh edilmasina dair konstitusiya isina baxdi.

Is Uzro hakim F.Mammadovun maruzasini, maragl subyektlar Azsrbaycan
Respublikasi Prokurorlugunun sorgusunu va Azarbaycan Respublikasi Milli Maclisi
Aparatinin mulahizasini, Azarbaycan Respublikasinin Ali Mahkamasi, Baki Apellyasiya
Mahkamasi, Azarbaycan Respublikasinin Vakillar Kollegiyasi tarafindan tagdim olunmus
mutaxassis mulahizalarini, ekspert Baki Ddvlat Universitetinin Hiqug faktltasinin
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Cinayat hiququ va kriminologiya kafedrasinin dosenti, hiquq Uzra falsafa doktoru
M.Bayramovanin rayini va is materiallarini arasdirib mizakira edarak, Azarbaycan
Respublikasi Konstitusiya Mahkamasinin Plenumu

MUBYYBN ETDI:

Azarbaycan Respublikasinin  Prokurorlugu (bundan sonra — Prokurorluq)
Azarbaycan Respublikasinin Konstitusiya Mahkamasina (bundan sonra — Konstitusiya
Mahkamasi) sorgu ile muraciat edarak Azarbaycan Respublikasi Cinayat Macallasinin
(bundan sonra — Cinayat Macallasi) 14.2 va 228.1-ci maddalarinin Azarbaycan
Respublikasi Konstitusiyasinin (bundan sonra — Konstitusiya) preambulasinda 6z aksini
tapan ganunun aliliyinin asas elementlarindan biri kimi hiqugi muiayyanlik prinsipi va
Konstitusiyanin 80-ci maddasi baximindan sarh olunmasini xahis etmisdir.

Sorguda gostarilmisdir ki, ganunsuz olaraqg az sayda, asasan bir va ya iki adad ddyis
sursatini alde etma, basgasina verma, saxlama, dasima va ya gazdirma amalinin Cinayat
Macallasinin 228.1-ci maddasi Uzra tovsif olunmasi il bagli mahkema tacribasinda
fargli mévgelar mévcuddur.

Bazi hliquq tatbigedanlar hesab edirlar ki, ganunsuz olaraq bir va ya iki adad doyUs
sursatini alds etma, basgasina vermsa, saxlama, dasima va ya gazdirma amali Cinayat
Macallasinin 228.1-ci, agirlasdirici hallarda toradildiyi taqdirds isa 228.2-ci maddasinda
nazarda tutulan cinayat tarkibini yaratdigindan, hamin amallari toratmis saxslar cinayat
ganunvericiliyina asasan cinayat masuliyyatina calb edilmalidirlar.

Digar movgenin tarafdarlari ise Cinayat Macallasinin 14.2-ci maddasina istinad
etmakla hesab edirlar ki, az sayda doyUs sursatini ganunsuz olaraqg alda etma, basqgasina
verma, saxlama, dasima ve ya gozdirma amsalinda Cinayat Macallasinin 228.1-ci
maddasinda nazarda tutulmus cinayatin alamatlari formal cahatdan movcud olsa da, az
ahamiyyatli olduguna gora ictimai tahlikali sayllmayan, yani saxsiyyats, comiyyata va
yaxud dovlate zarar yetirmayan va ya zarar yetirmak tahlikasi yaratmayan amal
oldugundan cinayat hesab edilmir va hamin amali toratmis saxsler cinayat
masuliyyatina calb edils bilmazlar.

Bir nega cinayat isina istinadan Prokurorlug geyd etmisdir ki, bazi hallarda bir adad
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patronu ganunsuz alde edib saxlamasina gora saxs Cinayat Macallasinin 228.1-ci
maddasi ila tagsirli bilinarak barasinda ittiham hokmia c¢ixariimisdir. Bununla yanasi,
movcud mahkama tacribasinds bu clr islar Uzra birinci instansiya mahkamalari
torafindan Cinayat Macallasinin 14.2-ci maddasina asaslanmagla barast hdkmlarinin
cixarilmasi, hamcinin birinci instansiya mahkamalari tarafinden baralarinds ittiham
hokmU c¢ixarilmis saxslars mudafia tarafinin apellyasiya sikayatlari asasinda barasat
verilmasi, Azarbaycan Respublikasinin Ali Mahkamasi tarafindean bels hokmlarin
quvvada saxlanilmasi hallarina da rast galinir.

Sorguveran hesab etmisdir ki, fargli hiqugi movgelari aks etdiran mahkama
gararlari Cinayat Macallasinin 14.2 va 228.1-ci maddalarinin tatbiqgi ils bagl geyri-
muayyanliya sabab oldugundan, hliquq tatbigetma tacribasinda ziddiyyatlarin aradan
galdirilmasi, cinayat ganunvericiliyi normalarinin eyni gaydada tatbiginin va hiquqi
muUayyanlik prinsipinin tamin edilmasi magsadi il sorguda gostarilan normalarin sarh
edilmasina zarurat yaranmisdir.

Konstitusiya Mahkamasinin Plenumu sorgu ile alagadar asagidakilarin geyd
olunmasini zaruri hesab edir.

Konstitusiyanin 80-ci maddasina asasan Konstitusiyanin va ganunlarin pozulmasi, o
cimladan Konstitusiyada va ganunlarda nazarda tutulan hiquglardan sui-istifada va ya
vazifalarin yerina yetirilmamasi ganunla miayyan edilan masuliyyata sabab olur.

Nazara alinmalidir ki, bu maddada 6z aksini tapan “ganunla muiayyan edilan”
muaddaasi masuliyyata sabab olan amalin va onun hilqugi naticalarinin ganunda
gostarilmasi ila yanasi, aydin va birmanali sakilds miayyan edilmali olmasini da nazarda
tutur. Moasuliyyatle bagh hlqugi tenzimlamalar hiqugi muayyanlik prinsipinin
talablarina uygun olaraqg els sakilda hayata kecirilmalidir ki, saxs gabagcadan lzarina
disan ohdaliklari gormakla davranisini tanzimlaya va amallarinin hansi hliqugi naticays
sabab olacagini prognozlasdira bilsin.

Hamin maddanin talablarindan irali galarak insan hiquqg va azadliglarinin taminati
magsadila ganunvericilikda cinayat, inzibati xata va digar amallarla bagli mihafizaedici
hdqug normalari miayyan edilmisdir.

Cinayat Macallasinin 14.1-ci maddasinda cinayata verilan anlayisa asasan amal
asagidaki xtsusiyyatlarin har birina malik oldugu halda cinayat sayilir:
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e cinayat ganunvericiliyi ilo caza tahdidi altinda gqadagan edilms;

e ictimai tahlikali olma;

e toqgsirli olaraq toradilma.

Hamin Macallanin 7.1-ci maddasina gora yalniz tdratdiyi ictimai tahlikali amala
(harakat va ya harakatsizliya) ve onun naticalarina gora tagsiri miayyan olunmus saxs
cinayat masuliyyatina calb edila va cazalandirila bilar.

Gorundudyt kimi, har hansi amalin cinayat hesab edilmasi Uclin onun Cinayat
Macallasinda ayri-ayri cinayatlarla bagli miayyan edilmis tarkib alamatlarini dasimasi ila
yanasl, eyni zamanda ictimai tahlUkali olmasi da talab olunur. Yani ictimai tahltkalilik
cinayat anlayisinin miayyanedici elementlarindan biri kimi ¢ixis edir.

Nazara alinmalidir ki, ganunverici cinayat tarkibini (smalin cinayat sayilmasi Ggln
asas veran zaruri alamatlari) nazarda tutan normalari miayyan edarkan mivafig hliquqi
dayari gorumag magsadi gidur.

Bela ki, Cinayat Macallasi sulhi va basariyyatin tahlikasizliyini tamin etmak, insan
va vatandas hlquqg va azadhglarini, mulkiyyati, igtisadi faaliyyati, ictimai gaydani va
ictimai tahlUkasizliyi, atraf muhiti, Azarbaycan Respublikasinin konstitusiya qurulusunu
cinayatkar gasdlardan gorumag magsadila saxsiyyat, comiyyat va dovlat Uclin mahz
tahlikali olduguna gora cinayat sayilan amallarin dairasini miayyan edir (2.1 va 2.2-ci
maddalar).

Bu baximdan, cinayat ganunvericiliyi ganunla gorunan dayarlari va ictimai
muUnasibatlari mahz ciddi sakilds pozan davranislari kriminallasdirir. Basga sozls, cinayat
ganunu il gorunan obyektlara shamiyyatli zarar vurmagqg xUsusiyyati kimi xarakteriza
edilon ictimai tahltkalilik amalin kriminallasdirilmasinin asasini taskil edir. Odur ki,
cinayat ganunvericiliyi ilo caza tahdidi altinda gadagan edilan, yani muvafiq cinayast
tarkibinin batin alamatlarini dasiyan amalin ictimai tahlikali xarakter dasimasi Gmumi
hdquqgi prezumpsiya kimi ¢ixis edir.

Bununla bela nazara alinmalidir ki, cinayat tarkiblarini miayyan edan bir sira
normalar oxsar mahiyyatli bittn hallara tatbiq edilmak Uc¢ln nazards tutulan abstrakt
normalardir. Bels normalarin gsbul edilmasi zamani iss ganunvericinin konkret
hadisalards ortaya ¢ixa bilacak butln hallari ve ehtimallari avvalcadan nazars alaraq
tanzimlama aparmasi he¢ da hamisa mimkin olmur.
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Bela ki, mUayyan hallarda amal zahiran cinayat ganununda gostarilan alamatlara
uygun galsa da, faktiki olaraqg ictimai tahliks dasimaya bilir. Bu sababdan Cinayat
Macallasinin 14.2-ci maddasinda gdstarilmisdir ki, cinayat ganununda nazarda tutulmus
har hansi amalin (harakat va ya harakatsizliyin) alamatlari formal cahatdan movcud olsa
da, lakin az shamiyyatli olduguna gora ictimai tahlikali sayilmayan, yani saxsiyyats,
comiyyata va yaxud dovlata zarar yetirmayan va ya zarar yetirmak tahlikasi yaratmayan
amal (harakat va ya harakatsizlik) cinayat hesab edilmir.

Gorinduyd kimi ganunverici forma (muvafig cinayat amalinin alamatlarine malik
olmaqg) ve mazmun (ictimai tahltkalilik) arasindaki uygunsuzlugu “az shamiyysatlilik”
kateqoriyasi vasitasile aradan galdirmisdir.

Az ohamiyyatli amaller ele amallardir ki, onlar mahz ictimai tahlikalilik
xususiyyatina malik olmadiglarina gdra cinayat anlayisi ils shata edilmirlsr. ictimai
tahlUkanin movcudlugu iss yalniz o halda inkar edils bilar ki, amal nainki saxsiyyats,
comiyyata, yaxud dovlats zarar yetirmamis, ham da zarar yetirmak tahlikasi bels
dasimamis olsun va naticada cinayat terkibini muayyan edan mivafig hiquqg
normasinin goruma sahasindan kanarda galsin.

Qeyd edilmalidir ki, bela hiqugi yanasmanin mévcudlugu cinayat ganunvericiliyinin
mUhUm prinsiplarindan biri olan adalat prinsipinin tamin olunmasina xidmat edir. Bela
ki, cinayat cazasl insan hlquq va azadliglarina mudaxilanin an ciddi formalarindan biri
oldugundan, cinayat ganunvericiliyi dovlstin hlqugazidd amala reaksiyasinin son
vasitasi kimi (ultima ratio) 6z tasirini ictimai munasibatlara yalniz o halda gdstarir ki,
onlarin digar sahavi hiiqug normalari vasitasila tanzimlanmasi kifayat etmasin.

omalin tahltkaliliyi clzi xarakter dasidigindan saxsiyyat, dovlat va camiyyat Ucgln
real zarar va ya tahlika yaratmadigl, yani cinayat masuliyyati kimi agir masuliyyat
novinun tatbigi Ucln asas veran ictimai tahlikalilik alamati dasimadigl hallarda, bels
davranisin cinayat kimi giymatlandirilmasi cinayat masuliyyatinin cinayat ganunu ila
gorunan dayarlara yetirilmis zarara muitanasib olmasina asaslanan adalat prinsipinin
mahiyyatina zidd va saxsin hliquqg va azadliglarinin asassiz mahdudlasdiriimasina sabab
olmagqla yanasi, cinayat ganunvericiliyinin magsad va vazifalari ile da uygunsuzlug taskil
etmis olardi.

Qeyd olunmalidir ki, “az shamiyyatlilik” anlayisi giymatlandirici kateqoriya kimi ¢ixis

5
— <2082
= KMM 208



edir. Bela giymatlandirmanin hayata kecirilmasi isa birbasa cinayatin tovsifi ilo alagali
olmagla, hiiquq tatbigedan organlarin salahiyyatindadir.

Konstitusiya Mahkamasinin Plenumu avvalki Qararlarinda da gostarmisdir ki,
cinayatin tovsifi toradilon konkret cinayat amalinin faktiki alamatlari ile cinayat-hlquq
normasinin dispozisiyasinda nazards tutulan tarkib aslamsatleri arasinda uygunlugu
muayyan etmakla, mivafiq prosessual sanadds 6z aksini tapan amala verilan hiquqi
giymatdir. Onun yekununda konkret sosial hadisays, comiyyat Ucln tahlikali olan insan
davranisina htqugi giymat verilir. Bu iss, ilk novbads, isin faktiki hallarinin hartarafli
oyranilmasini, cinayat hlqug normasinin secilmasini va onun mazmununun izah
edilmasini  taleb edir (“Azarbaycan Respublikasi Cinayat Macallasinin  244.1-ci
maddasinin sarh edilmasina dair” 2011-ci il 17 mart tarixli Qarar).

Bununla yanasi nazara alinmalidir ki, amalda az shamiyyatlilik alamatinin miayyan
olunmas! UGg¢ln ganunvericilikle konkret meyarlar tanzimlanmamisdir. Bu da har bir
cinayat hadisasinin 6zinamaxsus faktiki hallara malik olmasi, onlarin muxtalifliyi va
gabagcadan prognozlasdirila  bilinmamasi  sababindan ganunda tam sakilds
sadalanmasinin  geyri-midmkudnlayt  ile  alagadardir.  Qeyd olunan anlayisin
giymatlandirici mahiyyatli olmasi isa tacriibada Cinayat Macallasinin 14.2-ci maddasinin
cinayat isinin muxtalif hallarini nazars alaraq tatbigi Ggln imkan yaradir.

Lakin az ahamiyyatliliyin giymatlandirici kateqoriya kimi c¢ixis etmasi hlquq
tatbigedanlar tarafindan aparilan giymatlandirma haddinin geyri-mahdud olmasi va
Cinayat Macallasinin Xisusi hissasinin mivafig maddalari ile mtayyanlasdirilan tarkib
alamatlarini dasiyan amalin cinayat hesab edilmasi prezumpsiyasinin inkar edilmasi kimi
basa disilmamalidir.

Bela ki, amalin az ahamiyyatli olub-olmamasinin miayyanlasdirilmasi isin faktiki
hallarinin tam muayyan edilmasini, onun obyektini, obyektiv tarafini, subyektini va
subyektiv tarafini xarakteriza edan bUtlin alamatler Uzra obyektiv va hartarafli
giymatlandirmanin aparilmasini zaruri edir. Bels giymatlendirma harakastin (va ya
harakatsizliyin) xarakterinin, toradildiyi yer, Gsul va saraitin, motiv va maqgsadinin,
naticalarinin va digar alamatlarinin kompleks sakilda tahlilina asaslanir va ayriligda har
hansi faktorun (masalan, predmetin sayi, maddi dayari va s.) gabagcadan amalin az
ahamiyyatli hesab edilmasina asas veran meyar kimi gabul olunmasi istisna edilir.
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Cinayat Macallasinin 228.1-ci maddasi ila bagl gostarilmalidir ki, hamin maddaya
asasan ganunsuz olaraqg odlu silah, onun komplekt hissalarini, doyis sursati (yivsiz odlu
ov silahi va hamin silah Ggun doyus sursati istisna olmagla), partlayici maddalar va
gurgular alds etma, basgasina vermsa, saxlama, dasima va ya gazdirma cinayat tarkibi
kimi mUayyan olunmusdur.

Bu cinayatin obyekti ila bagli geyd edilmalidir ki, ganunsuz silah dovriyyasi dovlatin
va camiyyatin tahllkasizliyina real tahdid yaradan va cinayatkarligin artmasina sabab
olan amillardan biridir.

Gostarilan amal ganunverici tarafindan formal va alternativ tarkibli cinayat kimi
muayyan edilmisdir. Formal qurulusa malik olan tarkiblarda cinayatin obyektiv cahati
yalniz ictimai tahltkali harakstdan (harskatsizlikdan) ibarat olur. Cinayat masuliyyatinin
yaranmas! Ucln hamin harakatin yekunu olaraq konkret ictimai tahlikali naticanin bas
vermasi talab edilmir va cinayat, ganunla gadagan edilon harakat (harakatsizlik)
toradilan andan basa ¢atmis hesab olunur.

Alternativ alamatli cinayat tarkibinin xUsusiyyati ise ondan ibaratdir ki, bels
cinayatin basa catmis hesab edilmasi Uclin maddada nazards tutulmus alternativ
harakatlardan birinin va ya bir necasinin toradilmasi kifayatdir. Bu harakatlardan hatta
birinin basa ¢atmasi artiq cinayatin toradilmasi kimi giymatlandirilir (Konstitusiya
Mahkamasi Plenumunun “Azarbaycan Respublikasi Konstitusiyasinin 64-cti maddasi va
Azarbaycan Respublikasi Cinayat Macallasinin  8-ci maddasi baximindan hamin
Macallanin 18-ci maddasinin va Azarbaycan Respublikasi Cinayat Macallasinin 27.1-ci
maddasinae minasibatda hamin Macallanin 234.1-ci maddasinin sarh edilmasina dair”
2020-ci il 18 sentyabr tarixli Qarari).

Odur ki, Cinayat Macallasinin 228.1-ci maddasinin obyektiv cahatini taskil edan
harakatlardan har hansi  birinin  toradildiyi, yani hamin maddada gostarilan
predmet(lar)in alda edildiyi, basgasina verildiyi, saxlanildigl, dasindigl va ya gazdirildiyi
andan cinayat basa catmis hesab edilir.

Bu gaydada tanzimlama, yani tahlil olunan cinayat amalinin maddi deyil, formal
tarkib kimi mUayyan edilmasi ondan irali galir ki, odlu silahin, ddyUs sursatinin, partlayici
madda va qurgularin islema prinsipi, mahvedici zads yetirmak gabiliyyati va dasidigl
yUksak tahliks nazera alindigda, har hansi ictimai tahlikali naticenin (hamin
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predmetlarin tatbiqgi vasitasile basga cinayatlarin toradilmasi, insanlarin hayat va ya
saglamligina zarar yetirilmasi va s.) bas verib-vermamasindan asili olmayarag, onlarin
ganunsuz dovriyyasi ila bagli harakat(lar) 6zllylnda saxsiyyat, comiyyat va ya dovlat
Ucln tahliks potensialina malikdir.

Cinayat Macallasinin 228.1-ci maddasinin mazmunu va Konstitusiya Mahkamasi
Plenumunun “Azarbaycan Respublikasi Cinayat Macallasinin 125-ci maddasinin sarh
edilmasina dair” 2022-ci il 15 sentyabr tarixli Qararinda tagsirin formalari ile bagli ifads
olunmus movaqgelari asas goturulmaklea geyd edilmalidir ki, hamin amal subyektiv
cohatdan gasdan toradilir.

Tahlil edilon cinayat tarkibinin predmetlarindan biri olan doyus sursati ila bagl
nazara alinmalidir ki, “Xidmati ve mulki silah hagginda” Azarbaycan Respublikasi
Qanununun 2-ci maddasinin 5-ci bandina asasan ddyus sursati muvafiq silah névindan
atas acmaq Ucln nazarda tutulmus konstruktiv qurgu va ya asyalardir.

Heamcinin Azarbaycan Respublikasi Ali Mahkamasi Plenumunun “Silahin, onun
komplekt hissalarinin, doyus sursatinin, partlayici maddalarin va qurgularin ganunsuz
hazirlanmasina, dovriyyasina va talanmasina dair islar Gzre mahkama tacribasi
hagqginda” 2005-ci il 27 may tarixli 2 némrali Qararinda doyus sursatlarina izah verilarak
gostarilmisdir ki, doyus sursati dedikda, hadafi mahv etmak lclin miayyan olunmus va
tarkibinda dagidici, tullayici va vurub cixardigl atimin, yaxud onlarin macmusu olan
silahlanma predmetlari va tullayici sursatlar basa dusalur.

Qeyd edilmalidir ki, Cinayat Macallasinin 228.1-ci maddasi ila nazarda tutulan
tarkibin amala galmasi Uclin hamin maddads sadalanan predmetlarin, o cimladan
doylds sursatinin  kamiyyatine dair ganunvericilikdea har hansi gdstaris movcud
olmamagla, cinayat masuliyyatinin yaranmasi doyds sursatinin  sayindan asili
edilmamisdir. Bela yanasma isa doyus sursatlarinin va onlarin tahltkalilik daracalarinin
muUxtalifliyi, istifadeya yararl bir adad doylUs sursatinin bels silahla birlikds istifada
edilorak tahlikali naticalar yaratmag, insanin hayat va saglamligina zarar yetirmak
potensialina malik olan amillardan irali galir.

Doyus sursatinin ganunsuz dovriyyasi ila bagli harakatlarin az shamiyyatli hesab
olunmasinin mimkutnliyd ile slagadar gostarilmasi zaruridir ki, yuxarida da geyd
olundugu kimi az shamiyyatlilik abstrakt sakilds, yalniz cinayat tarkibinin qurulusuna
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gora deyil, toradilmis har bir amala minasibatdes onun ictimai tahltkaliliyinin
giymatlandirilmasina tasiri olan butin obyektiv va subyektiv amillarin macmusuna
9sasan muayyan edilir. Bu baximdan, ddyls sursatinin yalniz kemiyyatini asas
gotlirmakla onun ganunsuz dovriyyasi ila bagli amallarin az shamiyyatli hesab edilmasi
Cinayat Macallasinin 14.2 va 228.1-ci maddalarinin mahiyyatina zidd olmagla yanasi,
ictimai tahlukali amala hiqugi giymat verilmamasi va cinayat toratmakda tagsirli olan
soxsin masuliyyatdan kanarda galmasi ila naticalana bilar.

Qeyd olunanlara asasan Konstitusiya Mahkamasinin Plenumu hesab edir ki, hiquq
tatbigedan organlar tarafinden Cinayat Macallasinin 228.1-ci maddasinda nazarda
tutulan amalin az shamiyyatli olub-olmamasi muiayyan edilarkan kemiyysat gostaricisi
(patron sayi) hliqug pozuntusunun ictimai tahlikaliliyini mtayyan etmaya imkan veran
digar keyfiyyat gostaricilari (motiv, magsad, hadisanin bas verdiyi zaman, sarait va s.) ila
birlikds giymatlandirilmalidir.

Gostarilanlara asasan Konstitusiya Mahkamasinin Plenumu asagidaki naticaya
galir:

- Cinayat Moacallasinin  14.2-ci maddasinin dispozisiyasinda aks edilmis “az
ahamiyyatlilik” xUsusiyyati qgiymatlandirici xarakter dasidigindan, hamin Macallanin
228.1-ci maddasinda gostarilan tarkib alamatlarinin - moévcud oldugu amsalin az
ahamiyyatli olub-olmamasi bu Qararin tasviri-asaslandirici hissasinda ifada olunmus
hiqugi movgelar nazars alinmagla har bir isin faktiki hallarina asasan hiiquq tatbigedan
organlar tarafinden muayyan edilir. Bu zaman doyUs sursatinin kemiyyat gdstaricisi
(patronun sayi) hiiqug pozuntusunun ictimai tahlikaliliyini miayyanlasdirmaya imkan
veran digar gostaricilarla (motiv, magsad, amalin toradildiyi makan, zaman, sarait va s.)
birlikds giymatlandirilmalidir.

Azarbaycan Respublikasi Konstitusiyasinin  130-cu maddasinin IV hissasini,
“Konstitusiya Mahkamasi hagginda” Azarbaycan Respublikasi Qanununun 60, 62, 63,
65-67 va 69-cu maddalarini rahbar tutarag, Azarbaycan Respublikasi Konstitusiya
Mahkamasinin Plenumu
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Qo9 RARA ALDL:

1. Azarbaycan Respublikasi  Cinayat Macallasinin = 14.2-ci  maddasinin
dispozisiyasinda aks edilmis “az shamiyyatlilik” xlsusiyyati giymatlondirici xarakter
dasidigindan, hamin Macallanin 228.1-ci maddasinda gdstarilan tarkib alamatlarinin
movcud oldugu amalin az shamiyyatli olub-olmamasi bu Qararin tasviri-asaslandirici
hissasinda ifada olunmus hliqugi mdvgelar nazars alinmagla har bir isin faktiki hallarina
asasan hiquqg tatbigedan organlar tarafinden miayyan edilir. Bu zaman doyus
sursatinin - kamiyyat gostaricisi  (patronun sayl) hdqug pozuntusunun ictimai
tahltkaliliyini muayyanlasdirmaya imkan veran digar gostaricilarle (motiv, magsad,
amalin toradildiyi makan, zaman, sarait va s.) birlikds giymatlandirilmalidir.

2. Qarar darc edildiyi gindan quivvaya minir.

3. Qarar Azarbaycan Respublikasinin rasmi dovlat gazetlarinds va “Azarbaycan
Respublikasi Konstitusiya Mahkamasinin Malumati”nda darc edilsin, habela Azarbaycan
Respublikasi Konstitusiya Mahkamasinin resmi internet saytinda yerlasdirilsin.

4. Qarar gatidir, heg bir organ va ya saxs tarafindan lagv edils, dayisdirila va ya
rasmi tafsir edila bilmaz.

Sadr Farhad Abdullayev
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ON THE BEHALF OF THE REPUBLIC OF AZERBAIJAN

DECISION

OF THE PLENUM OF THE CONSTITUTIONAL COURT
OF THE REPUBLIK OF AZERBAIJAN

On relation interpretation of Articles 14.2 and 228.1 of the Criminal Code of the Republic
of Azerbaijan in terms of Article 80 of the Constitution of the Republic of Azerbaijan

23 January 2026 Baku City

The Plenum of the Constitutional Court of the Republic of Azerbaijan, composed of
Farhad Abdullayev (Chairman), Humay Afandiyeva, Rauf Guliyev, Otari Gvaladze, Fikrat
Mammadov (Reporter-Judge), Isa Najafov, Rashid Rzayev, Farhad Tutayuk and Khanlar
Valiyev,

attended by the Court Clerk Faraid Aliyev,

in accordance with Part IV of Article 130 of the Constitution of the Republic of
Azerbaijan, Articles 27.2 and 32 of the Law of the Republic of Azerbaijan “On
Constitutional Court”, and Article 39 of the Internal Regulations of the Constitutional
Court of the Republic of Azerbaijan, based on the inquiry of the Prosecutor’s Office of
the Republic of examined the constitutional case in the procedure of special
constitutional proceedings on related interpretation of Articles 14.2 and 228.1 of the
Criminal Code of the Republic of Azerbaijan in terms of Article 80 of the Constitution of
the Republic of Azerbaijan.

Having heard the report of Judge F. Mammadov, studied and discussed written
reports of representatives of interested parties — the Prosecutor’s Office of the Republic
of Azerbaijan and the Staff of the Milli Majlis of the Republic of Azerbaijan, the
conclusions of specialists — the Supreme Court of the Republic of Azerbaijan, the Baku
Court of Appeal and the Bar Association of the Republic of Azerbaijan, opinion of expert
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M.Bayramova, Associate Professor of the Department of Criminal Law and Criminology
of the Faculty of Law of Baku State University, Doctor of Philosophy in Law, the Plenum
of the Constitutional Court of the Republic of Azerbaijan

DETERMINED AS FOLLOWS:

The Prosecutor’s Office of the Republic of Azerbaijan (hereinafter referred to as
the Prosecutor’s Office) has applied to the Constitutional Court of the Republic of
Azerbaijan (hereinafter referred to as the Constitutional Court) with an inquiry and
asked for the related interpretation of Articles 14.2 and 228.1 of the Criminal Code of
the Republic of Azerbaijan (hereinafter referred to as the Criminal Code) in terms of the
principle of legal certainty, one of the fundamental elements of the rule of law reflected
in the Preamble of the Constitution of the Republic of Azerbaijan (hereinafter referred
to as the Constitution), and Article 80 of the Constitution.

The inquiry states that judicial practice reveals differing approaches to the
qualification, under Article 228.1 of the Criminal Code, of acts involving unlawful
acquisition, transfer to another person, keeping, carrying or wearing of a small quantity
of ammunition, mainly one or two rounds.

Some law enforcement officials take the view that the unlawful acquisition,
transfer to another person, keeping, carrying or wearing of one or two rounds of
ammunition constitutes the corpus delicti provided for in Article 228.1 of the Criminal
Code or, where committed under aggravating circumstances, in Article 228.2 thereof,
and that persons who commit such acts should therefore incur criminal liability under
criminal legislation.

Supporters of the other position, with reference to Article 14.2 of the Criminal
Code, consider that although the formal elements of the crime provided for in Article
228.1 of the Criminal Code may be present in the act of unlawfully acquiring,
transferring to another person, keeping, carrying or wearing a small quantity of
ammunition, such an act, by reason of its insignificance, is not socially dangerous, that
is, it does not cause harm to the individual, society or the State, nor does it create a
threat of causing such harm. Therefore, it is not regarded as a crime, and persons who

D ——— I_/\—I\
= KMM 215,



have committed such an act cannot be held criminally liable.

Referring to several criminal cases, the Prosecutor’s Office noted that, in some
instances, persons had been found guilty under Article 228.1 of the Criminal Code and
convicted for unlawfully acquiring and keeping a single cartridge. At the same time,
existing judicial practice also includes cases in which courts of first instance delivered
acquittals on the basis of Article 14.2 of the Criminal Code. Likewise, upon appeals
lodged by the defense, persons convicted by courts of first instance were acquitted, and
such judgments were upheld by the Supreme Court of the Republic of Azerbaijan.

The inquirer considered that, since judicial decisions reflecting differing legal
positions had given rise to uncertainty in the application of Articles 14.2 and 228.1 of
the Criminal Code, it had become necessary to interpret the norms referred to in the
inquiry in order to eliminate contradictions in law-application practice, ensure the
uniform application of criminal legislation, and safeguard the principle of legal certainty.

The Plenum of the Constitutional Court considers it important to note the
following regarding the inquiry.

Pursuant to Article 80 of the Constitution, violation of the Constitution and the
laws, including abuse of the rights provided for in the Constitution and the laws or
failure to fulfil duties, gives rise to liability established by law.

It should be borne in mind that the phrase “established by law”, as used in this
article, implies not only that the act giving rise to liability and its legal consequences
must be prescribed by law, but also that they must be defined clearly and
unambiguously. Legal regulation concerning liability must be framed, in accordance
with the requirements of the principle of legal certainty, in such a way that a person
may regulate his or her conduct in advance by understanding the obligations incumbent
upon him or her and may foresee the legal consequences to which his or her acts may
give rise.

Proceeding from the requirements of that article, protective legal norms relating
to crimes, administrative offences and other acts have been established in legislation
for the purpose of ensuring human rights and freedoms.

According to the definition of a crime set out in Article 14.1 of the Criminal Code,
an act is regarded as a crime where it possesses each of the following characteristics: it
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is prohibited by criminal legislation under threat of punishment; it is socially dangerous;
and it is committed culpably.

According to Article 7.1 of that Code, only a person whose guilt has been
established in respect of the socially dangerous act (act or omission) committed by him
or her and its consequences may be held criminally liable and punished.

As can be seen, for any act to be considered a crime, it must not only have the
constituent elements defined in the Criminal Code for individual crimes but also be
socially dangerous. In other words, social dangerousness acts as one of the defining
elements of the concept of crime.

It should also be borne in mind that, when establishing norms providing for the
constituent elements of a crime, namely the necessary features, giving grounds for an
act to be regarded as a crime, the legislator pursues the aim of protecting the relevant
legal value.

Thus, the Criminal Code determines the range of acts which, being dangerous to
the individual, society and the State, are recognized as crimes for the purpose of
ensuring peace and the security of humankind, and protecting human and civil rights
and freedoms, property, economic activity, public order and public safety, the
environment, and the constitutional order of the Republic of Azerbaijan from criminal
encroachments (Articles 2.1 and 2.2).

From this perspective, criminal law criminalizes precisely those behaviors that
seriously violate legally protected values and social relations. In other words, public
danger, characterized by criminal law as significant damage to protected objects, is the
basis for the criminalization of the act. Consequently, the socially dangerous nature of
the act prohibited by criminal law under the threat of punishment, that is, bearing all
the signs of the relevant corpus delicti, is a general legal presumption.

At the same time, it should be borne in mind that a number of norms defining the
constituent elements of crimes are abstract norms intended to apply to all cases of a
similar nature. When adopting such norms, it is not always possible for the legislator to
regulate in advance while taking into account all circumstances and contingencies that
may arise in specific cases.

Thus, in certain cases, even if an act apparently meets the criteria set forth in
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criminal law, it may not actually pose a public danger. For this reason, Article 14.2 of the
Criminal Code provides that, although the formal features of an act (act or omission)
provided for in criminal law may be present, an act (act or omission) which, by reason of
its insignificance, is not socially dangerous, that is, does not cause harm to the
individual, society or the State, nor create a threat of causing such harm, shall not be
considered a crime.

As is apparent, the legislator has resolved the inconsistency between form, namely
the presence of the features of the relevant criminal act, and substance, namely social
danger, through the category of “insignificance”.

Acts of insignificance are those acts which fall outside the concept of a crime
precisely because they do not possess the characteristic of social danger. The existence
of social danger may be denied only where the act has not only failed to cause harm to
the individual, society or the State, but has not even created a threat of causing such
harm and, consequently, falls outside the sphere of protection of the relevant legal
norm defining the constituent elements of the crime.

It should be noted that the existence of such a legal approach serves to ensure the
principle of justice, which is one of the fundamental principles of criminal legislation.
Thus, since criminal punishment is one of the most serious forms of interference with
human rights and freedoms, criminal legislation, as the last resort (ultima ratio) of the
state's response to unlawful acts, exerts its influence on public relations only if their
regulation through other sectoral legal norms is not sufficient.

In cases where the dangerousness of the act is insignificant and does not cause
real harm or danger to the individual, the state and society, that is, it does not bear the
sign of public danger that would justify the application of a serious type of liability such
as criminal liability, assessing such behavior as a crime would be contrary to the essence
of the principle of justice based on the proportionality of criminal liability to the harm
caused to values protected by criminal law, and would lead to unjustified restrictions on
the rights and freedoms of the individual, as well as being inconsistent with the goals
and objectives of criminal legislation.

It should also be noted that the concept of “insignificance” constitutes an
evaluative category. The making of such an assessment, being directly connected with
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the qualification of a crime, falls within the competence of law enforcement officials.

In its previous decisions, the Plenum of the Constitutional Court has also stated
that the qualification of a crime is the legal assessment of an act, reflected in the
relevant procedural document, by determining the correspondence between the
factual features of the specific criminal act committed and the constituent elements
provided for in the disposition of the criminal law norm. At its conclusion, a legal
assessment is given to a specific social event and human behavior that is dangerous to
society. This, first of all, requires a comprehensive examination of the factual
circumstances of the case, the selection of the criminal law norm, and the
interpretation of its content (Decision of March 17, 2011 “On interpretation of Article
244.1 of the Criminal Code of the Republic of Azerbaijan”).

At the same time, it should be borne in mind that no specific criteria have been
laid down in legislation for determining whether an act bears the characteristic of
insignificance. This is connected with the fact that each criminal event has its own
specific factual circumstances, that such circumstances are diverse and cannot be
foreseen in advance, and that it is therefore impossible to enumerate them exhaustively
in law. The fact that the aforementioned concept is evaluative in nature creates an
opportunity for the application of Article 14.2 of the Criminal Code in practice, taking
into account various circumstances of the criminal case.

However, the fact that insignificance acts as an evaluative category should not be
understood as an unlimited scope of assessment by law enforcement officers and as a
denial of the presumption that an act that bears the constituent elements defined by
the relevant articles of the Special Part of the Criminal Code is considered a crime.

Thus, determining whether an act is insignificant requires the complete
establishment of the factual circumstances of the case and an objective and
comprehensive assessment of all features characterizing its object, objective aspect,
subject and subjective aspect. Such an assessment is based on a complex analysis of the
nature of the act or omission, the place, method and circumstances of its commission,
its motive and purpose, its consequences, and its other features. It excludes the
possibility of any single factor taken separately, for example, the number of items
involved, their material value, and the like, being accepted in advance as a criterion
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sufficient in itself for considering the act insignificant.

With regard to Article 228.1 of the Criminal Code, it should be indicated that,
pursuant to that Article, the unlawful acquisition, transfer to another person, keeping,
carrying or wearing of a firearm, its component parts, ammunition, with the exception
of smooth-bore hunting firearms and ammunition for such firearms, explosives and
explosive devices has been defined as constituting a corpus delicti.

As regards the object of this crime, it should be noted that illicit arms trafficking is
one of the factors creating a real threat to the security of the State and society and
contributing to the growth of crime.

The said act has been defined by the legislator as a formal crime with alternative
constituent elements. In formal offences, the objective aspect of the crime consists
solely of a socially dangerous act or omission. For criminal liability to arise, it is not
required that a specific socially dangerous consequence occur as a result of that act,
and the crime is deemed completed from the moment the act or omission prohibited
by law is committed.

The particular feature of a crime with alternative constituent elements is that, for
such a crime to be deemed completed, it is sufficient that one or more of the
alternative acts provided for in the Article be committed. The completion of even one of
those acts is already regarded as constituting the commission of the crime (Decision of
the Plenum of the Constitutional Court of September 18, 2020 “On interpretation of
Article 18 of the Criminal Code of the Republic of Azerbaijan, and of Article 234.1 of that
Code in relation to Article 27.1 thereof, in terms of Article 64 of the Constitution of the
Republic of Azerbaijan and Article 8 of the Criminal Code of the Republic of
Azerbaijan”).

Therefore, a crime under Article 228.1 of the Criminal Code is deemed completed
from the moment when any of the acts constituting its objective aspect has been
committed, that is, from the moment when the item or items specified in that Article
have been acquired, transferred to another person, kept, carried or worn.

Such regulation, namely the determination of the analyzed criminal act as a formal
rather than a material corpus delicti, follows from the fact that, having regard to the
operating principle of firearms, ammunition, explosives and explosive devices, their
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capacity to inflict destructive damage, and the high degree of danger they pose, acts
connected with their unlawful circulation inherently possess the potential to endanger
the individual, society or the State, irrespective of whether any socially dangerous
consequence has actually occurred, such as the commission of other crimes through
the use of such items, harm to human life or health, and the like.

Based on the content of Article 228.1 of the Criminal Code and to the positions
expressed by the Plenum of the Constitutional Court in its Decision of September 15,
2022 “On interpretation of Article 125 of the Criminal Code of the Republic of
Azerbaijan” concerning the forms of guilt, it should be noted that the act in question is
committed intentionally from the subjective aspect.

As regards ammunition, which is one of the items constituting the subject-matter
of the analyzed corpus delicti, it should be borne in mind that, pursuant to item 5 of
Article 2 of the Law of the Republic of Azerbaijan “On Service and Civilian Weapons”,
ammunition means structural devices or objects intended for firing from the relevant
type of weapon.

Furthermore, in its Decision No. 2 of May 27, 2005 “On judicial practice in cases
concerning the illegal manufacture, circulation and theft of weapons, their component
parts, ammunition, explosives and explosive devices”, the Plenum of the Supreme Court
of the Republic of Azerbaijan, while clarifying the notion of ammunition, stated that
ammunition is to be understood as armament items and propellant munitions intended
to destroy a target and containing an explosive, propelling or striking-and-projecting
charge, or a combination thereof.

It should be noted that, since there is no indication in the legislation regarding the
guantity of items listed in that article, including ammunition, to constitute the
composition provided for in Article 228.1 of the Criminal Code, the occurrence of
criminal liability was not made dependent on the quantity of ammunition. Such an
approach follows from factors such as the diversity of ammunition and the degree of
danger posed by it, as well as from the fact that even a single serviceable round of
ammunition, when used together with a weapon, is capable of producing dangerous
consequences and causing harm to human life and health.

With regard to the possibility of considering acts connected with the unlawful
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circulation of ammunition as insignificant, it is necessary to indicate that, as noted
above, insignificance is determined not in the abstract, and not solely by reference to
the structure of the corpus delicti, but on the basis of the totality of all objective and
subjective factors affecting the assessment of the social danger of each specific act
committed. In this regard, considering acts related to the illegal circulation of
ammunition as insignificant based solely on the quantity of the ammunition is contrary
to the essence of Articles 14.2 and 228.1 of the Criminal Code, and may result in the
failure to give a legal assessment to a socially dangerous act and the person guilty of
committing the crime being exempt from liability.

On the basis of the foregoing, the Plenum of the Constitutional Court considers
that, when law enforcement officials determine whether an act provided for in Article
228.1 of the Criminal Code is insignificant, the quantitative indicator, namely the
number of cartridges, must be assessed together with other qualitative indicators
making it possible to determine the social danger of the offence, such as motive,
purpose, the time and circumstances of the incident, and so forth.

Based on the above, the Plenum of the Constitutional Court comes to the following
conclusions:

- Since the characteristic of “insignificance”, reflected in the disposition of Article
14.2 of the Criminal Code, is of an evaluative nature, whether or not an act in which the
constituent elements specified in Article 228.1 of that Code are present is insignificant
shall be determined by law enforcement officials on the basis of the factual
circumstances of each case, taking into account the legal positions expressed in the
descriptive-reasoning part of this Decision. In this case, the quantitative indicator of
ammunition (number of cartridges) should be evaluated together with other indicators
that allow determining the public danger of the offense (motive, purpose, place, time,
circumstances, etc.).

Guided by Article 130, Part IV of the Constitution of the Republic of Azerbaijan, and
Articles 60, 62, 63, 65—-67 and 69 of the Law of the Republic of Azerbaijan “On
Constitutional Court”, the Plenum of the Constitutional Court of the Republic of
Azerbaijan
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DECIDED:

1. Since the characteristic of “insignificance”, reflected in the disposition of Article
14.2 of the Criminal Code of the Republic of Azerbaijan, is of an evaluative nature,
whether or not an act in which the constituent elements specified in Article 228.1 of
that Code are present is insignificant shall be determined by law enforcement officials
on the basis of the factual circumstances of each case, taking into account the legal
positions expressed in the descriptive-reasoning part of this Decision. In this case, the
quantitative indicator of ammunition (number of cartridges) should be evaluated
together with other indicators that allow determining the public danger of the offense
(motive, purpose, place, time, circumstances, etc.).

2. The Decision shall enter into force from the date of its publication.

3. The Decision shall be published in official state newspapers and in the "Bulletin
of the Constitutional Court of the Republic of Azerbaijan", as well as be posted on the
official website of the Constitutional Court of the Republic of Azerbaijan.

4. The decision is final, and may not be cancelled, changed or officially interpreted
by any institution or official.

Chairman Farhad Abdullayev
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AZBRBAYCAN RESPUBLIKASI ADINDAN

Azarbaycan Respublikasi
Konstitusiya Mahkamasi Plenumunun

Qo RARI

Azarbaycan Respublikasi 9mak Macallasinin 144-ci maddasinin 2 va 3-cl hissalarinin
Azarbaycan Respublikasi Konstitusiyasinin 25-ci maddasinin | va Ill hissalarina, 71-ci
maddasinin Il hissasina, 149-cu maddasinin | va Il hissalarina uygunlugunun
yoxlanilmasina dair

18 fevral 2026-ci il Baki sahari

Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu Farhad Abdullayev
(sadr), Humay 9fsandiyeva, Rauf Quliyev, Otari Qvaladze, Fikrat Memmadov, isa Nacafov
(maruzaci-hakim), Rasid Rzayev, Farhad Tutayuk va Xanlar Valiyevdan ibarat tarkibds,

mahkamsa katibi Faraid 9liyevin istiraki ils,

Azarbaycan Respublikasi Konstitusiyasinin  130-cu maddasinin VIl hissasing,
“Konstitusiya Mahkamasi hagqginda” Azarbaycan Respublikasi Qanununun 27.2 va 32-ci
maddalarine  va Azarbaycan Respublikasi  Konstitusiya Msahkamasinin  Daxili
Nizamnamasinin 39-cu maddasine muvafig olarag, konstitusiya mahkama icraatinin
yazili prosedur gaydasinda kecirilon mahkamsa iclasinda Azarbaycan Respublikasinin
insan hiquglart Gzre muvakkilinin  (ombudsmanin) sorgusu ssasinda Azarbaycan
Respublikasi omak Macallasinin 144-ci maddasinin 2 va 3-cU hissalarinin Azarbaycan
Respublikasi Konstitusiyasinin 25-ci maddasinin | va Il hissalarina, 71-ci maddasinin |l
hissasina, 149-cu maddasinin | va Il hissalarina uygunlugunun yoxlanilmasina dair
konstitusiya isina baxdl.

Is Gzra hakim i.Nacafovun maruzasini, Azarbaycan Respublikasinin insan htiquglari
Uzra muvakkilinin (ombudsmanin) sorgusunu va Azarbaycan Respublikasi Milli Maclisi
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Aparatinin mulahizasini, Azarbaycan Respublikasinin Ali Mahkamasi, Hiquqi Ekspertiza
va Qanunvericilik Tasabbuslari Markazi, Naxcivan Muxtar Respublikasinin odliyya
Nazirliyi, Azarbaycan Respublikasinin Vakillar Kollegiyasi tarafindan taqdim edilan
muUtaxassis mulahizalarini, ekspert Baki Dovlat Universitetinin Hiqug fakultasinin @mak
va ekologiya hlququ kafedrasinin  mdudiri, hiqug elmlari doktoru, professor
A.Qasimovun rayini va is materiallarini arasdirlb muzakirs edarak, Azarbaycan
Respublikasi Konstitusiya Mahkamasinin Plenumu

MUDSYYON ETDI:

Azarbaycan Respublikasinin  insan hiquglart  Gzre  muivakkili  (ombudsman)
Azarbaycan Respublikasinin Konstitusiya Mahkamasina (bundan sonra — Konstitusiya
Mahkamasi) sorgu ile muraciat edarak Azarbaycan Respublikasi ©@mak Macallasinin
(bundan sonra — @mak Macallasi) 144-cii maddasinin 2 va 3-cU hissalarinin Azarbaycan
Respublikasi Konstitusiyasinin (bundan sonra — Konstitusiya) 25-ci maddasinin I, Ill, IV va
V hissalarina, 37-ci maddasinin | va Il hissalarina, 71-ci maddasinin |, II, V va VI
hissalarina, 149-cu maddasinin | va Il hissalarina uygunlugunun yoxlanilmasini xahis
etmisdir.

Sorguda geyd olunmusdur ki, @9mak Macallasinin 144-ci maddasinin 2-ci hissasina
asasan amak mugavilasina xitam verilmasinin sababindan va asasindan asili olmayaraq
isciya isdan c¢ixan ginadak har hansi sart ve ya mahdudiyyat goyulmadan istifada
etmadiyi butln is illarinin asas mazuniyyatlarina gora pul avazi édanilmalidir. Hamin
maddanin 3-cl hissasinin talabina gora iss amak munasibatlarina xitam verilarkan bu
Macallanin 115 va 116-ci maddalarinda nazarda tutulmus alave mazuniyyatlara, tahsil
va yaradicilig mazuniyyatlaring, habels sosial mazuniyyatlara gdra pul avazi verilmir.

Sorgu veranin ganasatine gora, amak mugavilasine xitam verilarkan iscilarin
islomakla alda etdiyi @mak Macallasinin 115 va 116-ci maddalarinds nazards tutulmus
amak soraitine, amak funksiyasinin xarakterlarine ve amak stajina goéra alave
mazuniyyatlar Ggln pul avazinin verilmasinin ©mak Macallasinin 144-ci maddasinin 3-
cU hissasi ile mahdudlasdiriimasi Konstitusiyanin barabarlik hiquguna va normativ
hdquqgi aktlarin hiquga ve haqgg-adalata asaslanmali olmasina dair talablarina uygun
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olmamagla, 9sas Qanunun 37-ci maddasi ile taminat verilan istirahat hidguqunun
pozulmasina gatirib ¢ixarir.

Konstitusiya Mahkamasinin Plenumu sorguda gdstarilen masalanin halli ils
alagadar istirahat ve amak mazuniyyati hlquglarinin  mahiyyat va magsadinin,
mazuniyyata gora pul avazinin (kompensasiyanin) tayinatinin, asas va alave amak
mazuniyyatini tanzimlayan bir sira ganunvericilik normalarinin tahlil olunmasini vacib
hesab edir.

Konstitusiyanin 37-ci maddasina asasan har kasin istirahat hiququ vardir. 9mak
mugavilasi ila islayanlara ganunla muayyan edilmis, lakin ginds 8 saatdan artiq
olmayan is gund, istirahat va bayram gunlari, ilde azl bir dafa 21 taqvim glnindan az
olmayan 6danisli mazuniyyat verilmasi tamin edilir.

Istirahat hiququ adalatli amak minasibatlarinin - formalasmasinin  tamin
olunmasina yonalmakla bu hidququn tarkib hissasi olan ddanisli mazuniyyatle bagh
normalar @sas Qanunla yanasl, bir sira beynalxalg hiiqugi aktlarda — Umumdunya insan
hiiquglari Bayannamasinin  24-ci maddasinds, “igtisadi, sosial va madani hiquglar
hagginda Beynalxalg Pakt”in 7-ci maddasinda, Beynalxalg ©@mak Taskilatinin “Odanisli
mazuniyyatlar haqgqinda” 132 ndmrali Konvensiyasinin 3-ci maddasinda, elaca da
Avropa Sosial Xartiyasinda 6z aksini tapmisdir.

Qeyd olunmalidir ki, 6danisli mazuniyyat iscinin orta amak haqql saxlaniimag
sartile mUayyan middat arzinda amak funksiyalarinin icrasindan azad edilarak istirahat
etmasina garaitin yaradilmasinda ifads olunan sosial hiiqugdur. Bu hiiquq isginin fiziki va
psixoloji saglamliginin gorunmasina, amak gabiliyyatinin barpasina va insan layagatina
uygun hayat saraitinin taminina xidmat edir.

Odanisli amak mazuniyysti hiiququnun hayata kecirilmasinin gayda va sartlari isa
9mak Macallasi ila tanzimlanir. Bela ki, hamin Macalla ile amak mazuniyyati iscilarin
mazuniyyat novlarindan biri kimi muayyan edilmis va gdstarilmisdir ki, bu, iscinin
normal istirahati, amak qgabiliyyatinin  barpasi, saglamliginin  muhafizasi va
mohkamlandirilmasi Ggln isdan ayrilmagla 6z milahizasi ila istifads etdiyi, mtddati bu
Macallada nazarda tutulandan az olmayan istirahat vaxtidir (9mak Macallasinin 113-cl
maddasinin 1-ci hissasi).

Hamcinin ganunvericilikla iscilarin mazuniyyat hlququnun taminati kimi amak
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mazuniyyatinin asas va alave mazuniyyatlordan ibarat oldugu gostarilmisdir (9mak
Macallasinin 112-ci maddasinin 1-ci hissasinin a bandi).

9sas amak mazuniyyati iscinin amak mugavilasinda gostarilmis pesasi (vazifasi)
Uzra muayyan olunan va minimum muddatlari 9mak Macallasinin 114-ct maddasinin 2
va 3-cl hissalarinda nazarda tutulan (mulvafig olarag 21 ve ya 30 taqvim glinindan az
olmayan) mazuniyyatdir. Yani bu, amak mazuniyyatinin els bir hissasidir ki, xlsusi amak
soraiti, isin xarakteri va bu kimi digar hallar nazara alinmadan amak munasibatlarinin
subyekti olan har bir iscinin istirahat eds bilmasi Gg¢ln zaruri olan minimal mtddati ifada
edir.

Bununla yanasi, adalat, barabarlik kimi konstitusion prinsiplardan, elaca da sosial
dévlet yanasmasindan irali galarak ganunvericilikds bir grup sexslar lgin amak
mazuniyyatinin daha uzun muddatlari, elaca da alave mazuniyyat hiququ taninmisdir.
Bela ki, hazirda ©@mak Macallasi ila miayyan edilan alave mazuniyyatlara asagidakilar
aiddir:

e omak saraitina ve amak funksiyasinin xisusiyyatlarina gora alave mazuniyyat
(115-ci madda);

e omoak stajina gora alave mazuniyyat (116-c1 madda);

e usagl gadinlarin alave mazuniyyati (117-ci madds);

e Azarbaycan Respublikasinin isgaldan azad edilmis arazilarinds islayan
mUtaxassislarin alave mazuniyyati (118-1-ci madda).

omak Macallasinin 115-ci maddasina gora yeralt islorda calisan, amak saraiti
zararli va agir, habels amak funksiyasi ylksak hassasliq, hayacan, zehni va fiziki
garginlikla bagli olan iscilara amayin saraitina va amak funksiyasinin xUsusiyyatlarina
gora alave mazuniyyatlar verilir. Bela alave mazuniyyatin middati 6 taqvim ginindan
az olmamalidir. ©@mak saraitine va amak funksiyasinin xarakterina gora alava
mazuniyyat hlququ veran, zararli va agir istehsalatlarin, pesa va vazifalarin siyahisi
alave mazuniyyatlarin middati gostarilmakla mivafiq icra hakimiyyati organi tarafindan
tasdiqg edilir.

omak saraitinin zararli ve agir olmasi, habela amak funksiyasinin zehni va fiziki
goarginlik talab etmasi iscilarin sahhatina tasir gostaran neqativ amillarin intensivliyinin
artmasina sabab olur ki, bu da onlarin fiziki ve psixoloji saglamliginin barpasi Ugln
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digarlari ilo mugayisada daha uzun istirahat muiddatinin verilmasini obyektiv suratda
sortlandirir. Bu hallarda alave mazuniyyatla bagli middaalarin ganunvericilikda 6z aksini
tapmasi bels islarda calismagin iscinin saglamlig Gclin yaratdigl manfi tasirlarin aradan
galdirilmasina, pesa xastaliklarinin, amak qabiliyyatinin vaxtindan avval itiriimasi
risklarinin garsisinin alinmasina, bununla da har kasin tahlikasiz va saglam saraitda
islemak hlqugunun tamin olunmasina xidmat edir. Oxsar hiqugi movge Konstitusiya
Mahkamasi Plenumunun “Azarbaycan Respublikasi 9mak Macallasinin  115-ci
maddasinin birinci hissasinin, 116-ci maddasinin birinci hissasinin va 136-ci maddasinin
ikinci hissasinin sarh edilmasina dair” 2003-clU il 17 iyun tarixli Qararinda da ifads
olunmusdur.

ombak stajina gora alave mazuniyyatle bagh geyd olunmalidir ki, iscilara bes ildan
on iladak amak staji oldugda 2, on ildan on bes iladak amak staji oldugda 4, on bes ildan
cox amak staji oldugda 6 taqvim gini muddatinda alave mazuniyyat verilir (O9mak
Macallasinin  116-ci maddasinin  1-ci hissasi). Bela ki, amak faaliyyatina vyeni
baslayanlardan fargli olarag uzun illar arzinds islayan sexslards pesa yorgunlugunun
yaranmasi, fiziki va psixoloji dozimluliyin azalmasi kimi amillar bas verir ki, bu
baximdan onlara verilan alave mazuniyyat miuddati amak gabiliyyatinin gorunmasina
yonalmis sosial-htqugi tadbir kimi ¢ixis edir.

omak Macallasinin 117-ci maddasinda usaqgli gadinlarin, usaglarini takbasina
béyldan atalarin, hamgcinin usaglari évladliga gotirmuis saxslarin alave mazuniyyat
hidquaqu ila bagl middaalar 6z aksini tapmisdir.

Hamin Macallanin 118-1-ci maddasinda isa Azarbaycan Respublikasinin isgaldan
azad edilmis arazilerinda isloayan mutaxassislar Uctn bu Macallanin 21-1-ci maddasi
nazara alinmagla asas va alave mazuniyyatlarin middatindan asili olmayarag 5 tagvim
glnl muddatinda alave mazuniyyat muayyan olunmusdur.

Qeyd edilmasi zaruridir ki, Konstitusiyada an azi 21 taqvim gunU o6danisli
mazuniyyat hidququnun tasbit olunmasi bu hiqugun yalniz hamin hadd ¢arcivasinda
konstitusion mudafis olunmasi kimi basa dustlmamalidir. Konstitusiya o6danisli
mazuniyyat higugunun minimum haddini bayan etmakle bels taminatin
ganunvericilikla artirilmasini nainki istisna etmir, aksina, bu teminatlarin glclandirilmasi
mahz konstitusion prinsiplarla sartlanir.
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Qanunla iscilara veriloan alave mazuniyyat glnlarinin magsad va tayinati nazara
alinmagla gostarilmalidir ki, bu hiqguqun verilmasi da bilavasita Konstitusiyadan irali
galon sosial adalat va barabarlik prinsiplarine asaslanir. Bela ki, alave mazuniyyat
institutunun tatbiqgi iscilar arasinda barabarliyin formal xarakter dasimamasina, agir va
ya riskli saraitda calisan saxslarin faktiki vaziyystindaki fargler nazars alinmagla onlarin
manafelarinin adalatli va balansli sakilds gorunmasina yonalmisdir.

Hamcinin tahsil, yaradicilig, sosial mazuniyyat kimi mazuniyyatin digar novlarindan
forgli olarag ©mak Macallasinin 115 va 116-ci maddalarinda gostarilan alave
mazuniyyatlar iscilora amakla alagasi olmayan asaslara gora deyil, birbasa onun amak
faaliyyatinin muddati va xarakteri ila bagl verilir va bu hlquq isci terafindan amak
funksiyalarinin icra edilmasi naticasinda gazanilir. Bu baximdan, hamin huquglar
ganunverici  tarafindan onlara taninan xUsusi Ustunlik kimi deyil, amayin
xUsusiyyatindan irali galarak verilan haqqg kimi giymatlandirilmalidir.

14 yasinadak iki vo daha cox usagl olan analara, usaglarini takbasina boyldan
atalara, hamcinin usaglari 6vladliga gotirmis saxslara alave mazuniyyat ginlarinin
verilmasi onlarin amak funksiyalarindan alave usaglarin tarbiyasi va tahsili ila bagh
vazifalarinin mdovcudlugu nazars alinmagla saglamliglarinin barpasina va valideynlik
funksiyalarinin lazimi saviyyada yerina yetirilmasina sarait yaratmaqg maqgsadi daslyir.
Bels yanasma, hamgcinin ailanin dovlatin xUsusi himayasinds olmasi, analig, ataliq,
usaqligin ganunla muhafize edilmasi kimi konstitusion normalarin realizasinin tazahuri
kimi ¢ixis edir.

Azarbaycan Respublikasinin isgaldan azad edilmis arazilarinds islayan muUtaxassislar
Ucln alave amak mazuniyyatinin nazarda tutulmasi isa belsa mitaxassislarin mivafiq
arazilarda islomaya stimullasdirilmasina xidmat etmakle yanasi, hamin arazilards
infrastrukturun tam barpa olunmamasi, xtsusi amak saraitinin (maisat, sosial va s.)
movcudlugu kimi amillardan irali galir.

Odur ki, ©mak Macallasinin 115-117 va 118-1-ci maddalarinds muayyan edilan
mazuniyyat htquglari formasindan (alava kimi miayyan olunmasindan) asili olmayaraq
amak mazuniyyatinin tarkib hissasini taskil etdiyi, konstitusion prinsiplara asaslandigi va
Konstitusiyanin 37-ci maddasi ila tasbit edilan istirahat hliququnun taminatina yonaldiyi
dcln  hamin hiquglarin  mahdudlasdiriimasi da mahz Konstitusiyanin talablari
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carcivasinda hayata kecirila bilar.

Konstitusiya Mahkamasinin Plenumu “Azarbaycan Respublikasi @mak Macallasinin
116-c1 maddasinin ikinci hissasina dair” 2000-ci il 29 noyabr tarixli Qararinda da alava
mazuniyyat hdgququna amak mazuniyyatinin tarkib hissasi kimi yanasmis, hamin
hdguqun icra mexanizmina munasibatds barabarlik higugqunun pozulmasinin
yolverilmaz oldugunu geyd etmisdir.

Istifada edilmamis mazuniyyats gors kompensasiyanin édanilmasi masalasina dair
geyd olunmalidir ki, bela 6danis amak mazuniyyatini avaz edan alternativ hiquqi
mexanizm kimi muayyanlasdirilmamisdir. Clinki amak mazuniyyatinin hliquqi tabisati, ilk
novbada, onun faktiki istifade olunmasini talab edir. Bels ki, @mak Macallasinin 110-cu
maddasinin 3-cl hissasina asasan iscilarin bu Macalla ile miayyan edilmis mazuniyyat
hdguqu va ondan istifads gaydalari mahdudlasdirila bilmaz. Homin Macallaya uygun
olaraqg isagdtlran tarafindan isciya amak mazuniyyatinin verilmamasi gadagandir.
Isagotiranin yazili xabardarligindan sonra isci amak mazuniyyatinin ndvbalilik cadvalina
ve amak mazuniyyatinin basga vaxta kecirilmasi sartlari va gaydasina riayat etmayarak
amak mazuniyyatindan istifade etmak (tam, yaxud bir hissasindan) Ucln isagdtlrana
ariza ilo muraciat etmadiyi halda isci isagotiranin amri ile muvafig is ilinin amak
mazuniyyatina gondarilir (©dmak Macallasinin 135-ci maddasinin 1-ci hissasi va 138-ci
maddasinin 2-1-ci hissasi).

Hamcinin Beynalxalg ©@mak Taskilatinin “Odanisli mazuniyystler hagqginda” 132
nomrali Konvensiyasinin 12-ci maddasinda gostarilmisdir ki, bu Konvensiyanin 3-ci
maddasinin 3-cU hissasi ile muayyan olunmus minimum illik mazuniyyat hiqugundan
imtina ve ya bu mazuniyyatin kompensasiya edilmasi garsiliginda va ya milli sartlara
asasan har hansi digar sakilda istifade edilmamasi barada razilasmalar etibarsizdir,
hdquqgi quvvasi yoxdur ve gadagandir.

Odur ki, amak mazuniyyatinin magsadi va tayinati (iscinin faktiki istirahatini tamin
etmak) nazara alindigda, kompensasiya isagotiran tarafindan amak mazuniyyatinin
verilmasindan imtina olunmasi, yaxud is¢iya maxsus mazuniyyatlarin tamamila va ya
gisman yigilmasi va isdan azad edilarkan onlarin kompensasiya ila avazlanmasi barads
taraflarin razilagmasi Gglin hiqugi asas kimi giymatlandirils bilmaz. 9ks yanasma, amak
mazuniyyatinin hiqugi mahiyyatina va sosial tayinatina uygun galmamakla, bu hiiququn
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formal xarakter dasimasi ile naticalanardi.

Bununla yanasi nazara alinmahldir ki, amak miqgavilasina xitam veriloanadak
muUayyan sabablardan isci tarafindan amak mazuniyyati middatinin tam va ya gisman
istifade olunmamasi istisna edilmir. Bu hallarda ise kompensasiya amak mazuniyyatini
avaz edan deyil, iscinin hamin hiququ reallasdira bilmamasi naticasinda yarana bilacak
manfi naticalarin (smak gabiliyyatinin azalmasinin, is-istirahat balansinin tamin edilmasi
imkanlarindan  mahrum galmasinin va s.) aradan qaldiriimasina xidmat edan
(kompensasiya edan) xtsusi mexanizm kimi gixis edir.

Bu mexanizm 9mak Macallasinda 6z oaksini taparag, hamin Macallenin 143-ci
maddasinda gdstarilmisdir ki, muvafig is ilinin (illarinin) mazuniyystindan istifads

ow_7n
d

etmamis isci ila, bu Macallanin 70-ci maddasinin 2 “¢” bandlarinds nazarda
tutulmus asaslarla isden cixarilma hallarl istisna olmagla, qalan hallarda amak
migavilasina xitam verilarkan iscinin arzusu ile hamin is ili (illari) G¢clin ona mazuniyyat
verilir va isdancixma tarixi mazuniyyatin son giini hesab edilir. isci bu maddada nazards
tutulmus hallarda ve gaydada mazuniyyatdan istifade etmak istamadikds ona bu
Macallanin 144-ct maddasi ile mUayyan edilmis gqaydada va sartlarla istifads edilmamis
mazuniyyata gora kompensasiya odanilir.

omak Macallasinin 144-ci maddasinin 2-ci hissasina gora amak mugavilasina
xitam verilmasinin sababindan va asasindan asili olmayaraq isciya isdan c¢ixan glinadak
har hansi sart va ya mahdudiyyat goyulmadan istifads etmadiyi butln is illarinin asas
mazuniyyatlarine gora kompensasiya odanilmalidir. ©@mak minasibatlarina xitam
verilarkan bu Macallanin 115 va 116-ci maddalarinds nazards tutulmus alave
mazuniyyatlars, tahsil va yaradiciig mazuniyyatlarine, habela sosial mazuniyyatlara
gora pul avazi verilmir (144-ci maddanin 3-cl hissasi). Hamgcinin Azarbaycan
Respublikasinin 2025-ci il 30 dekabr tarixli Qanunu il ©@mak Macallasinin 144-ci
maddasinin 3-cU hissasina dayisikliklar edilmis va yeni redaksiyada gostarilmisdir ki,
amak mdinasibatlarine xitam verilarkan bu Macallonin  115-117-ci va 118-1-ci
maddalarindea nazarda tutulmus @alave mazuniyyatlars, tahsil ve yaradicilig
mazuniyyatlarina, habela sosial mazuniyyatlara gora kompensasiya verilmir.

Sadalanan maddalardan gorindUyt kimi, isciya istifade etmadiyi batdn is illarinin
9sas mazuniyyatlarine gdra kompensasiya o6danilmali olmasi 6z aksini tapsa da,
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ganunvericilikle miayyan olunmus asaslara gora gazaniimis alave mazuniyyat ginlari ila
bagli bela kompensasiyanin ddanilmasina birbasa mahdudiyyat qoyulmusdur.

Qeyd olunmalidir ki, Konstitusiya va beynalxalg-hlquqgi aktlarda tasbit olunmus
istirahat hliqugunun vacibliyina baxmayaraqg, o, mutlag deyil vo bu higuqun hayata
kecirilmasi mexanizmlari ile bagh muiayyan mahdudiyyatlar nazards tutula bilar. Lakin
bu masalada ganunvericinin  mdulahiza sarbastliyi  hadsiz olmamagla, bels
mahdudiyyatlar yuxarida da geyd olundugu kimi konstitusion talablar va prinsiplar
carcivasinda tatbiqg edils bilar.

Bela ki, Konstitusiyanin 71-ci maddasinin Il hissasina asasan har kasin hiquqg va
azadliglari bu Konstitusiyada va ganunlarda miayyan edilmis asaslarla, habels
digarlarinin  hliqug va azadlglarn ile mahdudlasir. Hiqug va azadliglarin
mahdudlasdirilmasi dovlat tarafindan gozlanilan naticaya mutanasib olmalidir.

“Azarbaycan Respublikasinda insan hlquqg va azadliglarinin hayata kecirilmasinin
tanzimlanmasi hagqginda” Azarbaycan Respublikasinin Konstitusiya Qanununun 3.3 va
3.4-cU maddalarina gora insan hiquglarina va azadliglarina goyulan mahdudiyyatlar
hamin htquglarin va azadliglarin mahiyyatini dayismamali, Konstitusiyada va bu
Konstitusiya Qanununda nazarda tutulan ganuni magsada yénalmali va hamin magsada
mutanasib olmaldir.

Hamcinin “Normativ hliquqgi aktlar hagginda” Azarbaycan Respublikasi Konstitusiya
Qanununun 8-ci maddasi ils mutanasiblik, insanlarin hiquqg va azadliglarinin, onlarin
ganuni maraglarinin muadafiasi ve sosial adalast normayaratma faaliyyatinin asas
prinsiplari sirasinda miayyan olunmusdur.

Qanunvericiliyin -~ yuxarida  gostarilon  talablari  baximindan  Konstitusiya
Mahkamasinin Plenumu qgeyd etmayi vacib hesab edir ki, har kasin @sas Qanunla bayan
olunan istirahat, o cUmladan amak mazuniyyati hlququndan istifadanin gayda va
sortlari ila bagli tanzimetmaya dair ganunvericinin miayyan etdiyi mahdudiyyat yalniz o
halda asaslandiriimis va vyolverilan hesab edils bilar ki, bu mahdudiyyat legitim
magsadlara nail olmaqg Ugln tatbig edilsin, onun asas mahiyyatine toxunmayaraq
mazmununun itirilmasina gatirib cixarmasin va mditanasiblik prinsipinin talablarina
cavab vermis olsun.

Konstitusiyanin Preambulasinda aksini tapan ganunun aliliyinin tarkib hissasi kimi
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mutanasiblik prinsipi hdgqugqun mahdudlasdiriima daracasinin yalniz ganuni magsad
Ucln zoaruri va aglabatan hadda olmasini taleb edir. Bu temal prinsip
mahdudlasdirmanin tatbigi zamani ddvlatin va ya comiyyatin mumi maraglart ila fardin
konstitusiya hdquglarinin - midafisasi arasinda adalatli tarazliga nail olunmasini
sortlondirdiyindan, bels tarazligin gorunmamasi va vya saxsin haddan artiq
mahrumiyyats maruz galmasi mutanasibliyin pozulmasi ila naticalana bilar.

Konstitusiya Mahkamasinin Plenumu hesab edir ki, alda etdiyi alave mazuniyyat
glnlarini har hansi sababdan, o cimladan isagotirandan asili olan hallara gora istifada
eda bilmayan iscinin bu halin naticalarini aradan galdirmaga xidmat edan kompensasiya
hdgugundan da istisnasiz sakilde mahrum olunmasi, natica etibarile hamin hiququn
hagigi mahiyyatini itirarak formal xarakter dasimasina gatirib ¢ixarir. Bu sababdan
saxsin  amak mazuniyyati hdququnun realizasi ila bagli muayyan edilmis bels
mahdudiyyat mutanasiblik prinsipinin talablarina uygun galmir.

Barabarlik hiququ il bagli geyd olunmalidir ki, Konstitusiyanin 25-ci maddasinin |
va Il hissalarinin talablarina géra hami ganun va mahkama qarsisinda barabardir.
Dovlat irgindan, etnik mansubiyyatindan, dinindan, dilindan, cinsindan, mansayindan,
amlak vaziyyatindan, qullug mdévgeyindan, agidasindan, siyasi partiyalara, hamkarlar
ittifaglarina va digar ictimai birliklara mansubiyyatindan asili olmayaraqg, har kasin
hiiquqg va azadliglarinin barabarliyina taminat verir. insan va vatandas hiquglarini va
azadhglariniirqi, etnik, dini, dil, cinsi, mansayi, aqida, siyasi va sosial mansubiyyata gora
mahdudlasdirmaqg gadagandir.

omak Macallasinin  16-ci maddasinin  1-ci hissasina uygun olarag amak
minasibatlarinda iscinin isglzar keyfiyyatlori, pesakarliqg saristasi, amayinin naticalari ila
bagli olmayan digar amillara gora iscilar arasinda har hansi ayri-seckiliys yol verilmasi,
hamin amillar zamininda bilavasita va ya dolayisi ila imtiyazlarin va glizastlarin miayyan
edilmasi, habela hiquglarinin mahdudlasdiriimasi gati gadagandir.

Qeyd edilmasi zaruridir ki, barabarlik prinsipi eyni va ya oxsar vaziyyatda olan
soxslara munasibatda eyni raftarin gdstarilmasini, yani bir grup daxilinds hlquqg va
vazifalarin bUtln Uzvler Ucglin eyni olmasini talab edir. Bu baximdan oxsar vaziyyatda
olan fardlara munasibatds farqgli raftar gdstarilmasi barabarlik higuqunun pozulmasina
sabab ola bilar. Bununla bels, ganunverici tarafindan ayri-ayri kateqoriyali subyektlara
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glzastlarin va imtiyazlarin tatbig edilmasi istisna edilmir. Bela tanzimetma o zaman
barabarlik hiiquguna zidd va ayri-seckilik xarakteri dasiyan raftar kimi giymatloendirila
bilar ki, bu cur raftarin obyektiv va aglabatan asasi, yaxud tatbiqg edilon vasitalarls
garsiya qoyulan ganuni magsad arasinda aglabatan mutanasiblik olmasin. Oxsar hiquqi
movge Konstitusiya Mahkamasi Plenumunun “Azarbaycan Respublikasi Cinayat
Macallasinin 71.1-ci maddasinin sarh edilmasi hagginda” 2010-cu il 13 dekabr tarixli va
O.Garakmazlinin sikayati Uzra 2014-ct il 25 fevral tarixli Qararlarinda da ifads
olunmusdur.

Belalikls, barabarlik prinsipi oxsar vaziyyatds olan saxslarin hiquglarinin legitim
magsad, elaca da obyektiv va aglabatan izah olmadan farglandirilmasini gadagan edir.

Gostarilanlara  asasan  Konstitusiya Mahkamasinin  Plenumu hesab edir ki,
mubahisalandirilan normanin Konstitusiyanin 25-ci maddasina uygun olub-olmamasinin
muUayyanlasdirilmasi Ucln hansi saxslarin barabar va ya miayyan meyarlara gora oxsar
vaziyyatda olmalari, hamin normanin bu clr saxslaera dair barabar va ya farqli roftar
nazarda tutub-tutmadigl va bels raftar Gg¢ln obyektiv ve aglabatan asasin movcudlugu
aydinlasdirniimahdir.

Bu baximdan geyd edilmalidir ki, o@mak Macallasinin 135-ci maddasinin 2-ci
hissasine asasan is¢ci muvafiq is ilinde amak mazuniyyatindan istanilan sababdan
istifade etmadikda ona hamin is ili (is illari) GgUn istifade edilmamis amak
mazuniyyatina gora miayyan olunmus gaydada ve mablagda kompensasiya odanilir.
Yani bu normaya gora muivafiq is ilinde amak mazuniyyatindan istifads eda bilmayan
isciya har hansi farg goyulmadan ham asas, ham da alave mazuniyyatle alagadar
kompensasiya almaqg imkani taninir.

Gorunduayu kimi istar @mak Macallasinin 135-ci maddasinin 2-ci, istarss da 144-ci
maddasinin 3-cU hissasinda gostarilan saxslar oxsar vaziyyatds olmagla, mivafig
hdququ, yani kompensasiya almaqg higuqunu iki ssas meyara gora alda edirlar:

e omak mazuniyyati hiiquguna malik olma;
e hoamin hlqugdan har hansi sesbabdan istifada eda bilmamsa.

Bu iki grup arasinda yegana farq birinci grup isgilarin amak munasibatlarini davam
etdirmasi, digar qrupa aid saxslarin iss amak muqavilasina xitam verilmasidir. Lakin bu
xUsusiyyat iscilora munasibatda farqgli raftarin gdstarilmasi, yani birinci halda istifada
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edilmamis ham asas, ham alave mazuniyyata gora, ikinci halda isa yalniz asas
mazuniyyata kompensasiyanin verilmasi il bagh tanzimlama aparilmasi Gc¢ln obyektiv
va aglabatan asas kimi giymatlandirila bilmaz.

Digar tarafdan nazera alinmalidir ki, amak migavilasina xitam verilan iscilara
munasibatda da ganunvericilik fargli gaydalar midayyan etmisdir. Bels ki, yuxarida da
geyd olundugu kimi, @mak Macallasinin 143-ci maddasina gbéra muvafiq is ilinin
(illarinin) mazuniyyatindan istifade etmamis isci ilo amak migavilasina xitam verildikda
(hamin Macallanin 70-ci maddasinin “a” va “¢” bandlarinda nazarda tutulmus asaslarla
isdan ¢ixarilma hallari istisna olmagla) isginin arzusu ile hamin is ili (illari) Gg¢ln ona
mazuniyyat verilir va bu halda isdancixma tarixi mazuniyyatin son ginl hesab edilir.
Yani amak mugqgavilasine xitam verilacayina va artig hamin muiassisada faaliyyat
gostarmayacayina baxmayaraq iscinin istayi ilo ona ham asas, ham da alave mazuniyyat
glnlari verilarak hamin dovrlar Ggln muvafig 6danislar hayata kecirilir.

Bu halda amak mdugavilasini istifade edilmamis mazuniyyat (elace ds alave
mazuniyyat) ginlari gadar uzatmaqg arzusunda olan isci faktiki olarag hamin glnlara
gora 6danis ala bildiyi halda, bu hiiqugdan istifads etmak arzusunda olmayan, hatta bazi
hallarda 6zundan asili olmayan sabablara gora istifads eda bilmayan isci isa alava
mazuniyyata gora kompensasiya almaq hdququnu tamamils itirir ki, bu da oxsar
vaziyyatda olan iscilarin  huquglarinin  obyektiv ve aglabatan izah olmadan
farglandiriimasina gatirib ¢ixarir.

O da geyd olunmalidir ki, Konstitusiyanin 149-cu maddasinin | hissasi ilo normativ
hidqugi aktlarin hliquga va haqgg-adalata (barabar manafelara barabar minasibata)
asaslanmali olmasi bayan edilmisdir. Bu konstitusion norma har bir ganunun va onun
middaalarinin, elace do ©mak Macallasinin mivafig normalarinin  hagg-adalata
uygunlugunun, vyani barabar manafelara sahib saxslara barabar minasibat
gostarilmasina asaslanan hiiqugi tanzimetmanin vacibliyini miayyan edir.

Bu talab @mak Macallasinin 2-ci maddasinin 3-cu hissasinda da 6z aksini tapmisdir.
omak munasibatlarinda taraflarin manafelarinin hagg-adalstle ve ganunun aliliyinin
tomin  olunmasi ile qgorunmasi hamin  Macallanin  asas  prinsipi  kimi
muayyanlasdirilmisdir.

Qeyd olunanlara asasan Konstitusiya Mahkamasinin Plenumu hesab edir ki, amak
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muUnasibatlari davam edan iscilarle bu munasibatlarina xitam verilmis iscilar arasinda
geyri-barabarlik yaradan va hagg-adalat prinsipina uygun olmayan bela hiiqugi vaziyyat
Konstitusiyanin 25-ci maddasinin | va Ill hissalarinin va 149-cu maddasinin | hissasinin
talablariila ziddiyyat taskil edir.

9mak mazuniyyatinin asas va alava kimi hissalarinin muiayyanlasdirilmasi ila bagli
analoji tanzimlamanin movcud oldugu Rusiya Federasiyasi (9mak Macallasinin 127-ci
maddasinin 1-ci hissasi), Qazaxistan (@mak Macallasinin 96-ci maddasinin 2-ci hissasi),
Ozbakistan (@mak Macallasinin 234-cii maddasi) kimi bir sira élkalarin ganunvericiliyinin
tohlili da gdstarir ki, bu masalada Azarbaycan Respublikasinin ganunvericiliyindan farqli
yanasma movcuddur ve isci il amak mugavilasine xitam veriloarkan har hansi
mahdudiyyat goyulmadan ona istifads etmadiyi bitin amak mazuniyyatlarina gors
kompensasiyanin ddanilmasi nazards tutulur.

Yuxarida gostarilanlara asasan Konstitusiya Mahkamasinin Plenumu hesab edir ki,
omak Macallasinin  144-ci maddasinin  3-ci hissasinds nazards tutulan “amak
munasibatlarina xitam verilarkan hamin Macallonin  115-117-ci va 118-1-ci
maddalarinda nazards tutulmus alave mazuniyyatlera gdra kompensasiyanin
verilmamasi” ile bagli middaa Konstitusiyanin mutanasiblik, barabarlik ve normativ
hiqugi aktlarin hagg-adalata asaslanmasina dair prinsiplari miayyan edan mivafig
normalari ile uygunsuzlug taskil edir.

9mak Macallasinin 144-ct maddasinin 2-ci hissasi il bagli onu da geyd etmaliyik
ki, bu madda amak muqavilasina xitam verilarkan iscilarin istifads etmadiyi butin is
illarinin @sas mazuniyyatina gora kompensasiyanin verilmasini nazarda tutdugundan,
hamin muddaanin qivvadan dismus hesab edilmasi iscilarin asas mazuniyyats gora da
kompensasiya almaqg imkanindan mahrum olmasina va htquglarinin pozulmasina gatirib
cixarmis olardi.

Bununla vyanasi nazera alinmalidir ki, “Konstitusiya Mahkamasi haqgqinda”
Azarbaycan Respublikasi Qanununun 63 va 66-ci maddalarinin talablarina asasan
Konstitusiya Mahkamasi Plenumunun ©mak Macallasinin 144-ci maddasinin 3-cU
hissasinin muvafig middaasinin Konstitusiyaya uygun olmamasi ilo bagli ganaatini aks
etdiran garari macburi hlqugi qlvvaya malik olmagla hamin muiddaanin tatbiqini
istisna edir. Bu baximdan normativ geyri-muUayyanliyin yaranmamasi magsadile 9mak
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Macallasinin 144-ct maddasinin 2 va 3-cl hissalarina ganunverici tarafinden muvafiq
davyisikliklarin  (2-ci  hissanin talablarinin @mak Macallasinin 115-117 ve 118-1-ci
maddalarinda gostarilon asaslara gora alave mazuniyyat hliiququ olan iscilara da samil
olunmasi ila bagli) edilmasina zarurat yaranir.

Konstitusiya Mahkamasinin Plenumu onu da qgeyd edir ki, hazirki Qararin
tacribada shamiyyatli dayisikliklara sebab olacagl nazara alinarag ve amak hiquq
munasibatlarinin sabitliyinin tamin olunmasi magsadile bu Qarar artig bitmis hlqug
munasibatlerina deyil, qlivvaya minmasindan sonra amak mdigavilalarina xitam
verilmasi ila bagli yaranan munasibatlars, habels hazirda mahkamalarin icraatinda olan
islara samil olunmalidir.

Gostarilanlara asasan Konstitusiya Mahkamasinin Plenumu asagidaki naticalara
galir:

- Omak Macallasinin 144-ci maddasinin 3-cU hissasindaki “bu Macallenin 115-117
vo 118-1-ci maddalarinds nazarde tutulmus alave mazuniyyatlora  gors
kompensasiyanin verilmamasi” middaasi barabarlik ve normativ htiqugi aktlarin haqg-
adalata asaslanmasi prinsiplarinin talablari ila uygunsuzlug taskil etdiyina va 6danisli
amak mazuniyyati hiququnu qgeyri-mutanasib sakilde mahdudlasdirdigina gora
Konstitusiyanin 25-ci maddasinin | va lll hissalarina, 71-ci maddasinin Il hissasina va
149-cu maddasinin | hissasina uygun olmadigindan tatbiqi dayandiriimalidir;

- bu Qararin tasviri-asaslandirici hissasinda aks olunmus hiiqugi mévgelara asasan
isdan cixan gunadak iscinin istifade etmadiyi @9mak Macallasinin 115-117 va 118-1-ci
maddalarinda gostarilan alave mazuniyyatlara gora kompensasiya ddanilmasinin tamin
edilmasi magsadile hamin Macallanin  144-ci maddasinin 2 va 3-cU hissalari
Konstitusiyanin 25-ci maddasinin | va Ill, 71-ci maddasinin Il va 149-cu maddasinin |
hissalarinin talablarina uygunlasdiriimahdir;

- masala ganunvericilik gaydasinda hall edilenadak Konstitusiyanin 25 va 149-cu
maddalarinin talablari nazars alinmagla movcud geyri-barabarliyin garsisinin alinmasi
magsadila, amak migavilasina xitam verilarkan isciya butln is illarinin istifads etmadiyi
omak Moacallasinin 115-117 ve 118-1-ci maddalarinde  gostariloan  alave
mazuniyyatlarine gors, istifade olunmamis asas amak mazuniyyati Ucln miayyan

edilmis gaydada ve mablagds hesablanan kompensasiyanin verilmasi tamin edilmalidir;
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- bu Qarar qlvvaya minmasindan sonra amak mugqgavilalarina xitam verilmasi ila
bagli yaranan muinasibatlara, habels hazirda mahkamalarin icraatinda olan miuvafiq
islara samil olunur.

Konstitusiyanin 130-cu maddasinin VII, IX va X hissalarini, “Konstitusiya Mahkamasi
hagqinda” Azarbaycan Respublikasi Qanununun 52, 62, 63, 65—-67 va 69-cu maddalarini,
Konstitusiya Mahkamasinin Daxili Nizamnamasinin 41-1-ci maddasinin | hissasini rahbar
tutaraqg, Azarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu

Qo9 RARA ALDL:

1. Azarbaycan Respublikasi ©@mak Macallasinin  144-ci  maddasinin  3-cl
hissasindaki “bu Macallanin 115-117 va 118-1-ci maddalarinda nazarda tutulmus alava
mazuniyyatlara goéra kompensasiyanin verilmamasi” middaasi barabarlik voa normativ
hdquqgi aktlarin hagg-adalata asaslanmasi prinsiplarinin talablari ila uygunsuzlug taskil
etdiyine va 0danisli amak mazuniyyati hdqguqunu geyri-mutanasib  sakilda
mahdudlasdirdigina gora Azarbaycan Respublikasi Konstitusiyasinin 25-ci maddasinin |
va Il hissalarina, 71-ci maddasinin Il hissasina va 149-cu maddasinin | hissasina uygun
olmadigindan tatbigi dayandirilsin.

2. Azarbaycan Respublikasi Konstitusiya Mahkamasi Plenumunun bu Qararinin
tasviri-asaslandirici hissasinds aks olunmus hiqugi movgelara asasan isdan ¢ixan
ginadak iscinin istifade etmadiyi Azarbaycan Respublikasi @mak Macallasinin 115-117
ve 118-1-ci maddalerinds gostariloan alave mazuniyyatlere goére kompensasiya
ddanilmasinin tamin edilmasi magsadila hamin Macallanin 144-cti maddasinin 2 va 3-ci
hissalari Azarbaycan Respublikasi Konstitusiyanin 25-ci maddasinin | va Ill, 71-ci
maddasinin Il va 149-cu maddasinin | hissalarinin talablarina uygunlasdirilsin.

3. Masala qganunvericilik gaydasinda hall edilonadak Azarbaycan Respublikasi
Konstitusiyasinin 25 va 149-cu maddalarinin talsblari nazars alinmagla moévcud qeyri-
barabarliyin garsisinin alinmasi magsadils, amak mugavilasina xitam verilarkan isciya
batdn is illarinin istifade etmadiyi Azarbaycan Respublikasi @mak Macallasinin 115-117
vo 118-1-ci maddalarinda gostarilan alave mazuniyyatlarine gors, istifada olunmamis
2sas amak mazuniyyati Ucin muiayyan edilmis gaydada ve mablagds hesablanan
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kompensasiyanin verilmasi tamin edilsin.

4. Azarbaycan Respublikasi Konstitusiya Mahkamasi Plenumunun bu Qarari
glvvaya minmasindan sonra amak muqavilalarina xitam verilmasi ila bagl yaranan
munasibatlara, habels hazirda mahkamsalarin icraatinda olan mdvafiq islara samil
olunsun.

5. Qarar darc edildiyi gindan qlvvaya minir.

6. Qarar Azarbaycan Respublikasinin rasmi dovlet gazetlarinds va “Azarbaycan
Respublikasi Konstitusiya Mahkamasinin Malumati”nda darc edilsin, habela Azarbaycan
Respublikasi Konstitusiya Mahkamasinin rasmi internet saytinda yerlasdirilsin.

7. Qarar gatidir, hec¢ bir organ va ya saxs tarafindan lagv edils, dayisdirile va ya
rasmi tafsir edila bilmaz.

Sadr Farhad Abdullayev
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN

DECISION

OF THE PLENUM OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On verification of conformity of Parts 2 and 3 of Article 144 of the Labor Code of the
Republic of Azerbaijan with Parts | and Il of Article 25, Part Il of Article 71, and Parts |
and Il of Article 149 of the Constitution of the Republic of Azerbaijan

18 February 2026 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan composed of
Farhad Abdullayev (Chairman), Humay Afandiyeva, Rauf Guliyev, Otari Gvaladze, Fikrat
Mammadov, Isa Najafov (Reporter-Judge), Rashid Rzayev, Farhad Tutayuk and Khanlar
Valiyev,

with participation of the Court Clerk Faraid Aliyev,

in accordance with Part VII of Article 130 of the Constitution of the Republic of
Azerbaijan, Articles 27.2 and 32 of the Law of the Republic of Azerbaijan “On
Constitutional Court” and Article 39 of the Internal Charter of the Constitutional Court
of the Republic of Azerbaijan, examined at the court session held under written
procedure of constitutional proceedings the constitutional case on verification of
conformity of Parts 2 and 3 of Article 144 of the Labor Code of the Republic of
Azerbaijan with Parts | and Ill of Article 25, Part Il of Article 71, and Parts | and Il of
Article 149 of the Constitution of the Republic of Azerbaijan, on the basis of the inquiry
of the Commissioner for Human Rights (Ombudsman) of the Republic of Azerbaijan.

Having heard the report of Judge I|. Najafov, examined the inquiry of the
Commissioner for Human Rights (Ombudsman) of the Republic of Azerbaijan and the
opinion of the Office of the Milli Majlis of the Republic of Azerbaijan, the specialist
opinions submitted by the Supreme Court of the Republic of Azerbaijan, the Legal
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Expertise and Legislative Initiatives Center, the Ministry of Justice of the Nakhchivan
Autonomous Republic, and the Bar Association of the Republic of Azerbaijan, as well as
the expert opinion of A. Gasimov, Head of the Department of Labor and Environmental
Law of the Faculty of Law of Baku State University, Doctor of Law, Professor, and having
examined and discussed the case materials, the Plenum of the Constitutional Court of
the Republic of Azerbaijan

DETERMINED AS FOLLOWS:

The Commissioner for Human Rights (Ombudsman) of the Republic of Azerbaijan
applied to the Constitutional Court of the Republic of Azerbaijan (hereinafter referred
to as the “Constitutional Court”) with an inquiry requesting verification of conformity of
Parts 2 and 3 of Article 144 of the Labor Code of the Republic of Azerbaijan (hereinafter
referred to as the “Labor Code”) with Parts |, lll, IV and V of Article 25, Parts | and Il of
Article 37, Parts |, Il, V and VI of Article 71, and Parts | and Il of Article 149 of the
Constitution of the Republic of Azerbaijan (hereinafter referred to as the
“Constitution”).

It was noted in the inquiry that, pursuant to Part 2 of Article 144 of the Labor
Code, irrespective of the reason and grounds for termination of the employment
contract, the employee shall be paid monetary compensation, without any condition or
limitation, for annual basic leave relating to all working years not used up to the day of
dismissal. According to the requirement of Part 3 of that Article, however, upon
termination of employment relations, no monetary compensation shall be paid for
additional leave provided for in Articles 115 and 116 of this Code, educational and
creative leave, as well as social leave.

In the opinion of the applicant, restriction under Part 3 of Article 144 of the Labor
Code on payment of monetary compensation, upon termination of the employment
contract, for additional leave earned by employees through work and provided for in
Articles 115 and 116 of the Labor Code on account of working conditions, the nature of
labor functions and length of service, does not comply with the requirements of the
Constitution concerning the right to equality and the requirement that normative legal
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acts shall be based on law and justice, and results in violation of the right to rest
guaranteed by Article 37 of the Basic Law.

The Plenum of the Constitutional Court considers it necessary, in connection with
resolution of the issue raised in the inquiry, to analyze the essence and purpose of the
rights to rest and labor leave, the designation of monetary compensation for leave, as
well as a number of legislative provisions regulating basic and additional labor leave.

According to Article 37 of the Constitution, everyone has the right to rest. Persons
working under an employment contract are guaranteed a working day established by
law but not exceeding 8 hours per day, rest days and public holidays, as well as paid
leave of not less than 21 calendar days at least once a year.

The right to rest is aimed at ensuring formation of fair labor relations, and legal
provisions relating to paid leave, as an integral component of this right, are reflected
not only in the Basic Law, but also in @ number of international legal instruments —
Article 24 of the Universal Declaration of Human Rights, Article 7 of the International
Covenant on Economic, Social and Cultural Rights, Article 3 of Convention No. 132 of
the International Labour Organization “On Paid Holidays”, as well as the European Social
Charter.

It should be noted that paid leave is a social right expressed in creating conditions
for the employee to rest by releasing him or her from performance of labor functions
for a certain period while preserving average wages. This right serves protection of the
employee’s physical and psychological health, restoration of working capacity, and
ensuring living conditions consistent with human dignity.

The procedure and conditions for exercise of the right to paid labor leave are
regulated by the Labor Code. Thus, the said Code defines labor leave as one of the types
of leave of employees and provides that it is a period of rest, not less than that provided
for by this Code, during which the employee is released from work and uses such period
at his or her own discretion for normal rest, restoration of working capacity, and
protection and strengthening of health (Part 1 of Article 113 of the Labor Code).

Legislation also provides, as a guarantee of employees’ right to leave, that labor
leave consists of basic and additional leave (subparagraph (a) of Part 1 of Article 112 of
the Labor Code).
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Basic labor leave is leave determined according to the employee’s profession
(position) specified in the employment contract, the minimum duration of which is
provided for in Parts 2 and 3 of Article 114 of the Labor Code (respectively, not less than
21 or 30 calendar days). That is, it is such part of labor leave which expresses the
minimum period necessary to ensure that every employee, as a subject of labor
relations, may rest irrespective of special working conditions, the nature of work, and
other such circumstances.

At the same time, proceeding from constitutional principles such as justice and
equality, as well as from the concept of the social state, legislation recognizes longer
periods of labor leave, as well as the right to additional leave, for certain groups of
persons. Thus, additional leave currently established by the Labor Code includes the
following:

« additional leave on account of working conditions and characteristics of
labor functions (Article 115);

« additional leave on account of length of service (Article 116);

« additional leave for women with children (Article 117);

« additional leave for specialists working in the territories of the Republic of
Azerbaijan liberated from occupation (Article 118-1).

According to Article 115 of the Labor Code, employees engaged in underground
work, those working under harmful and heavy working conditions, as well as employees
whose labor functions involve a high degree of sensitivity, tension, mental and physical
strain, shall be granted additional leave on account of working conditions and
characteristics of labor functions. The duration of such additional leave shall not be less
than 6 calendar days. The list of harmful and heavy industries, professions and positions
entitling employees to additional leave on account of working conditions and
characteristics of labor functions, indicating the duration of such additional leave, shall
be approved by the relevant executive authority.

Harmful and heavy working conditions, as well as labor functions requiring mental
and physical strain, lead to increased intensity of negative factors affecting employees’
health, which objectively necessitates granting them a longer period of rest compared
to others for restoration of their physical and psychological health. In such cases,
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reflection in legislation of provisions relating to additional leave serves elimination of
adverse effects created by such work on employees’ health, prevention of occupational
diseases and risks of premature loss of working capacity, thereby ensuring everyone’s
right to work in safe and healthy conditions. A similar legal position was also expressed
in the Decision of the Plenum of the Constitutional Court dated 17 June 2003 “On
interpretation of Part One of Article 115, Part One of Article 116 and Part Two of Article
136 of the Labor Code of the Republic of Azerbaijan”.

With regard to additional leave on account of length of service, it should be noted
that employees are granted additional leave of 2 calendar days where they have from
five to ten years of service, 4 calendar days where they have from ten to fifteen years of
service, and 6 calendar days where they have more than fifteen years of service (Part 1
of Article 116 of the Labor Code). Unlike persons who have recently commenced
employment, individuals who have worked for many years are exposed to factors such
as professional fatigue and a decrease in physical and psychological endurance. In this
respect, the additional leave granted to them serves as a social and legal measure
aimed at preserving their working capacity.

Article 117 of the Labor Code contains provisions concerning the right to additional
leave for women with children, fathers raising their children alone, as well as persons
who have adopted children.

Article 118-1 of the same Code establishes additional leave of 5 calendar days for
specialists working in the territories of the Republic of Azerbaijan liberated from
occupation, irrespective of the duration of their basic and additional leave, taking into
account Article 21-1 of this Code.

It should be emphasized that the constitutional guarantee of the right to paid leave
of at least 21 calendar days should not be understood as meaning that this right enjoys
constitutional protection only within those limits. By establishing a minimum threshold
for the right to paid leave, the Constitution not only does not preclude expansion of
such guarantees by legislation, but, on the contrary, strengthening of these guarantees
is conditioned by constitutional principles themselves.

Taking into account the purpose and designation of additional leave days granted
to employees by law, it should be noted that recognition of this right is likewise based
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directly on the principles of social justice and equality arising from the Constitution.
Thus, application of the institution of additional leave is aimed at ensuring that equality
among employees is not merely formal in nature, but that their interests are protected
fairly and in a balanced manner, taking into account actual differences in the
circumstances of persons working under difficult or risky conditions.

The provision of additional labor leave for specialists working in the territories of
the Republic of Azerbaijan liberated from occupation serves not only to encourage such
specialists to work in those territories, but also stems from factors such as the
incomplete restoration of infrastructure and the existence of special working and living
conditions (social, living and others) in those territories.

Therefore, regardless of their form (being designated as additional leave), the
leave entitlements established by Articles 115-117 and 118-1 of the Labor Code
constitute an integral part of labor leave, are based on constitutional principles and are
aimed at ensuring the right to rest enshrined in Article 37 of the Constitution.
Consequently, any restriction of those rights may be carried out only within the
framework of the requirements of the Constitution.

In its Decision dated 29 November 2000 “On Part Two of Article 116 of the Labor
Code of the Republic of Azerbaijan”, the Plenum of the Constitutional Court also
regarded the right to additional leave as a component of labor leave and noted that
violation of the right to equality with regard to the mechanism for exercising that right
is inadmissible.

With regard to payment of compensation for unused leave, it should be noted that
such payment has not been established as an alternative legal mechanism replacing
labor leave. This is because the legal nature of labor leave primarily requires its actual
use. Thus, pursuant to Part 3 of Article 110 of the Labor Code, employees’ right to leave
established by this Code and the procedure for exercising that right may not be
restricted. According to the same Code, failure by the employer to grant labor leave to
an employee is prohibited. Where, after receiving written notice from the employer,
the employee does not apply to the employer for use of labor leave (in full or in part) in
accordance with the leave schedule and the conditions and procedure for
postponement of labor leave, the employee shall be sent on labor leave for the relevant
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working year by order of the employer (Part 1 of Article 135 and Part 2-1 of Article 138
of the Labor Code).

Furthermore, Article 12 of the International Labour Organization Convention No.
132 “On Paid Holidays” provides that agreements to waive the right to the minimum
annual leave established by Part 3 of Article 3 of that Convention, or agreements
providing for non-use of such leave in exchange for compensation or in any other
manner based on national conditions, shall be null and void, shall have no legal effect
and shall be prohibited.

Therefore, taking into account the purpose and designation of labor leave (to
ensure actual rest of the employee), compensation cannot be regarded as a legal basis
either for refusal by the employer to grant labor leave or for an agreement between the
parties whereby leave entitlements accrued by the employee, in whole or in part, are
accumulated and subsequently replaced by compensation upon termination of
employment. A contrary approach would not be consistent with the legal nature and
social purpose of labor leave and would result in that right becoming merely formal in
character.

At the same time, it should be taken into account that, prior to termination of the
employment contract, it is not excluded that an employee may, for various reasons, fail
to use labor leave in full or in part. In such cases, compensation serves not as a
substitute for labor leave, but as a special mechanism intended to remedy (compensate
for) adverse consequences that may arise as a result of the employee’s inability to
exercise that right, such as a decrease in working capacity, deprivation of the
opportunity to maintain a balance between work and rest, and similar consequences.

This mechanism is reflected in the Labor Code. Thus, Article 143 of the Code
provides that, except in cases of dismissal on the grounds provided for in subparagraphs
“a” and “¢” of Article 70 of this Code, where an employee has not used leave for the
relevant working year (years), upon termination of the employment contract the
employee shall, at his or her request, be granted leave for the relevant working year
(years), and the date of dismissal shall be deemed to be the last day of such leave.
Where the employee does not wish to use leave in the cases and manner provided for
in this Article, compensation for unused leave shall be paid in accordance with the

4
— 246
= KMM 236



procedure and conditions established by Article 144 of this Code.

According to Part 2 of Article 144 of the Labor Code, irrespective of the reason and
grounds for termination of the employment contract, compensation shall be paid to the
employee, without any condition or limitation, for basic leave relating to all working
years not used up to the day of dismissal. Pursuant to Part 3 of Article 144, however,
upon termination of employment relations, no monetary compensation shall be paid for
additional leave provided for in Articles 115 and 116 of this Code, educational and
creative leave, as well as social leave. At the same time, by the Law of the Republic of
Azerbaijan dated 30 December 2025, amendments were made to Part 3 of Article 144
of the Labor Code, and the new wording provides that, upon termination of
employment relations, no compensation shall be paid for additional leave provided for
in Articles 115-117 and 118-1 of this Code, educational and creative leave, as well as
social leave.

As can be seen from the above-mentioned provisions, while compensation is
payable to an employee for basic leave relating to all unused working years, a direct
restriction has been established by legislation on payment of such compensation in
respect of additional leave days accrued on the grounds provided for by law.

It should be noted that, notwithstanding the importance of the right to rest
enshrined in the Constitution and international legal instruments, this right is not
absolute, and certain restrictions may be established concerning mechanisms for its
exercise. However, the legislator's margin of appreciation in this matter is not
unlimited, and such restrictions may be imposed only within the framework of
constitutional requirements and principles, as noted above.

Thus, according to Part Il of Article 71 of the Constitution, the rights and freedoms
of everyone are limited by the grounds established by this Constitution and laws, as well
as by the rights and freedoms of others. Any restriction of rights and freedoms must be
proportionate to the aim pursued by the State.

According to Articles 3.3 and 3.4 of the Constitutional Law of the Republic of
Azerbaijan “On Regulation of the Exercise of Human Rights and Freedoms in the
Republic of Azerbaijan”, restrictions imposed on human rights and freedoms shall not
alter the essence of those rights and freedoms, shall pursue a legitimate aim provided
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for in the Constitution and this Constitutional Law, and shall be proportionate to that
aim.

Furthermore, Article 8 of the Constitutional Law of the Republic of Azerbaijan “On
Normative Legal Acts” identifies proportionality, protection of human rights and
freedoms and their legitimate interests, and social justice among the fundamental
principles of norm-making activity.

From the perspective of the above-mentioned legislative requirements, the
Plenum of the Constitutional Court considers it necessary to note that any restriction
established by the legislator concerning regulation of the procedure and conditions for
exercising the right to rest, including the right to labor leave guaranteed by the Basic
Law, may be regarded as justified and permissible only where such restriction is
imposed for the purpose of achieving legitimate aims, does not affect the very essence
of that right or lead to loss of its substance, and complies with the requirements of the
principle of proportionality.

As an element of the rule of law reflected in the Preamble to the Constitution, the
principle of proportionality requires that the degree of restriction of a right be limited to
what is necessary and reasonable for achieving a legitimate aim. Since this fundamental
principle requires attainment of a fair balance between the general interests of the
State or society and protection of an individual's constitutional rights when imposing
restrictions, failure to preserve such balance or imposition of an excessive burden on
the individual may result in a violation of the principle of proportionality.

The Plenum of the Constitutional Court considers that depriving an employee,
without exception, of the right to compensation intended to remedy consequences
arising from inability to use accrued additional leave days for any reason, including
circumstances attributable to the employer, ultimately causes that right to lose its
genuine substance and become merely formal in nature. For this reason, such a
restriction established with regard to exercise of a person's right to labor leave is not
compatible with the requirements of the principle of proportionality.

With regard to the right to equality, it should be noted that, pursuant to Parts | and
Il of Article 25 of the Constitution, everyone is equal before the law and the courts. The
State guarantees equality of rights and freedoms of everyone irrespective of race,
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ethnicity, religion, language, sex, origin, property status, official position, beliefs, or
affiliation with political parties, trade unions or other public associations. Restriction of
human and civil rights and freedoms on the grounds of race, ethnicity, religion,
language, sex, origin, beliefs, political or social affiliation is prohibited.

According to Part 1 of Article 16 of the Labor Code, in labor relations, any
discrimination among employees on grounds unrelated to their professional qualities,
professional competence or results of their work, as well as the establishment, directly
or indirectly, of privileges and benefits or restriction of rights on the basis of such
factors, is strictly prohibited.

It should be noted that the principle of equality requires that persons in the same
or similar situations be treated equally, that is, that rights and obligations within a
particular group be the same for all its members. From this perspective, differential
treatment of individuals in similar situations may result in a violation of the right to
equality. At the same time, it is not excluded that the legislator may establish privileges
and benefits for certain categories of persons. However, such regulation may be
regarded as contrary to the right to equality and constituting discriminatory treatment
where there is no objective and reasonable justification for such treatment or no
reasonable relationship of proportionality between the means employed and the
legitimate aim pursued. A similar legal position was expressed in the Decisions of the
Plenum of the Constitutional Court dated 13 December 2010 “On interpretation of
Article 71.1 of the Criminal Code of the Republic of Azerbaijan” and dated 25 February
2014 on the complaint of O. Garakmazli.

Thus, the principle of equality prohibits differentiation of rights of persons in
similar situations in the absence of a legitimate aim, as well as an objective and
reasonable justification.

Proceeding from the above, the Plenum of the Constitutional Court considers that,
in order to determine whether the contested provision complies with Article 25 of the
Constitution, it is necessary to clarify which persons are in the same or similar situations
according to certain criteria, whether the provision provides for equal or differential
treatment of such persons, and whether there exists an objective and reasonable
justification for such treatment.
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In this regard, it should be noted that, pursuant to Part 2 of Article 135 of the
Labor Code, where an employee, for any reason, is unable to use labor leave during the
relevant working year, compensation for unused labor leave relating to that working
year (working years) shall be paid in accordance with the procedure and amount
established by law. Accordingly, under this provision, an employee who is unable to use
labor leave during the relevant working year is entitled, without distinction, to receive
compensation in respect of both basic and additional leave.

As can be seen, both the persons referred to in Part 2 of Article 135 and those
referred to in Part 3 of Article 144 of the Labor Code are in similar situations and
acquire the relevant right, namely the right to compensation, on the basis of two
principal criteria:

« entitlement to labor leave;
« inability to exercise that right for any reason.

The only difference between these two groups is that the employees belonging to
the first group continue their employment relations, whereas the employment
contracts of persons belonging to the second group have been terminated. However,
this characteristic cannot be regarded as an objective and reasonable justification for
differential treatment of employees, namely, for a regulatory approach whereby, in the
first case, compensation is paid for both unused basic and additional leave, while in the
second case compensation is paid only for unused basic leave.

On the other hand, it should be taken into account that legislation establishes
different rules even in respect of employees whose employment contracts are
terminated. Thus, as noted above, pursuant to Article 143 of the Labor Code, where an
employment contract is terminated with an employee who has not used leave for the
relevant working year (years) (except in cases of dismissal on the grounds provided for
in subparagraphs “a” and “¢” of Article 70 of that Code), such employee shall, at his or
her request, be granted leave for the relevant working year (years), and in such a case
the date of dismissal shall be deemed to be the last day of the leave. Accordingly,
notwithstanding the fact that the employment contract is to be terminated and the
employee will no longer continue working in that enterprise, the employee may, at his
or her request, be granted both basic and additional leave days, and corresponding
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payments shall be made for those periods.

In such circumstances, while an employee wishing to extend the employment
contract by the number of unused leave days (including additional leave days) is, in
effect, able to receive payment for those days, an employee who does not wish to
exercise that right or who, in certain cases, is unable to do so for reasons beyond his or
her control, completely loses the right to compensation for additional leave. This results
in differentiation of rights of employees who are in similar situations without any
objective and reasonable justification.

It should also be noted that Part | of Article 149 of the Constitution proclaims that
normative legal acts must be based on law and justice (equal treatment of equal
interests). This constitutional provision establishes the necessity for every law and its
provisions, including the relevant provisions of the Labor Code, to comply with the
principle of justice, that is, to ensure legal regulation based on equal treatment of
persons possessing equal interests.

This requirement is also reflected in Part 3 of Article 2 of the Labor Code.
Protection of the interests of the parties to labor relations in accordance with justice
and the rule of law has been established as a fundamental principle of that Code.

In view of the foregoing, the Plenum of the Constitutional Court considers that
such a legal situation, which creates inequality between employees whose labor
relations continue and employees whose labor relations have been terminated and
which is inconsistent with the principle of justice, contradicts the requirements of Parts
I and Ill of Article 25 and Part | of Article 149 of the Constitution.

Analysis of legislation of a number of countries, including the Russian Federation
(Part 1 of Article 127 of the Labor Code), Kazakhstan (Part 2 of Article 96 of the Labor
Code) and Uzbekistan (Article 234 of the Labor Code), where similar regulation exists
concerning the division of labor leave into basic and additional leave, also demonstrates
that an approach different from that adopted in the legislation of the Republic of
Azerbaijan exists in this regard, and that, upon termination of an employment contract,
compensation is payable to the employee for all unused labor leave without any
restrictions.

In view of the foregoing, the Plenum of the Constitutional Court considers that the
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provision of Part 3 of Article 144 of the Labor Code stipulating that, “upon termination
of employment relations, no compensation shall be paid for additional leave provided
for in Articles 115-117 and 118-1 of this Code”, is inconsistent with the relevant
provisions of the Constitution establishing the principles of proportionality, equality and
that normative legal acts shall be based on justice.

With regard to Part 2 of Article 144 of the Labor Code, it should also be noted that,
since this provision provides for payment of compensation for basic leave relating to all
working years not used by employees upon termination of the employment contract,
declaring that provision invalid would have resulted in depriving employees of the
possibility to receive compensation for basic leave as well and, consequently, in
violation of their rights.

At the same time, it should be taken into account that, pursuant to the
requirements of Articles 63 and 66 of the Law of the Republic of Azerbaijan “On
Constitutional Court”, a decision of the Plenum of the Constitutional Court reflecting its
conclusion that the relevant provision of Part 3 of Article 144 of the Labor Code is
inconsistent with the Constitution possesses binding legal force and precludes
application of that provision. From this perspective, in order to avoid normative
uncertainty, it becomes necessary for the legislator to introduce appropriate
amendments to Parts 2 and 3 of Article 144 of the Labor Code (by extending the
requirements of Part 2 to employees entitled to additional leave on the grounds
provided for in Articles 115-117 and 118-1 of the Labor Code).

The Plenum of the Constitutional Court also notes that, taking into account that
the present Decision will lead to significant changes in practice and for the purpose of
ensuring stability of labor legal relations, this Decision should apply not to legal relations
that have already been completed, but to relations arising in connection with
termination of employment contracts after its entry into force, as well as to cases
currently pending before the courts.

Taking into consideration the above-mentioned, the Plenum of the Constitutional
Court comes to the following conclusions:

« the provision of Part 3 of Article 144 of the Labor Code stating that “no
compensation shall be paid for additional leave provided for in Articles 115-117 and
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118-1 of this Code” is inconsistent with the requirements of the principles of equality
and that normative legal acts shall be based on justice, and, since it disproportionately
restricts the right to paid labor leave, does not comply with Parts | and Il of Article 25,
Part Il of Article 71 and Part | of Article 149 of the Constitution, and therefore its
application shall be suspended;

« on the basis of the legal positions reflected in the descriptive and reasoning part
of this Decision, Parts 2 and 3 of Article 144 of the Labor Code shall be brought into
conformity with the requirements of Parts | and Il of Article 25, Part Il of Article 71 and
Part | of Article 149 of the Constitution, for the purpose of ensuring payment of
compensation for additional leave provided for in Articles 115-117 and 118-1 of the
Labor Code not used by the employee up to the date of dismissal;

« until the issue is resolved through legislative regulation, and with a view to
preventing the existing inequality taking into account the requirements of Articles 25
and 149 of the Constitution, upon termination of an employment contract, the
employee shall be ensured payment of compensation, calculated in accordance with
the procedure and amount established for unused basic labor leave, for all additional
leave provided for in Articles 115-117 and 118-1 of the Labor Code that has not been
used during all working years;

« this Decision shall apply to relations arising in connection with termination of
employment contracts after its entry into force, as well as to relevant cases currently
pending before the courts.

Being guided by Parts VII, IX and X of Article 130 of the Constitution, Articles 52,
62, 63, 65-67 and 69 of the Law of the Republic of Azerbaijan “On Constitutional
Court”, and Part | of Article 41-1 of the Internal Charter of the Constitutional Court, the
Plenum of the Constitutional Court of the Republic of Azerbaijan
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DECIDED:

1. The provision of Part 3 of Article 144 of the Labor Code of the Republic of
Azerbaijan stating that “no compensation shall be paid for additional leave provided for
in Articles 115-117 and 118-1 of this Code” shall be suspended, since it is inconsistent
with the requirements of the principles of equality and that normative legal acts shall be
based on justice and, as it disproportionately restricts the right to paid labor leave, does
not comply with Parts | and Ill of Article 25, Part Il of Article 71 and Part | of Article 149
of the Constitution of the Republic of Azerbaijan.

2. On the basis of the legal positions reflected in the descriptive and reasoning part
of this Decision of the Plenum of the Constitutional Court of the Republic of Azerbaijan,
Parts 2 and 3 of Article 144 of the Labor Code shall be brought into conformity with the
requirements of Parts | and Il of Article 25, Part Il of Article 71 and Part | of Article 149
of the Constitution of the Republic of Azerbaijan, for the purpose of ensuring payment
of compensation for additional leave provided for in Articles 115-117 and 118-1 of the
Labor Code of the Republic of Azerbaijan not used by the employee up to the date of
dismissal.

3. Until the issue is resolved through legislative regulation, and with a view to
preventing the existing inequality, taking into account the requirements of Articles 25
and 149 of the Constitution of the Republic of Azerbaijan, upon termination of an
employment contract, the employee shall be ensured payment of compensation,
calculated in accordance with the procedure and amount established for unused basic
labor leave, for all additional leave provided for in Articles 115-117 and 118-1 of the
Labor Code of the Republic of Azerbaijan that has not been used during all working
years.

4. This Decision of the Plenum of the Constitutional Court of the Republic of
Azerbaijan shall apply to relations arising in connection with termination of employment
contracts after its entry into force, as well as to relevant cases currently pending before
the courts.

5. This Decision shall enter into force from the date of its publication.

6. This Decision shall be published in the official state newspapers of the Republic
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of Azerbaijan and in the Bulletin of the Constitutional Court of the Republic of
Azerbaijan, as well as placed on the official website of the Constitutional Court of the
Republic of Azerbaijan.

7. The decision is final, and may not be cancelled, changed or officially
interpreted by any institution or official.

Chairman Farhad Abdullayev
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Konstitusiya Mahkamasinda 20 yanvar faciasinin 36-ci ildonim ils alagadar
anim tadbiri kegirilib

~~
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XALQIMIZIN M QURUR GUNU

Yanvarin 19-da Konstitusiya Mahkamasinda 20 Yanvar faciasi ila bagh anim tadbiri
kecirilib.

Tadbirin avvalinda 6lkamizin mustaqilliyi va arazi butovliylt ugrunda halak olmus
sahidlarin xatirasi bir daqigalik sikutla yad edilib.

Konstitusiya Mahkamasinin sadri Farhad Abdullayev c¢ixisinda geyd etdi ki,
Azarbaycan tarixinda Qanli Yanvar faciasi kimi yadda galan 20 Yanvar hadisalarindan
otuz alti il kegir. 1990-ci il yanvarin 19-dan 20-na kecan geca ke¢mis sovet ordusunun
harbi hissalari mustaqil dovlat qurmaq va 6z suverenliyini alds etmak U¢ln ayaga galxan
dinc shaliya garsl misli gorinmamis gatliam tdratmisdir. Bu ganl cinayat xalgimizin
azadlig esqini sarsida bilmamis, Azarbaycan xalgl gani bahasina da olsa, 6z dovlst
mustaqilliyina govusmusdur.

Sadr Farhad Abdullayev bildirdi ki, xalgimiza garsi toradilmis bu cinayat, aslinds,
basariyyata, humanizma, insanliga qgarsl hayata kecirilmis dahsatli terror aktidir. Qanl
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facia zamani 150 Azarbaycan vatandasi sahid olmus, 744 nafar yaralanmis, naticada
insan hiquglarina dair bir cox beynalxalg senadlsrin, o cimladan Umumdiinya insan
Hlquglari Bayannamasinin talablari kobudcasina pozulmusdur.

Diggata catdirildi ki, hamin gatliamdan bir giin sonra yanvarin — 21-da xalgimizin
Umummilli Lideri Heydar ®Sliyev Azarbaycanin Moskvadaki daimi nimayandasliyina
gedarak, Bakida kutlavi qirgin tératmis SSRi hakimiyyatini va Azarbaycanin o zamanki
rahbarliyini kaskin tanqid edan bayanatla ¢ixis etmisdi. Azarbaycanda vaxtinda darindan
arasdiriimayan va adekvat giymatini almayan bu faciays yalniz bir neca il sonra — xalqgin
takidli talabi ils yenidan hakimiyyata gayidan Ulu Ondar Heydar Sliyevin tasabbiisi ils
dovlat saviyyasinda siyasi-hlquagi giymat verildi.

Vurgulandi ki, Azarbaycan Respublikasi Prezidentinin “20 Yanvar facisasinin 4-ci
ildonUimUnun kecirilmasi hagqinda” 1994-cl il 5 yanvar tarixli Fermani ile Azarbaycan
Respublikasinin  Milli Maclisina Qanli Yanvar hadisalarina dair xUsusi sessiyanin
kecirilmasi masalasina baxmagq tovsiyya edilmisdir. Milli Maclisin 1994-ci il martin 29-
da gabul etdiyi Qararda 20 Yanvar faciasinin gtinahkarlari konkret geyd olunmus, bu
ganli aksiya Azarbaycanda milli azadliqg harsakatini bogmaq, xalgin inamini va iradasini
girmagq ucln totalitar kommunist rejimi tarafindan téradilmis harbi tacaviz va cinayast
kimi giymatlandirilmisdir. Milli birlik va vatanparvarliyin simvoluna cevrilmis 20 Yanvar
faciasi xalgimizin azadlig mubarizasinin sarafli sahifasidir. Har il facianin ildonimutnda
milyonlarla insan paytaxtin an yUksak noqgtasinda yerlasan Sahidlar xiyabanini ziyarat
edir, gohraman ovladlarin xatirasini ehtiramla anir.

Azarbaycan xalgl va dovlati 20 Yanvar sahidlarinin xatirasini daim uca tutur. Ulu
Ondar Heydar Bliyevin yolunu ugurla davam etdiran canab Prezident ilham Sliyev
sohidlarin  xatirasinin  abadilasdirilmasina, sahid ailalarinin  sosial mudafiasinin
giclandirilmasina va rifahin yiksaldilmasina xlsusi diggat yetirir, har il yanvarin 20-da
Sahidlar xiyabanini ziyarat edarak “Obadi masal” abide kompleksinin 6nina aklil gqoyur.
Dovlat bascisinin “20 Yanvar sahidinin ailasi Gg¢lin Azarbaycan Respublikasi Prezidentinin
tagalddi”nin tasis edilmasi ilo bagli 2006-ci il 19 yanvar tarixli Fermani bu diggat va
gayginin tazahtradur.

Tadbirin sonunda xususile geyd edildi ki, Azarbaycanin azadlig ve mustaqilliyina
dogru gedan yolun baslangici olan 20 Yanvar faciasi mahz bu sesbabdan Umumxalg Hiizn
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GUnU olmagla yanasl, ham da xalgimizin sarafli gahremanlqg salnamasi kimi xatirlanir va
daim xatirlanacaqdir. Hagqin va adalatin mudafiasi ugrunda canlarini qurban vermis
Vatan ovladlar sahidlik zirvasine ucalaraq, xalgimizin gahramanliq tarixina yeni, parlaq
sahifalar yazdilar. Bununla da, 20 Yanvar faciasi Vatanimizin saraf va layagat tarixina
cevrildi.
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Konstitusiya Mahkamasinda Qurgiz Respublikasinin 6lkamizdaki févgalada va
salahiyyatli safiri ile goris kegirilib

Yanvarin 22-ds Konstitusiya Mahkamasinin sadri Farhad Abdullayev Qirgiz
Respublikasinin Azarbaycan Respublikasindaki fovgalads ve salahiyyatli safiri Maksat
Mamitkanovla gorus kegirib.

Qonagl salamlayan sadr Farhad Abdullayev bildirib ki, Azarbaycan Respublikasinin
Prezidenti cenab ilham 8liyev va Qirgiz Respublikasinin Prezidenti canab Sadir
Japarov arasinda formalasmis garsiligh etimada asaslanan amakdasliq dovlatlararasi
alagalarin méhkamlanmasinda vacib rol oynayir. ikitarafli minasibatlarin inkisafinda
dovlat bascilari saviyyasinda qarsiligh safarlarin va gorislarin muistasna rolu geyd
edilarak vurgulanib ki, prezidentlarimiz arasinda dostlug ve gardasliq slagalari strateji
tarafdaslig dinamikasina mihim tasir edir.
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Sadr vurguladi ki, Qirgiz Respublikasinin silh ve quruculug prosesina dastayi
taqgdiralayigdir, xtsusile da Qirgiz Respublikasinin Prezidentinin tasabbisi ilo Agdamin
Xidirh kendinda orta maktabin insa edilmasi bu dastayin bariz nimunasidir.

Qeyd olunub ki, Turk Dovlatlari Taskilatina Uzv olan turkdilli 6lkalarin konstitusiya
adalat mUhakimasi sahasinda faaliyyat gostaran organlari arasinda hiqugi amakdasliq
mUhdm ahamiyyata malikdir. Hamginin, sadr vurgulayib ki, Ttlrk DUnyasl Konstitusiya
Yurisdiksiyalari Konfransi (TURK-AY) ortagq hiqugi dayarlsrin tasvigi baximindan
onamlidir.

Sofir Maksat Mamitkanov samimi gabula gdra minnatdarligini bildirarak, ol-
kalarimiz arasinda asrlar boyu yaranan etnik, madani, dini baglara asaslanan dostluq
minasibatlarine, hamcinin Azarbaycan va Qirgizistan arasinda butin saviyyalarda
garsihgh anlagsmanin va samarali amakdashgin movcudluguna toxunmusdur. O, 6lka-
mizda faaliyyati dovrindsa Qirgiz Respublikasinin Azarbaycan Respublikasi ila digar
sahalarda oldugu kimi, mahkama-hliquqg sahasinda da alagalarin genislandiriimasina 6z
tohfasini veracayini diggata catdirib.

Daha sonra garsiligli htiqugi masalalar atrafinda fikir mibadilasi aparilib.

Konstitusiya Mahkamasi Aparatinin 2025-ci il tizre hesabat iclasi kegirilib

Yanvarin 30-da Farhad Abdullayevin sadrliyi ile Konstitusiya Mahkamasi Aparatinin
2025-ci ilin yekunlarina dair hesabat iclasi kecirilib.

iclasi acan Farhad Abdullayev bildirib ki, 6tan il Azarbaycanin dévlatcilik tarixinds
oldugca mihim shamiyyata malik iki asas hadisa - ikinci Qarabag miharibssinds tarixi
Zafarin besinci va mustaqil dovlatimizin ilk Konstitusiyasinin gabul edilmasinin otuzuncu
ildonUmi kimi geyd edilib.

Azarbaycan Respublikasinin  Prezidenti canab ilham 8Sliyevin Azarbaycan
Respublikasinda 2025-ci ilin “Konstitusiya va Suverenlik ili” elan edilmasi ilo bagli
Sarancamini rahbar tutularaq Konstitusiya Mahkamasi tarafindan hesabat ili arzinds bir
sira tadbirlarin hayata kecirildiyi diggata catdirilib.
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Sadr xUsusila vurgulayib ki, Konstitusiyanin 30 illik yubileyina hasr olunan 16 iyul va

12 noyabr tarixlarinda kecirilon beynalxalg konfranslar va Tirk Dinyasi Konstitusiya
Yurisdiksiyalari  Konfransinin  (TURK-AY) birinci  kongresi 6tan ilin yaddagalan
hadisalarindandir. Qeyd olunub ki, kongres c¢arcivasinda turk dovlatlarinin muvafiq
gurumlarl arasinda konstitusiya adalat muhakimasi sahasinda alagalarin inkisaf
etdirilmasina xidmat edan va hlqugi amakdashgin vacibliyini aks etdiran “Baki
Bayannamasi” imzalanib. Homginin Azarbaycan Respublikasinin Konstitusiya Mahkamasi
ilo Turkiys Respublikasinin Konstitusiya Mahkamasi, elsca ds iraq Respublikasinin
Federal Ali Mahkamasi arasinda anlasma memorandumlari imzalanib.

Sadr Farhad Abdullayev bildirib ki, Muzaffar Ali Bas Komandan ilham 8Sliyevin
rahbarliyi ila sanli Ordumuzun gazandigl Qalaba naticasinda Konstitusiyamizin ali
guvvasi respublikamizin  bUtin arazisinde bargarar edilib. Bu tarixi Zafarle
Konstitusiyanin 11-ci maddasinda tasbit olunmus “Azarbaycan Respublikasinin arazisi
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vahiddir, toxunulmazdir va bolinmazdir” prinsipi realliga cevrilib, beynalxalg hiqug
normalari va tamal prinsiplarin aliliyi tamin edilib. Eyni zamanda, Konstitusiyanin 30 illiyi
va boyik Qalebamizin 5 illiyi takca bir tarix deyil, ham da masuliyyat cagirsidir.
Qarsimizda duran vazifa — 9sas Qanunun dayarlarini gorumag, hamin dayarlari galacak
nasillara 6tdrmakdir.

Sadr geyd edib ki, dtan il dovlstimizin konstitusiya dayarlarina sadigliyinin va
mustaqil Azarbaycanin inkisaf yolunda gazandigi nailiyyatlaerin remzi ifadasi kimi 6lka
bascisi tarafindan “Azarbaycan Respublikasi Konstitusiyasinin 30 illiyi (1995-2025)”
Azarbaycan Respublikasinin  yubiley medali tasis edilib. Sarsncama asasan
Konstitusiyanin hazirlanmasina, tskmillasdiriimasina va tabligins, ganunvericilik va
hidqug sisteminin inkisafina, Azarbaycan Respublikasi Konstitusiyasinin aliliyinin tamin
edilmasina, dovlet mustaqilliyinin - moéhkamlandirilmasina, Konstitusiya ilsa tasbit
olunmus asas insan va vatandas hiquq va azadliglarinin midafiasing, konstitusion ideya
va prinsiplarin formalasdiriimasi va inkisafina tohfalar vermis, habela Azarbaycan dovlati
garsisinda xuUsusi xidmatlari olan saxslar Konstitusiya Mahkamasinin sadri tarafindan
taltif ediliblar.

Qeyd olunub ki, Ali Mshkamanin, Bas Prokurorlugun, insan huiquglar Gzre
muvakkilinin (ombudsmanin) 6tan il daxil olmus sorgulari vo mahkamalarin muracistlari
ila bagli Konstitusiya Mahkamasinin Plenumu tarafindan bir sira mihim gararlar gabul
edilib. Plenum tarafinden baxilmis konstitusiya isleri ile alagadar bir sira mdhim
ahamiyyatli gerar ve garardadlar gabul edilib. Hamin qararlarda Konstitusiya
Mahkamasinin Plenumu cinayat va cinayat prosessual, mulki va milki prosessual, amak,
inzibati xatalar ganunvericiliyin, habels digar bir sira ganunlarin normalarini resmi sarh
edib, gerardadlarda iss tatbigedici organlar tGgln praktik izahlar verib.

Nazara catdirilib ki, hazirda Konstitusiya Mahkamasi daxilinda tatbigi nazardas
tutulan va slni intellektdan istifadays asaslanan yeni elektron platformanin ilkin
versiyas! hazirlanib. Yeni sistem informasiya tahlikasizliyinin gorunmasi baximindan
onamli olmagla yanasl, bir sira asas vazifalari do hayata keciracak, interneta cixis
olmadan slni intellekt vasitasile malumatlarin ¢evik axtarisini, ssnadlarin hazirlanmasini,
amakdaslar arasinda operativ senad mibadilasinin taskili tamin etmakla is prosesini
xeyli sadalasdiracak.
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iclasda Aparat rahbarliyinin cixislari, Aparatin mivafig soba ve sektor midirlarinin
hesabatlari dinlanilib. Hamcinin, Konstitusiya Mahkamasina daxil olan sorgu, miraciat
va konstitusiya sikayatlarinda toxunulan hlquqi aspektlar, mahkama tarafindan gabul
edilan gararlarin icrasi, tartib olunan analitik arayis va raylar, habels taskilati
masalalarle bagl maruzalar dinlanilib.

Sadr yekun nitgi il ¢ixis edarak diggate catdirdi ki, Konstitusiya Mahkamasi
muallifi Ulu Ondar Heydar 8liyev olan 8sas Qanunun aliliyinin tamin edilmasi,
demokratik, hlqugi dovlet quruculugu prosesinin moéhkamlanmasi va ganunculugun
gorunmas! istigamatinds Prezident ilham 3liyevin hayata kecirdiyi coxsaxali ve
mUtaraqqi faaliyyatine dastak olaraq Uzarina dlsan vazifalari layiginca yerina yetirmaya
calisacaq.

Bildirilib ki, Konstitusiya Mahkamasi ganunvericiliyin muasir sosial-siyasi realliq
baximindan Konstitusiyanin harfi manasina va ruhuna uygun sakilda inkisafina 06z
tohfasini veracakdir.

Daha sonra 2025-ci ilin yekunlarina dair genis fikir mtbadilasi aparilib, elaca da
saslandirilan ray va takliflar dinlanilib.

Hesabat iclasinin sonunda Farhad Abdullayev 2025-ci ilde gortlmus islari
genaatbaxs giymatlandirmakla yanasi, qurumun faaliyyatinin samaraliliyinin artirilmasi
magqsadila Aparatin amakdaslarina muvafiq tapsiriq va tovsiyalar verib.

Konstitusiya Mahkamasinda slini intellektdan istifadaya asaslanan yeni
elektron platformanin ilkin versiyasi hazirlanib

Hazirda Konstitusiya Mahkamasinda tatbigi nazards tutulan va suni intellekt
texnologiyalarindan istifadays asaslanan yeni elektron platformanin ilkin versiyasi
hazirlanib.

Bu barada yanvarin 30-da Farhad Abdullayevin sadrliyi ila kecirilan Konstitusiya
Mahkamasi Aparatinin 2025-ci ilin yekunlarina dair hesabat iclasinda malumat verilib.

Sadr Farhad Abdullayev qgeyd edib ki, yeni sistem informasiya tahlikasizliyinin
gorunmasl baximindan dnamli olmagla yanasi, bir sira asas vazifalari do hoyata
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keciracak, interneta cixis olmadan siuni intellekt vasitasile malumatlarin cevik axtarisi,
sanadlarin hazirlanmasi ve amakdaslar arasinda operativ ssnad mubadilasinin taskili is
prosesini xeyli sadalasdiracak.

Konstitusiya Mahkamasinin sadri Azarbaycan Hakimlarinin 1l Forumunda

istirak edib

Bakida fevralin 20-de Azarbaycan Hakimlarinin Il Forumu kegcirilib. Tadbirda
Konstitusiya Mahkamasinin sadri Farhad Abdullayev da istirak edib.

Mahkama hakimlari, Mahkama-Huqug Surasinin Uzvlari va dovlat qurumlarinin
ndmayandalari daxil olmagla, Umumilikde 500-dak gonagin gatildigl forumun asas
magsadi hlquqg ictimaiyyatini va camiyyati 6lkada aparilan mahkama-hiquq islahatlari
barada malumatlandirmaq olub.

Forum c¢arcivasinds mahkama-hlquqg sisteminds hayata kecirilan islahatlar,
garsida duran asas vazifalar, habels adalat mihakimasi sahasinde movcud olan muasir
caginslar muzakira olundu.

Konstitusiya Mahkamasinin sadri Farhad Abdullayev cixisinda konstitusion sarhin
hdqugi muayyanliyin va ganunun aliliyinin tamin edilmasinds mihim rol oynadigini
vurgulayib. O geyd edib ki, Konstitusiya dovlat hakimiyyatinin sarhadlarini muayyan
etmakla yanasl, insan hiquq va azadlglarinin mutdafissina taminat verir, hamcginin
ictimai munasibatlerin tanzimlanmasinin asas istigamatlarini muayyanlasdirir. Bu
baximdan Konstitusiyada tasbit edilmis tamal prinsiplarin dizgln anlasiimasi va tatbiqi
xUsusi shamiyyat daslyir.

Acilis marasiminin sonunda Azarbaycan Hakimlarinin Il Forumu c¢argivasinda
mahkama-hlquq sisteminds uzunmuddatli ssmarali faaliyyatina, hamginin ¢ixardiglari
gararlarin sabitlik gostaricilarina gora bir grup hakim taltif edilib.

Sonra tadbir konkret mévzular Uzra panel mizakiralarle davam etdirilib.
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Xocali faciasinin 34-cu ildénimu il alagadar Konstitusiya Mahkamasinda
anim tadbiri kegirilib

Fevralin 26-da Xocall faciasinin  34-cU ildonimU ile alagadar Konstitusiya
Mahkamasinin sadri, hakimlari va Aparatin amakdaslari “Ana haray!” abidasini ziyarat
edarak, Xocali soyqgirimi qurbanlarinin aziz xatirasini darin ehtiramla anib, abidanin
ontna gll dastalari diztblar.
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Daha sonra Konstitusiya Mahkamasinda taskil olunan anim tadbirinin acilisinda
facia zamani halak olmus mulki sexslarin, elaca da Vatan ugrunda canlarini qurban
vermis sahidlarin aziz xatirasi bir dagigalik stkutla yad edilib.

Sadr Farhad Abdullayev bildirib ki, Azarbaycan xalgr XX asrin an dahsatli
facialarindan biri Xocal soygiriminin 34-cl ildonimund darin hizn va ehtiram hissi ila
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anir. 1992-ci ilin fevral ayinda Ermanistan silahli qlvvalari tarafinden Xocali saharinda
azarbaycanli mulki ahaliya garsi toradilmis bu kutlavi girgin yalniz milli tariximizin deyil,
batovlikda basariyyatin yaddasinda agir beynalxalg cinayat kimi galmagdadir. Xocali
soharinda hayata kecirilmis bu magsadli va sistemli zorakilig akti naticasinds 600-dan
artiqg dinc sakin, o cumladan gadinlar, usaqglar va yaslilar amansizligla gatle yetirilmis,
yuzlarla insan agir yaralanmis, asir va girov gotirtlmuasdir. Facis zamani insanlara garsi
xUsusi gaddarlig nUmayis etdirilarak, beynalxalg humanitar hiqugqun fundamental
prinsiplari kobud sakilds pozulmusdur.

Vurgulanib ki, Xocali faciasi Umummilli Lider Heydar 9liyevin tasabbisi ilo 1994-
cl ilda Milli Maclis tarafindan muvafiq garar gabul edilarak Xocali hadisalarina soyqgirimi
akti kimi dovlat saviyyasinda ilk dafs siyasi ve hiiqugi giymat verilib. Ulu Ondarin bu
movgeyi Xocall hagigatlarinin beynalxalq ictimaiyyata catdirilmasi istigamatinda ardicil
dovlat siyasatinin asasini taskil edib.

Tadbirds hamcinin geyd edilib ki, mohtaram Prezident csnab ilham dliyev
torafinden Xocall soyqgiriminin  beynalxalg saviyyada tanidilmasi, bu cinayatin
toradilmasinda masuliyyat daslyan sexslarin ifsa olunmasi, tarixi adalstin barpasi
istigamatinda ardicil vo magsadyonll faaliyyat hayata kecirilib. Dovlatimiz tarafindan
aparilan xarici siyasat naticasinda bir sira 6lkalar va beynalxalq taskilatlar, hamcinin ABS-
nin bir cox statlari Xocali hadisalarini soyqirimi kimi taniyir.

Eyni zamanda nazere catdirihb ki, Birinci vitse-prezident Mehriban
dliyeva tarafinden Xocall facissinin dinya ictimaiyyatina catdirilmasi istigamatinda
muUhdm tasabbuslar irali slUrilib. Heydar 9liyev Fondunun vitse-prezidenti Leyla
dliyevanin tasabbist ila hayata keciriloan ugurlu layihalar Xocali hagigatlarinin
beynalxalg informasiya makaninda genis yayillmasina va soyqirimi qurbanlarinin
xatirasinin yasadilmasina xidmat edir.

Bildirilib ki, bu soygirimi akti 1949-cu il Cenevra Konvensiyalarinin, elece da
“Soyqirimi cinayatinin garsisinin alinmasi va cazalandirilmasi hagqinda” Konvensiyanin
asas muddaalarina zidd olmagla, insan hiquglarinin va asas azadliglarin kutlavi sakilda
pozulmasinin bariz nimunasidir. Xocall hadisalari etnik mansubiyyata gdra insanlarin
mahv edilmasini hadaflayan agir beynalxalq cinayat kimi giymatlandirilir.

Sadr Farhad Abdullayev vurgulayib ki, Miizaffar Ali Bas Komandan ilham 8liyevin
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rohbarliyi ile 2020-ci ilde 44 ginlik Vatan mdiharibasi zamani Azarbaycan Silahl
Quvvalarinin isgal altinda olan torpaglarimizi azad etmasi, suverenliyimizin va arazi
batovldylmuazun barpasi yeni realliglar yaratdi. Hazirda regionda hayata keciriloan barpa
va quruculuqg prosesi Azarbaycanin gicund, strateji baxisini va idarsetma qabiliyyatini
batdn dinyaya nUmayis etdirir. Boyluk Qayidis Programi ¢arcivasinda isgaldan azad
olunmus torpaglarda, hamcinin Xocali saharinda genismiqyasli infrastruktur layihalari
icra edilir, kecmis macburi kockinlarin dogma yurdlarina qgayidisi marhalali sakilda
tamin olunur va hayat yenidan canlanir.

Tadbirin yekununda sadr Farhad Abdullayev qeyd edib ki, Xocali soyqirimi tarixi
yaddas olmagla yanasl, galacak nasillar Gglin hiiqugi ve manavi darsdir. Bu dars stlhin,
garsiligh hoérmatin va beynalxalg hiqugun aliliyinin gorunmasinin na qgadar zaruri
oldugunu bir daha tasdiq edir. Azarbaycan xalgi 6lkemizin arazi butovltylinin midafiasi
va suverenliyimizin barpasi namina hayatlarini qurban vermis gahraman sahidlarin,
habels amansiz sakilda gatla yetirilmis yuzlarle soydasimizin xatirasini daim uca tutur,
onlari darin ehtiram va hormsatla anir.
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Konstitusiya Mahkamasinda birinci instansiya mahkamalarina yeni tayin

olunmus hakimlarla goris kegirilib

Martin 11-da Konstitusiya Mahkamasinda Azarbaycan Respublikasinin Prezidenti
conab ilham ®liyevin 2026-ci il 3 mart tarixli Sersncami ils birinci instansiya
mahkamalarina tayin olunmus hakimlarla goris kecirilib.

Tadbirda Konstitusiya Mahkamasinin sadri Farhad Abdullayev hakimlari yeni
tayinat minasibatila tabrik edarak, onlara galacak faaliyyatlarinda ugurlar arzulayib.

Daha sonra sadr ¢ixisinda muasir va mustaqil Azarbaycan dovlstinin qurucusu Ulu
Ondar Heydar dliyevin rahbarliyi ils hazirlanmis ve 1995-ci ilda Umumxalqg sasvermasi —
referendum yolu ile gabul edilmis Azarbaycanin ilk milli Konstitusiyasinin élkamizin
galacayini, hiiqugi inkisaf strategiyasinin asas prioritetlarini miayyan etdiyini bildirarak,
demokratik, hiiqugi dovlatin qurulmasinda 9sas Qanunun roluna toxundu.
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Sadr vurguladi ki, Prezident ilham Bliyevin rahbarliyi ila hayata kecirilon mahksmsa-
hidqug islahatlari mahkama sisteminin muasirlasdirilmasina va dlkamizda ganunun
aliliyinin tamin olunmasina xidmat edir. Qeyd olunub ki, dovlat bascisinin bu sahads
kadr islahatlarinin va ganclasma siyasatinin asas maqgsadi mahkamalarin cevik faaliyyati
naticasinda adalatli va asasli gararlarin gabulunun tamin edilmasina yonalib.

Cixisinda hakimlara yuUksak nazari bilik ve pess hazirligl ile yanasi, adalat,
ganunculug, garazsizlik va adalat muhakimasinin digar prinsiplarine dénmadan amal
etmayi tovsiya edan sadr Farhad Abdullayev, har hansi garar gabul edarkan ganunun
taleblari ila yanasi, vicdan kimi insani keyfiyyatlarin rahbar tutulmasinin vacibliyini
onlarin diggatina catdirib.

Daha sonra Konstitusiya Mahkamasinin faaliyyati, mahkamanin Plenumu

tarafindan gabul edilan gararlarda aks olunmus hliqugi movgelar va yanasmalar barada
atrafli malumat verilib va yeni tayin olunmus hakimlarin suallari cavablandirilib.

Gorusda Konstitusiya Mahkamasinin hakimlari va Aparatin masul amakdaslari da
istirak edib.

Sonda gonaglar mahkamanin binasi ila tanis olub, xatira sakli ¢akdiriblar.




Konstitusiya Mahkamasinin sadri: Vakillik Azarbaycanda institusional tasisat
kimi gox boyiik yol kegib

“Sevindirici haldir ki, Vakillar Kollegiyasi Uzvlarinin andigma marasimi ananavi
xarakter dasiyir. Bu, takca remzi andicma marasimi deyil, eyni zamanda gorusub fikir
mubadilasi aparmaq Ucln bir fursatdir. Vakillik Azarbaycanda institusional tasisat kimi
cox boyuk yol kecib. Biz 6z faaliyyatimizi birga sakilda qururuqg”, - bunu Konstitusiya
Mahkamasinin sadri Farhad Abdullayev Vakillar Kollegiyasi Gzvlarinin tantanali andigma
va taltifetma marasiminda ¢ixis edarkan deyib.

F.Abdullayev geyd edib ki, vakillar adalat muahakimasinin hayata kecirilmasinda
muUhdm rol oynayan, camiyyat Ucln avazsiz xidmat gostaran pesa sahiblaridir. Uzun
illardir Konstitusiya Mahkamasi Vakillar Kollegiyasi il amakdasliq edir. Vakillarin tartib
etdiyi rayler bizim qgabul etdiyimiz gararlarin asaslandirma hissasinda yer alir.
Bildirmaliyam ki, hidquq islahatlari daimi prosesdir. Bu gin dayisan dinyada ictimai
munasibatler ganunlarin da yenilanmasina sabab olur.

i
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Konstitusiya Mahkamasinda Turkiya Respublikasi Ali Mahkamasinin
Bas prokuroru ila goris kegirilib




Aprelin 6-da Konstitusiya Mahkamasinda &lkamizda saferda olan Tirkiya
Respublikasi Ali Mahkamasinin Bas prokuroru canab Muhsin Sentlrkin rahbarlik etdiyi
ndmayanda heyati ila gorus kegirilib.

Qonaglari salamlayan sadr Farhad Abdullayev xalglarimizin ortag milli-manavi
dayarlarinden va ananalarindan gic alan Azarbaycan-Turkiya gardashginin dinya
6lkalarina bir nimuna oldugunu vurgulayib.

iki gardas 6lka arasinda sarsiimaz miinasibatlarin Azarbaycan Respublikasinin
Prezidenti ilham 8liyevin va Tirkiya Respublikasinin Prezidenti Racab Tayyib Srdoganin
hayata kecirdiklari ugurlu siyasat naticasinda etibarli strateji amakdaslig saviyyasina
yuksaldiyi geyd olunub. BoylUk geosiyasi va iqtisadi potensiala malik dovlatlarimizin
strateji amakdasligl regionda sulhin va tahlikasizliyin tamin edilmasina, butln
sahalards, o cimladan mahkama-hlqug amakdashginin inkisafinin daha da gticlan-
dirilmasina yonalib.

Bildirilib ki, tarixin énamli anlarinda dovlatimiza dayaq olmus qardas Turkiyanin
Vatan miuiharibasinde va Azarbaycanin konstitusiya qurulusunun barpa edilmasi
magsadile hayata kecirilon lokal xarakterli antiterror tadbirlari zamani 6lkemiza
gostardiyi gatiyyatli dastak xalgimiz tarafindan daim yUksak giymatlandirilir. Vurgulanib
ki, bu glin 9sas Qanunun htqugi qUvvasi suveren republikamizin butln arazilarinda tam
barpa edilib va isgal altinda olan torpaglarimizin azad edilmasi ils ham da vatandaslarin
Konstitusiyada tasbit olunmus hlquglarinin midafiasi tamin edilib.

Daha sonra sadr Azarbaycan ile TUrkiya arasinda movcud olan gardaslig munasi-
batlarinin bltlin sahalards, o cimladean mahkama-hiqug sisteminda ugurla inkisaf
etdiyini diggata catdirib.

Tarkiya Respublikasi Ali Mahkamasinin Bas prokuroru Muhsin Sentirk gdstarilan
gonagparvarliya gbéra minnatdarligini ifade edarak, ikitarafli alagaleri ylksak
giymatlandirib, bu minasibatlarin inkisafina xtsusi diggat yetirildiyini geyd edib. Qonaq
vurgulayib ki, “Bir millat, iki dovlat” prinsipi asasinda qurulan amakdasliq doviat
institutlar arasinda tacribs mubadilasi va garsiligh dastak baximindan muuhim
ahamiyyat kasb edir.

Gorils zamani konstitusiya adalat mihakimasinin rolu, hiiqug sistemlarinin inkisafi,
mahkama va prokurorlug organlari arasinda qarsiligh alagalarin glclandirilmasi
atrafinda fikir mubadilasi aparilib. Taraflor hliququn aliliyinin tamin olunmasi, insan
hiquqg ve azadliglarinin gorunmasi istigamatinde amakdashgin daha da genislan-
dirilmasinin vacibliyini geyd ediblar.

Sonda qgonaglar Konstitusiya Mahkamasinin binasi ila tanis olub, xatira sakli
cokdiriblar.
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Konstitusiya Mahkamasinda Slovakiyanin Ombudsmani Robert Dobrovodskinin
basciliq etdiyi nimayanda heyati ila goris kegirilib

Aprelin 9-da Konstitusiya Mahkamasinin sadri Farhad Abdullayev o6lkamizda
sofarda olan Slovakiyanin  ombudsmani Robert Dobrovodskinin bascilig etdiyi
nimayanda heyati ila gorisib.

Qonaglari salamlayan sadr Farhad Abdullayev Azarbaycan va Slovakiya arasinda
garsiligh anlasma ve dastayin movcud oldugunu, minasibatlarin strateji tarafdasliq
xarakteri dasidigini geyd edib.

Daha sonra sadr Konstitusiya Mahkamasinin faaliyyati, 6lkemizds mahkama-hlqug
sahasinda aparilan islahatlar va yeniliklar barads malumat verarak, insan hdquglarinin
tamin olunmasi sahasinds mahkamalarin qarsisinda duran vazifalarin shamiyyatini
vurgulayib. Eyni zamanda, konstitusiya huquglarinin tamin edilmasi sahasinda
Konstitusiya Mahkamasi ile Ombudsman tasisati arasinda semarali amakdashgr xtsusi
geyd edib.

Semimi gabula gdra minnatdarligini bildiran Robert Dobrovodski o6lkalarimiz
arasinda ikitarafli alagalari yliksak giymatlondirarak, digar sahalards oldugu kimi

_ .
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mahkama-hlquqg sahasinda da bu mulnasibatlarin inkisafinin vacibliyini nazara catdirib.
Eyni zamanda, Ombudsman har iki dlkanin insan hldguglarinin gorunmasi sahasinda
gazandigl tacribanin qarsiligl faydali amakdaslig Gcln genis imkanlar acacagina
aminliyini ifads edib.

Daha sonra taraflor arasinda galacak alagalarin inkisaf perspektivlari, birgs
layihalarin hayata kegirilmasi imkanlari va hlqugi masalalar Uzra genis fikir mubadilasi
aparilib.

Gorisda, hamginin Azarbaycan Respublikasinin insan hiquglart UGzra mavakkili
(ombudsman) Sabina Oliyeva, Konstitusiya Mahkamasi Aparatinin voa Ombudsman
Aparatinin masul amakdaslari da istirak ediblar.

Sonda gonaglar Konstitusiya Mahkamasinin binasi ila tanis olub va xatira sakillari
cokdiriblar.

Konstitusiya Mahkamasinda Qazaxistan Ali Mahkama Surasi yaninda 9dliyya
Akademiyasinin magistrantlari ile goris kegirilib

Aprelin 14-da Konstitusiya Mahkamasinda Qazaxistan Ali Mahkama Surasi yaninda
adliyya Akademiyasinin magistrantlari ila gorus kecirilib.

Tadbirds magistrantlara Konstitusiya Mahkamasinin yaranma tarixi, faaliyyati,
gararlarin gabuletma proseduru, hamcinin Plenum tarafindan gabul edilmis gararlarda
aks olunmus bazi hiqugi movqgelar, konstitusiya adalat muhakimasi sahasinda
beynalxalg mahkama-hlquqg amakdasligl barada atrafl malumat verilib.

Semimi gabula gdra Konstitusiya Mahkamasinin kollektivina minnatdarligini
bildiran gonaglar Azarbaycan Respublikasi 9dliyya Akademiyasinda stajkecma
programini  yuksak qgiymatlandiriblar. Daha sonra magistrantlarin  Konstitusiya
Mahkamasinin faaliyyati ila bagli bir sira suallari cavablandirilib.

Gorusda Konstitusiya Mahkamasinin hakimlari va Aparatin masul amakdaslari
istirak ediblar.

Sonda gonaglar Konstitusiya Mahkamasinin inzibati binasi ila tanis olublar ve
xatira fotosakillari cakdiriblar.
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Konstitusiya Mahkamasinda Umummilli Lider Heydar Sliyevin anadan
olmasinin 103-cl ildéntiimiina hasr edilmis dayirmi masa kegirilib

AZORBAYCAN XALQININ UMUMMILLI LIDERI
HEYD®R 9LIYEVIN ANADAN OLMASININ 103-CU
ILDONUMUN® HBSR OLUNMUS

“INSAN HUQUQ VO AZADLIQLARININ QORUNMASI
UCUN MILLI MEXANIZMLORIN EFFEKTIVLIYI:

KONSTITUSIYA HUQUQ SISTEMININ 9SASI KiMi”
MOVZUSUNDA

DOYIRMI MASA

6 may 2026-ci il, Baki sahari




Mayin 6-da Konstitusiya Mahkamasinds Azarbaycan xalginin Umummilli Lideri
Heydar 9liyevin anadan olmasinin 103-ci ildénimina hasr edilmis “insan hiiqug va
azadhglarinin gorunmasi Ggln milli mexanizmlarin effektivliyi: Konstitusiya hlquq
sisteminin asasi kimi” mdvzusunda dayirmi masa kecirilib.

Tadbirds insan hiquglan Gzra muvakkil (ombudsman) Sabina dliyeva, Hiquqi
Ekspertiza va Qanunvericilik Tasabbuslari Markazinin icragi direktoru Samir Mahmudov,
Hiqug va insan Haglari institutunun idara Heystinin sadri Mahammad Quluzadas istirak
ediblar.

Acilis nitgi ile ¢ixis edan sadr Farhad Abdullayev muasir Azarbaycan dovlatinin
qurucusu, dahi saxsiyyat Ulu Ondar Heydar Sliyevin avazsiz tarixi xidmatlarindan, boyik
xilaskarlig missiyasindan bahs edib. Sadr vurgulayib ki, Umummilli Liderin mustaqilliyin
barpasindan sonra xalgin takidli talabi ile hakimiyyata gayitmasi dovlatgiliyimizi ciddi
tahlUkalardan xilas etmis, 6lkanin ictimai-siyasi, sosial-igtisadi ve elmi-madani hayatinda
asash donls yaratmisdir. O, hamcinin Ulu Ondar Heydar 9liyevin hayata kecirdiyi
strateji siyasatin bu gln da respublikamizin inkisaf istigamatlarinin muayyanlasdiril-
masinda muhdm rol oynadigini bildirib.

Sadr Farhad Abdullayev gorkamli siyasatci Heydar 9liyevin muasir dovrimuzda
azarbaycancilig ideyasinin yaradicisi kimi Vatanin mustaqilliyi, inkisafi va xalgin milli-
manavi taraqgisi namina muhim islar hayata kecirdiyini, mahz onun rahbarliyi ila
hiquqi, demokratik va dunyavi dévlst quruculugunun temali qoyularag inkisaf
etdirildiyini vurgulayib.

Dahi saxsiyyat Heydar oliyevin zangin dovlstcilik tacrlbasindan, siyasi irsinin
ahamiyyatindan bahs edan Farhad Abdullayev geyd edib ki, 1995-ci ilds Ulu Ondarin
rohbarliyi ila hazirlanmis ve Umumxalg sasvermasi yolu ila gabul ediloan Konstitusiya
olkamizda dovlatciliyin inkisafina, demokratik, hlqugi dovlatin, vetandas camiyyatinin
yaradilmasina, hamcinin hlqug sisteminin muasir talablara uygun formalasdiriimasina
genis imkanlar acib. Konstitusiya nazarati organi kimi Konstitusiya Mahkamasinin
faaliyyate baslamasi, eyni zamanda bu organin mdstaqgilliyinin tamin edilmasi va
Umumilikda konstitusionalizm ideyalarinin inkisaf etdirilmasi bilavasits Umummilli Lider
Heydar dliyevin adi ila baglidir.

Vurgulanib ki, bu gin Ulu Ondsrin xalgimizin azadhiginin va mustaqilliyinin

— KMM 278

2782
g



gorunmasina yonalan migaddas ideyalari onun layigli davamcisi Prezident ilham
dliyevin rahbarliyi ilo ugurla hayata kecirilir. Dovlat bascgisinin magsadyonli daxili va
xarici siyasati sayasinda butln sahalarda slratle inkisaf edan Azarbaycanin dinyada
nifuzlu dovletler sirasinda yer almasi, 6lkanin va xalgin manafeyi namina hayata
kecirilan layihalar va genis quruculuq islari Heydar dliyev siyasi irsinin davamidir.

Sadr diggats catdirib ki, Ulu Ondar Heydar 8liyevin layigli davamcisi ilham 8liyevin
ugurlu faaliyyati respublikamizi buglnkl gudratine catdirib, Azarbaycan tarixi zafar
naticasinda suverenliyini va arazi bitdvliylni tam barpa edib. Ali Bas Komandan ilham
dliyevin sarkardalik maharati, strateji va diplomatik addimlari, yenilmaz Azarbaycan
Ordusunun glcu va xalgin sarsilmaz birliyi sayasinda alda olunan Qalaba regionda yeni
realliglar yaradib. Bununla da, Konstitusiyanin hiqugi quvvasi isgaldan azad edilmis
torpaglarimizda barpa olunub va  hamin arazilards vatandaslarin konstitusion
hdguglarinin tamin edilmasina sarait yaradilib.

Tadbirds cixis edan insan hiquglar Gzra muvakkil (ombudsman) Sabina dliyeva
Umummilli Lider Heydar 8liyevin élkemizi muxtalif tarixi marhalalarda global migyasli
siyasi lider kimi ugurla idara etdiyini, dahi saxsiyyatin mudrikliyinin, milli maraqglara
sadigliyinin va siyasi iradasinin xalgimiz tarafindan daim ehtiramla yad edildiyini bildirib.
Azarbaycanda Ombudsman institutunun yaradilmasinda Heydar Oliyevin mustasna
rolundan danisan Sabina 9liyeva vurgulayib ki, demokratik, hiqugi dovlat ve vatandas
comiyyati quruculugu, insan hiquq ve azadliglarinin  gorunmasi, mustaqil,
mahkamadankanar hlqug mudafis mexanizmi olan Ombudsman tasisatinin asasinin
goyulmasi bilavasits Umummilli Lider Heydar dliyevin tasabbisidir.

Ombudsman bildirib ki, bu gin 6lka bascisinin rahbarliyi ila respublikamizda
aparilan mahkama-hlquq islahatlari Heydar Sliyevin siyasi-hlqugi ideyalarina uygun
olarag ganunculugun va Konstitusiyanin aliliyinin daha da mohkamlandirilmasinsg,
hiqugi comiyyatin inkisafina xidmat edir.

Daha sonra Hlqugqi Ekspertiza va Qanunvericilik Tasabbuslari Markazinin icrag
direktoru Samir Mahmudov cixisinda geyd edib ki, Ulu Ondarin Azarbaycana rahbarlik
etdiyi dovrds uzaqggoranlikle atdigl strateji addimlar, asasini gqoydugu glcli sosial,
madani, igtisadi va intellektual sarmayalar xalgin rifahi G¢clin méhkam zamin yaradib.
Darin tafakkira sahib olan Heydar 9liyev distnidlmuUs va casaratli gararlari il butin
dovrlarda xalgimizin  zangin dayarlarinin tanidilmasinda va 06lkamizin beynalxalqg
muUnasibatlar sisteminda layigli movge gazanmasinda mdustasna rol oynayib. Samir
Mahmudov insan hiuquglarinin tamin edilmasi, mudafiasinin giclandirilmasi va digar
sahalarde Umummilli Lider Heydar 8liyevin hayata kegirdiyi islahatlarin bu gin dévlat
bascisi ilham Bliyev tarafindan ugurla va sistemli sakilds davam etdirildiyini vurgulayib.
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Tadbirda Baki Dévlat Universitetinin Hiqug fakiltasinin, elscs da Hiqug va insan
Haglari institutunun nimayandslari, Konstitusiya Msahkamasinin va Ombudsman
Aparatinin masul saxslari muxtalif hilqugi mdvzular Gzre maruzalarla ¢ixis edib, genis
fikir mUbadilasi aparilib.

Dayirmi masaya yekun vuran Konstitusiya Mahkamasinin sadri Ferhad Abdullayev
geyd edib ki, bu giin xalgini mirakkab tarixi sinaglardan ugurla cixaran Ulu Ondar
Heydar 9liyevin aziz xatirasi har birimiz tarafindan darin hormat va ehtiramla anilr.
Mustaqil Azarbaycan Umummilli Liderin indiki va galacak nasillars olan amanati, onun
zangin va coxsaxali irsi isa xalgimizin milli sarvatidir. Bu gin har bir Azarbaycan
vatandasl gorkemli siyasi xadim Heydar 9liyevin biza miras qoydugu mdustaqil va
demokratik dovlati goruyub saxlamagi 6ztnin sarafli vazifasi hesab edir. Dahi saxsiyyat
Heydar Oliyevin olkemizin parlag galacayina hesablanmis ugurlu siyassti zamanin
talablarins uygun olarag bu giin onun siyasi varisi Prezident ilham 8liyevin rahbarliyi ils
ugurla davam etdirilir. Konstitusiya Mahkamasi da 6z ndvbasinda galacak faaliyyati ila
hiquqi dovlatgiliyimizin inkisafina daim téhfs vermaya calisacaqg.




Konstitusiya Mahkamasinda Mongqolustanin Bas prokuroru ila goriis olub

Mayin 7-da Konstitusiya Mahkamasinin sadri Farhad Abdullayev 6lkemizda safarda
olan Mongolustanin Bas prokuroru Jargalsayxan Banzraggin bascilig etdiyi nimayanda
heyati ile gorus kecirib.

Qonaglari salamlayan sadr Farhad Abdullayev geyd edib ki, Azarbaycan va
Mongolustan arasinda formalasmis six amakdaslig alagalari garsiligh etimad ve
anlasmaya asaslanir, eyni zamanda doévlatlarimiz arasinda olan minasibatlarin bitlin
sahalards moéhkamlanmasina mihim zamin yaradir.

Daha sonra sadr o6lkemizdea mahkama-hliquq sahasinda aparilan islahatlar va
yeniliklar, Konstitusiya Mahkamasinin faaliyyati, garar gabul etma proseduru, hamginin
Mahkamanin bir sira hiiquqgi movgelari barada atrafli malumat verib.

Semimi gabula gdéra minnatdarligini bildiran Bas prokuror Jargalsayxan Banzraqgc
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Olkalarimiz arasinda ikitarafli alagalari ylksak giymatlandirarak, amakdasligin mévcud
saviyyasinden mamnunlugunu ifade edib ve bu minasibatlerin  daha da
mohkamlanacayina aminliyini vurgulayib.

Goris zamani tarafloar mahkama-hliqug sahasinda qarsiligl tacriilba mibadilasinin
genislandiriimasinin  shamiyyatini nazars c¢atdiraraq, galecekda bu istigamatds
amakdasligin daha da darinlasdirilmasi tgln birgs tasabbuslarin hayata kecirilmasinin
vacibliyini geyd ediblar.

Eyni zamanda, ikitarafli alagalarin inkisaf perspektivlari va garsiligl marag doguran
masalalar Uzra fikir mibadilasi aparilib.

Goristn sonunda gonaglar Konstitusiya Mahkamasinin binasi il tanis olublar va
xatira sakillari ¢akdiriblar.
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Konstitusiya Mahkamasinin kollektivi Faxri xiyabanda
Ulu Ondarin mazarini ziyarat edib

Azarbaycan Respublikasi Konstitusiya Mahkamasinin sadri, hakimlari va Aparatin

masul amakdaslari Faxri xiyabana galarak, Ulu Ondar Heydar 8liyevin xatirasini boyik
hormat va ehtiramla yad edib, abidasi 6nina gul dastalari goyublar.

Daha sonra Ulu Ondarin émir-giin yoldasi, gorkemli oftalmolog-alim, akademik
Zarifa xanim 9liyevanin xatirasi anilib, mazari Uzarina tar gicaklar dizulub.
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Konstitusiya Mahkamasinda kegirilan Konlllii Programinda istirak edan
gonclara sertifikatlar tagdim edilib

MOHKOMISININ ~
SIMASINDA MILLI

Iyimizi,

“Konallt faaliyyat hagginda” Azarbaycan Respublikasinin Qanununa mivafig
olarag, martin 13-do Azarbaycan Respublikasi Konstitusiya Mahkamasinda konulli
faaliyyata calb olunan bir qrup ganca sertifikatlar tagdim edilib. Konulli kimi iki ay
muiddatinda faaliyyat gdstararak mugavile 6hdaliklarini muvaffaqiyyatle basa vuran
ganclara verilan bu xususi sertifikatlar, onlarin galacak amak faaliyyatina ugurlu kecidi
Ugln alava imkanlar yaradacaq.
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Mahkamanin faaliyyatinda istirak edan
1 konullUlar Baki Dovlst Universitetinin, Baki
Slavyan Universitetinin, Azarbaycan Res-

D i publikasinin  Prezidenti yaninda Dovlat

MUDAF[-’-""" N
MO LA

Idaracilik Akademiyasinin va Milli Aviasiya
Akademiyasinin hdqugstnaslig va beynal-
xalg munasibatlar ixtisaslari Uzra tahsil alan
talobalaridir.

Kondlli Programi middatinda konul-
lGlar Aparatin muxtalif s6ba va sektorlarinda
-~ tocriba kecgib, salahiyyatli subyektlarin
- sorgu ve miraciatlarina baxilmasi prosesi il
yaxindan tanis olublar.

Azarbaycan Respublikasi Konstitusiya
= Moahkamasinda hayata kecirilon Konulld
Programinda istirak etmak arzusunda olan
ganclarin  sanadlarinin  gabulu  davam
etdirilir.

Konstitusiya Mahkamasinda Keniya Respublikasi Ali Mahkamasinin sadri ila
gorus kecirilib

lyunun 3-da Konstitusiya Mahkamasinin sadri Farhad Abdullayev 6lkamizds
soforda olan Keniya Respublikasi Ali Mahkamasinin sadri Marta Koomenin basclliqg
etdiyi nimayanda heyati ilo gorusib.

Qonaglari salamlayan sadr Farhad Abdullayev Azarbaycan va Keniya arasinda
alagalarin son illar dinamik sakilds inkisafinin mamnunlug dogurdugunu, muxtalif
saviyyalarda qarsiligh safarlarin hayata kegirilmasinin alagalarimizin mohkamlandiril-
masinda muhim ahamiyyat kasb etdiyini bildirib.

—— KMM 2855
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Sadr may ayinda Bakida kecirilon Umumdinya Ssharsalma Forumunun 13-ci
Sessiyasi ¢arcivasinds Azarbaycan Respublikasinin Prezidenti ilham 8liyevin Keniya
Respublikasinin Prezidenti Uillyam Samoei Ruto ila gorisindn 6lkalarimiz arasinda bir
sira sahalarda amakdashgin inkisafinin va qarsiligh etimadin gostaricisi oldugunu
xususila vurgulayib.
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Daha sonra sadr Konstitusiya Mahkamasinin
foaliyyati ve qgorar qabul etma prosedury,
hamginin Mahkamanin bir sira hiqugi movgelari
barada atrafli malumat verib.
<- Semimi qgabula goéra minnatdarhigini  bil-
“\'| diran Marta Koome mahkama-hlqug sahasinda
. tocribs mibadilssinin aparilmasinda, xuUsusila
Azarbaycanin mahkama proseslarinin  ragam-
sallasdiril-masi tacribasi ila tanisligda maraqgl
olduglarini geyd edib. O, Keniya Ali Mahkamasinin
= foaliyyati barade malumat verarak, iki 06lka
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arasinda qarsiligh amakdasligin genislandirilmasi Ugln birgs tasabblslarin ahamiyyatini
vurgulayib. Xanim sadr bascilig etdiyi nimayanda heyati ila birlikde 6lkemiza safari
carcivasinda Qarabag bolgasinda hayata kecirilan yenidangurma va inkisaf layihalari ila
tanis oldugunu, isgaldan azad edilmis arazilarda aparilan genismiqgyasli barpa-quruculug
islorini, bodlganin sosial-igtisadi inkisafini va ahalinin dogma torpaglarina qgayidisi
istigamatinda gorulan tadbirlari yiksak giymatlandirdiyini nazara ¢atdirib.

Gorlds zamani taraflor mahkama-hlqug sahasinda ikitarafli alagalarin inkisaf
perspektivlarini muizakirs edib, hamcinin maraq doguran digar masalalar barada fikir
mubadilasi apariblar.

Gorisda 6lkemizin Keniyadaki fovgalada ve salahiyyatli safiri Sultan Haciyev da
istirak edib.

Sonda gonaglar Konstitusiya Mahkamasinin binasi ila tanis olublar va xatira sakillari
cokdiriblar.

Konstitusiya Mahkamasinda Vyetnamin Bas prokuroru ila goris kegirilib

lyunun 8-da Konstitusiya Mahkamasinin sadri Farhad Abdullayev Vyetnamin Bas
prokuroru Nguyen Tiyenin basciliq etdiyi nimayanda heyati il gortsub.

Qonaglari salamlayan Konstitusiya Mahkamasinin sadri Azarbaycan ila Vyetnam
arasinda dostlug mdinasibatlarinin  ugurla inkisaf etdiyini vurgulayarag, muxtalif
sahalarde amakdashgin genislandirilmasinin shamiyyatini geyd edib, dovlstlararasi
munasibatlarin inkisafinda htqugi amakdashgin va qarsiligh tacribs mibadilasinin
xUsusi rol oynadigini bildirib.

Gorus zamani 6lkemizda hiququn aliliyinin tamin olunmasi, insan hiqug va
azadliglarinin - mudafiasi istigamatinda hayata kecirilon islahatlar, konstitusiya
nazaratinin hayata kegirilmasi mexanizmlari barads genis malumat veran sadr Farhad
Abdullayev Konstitusiya Mahkamasinin faaliyyat istigamatlarindan, hamcginin garar
gabuletma prosedurundan va bu sahada gorilan islardan atrafli bahs edib.

—— KMM 2875
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Bas prokuror Nqguyen Tiyen samimi gabula godra tasakkirini bildirarak,
Azarbaycan ila Vyetnam arasindaki alagalarin inkisafindan mamnunlugunu ifads edib,
mahkama va prokurorlug sahalarinds munasibatlarin genislandirilmasinin garsihgl
maraqglara uygunlugunu vurgulayarag, galecakds tacribs mubadilasinin va birga
tasabbuslarin har iki 6lkanin hliqug sahasi Ggln faydali olacagini diggata catdirib.

Eyni zamanda, teraflor arasinda konstitusiya adalst muhakimasinin inkisafi,
mahkama-hlqug sahasinda beynalxalg amakdaslig ve digar maraq doguran masalalar
atrafinda fikir mibadilasi aparilib.

Gorus garsiligl hadiyyalarin tagdim olunmasi va xatirs saklinin ¢akdirilmasi ils basa ¢atib.

Konstitusiya Mahkemasinda i19T-in Miistaqil Daimi insan Hiquqlari
Komissiyasinin niimayandas heyati ila goris kegirilib

lyunun 17-da Konstitusiya Mahksma-
sinin  sadri  Ferhad  Abdullayev islam
9makdaslig Taskilatinin (I9T) Mustaqil Daimi
insan Hiquglari Komissiyasinin icraci direk-
toru Hadi bin Ali Alyaminin rahbarlik etdiyi
ndmayanda heyatini gabul edib.

Qonaglari salamlayan sadr Farhad Ab-
dullayev  6lkemizda insan  hiquqg va
azadhglarinin mudafiasi, hidqugun aliliyinin
tomin olunmasi va demokratik institutlarin
mdhkamlandiriimasi istigamatinda hayata
keciriloan ardicil islahatlar barads atrafli
malumat verib. Hamcinin, 19T-s Uzv olan
Islam Dulinyasi Konstitusiya Yurisdiksiyalari
Konfransi c¢arcivasinda bir c¢ox 0olkalarin
konstitusiya mahkamalari ile amakdasligin

dnamini vurgulayib.




Daha sonra sadr Konstitusiya Mahkamasinin insan hiquglarinin  mudafiasi
sahasindaki faaliyyatindan va konstitusiya adalat mihakimasinin inkisafi istigamatinda
goriulan islardan bahs edib. O, hamgcinin konstitusiya huquglarinin tamin edilmasi
sahasinda Konstitusiya Mahkamasi ila insan Hiquglar Gzra muivakkil (ombudsman)
arasinda qurulan ssmarali smakdashgi xtsusi geyd edib.

Semimi gabula gora tasakklrinl bildiran Hadi bin Ali Alyami Azarbaycanin insan
hdqguglarinin mudafissi, hidqugi dovlat quruculugu va mahkama-hlqug sisteminin
takmillasdirilmasi sahasinda alda etdiyi nailiyyatlari yiuksak giymatlendirib. O, insan
hdquglarinin tasvigi ve mudafiasi sahasinda beynalxalg amakdasligin shamiyyatini qeyd
edarak, bu istigamatda tacriba mdibadilasinin va qarsiligh alagalarin genislandiril-
masinin vacibliyini nazara ¢atdirib.

Gorusda taraflar insan hiquglarinin gorunmasi, hiiqugi maariflandirms, beynalxalg
hdguqun muasir cagirislart va galecak amakdasliq perspektiviari ila baglh genis
muzakiralar apariblar. Onlar amakdashgin galacakda daha da inkisaf etdirilacayina
aminliklarini ifada ediblar.




“Suni intellekt dévriinda insan haquglari: imkanlar, risklar ve masuliyyatlar”

mdvzusunda Ombudsmanlarin Beynalxalg Baki Sammiti kegirilib

Azarbaycan Respublikasinin insan Huquglart Gzra muivakkilinin (ombuds-
manin) tasabbisi ila Bakida 18 lyun — Azarbaycan Respublikasinda insan Hiquglari
GUndna hasr olunmus “Stni intellekt dovriinda insan htquglari: imkanlar, risklar va
masuliyyatlar” movzusunda Ombudsmanlarin Beynalxalg Baki Sammiti kegirilib.
Tadbirds Konstitusiya Mahkamasinin sadri Farhad Abdullayev da istirak edib.

Sammita 30-a vyaxin olkaden ombudsmanlar, milli insan hdquglari
tasisatlarinin va beynalxalqg taskilatlarin nimayandalari, dovlat qurumlarinin rahbar
soxslari, vatandas camiyyati institutlarinin tamsilcilari, habels sini intellekt va insan
hidquglari sahasinda ekspertlar gatiliblar.

Tadbirds Azarbaycan Respublikasinin adliyys naziri Farid @hmadov Prezident
Ilham 8liyevin sammit istirakcilarina tinvanladigi muraciati saslendirib.

Acilis nitgi ilo cixis edan insan Huquglart Uzre mivakkil Ssbina Sliyeva
mUraciata gora dovlat bascisina tasakklrtnl bildirib. Ombudsman 6lkamizda gabul
olunmus strateji sanadlarin va doévlat programlarinin sini intellekt texnologiyalarinin
etik, tohlikasiz, saffaf va insan hiquglarina asaslanan prinsiplar c¢arcivasinda
tatbigini tasviqg etdiyini vurgulayib.

Daha sonra Azarbaycanda insan huquglarinin mihafizasi istigamatinda
gorulan islarle bagli videogarx nimavis etdirilib.

Konstitusiya Mahkamasinin sadri Farhad Abdullayev ¢ixisinda muasir dovrda

ragemsal texnologiyalar va stni intellekt sistemlarinin stratli inkisafinin ictimai

—— KMM 2015
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muUnasibatlarin mahiyyatina shamiyyatli tasir gostardiyini diggata catdirib. O geyd
edib ki, stni intellekt artig yalniz texnoloji yenilik deyil, dovlat idaraciliyinin, igtisadi
munasibatlarin, informasiya tahllkasizliyinin, mahkema faaliyyatinin va insan
hdquglarinin hayata kecirilmasi mexanizmlarinin ayrilmaz elementina gevrilib.
Tadbir c¢arcivasinda aktual cagirislar, hlqugi tanzimlama masalalari va
galacak amakdasliq perspektivlarinin mizakira edildiyi panel sessiyalar taskil olunub.
Sammitin  yekununda Ombudsmanlarin  Beynalxalg Baki Sammitinin

Bayannamasi gabul edilib.
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lNpaBoBaa MoAeNb Kak UHCTPYMEHT CpaBHUTEIbHO-NPaBOBOro
ncenegoBsaHUA KOHCTUTYULUMOHHOIO KOHTPOANA

PosLuaH IcMannos, K.10.H.,
pekTop Akagemunmn KOctnumm MunHmnctepcrtea KOcTmumm
A3epbaiarkaHckoin Pecnybamnkm

«ABTOp, Xenatowuim OblTb MOHATbIM, A0/KEH BbIABAATb BCE TEOPEeTUYecKme
NOCNeACTBMA, BbITEKAOLWIME W3 KaXKAOM ero umaen, 4acto [A0BOAS MX A0 TpaHul,
HEBEPOATHONO W HEOCYLLEeCTBMMOrO, TaK KaK eCanM B MPaKTUYECKOM AeATeNbHOCTU
MHOrAa HeobXxoAMMO OTKa3biBaTbCA OT 3aKOHOB /OTMKKM, TO B npouecce obLleHuA
cAenaTb 3T0O HEBO3MOXHO, M NtoAM OOHAPYKMBAOT, YTO MM MOYTM CTONb XKe TPYAHO
ObITb HenocneaoBaTeNbHbIMM B CNA0BaX, Kak OblTb MOCNeA0BaTe/bHbIMM B CBOMX
I'IOCTyI'II-(aX».l Takum obpasom A. e TokBUAb obpallaeTca K YyMTaTesnam BO BBEAEHUM
CBOEro W3BECTHOro TpyAa, MNOCBAWEHHOro AeMOKpatum B AMepuke, C npeaocTe-
peXXeHnem, noavyepKmBas HeobXoaAMMOCTb OCO3HAHHOIO BOCMPUATUA NPUYMH, KOTOPbIE
BbIHY)KAAET €ro K HEeKOTOPOMY MCKaXKeHMIO aHaNn3Mpyemon AenCTBUTeNbHOCTU. ITO
3aMeYaHne aKUeHTUMPYeT BHMMAHME Ha C/IOKHOCTM (GOPMMPOBAHMA abCTPAKTHbLIX
KOHLEMNLUMIM, OCHOBAHHbIX Ha Habntogaembix ABneHWAX. [pouecc KoHUenTyanmsaumm,
Hen3bexKHO COMPAXKEHHbIN C MHTepnpeTaumen GakToB, MOMKET MUCKA3UTb CaM OObBEeKT
nccneaoBaHmA, 0COOEHHO B TEX C/1yYasX, KOrAa Leiblo BbICTYNaeT NOCTPOEHME MOAENMN.

MoCKONbKY  MoAenn npeactaBnaloT  cobol  ynpoueHHoe  oTobparkeHue
nccneayemoro ob6bekTa, B MPaBOM [AOKTPMHE HEKOTOPbIX CTpaH Habatoaaerca
onpefeneHHana TeHAeHUMA K Oonee B3BELWIEHHOMY WAM [AaXKe HACTOPOXKEHHOMY
OTHOLIEHMIO K A@HHOMY BWUZAY Hay4YHOro MHCTPYMeHTapusA.” KOHCTUTYLMOHHOE Mpaso,
KOTOPOE, KaK MpPEeACTaBAfeTcs, ABAAETCA  OCOBEHHO  BOCMPUMMYMBOI®  ANA

! ie Toxeub A. Jlemokparust B AMepuke. M., 1992. C. 36.
% Herrera C.M. Propos introductifs. Du modéle a la modélisation. Modéles et modélisation en droit constitutionnel.
Approches classiques, nouvelles pratiques // Politeia. 2014. Vol 26. P. 110.
Cwum. Hanmpumep: MyxamemkanoB b. A. ®opma npasienust PeciyOonmku KazaxcraH: KOHCTUTYITMOHHASI MOJCITTb U
MIPaKTHKa TOCYAApCTBEHHOTO YIPaBICHHUA : aBTOpedepar muc. ... JOKTOpa fopuamdeckux Hayk : 12.00.02. M., 2008;
XucamyraunoB X.W. Mojenu peanu3aiuu MyHUIUNAIbHON BiacT B Poccuiickoit denepamuu : aBropedepat auc. ...
KaHauaata opuandeckux Hayk :12.00.02. Kaszamp, 2007; Tapubo E.B. IlpoGiembl 5BOIIONHMOHHOTO Pa3BUTHS
POCCHICKON MOJIeNTH CyJeOHOr0 KOHCTHUTYLIMOHHOTO HOPMOKOHTPOJSL : aBTropedepar aucC. ... JOKTOpa HOPHIMYECKUX
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MOJENNPOBAHUA OTPAC/AblO, B 3HAYUTE/IbHOW CTENneHW MOXKeT OblTb MNOABEPIKEHO
BO3/EMCTBMIO TAKOTO OTHOLWEHMA.

MHoroobpasne n cneundmKa CyLEeCTBYOLWMX NPABOBbLIX CMCTEM 0DYC/NIOBAMBAIOT
OTKa3 pAda aBTOPOB OT abCTPAKTHbIX KOHCTPYKLMM, BOCMPUHMMAEMbIX KaK M3IULLIHE
yNpoLLeHHble. [lo3TOMYy «3adaya COCTOMT Y»Ke He B abCTPaKTHOM PEKOHCTPYKUMU
CXOZHbIX W OAHOPOAHbLIX MPAaBOBbLIX pPeanbHOCTeN, NoANeXalMX MNocCAeayoLemy
COMOCTaBNAEHMUIO B PaMKax MPaBOBbIX CEMEeM WAM KPYMHbIX MPaBOBbIX CUCTEM, a B
BbIABIEHUM  MPUCYLIMX  KaxKaoM cucteme ocobeHHocTeM UM ee  CODCTBEHHbIX
NOEHTUDVKALMOHHBIX XapaKTepUcTUK».*

MNpu 3TOM, Naes NPaBOBbIX MOAENEN, KaK HMU MOKAXKEeTCA HEeOXMOAHHbIM, TaKKe
MCMbITbIBAET CAOXHOCTM BCAEACTBME HEAOCTAaTOYHOrO BCTPAMBAHMA B PAMKM Hay4HOW
MeToA0M0rMN. IX HOPMATUBHbLIN, NPeAnUCbIBAOWMIA XapaKTep HepeaKo paccmaTpu-
BAEeTCA B KAYeCTBEe MPUYMHbI YyTPaTbl aHAUTUYECKOM LUEHHOCTHK, a TPAaKTOBKA Moaenen B
KayecTBe WAeanbHbix 006pasLoB, nNpeaHa3HaYeHHbIX A58 UMWUTALMOHHOMO BOCMPOM3-
BeAEHWNA, MNOABEPraeTCcA KPUTUKE Kak NpoABAEHME «MPECKPUNTUBHOIO YKAOHA»,
NPOTMBOPEYaLLEro NPUHLMNAM 06BEKTUBHOTO HayYHOTO aHan3a.”

OaHaKo 3aZa4a MNpPaBOBOM [AOKTPMHbLI He 3akato4aeTcs B GOPMYAMPOBaAHMMK
npeanucaHnin. «fOpuanyeckas HayKa NPUHLUNMANBHO OT/M4YaeTca OT npasa. B Hew
OTCYTCTBYIOT HOPMbI, NPEeANUCaHNA U OLUEHOYHbIE CYXKAEHWSA, OHa NUllb COAEPKUT

Hayk: 12.00.02. M., 2019; Cunnor I'.B. CoBpeMeHHbIE KOHCTUTYIIHOHHO-ITPABOBBIE MOJICIN HHCTUTYTa pedepeHayma B
3apyOeXHBIX cTpaHax : aBropedepar muc. ... JokTopa lopuamdeckux Hayk : 12.00.02. M., 2009; Mwuxanésa H.B.
KoHCTHTYITHOHHO-TIPaBOBBIE MOAEIN MECTHOTO YNPABICHHUS W MECTHOTO camoympaBieHus : CpaBHUTENbHBIN aHAIM3 :
aBTopedepar AWC. .. KaHIWAaTa ropuamdeckux Hayk : 12.00.02. M., 2005; Tamxm-3ame 3.A. KoncTurymnmon-
HBIE MOJIENTH (JOPMBI TIPABICHUS M MHCTUTYT mpe3uieHTcTBa B cTpaHax CHI: aBTopedepar auc. ... kaHaumaTa
ropunuueckux Hayk : 12.00.02. Bomrorpan, 2005; CoxonoB B.M. IlpuHiun pasaeicHus BIacTeil: OCOOCHHOCTH H
npoOJIeMBl  POCCHICKOW  TI'OCYAapCTBEHHO-IIPABOBOW MOJIENIM:  aBropedepar AMC. ... KaHAWAarta IOPUANYECKUX
Hayk: 12.00.02. M., 2011; IOpuna E.B. Poccuiickast Mosiens pa3zieneHust BiacTeil B peleHusIX KOHCTUTYIMOHHOTO CyAa
Poccuiickoii ®Denepanuu: aBropedepar nuc. ... Kanappara opuaudeckux Hayk: 12.00.02. M., 2008; [lanunosa H.B.
Opaniry3ckasi MOJielIb KOHCTUTYLIMOHHON IOCTHLIMM M e peleniys rocynapcrsamu AQpuku 1 Aszuu: aBropedepar auc. ...
ka"auaara opuandeckux Hayk: 12.00.02. M., 2013; JlapuueB A. A. KopnopaTuBHast MOJieIb MECTHOTO CaMOYITPABJICHUS:
TeHE3HC, OIBIT pealn3aluy Ha npuMepe Kanaznel  ero MpUMEHMMOCTh B POCCHHCKHX YCIOBHSIX: aBTOpedepaT awmc. ...
IokTopa ropuamdecknx Hayk: 12.00.02. M., 2018; Ilpuxonsko T.B. CoBpeMeHHas MOJENb OTpaHIMYCHHS TIPaB H CBOOOT
4enoBeka u rpaxknannHa B Poccutickoit @enepannu n @enepatuBroii Pecrrybimke ['epmaHust: KOHCTHTYIIHOHHO-TIPABOBOE
uccieoBaHme: apropedepar muc. .. KaHOoumaTta fopuamdeckux Hayk: 12.00.02. Owmck, 2017; KopomeBa W.H.
[TapmamMeHTCKHI periaaMeHT Kak IpaBoBas (opMa PEryJMpOBaHHS IMOPSIKA ACATEIBHOCTH INPEICTaBUTEIHLHOTO OpraHa
TOCY/IapCTBCHHON BJIACTU: pOCCHIiCKas ¥ 3apyOe)KHble MOJETH aBTopedepar IucC. ... KaHIUIaTa OPUANYECKUX
Hayk: 12.00.02. M., 2007.
* Herrera C.M. Op. cit. P. 111.
> Ibid.
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CYXAEHWA, ONUCbIBAOLLME HOPMbI, @ 3HAYUT, MOTYT ObITb UCTUHHBIMU UAN NOXKHBIMMU, ...
NOAAAIOWMMICA SMAMPUYECKOH nposepke».® BUAMMO, MMEHHO 3TO nospasymesan
yNOMAHYTbIN Bbiwe A. Ae TOKBW/b, YKa3biBad, YTO MpeacTaBieHMe O TOM, OyATO OH
«HamepeBasiCA HanmcaTb NaHernpuK, - HMYem He obocHOBaHHOe 3abnyxaeHue; ntobon
4eNoBeK, KOTOPbIN CTaHET YMTaTb 3Ty KHUIY, CMOXET MOMHOCTbI YAOCTOBEPUTHLCA, YTO
HUYero NoA0HBHOro y MeHA 1 B MbICAAX He Bblno. He cobupanca A TakKe NpeBO3HOCUTb
M GOPMbI UX TOCYAAPCTBEHHOIO NPAB/AEHNA KaK TaKoBble. fl Aaxe CYMUTAto, YTO He BNpaBse
npeanaraTb CBOW CYXAEHWA OTHOCUTENIbHO TOro, HeceT /M COouMaibHad PeBOOLMA,
HacTyn/aeHne KOTOPOM MHe MpeAcTaBAAETCA HEOTBPATUMbIM, 4OOPO MM Ke 310 BCEMY
YenoBeyecTay».’

B KOHe4YHOM cyeTe, BOKpYyr moaenen GOpMMPYyeTca npeacTaBieHMe O HaUYnK
TPY4HONPEOAO/IMMOrO ABOMCTBEHHOIO M3bAHA: MX MCNOb30BaHWE NPEACTaBAAETCA KaK
HayYHO  MaNONPOAYKTMBHbIM  BC/NEACTBME  OrPaHMYEHHOrO  ODOBACHUTENbHOrO
noTeHuMana, Tak W METOLONOTMYECKM COMHUTENbHBIM BBMAY WX HOPMATUBHO-
npeanuceiBalowen npupoapl. MoaobHas KpUTMKa OCODEHHO APKO BblpaXkeHa B
OTHOLWEHNM MOAEeNen KOHCTUTYLUMOHHOrO KOHTPOAA, Mpexae BCero B KOHTeKcTe
TPAANUMOHHON AMXOTOMUKN ANDDY3HOrO M LLEeHTPANM30BaHHOIO KOHTPOIA.

Pasnnume mexkay amepuKaHCKOM M eBPOMNenCKOMn MOAENAMU MpeaoxKeHHoe
[N.KanamaHapen w noaaepxaHHoe M.Kannennertn, 3atem MNOAYYUAO WKMPOKOE
pacnpocTpaHeHWe B MNPaBOBOM AOKTPMHE MHOMMX CTpaH. B TeyeHue OAMTENbHOrO
BPEMEHM [AaHHaA AMXOTOMMA BOCMPUHMMANAcb Kak Hambonee yaadyHad dopma
NpeAcTaBAeHNA OpraHM3aLmMm KOHCTUTYLIMOHHOTO KOHTPOAA B MUPE, MO KpaHen mepe,
CTpaHax 3anagHon npaBoBon Tpaguumn. OOQHAKO CO BPEMEHEM CTa/in O4eBUAHbLI ee
orpaHMYeHua (amnupuyeckne nNpobaembl), 3akIto4atoLLIMecs B HECMOCOOHOCTM BbICTY-
naTb 3PPEKTUBHBIM MHCTPYMEHTOM aHaNM3a B YCA0BUAX IBOMOLMM U PACTYLLETO Pa3HO-
0bpasnAa CcoBpPeMEHHbIX GOPM OCYWECTBNAEHUA KOHCTUTYLMOHHOIO KOHTPOAA. ITOT
BbIBOZ, NOJIy4M/1 OTHOCUTENIbHOE MPU3HAHME W CTa/l OCHOBAHWEM, KaK A1 BblABUXKEHUA
aNbTEPHATMBHbIX KOHLLENTya/bHbIX MOAXOAO0B, TaK W ANA OTKa3a OT Takoro moje-
IMPOBAHMA KOHCTUTYLIMOHHOTO KOHTPO/IA, NPEeXAe BCEro MO HayYHbIM COOBPaXKEHUAM.

% Troper M. Pour une théorie juridique de I’Etat. Paris, 1994, p. 18-19. IIpusoautcs no: Barraud B. La recherche
juridique — Sciences et pensées du droit. Paris, 2016. P. 69.
7 ne Toxsunb A. Ykas. cou. C. 34.
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Kpome TOro, KpUTMKa B OTHOLIEHUWN TPAAULMOHHbLIX MOAENEN KOHCTUTYLIMOHHOTO
KOHTPO/MIA He OrpaHW4YMBaeTCA BOMPOCOM MX HEeAOoCTaTOYHOro OOBACHUTE/bHOMO
noteHumana. OHa pacnpocTpaHWnacb M Ha WX NpeanucbiBatollee 3HavyeHue, CTaB
npeaMmeToM BHUMaHUA NpeacTaBuTesiel NpaBoBON AOKTPUHbI Pa3IMYHbIX CTPaH. Tak, no
MHeHMIo npodeccopa KOHCTUTYLIMOHHOrO npasa YHusepcuteta CaH-lNayny B.ApoHcy aa
CunbBa, CTpEMIEHNE NHTEPNPETMPOBATb /IH0OYI0 CUCTEMY KOHCTUTYLIMOHHOTO KOHTPOAS
UCKOUYNTENbHO C MO3ULIMN aMEPUKAHCKOM MM eBPOMNEencKon NpaBoBOM NepCrneKkTMBbI
CBUETENBCTBYET O NMEPEXMTKAX KONOHNANBHOTO MUPOBO33peHua.”

Bo ppaHLy3CKOM NPaBOBON AOKTPMHE AaHHOMY BOMPOCY YAENAeTCA 3HaYMUTEeIbHO
bonbliee BHMMaHWe. CBA3aHO 3TO, B OCHOBHOM, B MOMbITKE MNPUPABHATH
KOHCTUTYLIMOHHbBIN coBeT PpaHLMK, OpraHy Nno CBOEKM opraHM3auymm, BO BCSKOM C/yyae,
NepBOHaYya/ibHO, OCYLLIECTBASAIOWEMY CKOpee MNOAUTUYECKMM, a He cyaebHbIn
KOHCTUTYLMOHHbIA  KOHTPOAb, K KOHCTUTYUMOHHbIM CyJaM MHOIMX €eBPOMencKux
rocyfapcTe. Tak, Mo MHeHuto npodeccopa nybamyHoro npasa Crpacbyprckoro
yHuBepcuteTa 3.MoneHa, oTHeceHMe KOHCTUTYLMOHHOrO CcoBeTa K eBPOnemncKkomn
MOJENN HOCUT HEeOAHO3HaYHbIM XapaKTep, MOCKONAbKY B 3TOM C/ly4ae He3aMeTHO
NPOUCXOAMT «Mepexos, OT CcTaTyca 3MMCTEeMO/IOTMYECcKONn MOoAenn, TO eCcTb paumo-
Ha/lbHON PEKOHCTPYKLMU CUCTEMbI, MMEIOLLEN THOCEONOTMYECKY0 HanpaBAeHHOCTb, K
CTaTyCy MAEanbHOMo TWMa, TO eCTb MOJUTUYECKON Liew, Noanesallei oCTUREHUAY.
YKa3aHHbI aBTOP TaKKe OTMedvaeT, YTo MpaBoBble MoAenn OblAn MHTErpUpOBaHbl B
NOSINTUYECKNI AUCKYPC, B pe3y/bTaTe Yero B pamKax 4actv $paHLy3CKON NpaBoBOW
NOKTPUHbI METOA0NOMMYECKUIA UHCTPYMEHT, NPU3BAHHbLIMA 419 NPUMEHEHUA B HAYYHbIX
Lensx, NpespaTniCca B CPEACTBO, MPEANUChIBatoLLEE OnpeseneHHble aeiicTana.

CnoKumBLLUAACA CUTyaumMs CnocobCTBYET MOSBAEHUIO MHEHWI O HeobXxoAMMOCTK
OTKa3a OT MOCTPOEHUS MOAEeNen KOHCTUTYUMOHHOIO KOHTPOAS, MOCKO/IbKY B XyALIEM
cnyyae pedyb maet ob MAeoNorMyeckor MUCTUGUKALMK, B Aydllem — O [A0CaAHOM

¥ Da Silva V. A. Beyond Europe and the United States: the wide world of judicial review // Comparative Judicial
Review. Cheltenham, 2018. P. 323.

? Maulin E. Apergu d’une histoire frangaise de la modélisation des formes de justice constitutionnelle // La notion
de «justice constitutionnelle». Paris, 2005. P. 138.

" Ibid. P.
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Hay4YHOM Tynuke, oOyCNOBAEHHOM MHOMECTBOM C/ay4aeB rmbpuamsaumm n Heapdpek-
TUBHOCTbIO MPOBOAMMbIX pazanymit. ™!

HecmoTpa Ha TO, YTO YKa3aHHbIM Bbllle «MAE0N0MMYECKMIAY MOMEHT MPUMEHEHMNS
Mozenen He MOXKeT OblTb NMOIHOCTbIO UCKAOYEH, OTMETUM, YTO [AaHHbIA acneKkT umeeT
OTHOCUTE/IbHO BaXKHOE 3Ha4YyeHWe B KOHTEKCTe OMbiTa MOAENMPOBAHMA KOHCTUTYLMOH-
HOTMO KOHTPOAS BO (PaHLy3CKON NPaBOBOM AOKTPUHE Ha OCHOBE HaLMOHANAbHOrO
OMnbiTa, U MO3TOMY He NpPeACTaBAAeT CYWECTBEHHOro 3HayeHua ANA Lenen cpaBHU-
TEe/bHO-NPaBOBOr0  WUCCNEA0BAHMA [AAHHOMO MHCTUTYTA KOHCTUTYLUMOHHOrO npasa.
Kpome Toro, AgaHHOe 0HCTOATENBCTBO HE OTHOCUTCA K OLEHKE MX HAy4YHOM 3HAYMMOCTH,
KoTopaa [A0/XKHa OCTaBaTbCA OCHOBOMOJMAratoWMM, a B umaeane — eaAMHCTBEHHbIM
KpUTEPMEM MX aHaNM3a.

ABTOp NpUAEPXKMBAETCA MNO3ULMKW, OTYACTM KOHTPACTUPYIOLWLENM KaK  Co
CPaBHUTE/IbHO PACNPOCTPAHEHHOW B COBPEMEHHOM NPaBoBeAeHUN TEHAEHUMEN OTKa3a
OT MOAENMPOBAHUA, TaK U C YTBEPAMBLUMMCA B AOKTPUHE KPUTUYECKU-CKENTUYECKMM
OTHOLWEHMEM K MCMNONb30BaHUIO moaenen. [lpusHaBas, 4YTO B CPABHUTE/IbHOM
NpPaBoOBeASHUN MOHATME MOAENN ASNCTBUTENbHO YTPATUIO MPEXKHIO 04eBUAHOCTD,
aBTOP MCXOAMT U3 MNPEANONIOKEHUs, COrNAaCHO KOTOPOMY ODOpalleHMe K MOoAensm
COXPaHAET Hay4yHyld LEHHOCTb MPW YCNOBUM YETKOro M CTPOro OnpeaesieHHoro
NOHMMAHMA KX coaep)kaHus. [lpeacTaBnaeTca, 4YTO  MMEHHO  KOHLUEeNnTyasbHas
HeonpeaeneHHoOCTb M HeoAHO3HAYHOCTb, BO MHOFOM Bbl3BaHHble 0OCODOEHHOCTAMM
NPUMEHEHMA [AHHOTO TEePMWHA B MPABOBOW [OKTPUHE, MOIIM CnocobCcTBOBATH
ocnabneHuto ero aBTOPUTETHOCTY.

YyuTbiBad, 4YTO MOAENMPOBaHMe npeacTaBnser cobor  cneumPuyeckmin
MCCNeA0BaTENbCKMI MeTod, BO3HMKAeT HeobXoAMMOCTb B YETKOM OCMbICIEHUU ero
CYLHOCTH, @ TaKKe B YTOUYHEHUM 3HAYEHUA NMOHATUA «MOoAesb». [pK 3TOM A0CTAaTOYHO
C/IOXHO TOBOPUTb eAMHOM ObLleHayYHOM MOHMMaHMW AaHHOW Kateropun. 1o
yTBepKaeHMo ®.BapeHHa COBPEMEHHbIN MUP MOAENEN B HAYKe U TEXHUKE OT/INYaeTCs
CTONb 3HAYUTENIbHbIM MHOroobpasmem, YTO MX KOHLeNnTyanM3auma B pamKax eamHOM
3NUCTEMONOrMYECKON CXeMbl NPeACTaBAsEeTCs 4Ype3BblYalHO 3aTpyaHUTEeNbHOM. Kak

" Carpentier M. Une modélisation alternative des systémes de justice constitutionnelle: enjeux et difficultés /
Revue frangaise de droit constitutionnel. 2019. Vol. 120. Ne 4. P. 843-844.

— KMM /2985

g



pasHoobpas3me MNpaKkTuK, Tak M MHoroobpasme MeToAoN0rMn U IMUCTEMONOTMYECKNX
NoAxoZ0B, MO-BMAMMOMY, ABAAOTCA 34ecb HOPMOWM. [loaTomy 3adaya BblpabOTKM
eaMHOM U BCeOObEMAIOWEN 3NUCTEMONOTMM  MOAENEN NPEeACTaBAAETCA MOoYTK
HEBbINOMHUMBIM BbI30BOM. -

Tem He meHee, YYMTbiBaa CPaBHUTE/IbHO-MPABOBYD HamnpPaBAeHHOCTb MCCneao-
BaHMA MOAENNPOBAHUA KOHCTUTYLMOHHOTO KOHTPOJA, MPeACTaBAAETCA BO3MOMHbIM
NOAOWUTU K onpeaeneHmnio Moaenn UcXxoaa U3 aHaamsa ocCobeHHoOCTel ee NPakTUYeCcKoro
NPUMEHEHMA U NPUYUH, NeKalMx B OCHOBE WCMO/b30BAHUA B HOPUAMYECKON HayKe,
HECMOTPA Ha TO YTO MOZE/Ib HE HOCUT UCKIOUYUTENBHO OPUANYECKOTO XapaKTepa W,
6onee TOro, UCTOPUYECKM BOCXOAMT K MHbIM 061aCTAM 3HAHKS.

Mpexae Bcero, cneayet OTMETUTb, YTO B 0bOblAEHHOM ynoTpebaeHun noHATUE
MOZEeNM TECHO CBA3aHO C WAEer NnoAparkaHus B ABYX CMbICAax: 3TO M OObeKkT Ans
noApaxkaHusa, M pe3ynbrTaT nogpaskaHusa. C 3TOM TOYKM 3PEHMA, HayyHble MOoAenu
ABNAOTCA OAHOBPEMEHHO «MOAENNPYIOWMMUY U «KMOAENNPYEMbIMUY OObEKTaMU, B
COOTBETCTBMWU C NOTMKOM MmuTaummn. Cnegyet OTMETUTb, UYTO 3/1EMEHT MoAparkaHus
TaKKe NPUCYTCTBYET B Hay4YHOM OnpeaesieHUM NOHATUA: 0DbIYHO MOZE b NMOHMMAETCA
Kak obpa3sel, aHanor obbeKTa NccaeaoBaHMA, CNOCOOHbIN ero samewatp.

STUMONIOTMYECKN C/IOBO  «MOZE/Ib» MPOUCXOAUT OT MTanbaHckoro modello,
KOTOpOe, B CBOW o4epedb, MPOUCXOAMUT OT NaTuHcKoro modulus, sasnatoweroca
YMeHbLWUTEeNbHbBIM OT modus (mepa), 4To OYyKBa/bHO MOHMMAETCA KaK «MasieHbKan
mepa».'* Takum 06pa3om, mModenb — 3TO, Mpeswae BCEro, TO, YTO MCMO/b3YeTCA B
KayecTBe eAMHULbI M3MepeHua. C0BO «MOAYb» MMEET TOT e KopeHb.” Moaynb
MCMONb30BaA/NCA B apXMTEKType, Mo KpalHen mepe, C aHTU4YHbIX BpemeH. OH ynomu-

2 Varenne F. Epistémologie des modéles et des simulations: tour d’horizon et tendances // Les modéles,
possibilités et limites. Paris, 2014. P. 13-46. Cm. Takke: PeabkunHa H. C. MogenmpoBaHMe Kak MeTo, Hay4HOro no3HaHus B
bubnmoTtekosegeHun. Hosocmbupck, 2016. C. 15.

B dunocodpckmin aHUMKNONeanYecknii cnosapb. M., 1989. C. 374; WTtodd B. A. MoaenmpoBaHue n dunocodus.
M.-/1., 1966. C. 19; Moposos K. E. MaTemaTuyeckoe moAennpoBaHMe B Hay4yHOM no3HaHuu. M., 1969. C. 40;
Wréblewski J. The judicial application of law. Dordrecht, 1992. P. 24.

4 CnoBapp mHoCTpanHsIx cioB /Ilox pex. Y. B. Jlexuna, mpod. @. H. Tlerposa. 3-¢ m3x., mepepal. u gom. M.,
1949. C. 419; CroBapb MHOCTPaHHBIX CIIOB COBPEMEHHOI'0 pycckoro si3bika / coct.. Eroposa T. B. M., 2012. C. 429;
MTodd B. A. Monemposanue u ¢punocodust. M.—JI., 1966. C. 7.

"> Cnopaps uHOCTpanubix cios /[lox pen. Y. B. Jlexuna, npod. ®. H. [erposa. 3-¢ u3., mepepab. u gom. M.,
1949. C. 420; CnoBapb HHOCTpPaHHBIX CJIOB COBPEMEHHOT'0 pycckoro s3bika / coct.: Eroposa T. B. M., 2012. C. 430.
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HaeTcs B TpakTaTe 006 apxuTeKkType «[lecATb KHUI 06 apXxMTeKType» APEBHEPUMMCKOrO
apxutekTopa Mapka BMprBMHlG. JT0 efuHuLUa W3MepeHWA, npuHMMaemasa aaAa
KOOpAMHALMM PAa3MePOB YacTen 3aaHva.’

CylwecTBytowlasa pasHMUa B MOHMMaHMKM 0DOLLEeynoTpebmUTeNbHOrO M 3TUMONOTU-
4YeCKOro 3Ha4YeHuA NoHATMA moaein nossonaeT M.K.[TOHTOPO NpoBeCTM pasrpaHnyeHmne
MEXAY KaTeropuamm «MCTOPUYECKas MOAEeNb» M «MOAeNb B KayeCTBE MHCTPYMEHTa
nameperHna». Obe moaenn ABNAKTCA KOHUENTYa/IbHbIMM KOHCTPYKUMAMM OOBEKTA
MccnenoBaHWA, HO eCcin nepsad ABAAETCA 0OPa3LOM NPaBOBOM PeanbHOCTU, KOTOPYHO
nccaenoBaTeslb NMblTaeTCA BOCMPOU3BECTM, TO BTOPAsA HamMpas/leHa Ha «yCTaHOB/EHWEe
CTaHAapTa 1/13/\/\epeH1/1;|».18

Ha pyberke XX B. ABa aBTOpa, NO-BUAMMOMY, CbIrPanm BaXKHYHO POb B MPUHATIM
MOJE/IN B KaYeCTBe NUCCNe0BaTeIbCKOro MHCTPYMEHTA B COLMAIbHbIX HAaYKaX.

Bo-nepBsblx, Onarogaps aBCTPUNCKOMY DUBUKY-TEOPEeTUKy u  dunocody /.
bBonbumaHy, mMoAenb CerofiHA PacCMaTPMBAETCA He TO/IbKO B KayecTBe (M3MYECKOro
obbeKkTa CNocobHOro BOCMPOM3BOAMUTb pPeasbHOCTb, HO TaKXKe CpeacTBa, KOTopoe
NO3BONAET OCMbICAUTL M3yd4aemoe aABsieHne. «C 3TOM TOYKM 3PEeHMA, HaKM MbICAN
Haxo4ATCA B TOM e OTHOLWIEHWM K BellaM, YTO M MOAENN K ODBbEKTAM, KOTOPblE OHM
I'Ipe,EI,CTaB/'IFHOT».lg

Bo-BTopbiX, M. Bebep, Bnammo, noa Bo3p,eI7|CTBV|eM20 YYEHWUI CBOMX COBPEMEH-
HUKOB . EnnnHeKka n K.MeHrepa BblABUHY KOHUEMNUNIO «MAEa/IbHOTO TUMNA», KOTOPYHO
OH OXapaKTepM30Ba/ KaK KOHCTPYKLMIO, 0BnadatouLyo «XxapakTepom yTonmnKM, NoayyeH-
HOM MOCPeACTBOM MbIC/IEHHOIO YCUMIEHUA OnNpeaeneHHbIX 31eMeHTOB AeNCTBUTENb-

' Burpysuii M. JlecaTs kuur 06 apxutextype. M., 1936.

7 Varenn F. Théorie, réalité, modéle. Epistémologie des théories et des modéles face au réalisme dans les sciences.
Paris, 2012. P. 133.

'8 Ponthoreau M.-C. Droit(s) constitutionnel(s) comparé(s). Paris, 2021. P. 203-211.

1% Boltzmann L. Model // Encyclopaedia Britannica. London, 10" ed. 1902. Tlepemneuarano B: Theoretical Physics
and Philosophical Problem. Dordrecht-Boston, 1974, p. 213. Cwm. Takxe: Varenne F. Théorie, réalité, modele. Paris: Ed.
Matériologiques, coll. Sciences & philosophie, 2012. P. 146; Komuccapos .M. Mozxenu B connaibHO-TyMaHHTApPHOM
MTO3HAHWHU: TEOPETUKO-METO/IOTIOTHIECKUI aHalu3: nuccepTanus ... kaganaara ¢uimocodeknx Hayk: 09.00.11. M., 2017.
C.5.

20 Albrow M. Max Weber’s construction of social theory. London, 1990. P. 151; Ringer F. Max Weber’s
methodology. The unification of the cultural and social sciences. Cambridge, 1997. P. 110; Coenen-Huther J. Le type idéal
comme instrument de la recherche sociologique // Revue frangaise de sociologie. 2003. Vol. 44. Ne. 3. P. 536. C mpyroii
CTOPOHBI, cM. oTiuyHOe MHeHue: Haszapmoer @.K. «MaeanbHblil THUI» Kak OTJACTIbHAS MBICAUTEIbHAS KOHCTPYKIHS Y
Makca Beb6epa // ctopust rocynapcrsa u npasa. 2023. Ne 6. C. 11.
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HOCTM. Ee OTHOLWEeHMe K 3MMNUPUYECKM AaHHbIM QaKTam AeNCTBUTENbHOM KU3HMK
COCTOUT B CNEAYIOLWEM: B TEX Cy4asX, KOraa abCTpakTHO NpeACcTaB/IeHHbIe B Ha3BaHHOM
KOHCTPYKUMM CBA3WU... B KAKOM-TO CTEMNeHu BbIABAAIOTCA WAM NpeanonaratoTca B
NEeNCTBUTENbHOCTM KaK 3HAYMMble, Mbl MOYKEM, COMOCTaBAAA UX C UAEaNbHbIM TUMOM,
MOKas3aTb M MNOACHUTb C MparmaTMyeckom Uenbto cBoeobpasme 3TUX CBA3EMN...
B unccnenoBaHMM MAeanbHO-TUMMYECKOE MOHATUE — CPeACTBO A/S BblHECeHMA npa-
BUIbHOTO CY)KAEHMSA O Kay3a/bHOM CBeAEeHMW 31eMEeHTOB AeMNCTBUTENbHOCTM.
MaeanbHbIM TUN — HE «TMMNOTE3a», OH JINLLb YKa3biBaeT, B KAKOM HanpasAeHUM AOKHO

21
natTn O6pa3OBaHl/Ie rmrnoTes».

OTTanKMBaACb OT M3/IOKEHHOTO, MOMHO YKa3aTb, 4YTO MOAEe/b ABAAETCA
MHTENNEKTYaNbHOM KOHCTPYKUMEN, MNPM3BAHHOM CnocobCcTBOBATbL TEOPETUYECKOMY
OCMbICIEHNIO M MOHMMAHUIO ONpeaeseHHbIX ABAEHWM NOCPeACcTBOM YNpoLleHMA
peanbHOCTW, Gnarogapsa BblAeneHMo Hambonee 3HAYMMbIX I1EMEHTOB M3y4aeMoro
obbekTa. COOTBETCTBEHHO MNPABOBOE MOAENMPOBaHME npeacTaBaseT coboit BblIOOP
onpeaeneHHbIX AaHHbIX, KOTOpPble HAaMEPEHHO ynpollatoTca M 0600LWATCA C LEeNbo
CO34aHNA OLEHOYHbIX OPUEHTUPOB. >

Ncxoaa M3 yKa3aHHOrO MOHMMAHMA CYLWHOCTM MoAenu, ANA Uuenen Moaenmpo-
BAHMA KOHCTUTYLMOHHOIO KOHTPO/IA MOXHO BblAeNUTb ABa CNeACTBMA, CBA3AHHbIE C
HOPMaTMBHbIM U AECKPUNTUBHbIM M3MEPEHNAMM MOHATMA MOAENN.

Bo-nepBblX, HOPMATUBHOE MOHMMaHME MOZENN WUCKAOYAETCA M3 aHANUTUYECKOM
paMKM umccnenoBaHma. MHbIMKM CNOBamMM, MOAENb HE PacCMaTPMBAETCA B KayecTBe
penpeseHTaLMn TOro, KakMm siBeHME AO0/IKHO OblTb C OnNpeaeneHHON TOUYKM 3peHuUsA.
B TakoM NPecKkpMnTMBHOM KayeCTBe MOZE/b BbICTYMaeT B KAYeCcTBe 3Ta/ioHa, KOTOPOMY
npegnaraeTca cnenoBaTb B CMAY CBOEro npeanosaraeMoro npeBocxoAcTBa. [aHHbIN
noAxon, OTBepraeTcd, M MOZesib MOHMMAETCA MCKAOUYMTENbHO KaK TeopeTuyeckan
KOHCTPYKUMA, CAyXKallad MeHTabHbIM NpeAcTaBNeHUEM UCCAeayeEMOro obbeKTa.

Kak npeacrtaBnaerca, 4YTO CMeLIeHWe [AEeCKPUMNTMBHOIO M MNPECKPUNTUBHOIO
NOHMMAHMA MOAENN BO MHOTOM CBA3aHO MCMO/b30BaHUEM TEPMUHA «UAEANbHbIA TUMY,
BbI3bIBAOLLErO aCCOLMALMIO C HEKMM WAEANOM, K KOTOPOMY HEOHXOAMMO CTPEMMUTHCA.

! BeGep M. M36pannsie mpomsseaeuus. M., 1990. C. 389.
2 Champeil-Desplats V. Méthodologies du droit et des sciences du droit. Paris, 2014. P. 337; MaiiaamakmH A.A.
dopmanbHblie Mogenun B OPUAMNYECKOM HayKe 1 TexHuke. Omck, 2017. C. 4-5.
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B MpoOTMBOMONIOXKHOCTL 3TOMY, B [AAHHOM KOHTEKCTe «uMAeanbHbIM TUM» caeayet
NOHMMATb Kak MOHATWE, GOopMMPyEMOe pa3zymom M 0DNadatoLLee XapaKTEPOM MAEWN.
Ona noateepxaeHWs 3Toro cnedyet obpaTuTbCa K pasbAcHeHuio M. Bebepa,
yKa3aBllero, 4YTo HeobxoAMMO «MNOAHOCTbIO OTKa3aTbCA OT MbICAM, OyaTO 3TK
«naeanbHble» B YNCTO NIOTMYECKOM CMbICAE MbIC1EHHble 06pa30oBaHMA, KOTOPbIMN Mbl
3[1eCb 3aHMMAEMCS, B KaKOW Dbl TO HM ObIIO Mepe HOCAT XapaKTep A0/KEHCTBOBAHMS,
«obpasua». Peyb naeT o KOHCTPYMPOBAHMW CBA3EMN, KOTOPble NPeaACTaBAAKTCA HallelM
daHTa3MmM AO0CTaTOYHO MOTMBMPOBAHHbLIMMK, CNeA0BaTeNbHO, «OOBEKTMBHO BO3MOX-

HbIM», @ HalWleMY HOMOJTIOTNMYECKOMY 3HAHUNIO — a,EI,eKBaTHbIIV\IA».23
Takum o6pa30M, Takoe NMOHWMMaHMe Moaenn CTaBUT Nog COMHeHMe npeacrtaB-

NeHMEe O HUX KaK O YHUBEPCaNbHbIX KOHCTPYKUMAX, NpeAHa3HaYeHHbIX AN NPUMEHEHNS
NN BOCMPOM3BEAEHMA B PA3/INMYHbIX NPaBOBbIX cuctemax. OHO OTBepraeT BoOCNpuUATME
NPaBOBOM MOAENN KaK KaTeropuu, XapakKTepusytollencs eanmHCTBOM ABYyX Hepasze-
NIMMbIX Ha4yan — OMNMUCATENbHOrO («TO, YTO €CTb») M HOPMATUBHOIO («TO, YTO AOIKHO
BbiTb»).”" B pamKax Hay4yHOro noaxoaa ee dYHKLMA HOCUT 9BPUCTUUECKUI XapaKTep,
NO3TOMY MOZENN KOHCTUTYLMOHHOTO KOHTPOAS He AO/KHbl PacCMaTpMBaATbCS Kak
STAaNOHHblE KOHCTPYKUMM, NoAanexawpme nodparkaHuto. Kak yXKe OTMevyanocb paHee,
MMEHHO B 3TOM TOYKE MNPOUCXOAMT, CMelleHMe OT [AeCKPUNTMBHOrO aHaamsa K
NPEeCKPUNTMBHOMY NOAXOAY.

Bo-BTOpbIX, AaHHOE MNOHMMaHWe MoAenn MO3BOASAET yKasaTb WM OrpaHM4yeHun
MOAENNPOBAHMA KaK [AeMCTBEHHOrO WMHCTPYMEHTa MNpaBOBOro aHanmsa. [lpusHaHume
MOAENN MMEHHO KaK TeopeTUYecKoM KOHCTPYKUMW BaeyeT 3a cobOM OCO3HaHMe ee
HEN3DEXHO YMPOLLEHHOrO, @ B HEKOTOPbIX C/Ay4YasX M WCKAKEHHOro XxapakTtepa no
OTHOLIEHUIO K CNOXHOM M MHOroobpasHom mccneayemon npaBoBOM peanbHOCTU. ITO
HeCOOTBETCTBME ABNAETCA HEOTbEM/IEMOMN YaCTbl AMCKYpPCa O MOAENAX M OCO3HAHHO
NPUHMMAETCA KaK TaKoBOE, MOCKO/bKY WMMEHHO B HEM 3aK/Jt4aeTcs OCHOBHOE
3BPUCTUYECKOE 3HaYeHne moaenun. CTporo roBops, COracHO BeHEPOBCKOM OLEHKe —

» Bebep M. Vkas. cou. C. 391.
** Roynier C. Penser la justice constitutionnelle au-dela des modéles et des grands systémes // Politeia. 2014. Vol
26.P. 161.

— KMM 73025

o



3TO «YTOMMAY», MbICNEHHbI 06pa3 KOTOPOM B ero MOHATUMHOM YMCTOTE HUTAE IMMU-
PUYECcKM He obHapyxuBaeTca.”

C Opyron CTOPOHbI, TaKoe HEeCOOTBETCTBME C AENCTBMTE/NIbHOCTbIO He AO0/IKHO
ObiTb YpPE3MepHbIM, MHA4Ye MOAENM YTPayMBatoT CMOCOOHOCTb afeKBAaTHO OTpaXKaTb
NHCTWUTYTbI NO3UTUBHOrO Npasa.”’

TemM He MeHee, nMoaxod K MOAENAM, TPAKTYIOLWMM WX WCKAKYMTENbHO KaK
cpeacTBa YMNpPOLLIEHHOrO BOCMPOM3BeAeHUA HabtogaeMblX ABNEHMIA, NpeacTaBAAeTCs
METOZ0NI0TMYECKN OrpaHNYeHHbIM. HecmoTpa Ha onpeaeneHHyt MOAe3HOCTb TaKoM
YCTAQHOBKM B pPaMKax JeCKPUNTMBHOrNO aHanM3a, ee 3BPUCTMYECcKada 3HAYMMOCTb
npeAacTaBnAeTcA HeAOCTAaTOYHOW ANA MOMHOLEHHOTo TEeOPeTUYEeCKOro OCMbIC/IEHMA,
0COBEHHO MNPU M3YYEHUM MHOXKECTBA CYLLECTBYIOLIMX CUCTEM KOHCTUTYLMOHHOTO
KOHTPOASA.

B aTOM CBA3M BbIrNAAUT OBOCHOBAHHbLIM CMeELLEeHME aKLEeHTa B HamnpasBaeHWM
MHCTPYMEHTaNbHOro MOHMMaHWA moaenu. PaccmaTpuBaemas B TaKOM MNepcrnexkTuse,
MOAEeNb YTPauMBaeT MPUBA3KY K KOHKPETHOM NpaBOBOM CUCTEME M BbICTYMaeT B
KayecTBe YHMBEPCA/IbHOrO aHaIMTUYECKOro MHCTPYMEHTA, CMOCOHBHOro BbINOMHATL POJIb
KOHLEeNTYyalbHOro OpWeHTMpa B CPABHUTENbHO-MPABOBOM aHanM3e COMOCTaBUMbIX
0b6beKkToB  uccnepoBaHmA.  Ob6nagaa  abCTpaKTHOCTbO,  MoAenb  NO3BoAAeT
MOEHTUPUUMPOBATL  K/AKOYEBLIE OTAMYUTENbHbIE MPU3HAKM  M3y4aeMblX ODOBEKTOB,
COOTHOCUTb MX Mmexay cobol u dopmyanmpoBaTb Ha 3TOM OCHOBE JIOTMYECKM
0DOOCHOBaHHbIE BbIBOAbI. B 3TOM KavecTBe moaenb npeacTaBnsaetr cobor cnocob
BMAEHWA NPABOBOM PEaNbHOCTM — aHaAAUTUYECKYylD NpU3My, 4Yepe3 KOTOopyto
nccnenoBatenb MNOAy4YaeT BO3MOMHOCTb OOBACHATb M MHTEPNPETMPOBATb C/OMHbIE
deHOMEHbI C OPUTMHANBHOM U METOLONOMMYECKM CTPYKTYPYPOBAHHOM TOUKM 3peHws.”’

* Bebep M. Vkas. cou. C. 391.

26 boukapea E.A. O mpaBoBoil Monenn W MOACTUPOBAHUHM KaK METOJle TMO3HAHUS OIOMKETHON CUCTEMBI B
Poccwuiickoit @enepanm // KypHan nmpaBoBbIX M 3KOHOMHUYeckux uccienoBannid. 2013. Ne 4. C. 95-96; Canwirun E. H.
MonenupoBanre B TipaBe: TpoOJeMbl B TiepcrieKTuBbl // TIpaBoBasi MBICHb: UCTOpHs U coBpeMeHHOCTh. 2013. C. 13-14;
Tusseau G. Assouplir la construction des modéles de justice constitutionnelle a la lumiére de la Question prioritaire de
constitutionnalité / La QPC, vers une reconfiguration de 1’architecture juridictionnelle? Aix-en-Provence, 2020. P. 154.

7 KrmaccnpuKarus 3a4acTyi0 ONpeeNseTcs Kak AesTeNbHOCTh, BKIIOYAIOMAs He TONBKO HAGMOICHHE, OHCAHHE
U CUCTEMATH3allMI0 3HAHUH, HO M MX OOBSCHCHHE, a Takxke 00oO0meHue oobsicHenuid. Cwm., Hanpumep: [lonkun U.B.,
Penpxuna AWM. Kiaccudukaims kak METOH HAYYHOTO KCCIICJOBaHUS, B YaCTHOCTH B IOPHIUYECKOW Hayke // BecTHuk
[Tepmckoro ynusepcutera. fOpuanueckue vayku. 2017. Boim. 37. C. 252. Takum oOpazom, kiraccuduKaiys, paBHO KakK 1
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MHCTPYMEHTANbHbIM  NOAX04, K MOAENMPOBAHUIO MNPeabaABAseT HeKoTopble
TpeboBaHMA K MccneaoBaTeNto, paspabaTbiBatolleMy MOAENb, MOCKOJbKY MNocaeaHAn
NONMXHA obnagaTb  pPAAOM  KadyecTs, obecneymBalolMX ee  aHa/IMTUYECKYHo
NencTBeHHOCTb.  [lns  Toro  4Ttobbl  Mogenb Morna  3PPEeKTUBHO  BbINOAHATb
9BPUCTMYECKYIO DYHKLMIO, OHA A0/1XKHa 06/1aaaTb HEOOXOAMMbIM YPOBHEM abCTpaKLMM
M 0OOOWEHHOCTM, MO3BOMAWMM  MPUMEHATb €€  MaKCMMa/ibHO  LUIMPOKO.
YHMBEPCANbHOCTL MOAENM, TakMm 00pa3om, BbICTyNaeT B KayecTBe OAHOro U3
K/NOYEBbLIX KPUTEPUEB €€ Hay4yHOM LEeHHOCTU. B To ke Bpemsa Mofenb JA0/KHa
COXPaHATb CBA3b C KOHKPETHOM NpobiemaTMKoN, NpeaoCTaBaAs CBOeObpasHbIM KoY K
ee MOoHMMaHUIo, T.e. Bydy4u COOTHECEHHON C POPMYIMPYEMbIM WUCCAEA0BATENbCKUM
BOMPOCOM, MOAENb AO0/KHA CNOCOOCTBOBATbL €ro  pa3pelleHnto  NocpeacTBOMm
TEOPETUYECKOrO  OCMbICNEHMA. WMHave roBopsa, «B 00pa3oBaHUM  abCTPAKTHbIX
MAeaNbHbIX TUMOB CAedyeT BUAETb He Lenb, a cpenctso».” MogobHo napagurme
dpaHuUy3ckoro ¢unocodpa 3. MopeHa, Moaenb He 06bAcCHAEeT, a npeaocTaBiseT
BO3MOXHOCTb 0ObACHEHMA. B MMHMMANbHOM NPOABAEHUM — 3TO HANOMWHaHWe, B
MaKCUMaNbHOM — MHTENNEKTYaNbHOe CPEeACTBO, MOMOraloLLEee NOCTUYb ABAeHMe.” Tem
CaMbiM MOAYEPKMBAETCA, YTO MOAENb 3aHMMaeT ocoboe MeToA0N0rMYeckoe MecTo,
obecrneymBas BO3MOMKHOCTb COMOCTABAEHMA W aHAIUTMYECKOro  yrnopaaoYeHuUs
Pa3/INYHbIX MPOABAEHUI MCCAEAYEMOro 0ObeKTa.

Mpu 3TOM MOAeNb [A0/KHA MOAYMHATHCA NIOTUKE PenAaTMBM3Ma: MOJENb He
CyLLEeCTBYeT BHe BaKTUUYECKOro Hab/IloAeHNA 1 KOHKPeTHOro Bonpoca.>. OHa AeiicTeyeT
NLLIb B Npeaenax Toh npobaemaTukm, B paMKax KOTOpOoK Hbiia chopmyanpoBaHa, 1 He
MOET MpeTeHaoBaTb Ha OObACHEHME BCeX acCneKTOB C/0KHOM0 HPUANYECKOro
aBneHua. [1na Kaxaon nccnenoBaTelbCKoM 3a4a4M CyLWEecTByeT cOOCTBEHHAA Moaesb, U
MX YMCNO COOTBETCTBYET 4YMC/y BOMPOCOB, Tpebywuwmx paspeweHna. OAHUM U3
$aKTOpPOB, 3aTPYAHABLUMX Pa3BUTME MOAEAMPOBAHUSA KOHCTUTYLIMOHHOIO KOHTPOAS,

MOJIelIb, B HYHCIIE IPOYEro, MPEIIoJiaraeT Mpolecc OOBSICHEHUS] WM KOHLENTYaJbHOTO MPOSICHEHHS HCCIEIyeMOro
00BeKTA.

% Bebep M. Vkas. cou. C. 392.

 Morin E. La méthode (t. 2, La vie de la vie). Paris, 1980. P. 354.

% Varenne F. Epistémologie des modéles et des simulations: tour d’horizon et tendances / Les modéles,
possibilités et limites. Paris, 2014. P. 20; Parker W. S. Model Evaluation // The Routledge Handbook of Philosophy of
Scientific Modeling / ed. by T. Knuuttila, N. Carrillo, R. Koskinen. London; New York, 2025. P. 209.

— KMM 3045

=



BEPOATHO, CTasla HEOMNpPaBAaHHAA U METOAO0N0TMYECKM YA3BUMAA NPETEH3UA OTAENbHbIX
moaener Ha abCoMOTHY  yHMBepcanbHOCTb. CTanKkMBaaCcb C  OrpPaHUYEHHOM
30EKTUBHOCTbIO TPAAMLUMOHHOM MOAENM, MNPEASIOKEHHOM B CepeaMHe MPOLLAOro
CTONIETMA, YYeHble HepeaKo npeanaraan WMHble MNOAXOAbl, OCHOBAHHbIE Ha APYrux
MCCNeaoBaTeIbCKMX MepCcrneKkTUBax, YTo Mo CBOer npupoae Aenano 3T MOAENN He
B3aMMOMCKAOYAIOLWMMM, @ BNOSHE COBMECTUMbIMU.

®.PepHaHpec Cerago, B Y4aCTHOCTW, YCMATPMBaeT B OYEBUAHOW YCTapenocTu
Knaccuyeckom moaenn HeobxoaMMOoCTb 0TKa3a OT TPaAMLUMOHHON NapaamMrMaTUYecKom
Onno3nuMM, Ha KOTOPOW AO0Nr0Oe BPEMA OCHOBbLIBAACA CPABHUTENbHLIM aHaAU3
Pa3NNYHbBIX CMCTEM KOHCTUTYLIMOHHOMO KOHTponA.>' B KayecTse asbTepHaTVBbI OH
npeanaraeT MHOM MCCNea0BaTENBCKUN PAKYPC, KOTOPbIM B KOHEYHOM cYeTe NPUBOAUT K
CcBOe0obpa3HOM Mepapxm3aumm npobaemaTrkM, ONMpParoLEenca Ha 3CCEeHUMANNCTCKOE
NOHMMaHMe npeameTa. [1o ero MHeHWto, OTNPaBHOM TOYKOM aHanM3a AO/XKHA CTaTb
Onno3unuUMaA, BbICTYNatOWAs «LUEHTPANbHbIM 31€MEHTOMY» PACCYyKAEHWA U, OAHOBPe-
MEHHO, CTPYKTYPUPYIOLLMM 31EMEHTOM BCEN KOHLENTYa/IbHOM KOHCTPYKLUMU: peyb UaeT
06 oTBeTe Ha BOMPOC, MPEACTABAAET /I KOHTPOJIb KOHCTUTYLIMOHHOCTU MPOBEPKY
3aKOHA BHE KOHTEKCTa ero NPpUMEHEHUS UM Ke ABASETCA KOHTPOJIEM, MHULIMMPYEMbIM
B CBA3M C KOHKPETHbBIM €70 MPUMEHeHMeMm. >

BONbLWNHCTBO AOKTPUHANbHbBIX aNIbTEPHATMB BbICTPAMBAETCA MO CXOAHOM NOTMKeE.
He oTKa3biBadACb MO/IHOCTLIO OT BOCAPUATMA MOZENEN KaK HOPMATUBHbLIX OPUEHTMPOB,
noanexalmx BOCNPOU3BEAEHUIO MUAM UCNONb30BAHMIO B KAayecTBe MPeanucCbiBatoLLLMX
00pa3LoB, Taknme aBTOPbl, HepeaKo BOMPeKM COOCTBEHHOMY 3aMbIC/ly, HadensoT
npeanaraemble MMM KOHCTPYKUMU  YPE3MEPHO  UCKAOUYUTE/IbHbIM  XapaKTepOM.
MoaobHbIM Noaxos NpeacTaBAseTCs METOA0/0MMYeckn HeOOOCHOBAHHbLIM, MOCKObKY
Pa3/IMyHble NOAXOAbl HE WCKAYAloT, a, HanpoTMB, B3aMMHO AOMNOJHAIOT APYr Apyra,
PACKPbIBAA MHOTOMEPHOCTb GeHOMEHA KOHCTUTYLIMOHHOTO KOHTPO/IA.

B KOHeYHOM cuyeTe, MoA0OHbIN PensTUBM3M ABASETCA CAeACTBMEM OTKasa OT
9CCEHUMANNUCTCKOrO NMOHUMaHMA Mmogdenein. B JaHHOM KOHTEKCTe MOZenn He cieayet

3! Fernandez Segado F. La jurisdiccion constitucional ante el siglo XXI. La quiebra de la bipolaridad “sistema
americano-sistema europeo-kelseniano” y la busqueda de nuevas variables explicativas de los sistemas de control de
constitucionalidad // Anales de la Academia Nacional de Derecho y Ciencias Sociales de Cordoba. Coérdoba, 2002. Tomo
XLIL P. 77.

2 Ibid. P. 77-78.
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BOCMPUHMMATb KaK OCA3aeMble peanunm: No CBOEN NPMPOAE OHW NPeacTaBaAT cobom
MUCKNOUYMTENBHO  WMHTENNEKTYa/ibHble  KOHCTPYKLUMM,  CAyXKaAWMe  MHCTPYMEHTAMM
KOHLENTyann3aumm 1 aHaamnTM4Yeckoro ynopsagodeHma. OTctoga BbiTEKAeT, YTO MOAENb
He COOTHOCUTCA C UCTUHOM B ee TPaANLUMOHHOM 3MUCTEMOIOTMYECKOM CMbIC/1E: OHa He
MOXKeT OblTb OXapaKTepM30OBaHa KaK «MNPaBUAbHAAY» WM «TOYHAAY», TaK XKe KaK He
CYLLECTBYET MOZE/MN, KOTOPYIO MOXHO 6bl10 6bl MPU3HATL J0XHON.” Mogenb He
BblparkaeT OOBEKTUBHYIO CYLIHOCTb WMCCAeAyemMoro ABAEHWUS, a (OYHKLUMOHMPYET Kak
MHCTPYMEHT €ro MbICNEHHOrO OObBbACHEHMA WU cucTemaTu3auum. Bcneacteue 3TOro
OLeHKa MoAenu A0NKHA OCHOBbLIBATLCA HE HA KPUTEPUM UCTUHHOCTM, @ Ha CTENeHu ee
3BPUCTUYECKOM LLEHHOCTN M aHAIUTMYECKON NPOAYKTUBHOCTMY.

[Ona noONHOTblI MOHMMAHWA TOro, KakMm obpa3om moaenu moryt ObiTb
MCNONb30BaHbl MPU  MOAENMPOBAHUN KOHCTUTYLMOHHOIO KOHTPOAA, HeobXxoammo
NpeaBapuUTENbHO YTOYHUTb MX MPUMEHEeHMe. ITO yToyHeHue npuobpeTtaeT ocoboe
3HaYeHMe, NOCKObKY MMEHHO OHO, MO-BMAMMOMY, M COCTaBASET OCHOBHYI MPUYUHY
OTKa3a OT MCMO0/1b30BaHMA MOAeNen, B YaCTHOCTUN B chepe KOHCTUTYLIMOHHOTO KOHTPOAS.
[MOCKONbKY MOZEenn No CBOen NpMpoae ABASAKOTCA MHTENNeKTyalbHbIMM abCTPaKLUMAMM,
OHM HeW3DEeXKHO OCTAlTCA Ha onpeaeneHHOM AMCTaHUMW OT Tex ABNEHWN, KOTopble
Npu3BaHbl penpe3eHTMpoBaTb. KOHCTPyMpoBaHMe moaenei npeanonaraet onpeaeneH-
HYtO 1edOPMALMIO XapPaKTEPHbIX YEPT KOHCTUTYLIMOHHOIO KOHTPOAA. B pe3ynbTaTe npwu
COMOCTaBNEHMN MOAENEN C peanbHbIMU CUCTEMAMM CYLLECTBYET PUCK MONYYUTb YMUCTO
abCTPaAKTHbIM MHCTPYMEHT, KOTOPbIA HE MOMKEeT COOTBETCTBOBATb Hab/togaemomy
0OBbEKTY U, CNeaoBaTeNlbHO, ONMUCaTb ero.

Mo 3TOM NpuUYMHe npeacTaBaseTca HeobXOAMMbIM OTKa3aTbCA OT MOHMMaHMA
MOAENMPOBAHMA KaK NMPOCTOM Npoueaypbl KOHCTPYMPOBAHMA OAHOM MAN HECKO/bKMX
Moaenen, B PaMKM KOTOPbIX MOXHO OblfI0 Obl B CTPOTOM CMbICAE KAacCUPULMpPOBaTb
COBOKYMHOCTb peanbHO CYyWECTBYIOLWMX CUCTEM. B Takon nepcrnekTMBe CTaHOBMUTCA
o4YeBMAHbIM, Nnovemy noAobHbIM MoAxod K MOAENMPOBAHMIO Bbi3blBa/l METOA0/0MM-
Yeckue 3aTpyaHEeHUs, 0COOEHHO B OTHOLWEHUM TPAAMLMOHHOIO NMPOTMBOMNOCTABAEHMSA
AMdPy3HOM N LUEeHTPanM30BaHHOM Mmoaenen. NMoCKobKY YKa3zaHHble MOAeNn HepeaKko
KOHCTPYMPOBANCh B WX MPeae/ibHbIX, B3aMMHO WMCKAOYAOWMX OYepTaHMAX, npexae
BCEro NoCpeACTBOM YKECTKMX MPOTUBOMOCTABAEHWNI NTOTMYECKMX KPUTEPUEB, OTCYTCTBME
TOYHOrO COOTBETCTBMA MeXKAY KOHKPETHOM CUCTEMOM W OAHOW W3 3TUX MOAenemn
3a4acCTyto NPUBOAMNO K BbIBOAY O HEpeneBaHTHOCTM MOAENMPOBAHMA KaK Mccneno-
BATE/IbCKOr0 MHCTPYMEHTA.

» Legay J.-M. L’expérience et le modéle Un discours sur la méthode. Paris, 1997. P. 62. Cm. Takxke: Box G.,
Draper N. Empirical model-building and response surface. New York, 1987. P. 424.
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OaHako amBepcudUKaLMA MEXAaHM3MOB KOHCTUTYLLMOHHOIO KOHTPO/IA NpuBena K
GOPMUPOBAHMIO MHOMKECTBA CUCTEM, KOTOPbIE HE YKIaAblBAOTCA B PAMKM YKa3aHHbIX
naeanbHbIX TUNOB. B pe3ynbTaTe mMoaeny Hepeaxko OTBeprasnch NMbBO 3aMeHsAUCh
a/bTEPHATUBHBLIMU KOHLENTYaAbHbIMM pelleHnaMM,> BKAIOYAA pasanyHble BapuaHTl
CMelllaHHbIX Moaenei. bonee Toro, BBMAY MHOroobpasua pasinMyHbIX GOpM 1M MeToa0B
OCYLLECTBNEHMA KOHTPONA 33 KOHCTUTYLMOHHOCTbIO, HapabOoTaHHbIX B MpPaKTUKe
Pa3/IMYHbIX FTOCYAAPCTB 33 NOC/NeAHNE HECKONBKO AECATUNETUM, NO3BONINAO HEKOTOPbLIM
aBTOpaM Aaxke NpeanonoXuTb, YTO, B CYLLHOCTM, KaxAoe rocyJapcTBO B HacTosllee
BpemaA 06/1a4aeT COBCTBEHHOM, YHUKANbHON MOAENbIO KOHCTUTYLMOHHOMO KOHTPOAA. >
Tem He MeHee, aBTOP MCXOAMUT M3 Te3nca O TOM, YTO KOHCTPyMpOBaHMEe moaenen,
KOTOpble OTPaXKalT M CUCTEMATM3IMPYIOT MHOroobpasme HauMOHaNAbHbIX  GOopMm
KOHCTUTYLIMOHHOIO KOHTPOAS HeobxoaMmo pana 6onee  LENOCTHOrO MNOHUMMaHMA
NAHHOMO MHCTUTYTA.

B npesHem e MnoaxoAe K KOHCTPYMPOBAHWIO MOAENen KOHCTUTYLMOHHOMO
KOHTPO/IS, MO CyLLIEecTBY, OTCYTCTBOBa/l OAMH K/OYEBOM 3N1EMEHT — NpeacTaBAeHne o
TOM, YTO MOAENNPOBaHWE creayeT MOHMMATb KaK LWKanay M3MepeHus, Ha OAHOM M3
npeaenbHbIX MOMOCOB KOTOPOM pacrnosiaraeTcad MAaeasibHbld TUM B €ro YMCTOM,
KOHLENTyalbHO NpeaesbHOM BbipaxKeHuu. Npu 3TOM HeobXoAMMO Y4YUTbIBATb, YTO
NPUHAANEXKHOCTb KOHKPETHOW CUCTEMbl K OMNpeaeneHHOM Moaenu npeanonaraet
PA3/IMYHYIO CTEeMeHb BbIPAXKEHHOCTU WM NPUBAMKEHMA K NapaanurmaTuyeckomy
BapMaHTy. B 3TOM, cOBCTBEHHO, WM 3aK/OYAETCS OCHOBHAA 3BPUCTMYECKAn LLEHHOCTb
MOEenMpoBaHua. Llenb moaenvpoBaHMa COCTOUT He B YCTaHOBAEHWM abCOMOTHOro
COOTBETCTBMA MEeXAy pPeanbHolM CUCTEMOM M modenbto (4to, B nt0bom caydae,
HEBO3MOKHO, MOCKO/IbKY MOAE/b A0/I*KHA OCTaBaTbCA AOCTAaTOYHO abCTPAKTHOM, YTOObI
COXPaHATb aHANUTUYECKYID YHMBEPCA/IbHOCTh), @ B ONpeaeneHMM MecTa KakaoM
CUCTEMbl Ha CKOHCTPYMPOBAHHOM LWKane U BbIABAEHUM €€ OTHOCUTEIbHOM MOo3nLMK MO
OTHOLUEHMIO K COOTBETCTBYIOLLEMY MAeanbHOMY Tvny. >

3 Cm. mompo6ree: McmamnoB P. P. AlbTepHATHBHEIC MOJEIH KOHCTHTYLHOHHOTO KoHTpoms // JKypHan
3apy0eKHOTO 3aKOHOATELCTBA U CPAaBHUTENBHOTO TipaBoBeneHus. 2024. Ne 4. C. 60-70.

% Scarciglia R. La justicia constitucional ademéas de los modelos historicos: metodologia comparada y
perspectivas de analisis // Anuario iberoamericano de justicia constitucional. 2013. Ne 17. P. 327.

3% Ycmamnos P. P. HeKoTOpble METOOIOrMUYECKHE ACTIEKThI OCTPOCHUS MOJIE/Ieil KOHCTHTYLHOHHOTO KOHTPOIIS
// Kypnan poccuiickoro npasa. 2024. Ne 7. C. 40-41.
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Aparatinin Umumi sébasinin bas maslahatcisi

XULAS®
Mahkama sisteminin inklizivliyi alilliyi olan saxslarin hiquglarindan tam va
samarali sakilda istifada eda bilmalarinin vacib sartlarindan hesab olunur. Magalada
alilliyi olan saxslarin mahkamaya alcatanliq hiiququnun mahiyyati beynalxalg insan
htiguglari  standartlari va milli  hiquqgi tanzimlama kontekstinda tadgiq edilir.
Arasdirmanin maqsadi alilliyi olan saxslarin adalat mihakimasina digarlari ila barabar
cixis htigugunun hayata kecgirilmasi zamani qgarsiya ¢ixan manealari tahlil etmak va
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onlarin aradan qaldirilmasi istigamatinda hiiquqgi yanasmalari giymatlandirmakdir.
Tadqiqgat Birlasmis Millatlar Taskilatinin “Slilliyi olan saxslarin htiquglari hagqginda”
Konvensiyasinin middaalari, bu sahada qabul olunmus beynalxalq prinsiplar, habela
miixtalif déviatlarin gabagcil tacriibalarina asaslanmagla sistemli tahlil metodu asasinda
aparilmisdir. Eyni zamanda, Azarbaycan Respublikasinda alilliyi olan saxslarin adalat
mihakimasina effektiv ¢ixisinin tamin edilmasina dair qanunvericilik bazasi tahlil
olunmus, beynalxalg standartlarla mdiqgayisada miayyan inkisaf perspektivlari
muayyanlasdirilmis, bu istigamatda bir sira takliflar irali stirdlmdsdiir.

Acar sozlar: alilliyi olan saxs, barabarlik, mahkemaya alcatanlig, prosessual
uygunlasmalar
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THE RIGHT OF PERSONS WITH DISABILITIES TO ACCESS TO JUSTICE

ABSTRACT

The inclusiveness of the judicial system is considered one of the essential
conditions for persons with disabilities to fully and effectively exercise their rights. The
article examines the essence of the right of persons with disabilities to access to justice
in the context of international human rights standards and national legal regulation. The
purpose of the study is to analyze the barriers encountered in the exercise of the right
of persons with disabilities to equal access to justice with others and to assess legal
approaches aimed at eliminating those barriers. The research was conducted on the
basis of a systematic analysis method, relying on the provisions of the United Nations
Convention on the Rights of Persons with Disabilities, internationally accepted principles
in this field, as well as the best practices of various states. Furthermore, the article
analyses the legislative framework for ensuring effective access to justice for persons
with disabilities in the Republic of Azerbaijan, identifies potential areas for improvement
in light of international standards, and advances a number of proposals aimed at
strengthening the existing legal framework.

Keywords: person with disability, equality, access to justice, procedural
accommodations
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GIRIS

Demokratik dovlatlarda hliququn aliliyinin bargarar olunmasi baximindan mihim
ahamiyyat dasiyan adalat mihakimasina alcatanlig hiiququnun taminat saviyyasi alilliyi
olan saxslara minasibatda xUsusi aktuallig taskil edir.

dlilliyi olan saxslar Ucln alcatanliq yalniz hliquglardan istifads etmayin vasitasi
deyil, ham da miustaqil va insan layagatina uygun hayat sura bilmalari Uc¢ln vacib
sortdir. Bu baximdan alilliyi olan saxslarin camiyyatin digar tzvlari ilo barabar asasda
fiziki mihits, nagliyyata, malumat va Unsiyyat vasitalaring, ictimai istifada Uc¢ln aciq
olan digar obyekt va xidmatlara cixisinin tamin edilmasi zaruridir. Dovlatlar tarafindan
alilliyi olan sexslarin 0z hiquqg ve azadliglardan istifade imkanlarinin muxtalif
mexanizmlar vasitasila genislandirilmasi istigamatinds beynalxalg va lokal saviyyada
muhdm addimlar atilsa da, onlarin miayyan hallarda asas insan htquglarinin realizasi ila
bagli garsilasdiglari ayri-seckilik va hliqug pozuntularinin aradan galdirilmasi hala da bir
cox Olkalarde muhim hiqugi problem kimi giymatlendirilir. Bu kateqgoriyadan olan
soxslar adalat muhakimasina c¢ixisda, mulki, cinayat, inzibati va digar icraatlarda da ciddi
manealarla Uzlasa bilirlar. Bu clir manealar alilliyi olan saxslarin mahkama mudafiasi
hdguqunun samarali hayata kecirilmasini mahdudlasdirir ki, bu da onlarin ganun
garsisinda barabar midafis prinsipini zaifladir. Bu baximdan bela saxslarin Uzlagdiklari
ayri-seckilik va hidquqg pozuntularinin aradan qaldirilmasi ile bagh an mihim
masalalardan biri onlarin adalat muhakimasina c¢ixis imkanlarinin gtclandirilmasidir.
Bela manealarin aradan galdiriimasi Ug¢ln dovlstlarin ssmarali tadbirlar gormak 6hdaliyi
yalniz hlquqgi xarakterli tadbirlarla icra edile bilmasa da, bu clir ohdaliklarin hlquqi
tanzimlamalar olmadan yalniz sosial va ya iqtisadi siyasatlar vasitasila hayata kecirilmasi
da mimkin devyil.

Taqgdim olunan arasdirmada alilliyi olan saxslarin adalat miuhakimasina alcatanligl
ila bagli qarsilasdiglari problemlarin, bu masalaya beynalxalg mistavids yanasmanin va
dovlatdaxili ganunvericiliyin tahlil edildiyi, mUayyan takliflarin taqdim olundugu nazara
alindigda, hazirki arasdirmanin bu sahada yeni mdizakiralarin aparilmasina tohfs
veracayi gozlanilir.
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dlilliyi olan saxslarin mahkamaya al¢atanlig hiiqugunun shamiyyati
va adalat miihakimasina ¢ixisda qarsilasdiglari manealar

9dalat mihakimasina alcatanlig mahkama midafiasi hliququnun tarkib
hissasidir. Mahkama midafiasi hliququ isa bir tarafdan har kasin pozulmus hiquglarinin
va azadliglarinin barpasi magsadile mahkamaya muraciat etmak hiququnu, digar
tarafdan iss mahkamalarin hamin muraciatlars aglabatan middatds baxmaq va onlara
dair adalstli garar gabul edarak, onlarin vaxtinda icra edilmasi vazifasini muiayyan
edir [18]. Digar insan huquglarinin va asas azadliglarinin hayata kecirilmasi Gc¢ln asas
vasitalardan biri olan adalat mihakimasina alcatanlig butln insanlar dgin Umumbasari
ahamiyyat daslyan masaladir. Bu anlayis adalat mihakimasinin har bir elementina -
prosedurlara, malumatlara, makanlara va b. ssamarali ¢ixisin garsisini alan manealarin
aradan galdirilmasini ehtiva etmakls shata dairasi olduqgca genisdir.

Hlququn asas funksiyalarindan biri bUtlin saxslera barabar raftarin tamin
olunmasidir. Bu baximdan mahkamaya alcatanligda barabarlik prinsipinin  tamin
edilmasi Ucln muUayyan kateqgoriya saxslarin, o ctumladan alilliyi olan saxslarin
ehtiyaclarinin adekvat sakilda nazara alinmasi vacibdir. Odur ki, alilliyi olan saxslarin
alilliyi olmayan saxslarla eyni saviyyada sosial hayatda tam va barabar sakilda istirakinin
tomin edilmasi magsadila birincilara tatbig olunan musbat ayri-seckilik (pozitiv
diskriminasiya) nainki barabarlik prinsipina zidd hesab edilir, aksina, onlara minasibatds
hiqugi barabarliyin tamin olunmasina xidmat edir.

9dalat muhakimasina cixis bir sira beynalxlag hiqugi sanadlards, masalan,
Umumdinya insan Hiquglari Bsyannamasinin 8-ci ve 10-cu, “insan hiiquglarinin va asas
azadhglarin mudafiasi hagginda” Konvensiyanin 6-ci maddasinda, "Mulki va siyasi
hiqguglar hagginda" Beynalxalg Paktin 14-ci maddalarinda 6z aksini tapan adalatli
mahkama arasdirmasi hiququnun tarkib hissasi kimi nazarda tutulmusdur.

Bununla bels, BMT-nin “lilliyi olan saxslarin hiquglari hagginda” Konvensiyasi
adalat muhakimasina ¢ixisi an genis manada konseptuallasdiran, ayrica ve mustaqil
maddi htuqug kimi nazarda tutan ilk beynalxalg insan hiquglari sanadlarindan biridir.
dlilliyi olan saxslar tarafindan butln insan hlquglarinin vae asas azadliglarinin tam va
barabar saviyyada hayata kecirilmasini tasvig etmak, midafia ve tamin etmak, elaca da
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onlarin layagatina hérmat edilmasini tasvig etmak magsadi dasiyan bu Konvensiya BMT
Bas Assambleyasi tarafinden 2006-ci ilds gabul edilmis va 2008-ci ilds qlvvaya
minmisdir.

Konvensiyanin  “adalat muhakimasina alcatanliq” adh 13-ci maddasinin
talablarine asasan istirakcr dovlatlar adalat mihakimasini alilliyi olan saxslara digarlari
ilo barabar saviyyada temin edir, o cimladan ibtidai istintagin tahgigat va digar
marhalalari da daxil olmagla, hiqugi prosesin butin marhalalarinds birbasa va dolayi
istirakcilarin, o cimladan sahidlarin 6z samarali rolunu yerina yetirmasini asanlasdiran
prosessual va yasa uygun uygunlasdirmalar nazarda tuturlar. Slilliyi olan saxslarin adalat
muihakimasindan samarali istifade etmalarina imkan yaratmaq Ucln istirakcr dovlstlar
adalat muhakimasinin hayata kegirilmasi sferasinda, o cimladan polis va penitensiar
sistemda islayan saxslarin lazimi gaydada talim kegcmasina yardim gostarirlar.

Dovlatlarin bu istigamatda dhdaliklarini muayyanlasdiran, alilliyi olan saxslara
yeni huquglar tanimagi deyil, har kasin malik oldugu hlqug va azadliglardan onlarin da
faktiki sakilda yararlana bilmasini tamin etmayi garsiya magsad goyan bu Konvensiyanin
yeniliklarindan biri da alilliyin tibbi modelindan imtina olunarag yeni models kegilmasi
oldu. Bela ki, tibbi modelda alillik fardin funksional mahdudiyyatlari ila alagali bir
vaziyyat kimi basa disulir ve bu mahdudiyyatlar qlsurun naticasi sayilir [13 s.556]. Bu
model alilliyi tibbi diagnoz kimi, yani fardin badani va ya beyninda yerlasan bir problem
kimi gabul edarak, onu mdualica va ya tibbi mudaxila vasitasile aradan qaldirmaga
fokuslanir.

Konvensiyada alillik va alilliyi olan saxsa verilmis anlayisa va digar muddalara
asasan tatbig edilmis modeli bazi muslliflar sosial model, digarlari isa sosial modeldan
daha mutaraqqgi xarakter dasiyan insan hlquglarina asaslanan model kimi
giymatlandirir. Sosial model diqggati problemin fardin 6ziinds olmasina yonaltmir.
odvazinds, alilliyi fardin onun fargliliklarini nazara almayan va camiyyatds istirakini
mahdudlasdiran va ya ona mane olan muhitla garsiligh alagasinin naticasi kimi gabul
edir [14 s.12]. Yani, sosial model diggati farddan camiyyata kecirarak gostarir ki, alilliyi
olan saxslari mahdulasdiran amil onlarin fargliliklari va ya pozuntulari yox, sosial va atraf
muahit manealaridir. Bu yanasma alil saxslarin atraf muhita uygunlasmasindan c¢ox,
muUhitin onlarin istak, ehtiyac va bacariglarina uygunlasdiriimasini mudafis edir.
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T.Degenera gora Konvensiya alilliyin sosial modelini asaraqg, insan hlquglarina
asaslanan modeli normativ-hliqugi ¢arcivaeda tasbit edir. Sosial model alilliyi asasan
comiyyatda mdvcud olan manealar va ayri-seckilik vasitasila izah etdiyi halda, insan
hdqguglarina asaslanan model bundan alavs, alilliyi olan saxslarin dogusdan malik
olduglari insan htquglarinin mahdudiyyatlardan asili olmadigini tasdiq edan hiqugi va
etik asaslar miayyanlasdirir [15 5.6-8].

Yuxarida gostarildiyi kimi Konvensiya istirakci dovlstlar Gglin prosessual va yasa
gora uygunlasdirmalarin tamin edilmasi vazifasini yaradir. Bu vazifalari aks etdiran
Konvensiyanin 13-clU maddasinin hazirlanmasi zamani “aglabatan uygunlasdirma” vea ya
“prosessual uygunlasdirma” ifadalari muzakire olunmus va sonda “aglabatan”
terminindan imtina olunmusdur [9 s.7]. Buna sabab isa prosessual uygunlasdirmalar ila
aglabatan uygunlasdirmalar ifadalarinin fargli manalar kasb etmasi ila bagldir. Bela ki,
aglabatan uygunlasdirma tatbig edilarkan onun doévlst Gcgln haddindan artig va ya
geyri-mutanasib  yUk  vyaradib-yaratmamasi  giymatlandirilir, yani bu halda
uygunlasdirmanin tamini masalasi hall edilarkan resurs amili nazara alinir. Lakin
prosessual uygunlasdirmalarin tamin olunmasi mutanasibliyin giymatlandirilmasindan
asili deyil. Bu isa o demakdir ki, dovlat “cox yik yaratmasi”ni asas gatirmakla onlari
tamin etmakdan imtina eda bilmaz va bels uygunlasdirmalarin aparilmasi adalat
muhakimasina ¢ixis hiqugunun realizasi Gglin macburi xarakter dasiyir.

dlilliyi olan saxslarin htiquglarini digarlari ile barabar asasda faktiki olarag hayata
kecira bilmasini tamin etmaya ydnalmis prosessual uygunlasmalar iki magsada xidmat
edir: bir tarafdan, mahkamsa sisteminin alilliyi olan saxslar Ucgin alcatan va inkliziv hala
gatirilmasini tamin edir, digar tarafdan isa konkret mahkama va ya hlqugi proses
zamani hamin saxsin adalat miuhakimasina ¢ixis hiiqgugunun seamarali hayata kegirilmasi
Ucln zaruri dastayi darhal tamin edir. Prosessual uygunlasdirmaya nimuna olaraq alilliyi
olan saxslarin mahkama va tribunallarda muxtalif Unsiyyat vasitalarindan istifads etmak
hdgugunun taninmasini gostarmak olar. Yasa uygun uygunlasdirmalar isa sikayat
vermak va adalat mihakimasina c¢ixis imkanlari barada malumatlarin saxsin yasina
uygun va anlasigh formada taqdim edilmasi aid oluna bilar [12 §58].

Konvensiyasinin 13-ci maddasinin ahamiyyati nazara alinarag onun tatbiginda
“baladci” funksiyasini icra etmak magsadila alilliyi olan saxslarin hiquglari Gzra XUsusi
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Maruzaginin  tasabblsd asasinda 2020-ci ilde “Slilliyi  olan saxslarin  adalat
muihakimasina cixisi Gzra Beynalxalg Prinsiplar va Talimatlar” gabul edilmisdir. 3lillik
hdquglarr Gzra ekspertlar, alilliyi olan saxslarin taskilatlari, dovlatlar, akademiklar va
digar mutaxassislarla aparilmis maslahatlasmalarin va amakdasligin naticasi olan bu
Prinsiplor (10 fundamental prinsip) va Talimatlar alilliyi olan saxsler Ucln adalat
muhakimasina barabar c¢ixisin teamin edildiyi adliyya sistemlarinin beynalxalg insan
hiquglari standartlarina uygun sakilde hazirlanmasinda va hayata kecirilmasinda
dovlatlara dastak gostarmak magsadi dasiyan praktik bir vasitadir.

Yuxarida gostarilon prinsiplarin - gabulu ve prosessual uygunlasmalarin
aparilmasina dair talabin muayyan edilmasina zarurat ondan irali galmisdir ki, bazi
hallarda alilliyi olan saxslar adalat mihakimasina alcatanligla bagli coxsayll manealarla
Uzlasa bilirlar. Bu manealari algatanhqg (fiziki), htqugi, kommunikasiya, minasibat
(yanasma) va igtisadi xarakterli manealar kimi gruplasdirmag olar. Bela manealarin
ohata etdiyi masalalar kifayat gadar genis oldugundan hazirki arasdirma c¢arcgivasinda
onlarin mahiyyatina qgisa sakilda toxunulmasini magsadauygun hesab edirik.

dlcatanhgla bagh manealar alcatan infrastrukturun, nagliyyatin, malumatlarin
yoxlugundan, obyektlar va xidmatlarin alilliyi olan saxslar Ucln fiziki mahits, nagliyyata,
informasiya ve kommunikasiya vasitalarina c¢ixisi tamin etmamasindan irali galir.
Masalan, saxsin mahdud harakat gqabiliyyatli saxsler Gglin daxili mahkamsalarin
binalarina xdsusi giris imkaninin olmamasi sababinden mahkamays miracist edas
bilmamasi, hamin catismazligi aradan galdiracaq alternativ vasitalarin movcud olmadigi
hallarda, mahkamaya c¢ixis hiqguqunu mahdudlasdira bilan faktiki manea kimi
giymatlandirila bilar [2 §48].

Bununla bels, dovlstin barabar prosessual imkanlarin tamin edilmasi Uzra
ohdaliklarine munasibatda alcatanliq vasitalari he¢ da vyalniz liftlar ve panduslarla
mahdudlasmir. Clnki insanin saglamliq vaziyystindan asili olarag, onun mahdudiy-
yatlarini kompensasiya etmak Uctn muixtalif komakgi (assitiv) tadbirlara ehtiyac ola bilar
[215.88]. Masalon, malumatlarin alcatmazligi buna aid edila bilar. Malumatin
alcatmazligl dedikde mahkema va adliyya sisteminda istifade olunan cagiris
varagalarinin, bildirislarin, malumat kitabcalarinin va digar sanadlarin, prosedurlar
hagginda malumatlarin asan oxunan formatda, sada dilds, iri sriftle va s. munasib
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formatlarda tagdim edilmamasi basa dasulir. Bu kimi manealarin aradan galdiriimasina
yonalan tadbirlara isa asagidakilari aid etmak olar: isara dili; video ve audio baladcilar;
telefon vasitasile maslahat va yonlandirma xidmatlari; alcatan vebsaytlar; sas
glclandirici cihazlar va sanad boydduculari; gapal subtitrloma; Brayl (Braille) yazisi;
asan oxunan format va sada dil va s. [10 5.18].

Kommunikasiya ila bagh manealar asasan muayyan nov alilliyi olan saxslarin
mahkema va ya mahkamayadak prosesds salahiyyatli organ va qurumlarin
ndmayandalari ila Unsiyyat prosesinda amala galir. Masalan, isara dili tarcimacilarinin
va ya vasitagilarin olmamasi kommunikasiya Uglin manealar yarada bilar. Hamginin
istifada olunan dil, verilan suallarin ndvi va hiiqug pesasi nimayandalarinin sorgu-sual
Uslubu da effektiv Unsiyyata mane yarada bilacak amillardandir.

Tadgigatlar gostarir ki, istifade olunan dilin sorgu-sual edilan agli mahdudiyyatli
soxslarin anlama qabiliyyatini asmasi, onlarin istifade edilen terminologiyani basa
dismakda xUsusi ¢atinlik ¢akmasinas, bazan isa hatta aslinda basa dismadiklari
ifadalarle sahvan razilasmalarina gatirib c¢ixarir [19 5.483-484]. Tarcumagilar va vya
vasitacilar movcud oldugda bels, bazi hallarda polis amakdaslari, hlqugsinaslar,
hakimlar va digarlari tarafindan istifada olunan dilin haddindan artig murakkab olmasi
malumatin vasitacilor tarafinden anlasilarag alilliyi olan saxse dizgln sakilda
catdirilmasini ¢atinlasdira, naticada alilliyi olan saxsin uygun va dizglin cavab verma
ehtimalini azalda bilar.

“Olilliyi olan saxslarin adalat mihakimasina cixisi Gzra Beynalxalg Prinsiplar va
Talimatlar”da mahkama dinlamalari Ucln alilliyi olan saxslarin, o cimladan alilliyi olan
usaglarin hlqugi icraat zamani adalatli raftar gdérmasini ve tam istirakini tamin edan
prosedurlarin gabul edilmali olmasi vurgulanmis, bu prosedurlarin shats eda bilacayi
masalalar kimi muvafig hallarda sorgu-sual Usullarinin  dayisdirilmasi, masalan:
istigamatlandirici suallara icaza verilmasi; mirakkab va ¢oxhissali suallardan gaginilmasi;
cotin hipotetik suallara alternativlerin tapilmasi; cavab vermak dcln alave vaxt
verilmasi; ehtiyac olduqda fasilalers icaza verilmasi; sads va aydin dildan istifada
olunmasi gostarilmisdir. Talimatda o ctUmladan, slilliyi olan saxslarin 6z istaklari ila
prosesin butin marhalalarinds emosional va manavi dastak gdstarmak Ggun ails
Uzvlari, dostlari va ya digar saxslar tarafindan musayist olunmasina icaza verilmali
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olmasli 6z aksini tapmisdir [10 §3.2].

Hldqugi xarakterli manealar bir qayda olaraqg ayri-seckilik xarakterli, yani alilliyi
olan saxslarin hiquglarinin nazara alinmadigl va ya hlqugqi proseslarda digar saxslarla
barabar asasda samarali istirakina mane vyaradan ganunvericilik normalarinin
movcudlugu ila bagh olur.

Minasibat xarakterli manealar xisusan muayyan ndv alilliyi olan saxslar barada
yanls inanclar va stereotiplar naticasinde meydana galir. 3lillikle bagli genis yayilmis
tasavvirlar cox vaxt alilliyi faaliyyat gabiliyyatsizliyi ilo eynilasdirir. Bu clr minasibatlar
va inanclar hliqug-muhafiza va hudqugla bagl digar sahalarda galisan saxslarin alilliyi
olan saxslarle raftarina da tasir gdstara bilir. Masalan, polis amakdaslari va ya hlquqi
yardim gostaran saxslar alilliyi olan saxslarla garsiligh alags zamani garazli yanasma va
ya malumatsizliq asasinda harakat eda bilarlar. Bu iss hamin saxslari hiqugi talablar
irali sirmakdan va ya hluquglarini midafis etmakdan ¢akindira bilar [10 s5.20]. Bu cir
munasibatin  dayisdirilmasina nail olmaqg Ugln iss maariflendirmanin, ictimai
malumatlandirma program va kampaniyalarinin aparilmasi, Konvensiyanin 13-ci
maddasinda geyd edildiyi kimi muvafiqg talimlarin hayata kecirilmasi zaruridir.

igtisadi manealarla bagli nazara alinmalidir ki, alilliyi olan saxslar asasan orta va
asagl galirli gruplara aid edilmakla masgullugla bagl ¢atinliklarla Gzlasirlar. Yoxsullug va
adalat muhakimasina ¢ixis arasindaki alags isa kifayat gadar aydindir. ©gar saxsin
maliyya imkanlari mahduddursa, o, diggatini asas vyasayls ehtiyaclarinin tamin
edilmasina yonaltmali oldugundan hiquglarinin pozulmasi halinda mahkama prosesina
baslamaqg, bununla bagh tasabbis gdstarmak ehtimali daha asagi olur. Odur ki, htquqi
yardimin movcud olmadigl hallarda igtisadi manealar alilliyi olan saxslarin digar saxslarla
barabar asasda adalat muhakimasina cixisini ahamiyyatli daracades mahdudlasdira
bilar [20 5.9]. Bu baximdan mahkama proseslarinda barabarliyin taminati Ug¢ln pulsuz
hdqugi yardimin moévcudlugu vacib shamiyyat kasb edir. Tasadufi deyildir ki, alilliyi olan
saxslarin adalat mihakimasina ¢ixisi Uzra 10 beynalxalg prinsipdan biri, 6-ci prinsip bu
masalaya hasr olunmus va alilliyi olan saxslarin 6danissiz va ya mlnasib giymatli hiquqi
yardim almaqg hlququ bayan edilmisdir. Hiqugi yardimi garsilamag imkani olmayan
alilliyi olan saxslar Gcln pulsuz hiqugi yardimin tamin edilmasi saglamlgin va ya
azadligin itirilmasi riski va ya faktiki itirilmasi hallari, o cimladan habs, tutulma, macburi
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tibbi mudaxils, geyri-kontlli hospitalizasiya, faaliyyat gabiliyyatinin mahdudlasdiriimasi,
valideynlik htiiquglarina mahdudiyyatlarin mtayyan olunmasi, manzilin va ya mulkiyyatin
itirilmasi riskinin moévcudlugu kimi hallarda xtsusile aktuallig taskil edir.

Avropa Insan Hiquglari Mahkemasi “Timergaliyev Rusiyaya qarsi” isinds da
vurgulamisdir ki, Konvensiyanin 6-ci maddasinin 3 (c) bandina asasan tagsirlandirilan
soxs “adalat muhakimasinin maraqglari talab etdikds” mahkama tarafindan 0z
tasabbusu ila tayin edilan vakilla tamin olunmaqg hidguquna malikdir. 9rizacginin esitma
mahdudiyyati onun mahkama prosesinda effektiv istirak etmak gabiliyyatini
zaiflatdiyindan adalat mihakimasinin maraglari adalatli mahkama arasdirmasinin tamin
olunmasi maqgsadila apellyasiya instansiyasinda ona hlqugi yardiminin tamin edilmasini
talab edirdi [3 §59].

dlilliyi olan saxslarin basqgalari ile barabar asasda mahkamaya alcatanlhiginin tamin
olunmasli, onlarin qarsilasdiglari ¢atinliklarin  minimallasdirilmasi istigamatinda bazi
olkalarin  ganunvericilik va siyasatle bagh taqdiralayiq ve gabaqgcll tacribalari
mdvcuddur. Masalan, ingiltarads “geydiyyatdan kecmis vasitacilar” dan istifada olunur.
Bela vasitacilar yasl ils, yaxud aqli, psixi va ya fiziki alillik va ya pozuntu sabablari ila
alagadar hassas sahidlerin va zararcakmis saxslarin cinayat islari Uzra polisa va
mahkamaya ifads vermalarine komak edan, qoarazsiz faaliyyat gostaran, mustaqil
calisan kommunikasiya mutaxassisidir. Qeydiyyatdan keg¢mis vasitacilarin  magsadi
sahidla ikitarafli Unsiyyati tamin etmak va onun mumkdn olan an dolgun va daqiq
ifadani vermasina sarait yaratmaqdir. Onlar 9dliyya Nazirliyi tarafindan secilmis,
muvafig hazirlig kegmis va giymatlandirmadan ugurla kegmis saxslardir [7].

Avstraliyanin Viktoriya statinda isa Judicial College of Victoria ila Viktoriya Barabar
Imkanlar va insan Hiquglar Komissiyasi tarafindsn smakdasliq ¢arcivasinda hazirlanmis
«3lillar Ggln adalat muhakimasina ¢ixis Uzra Mahkama Vasaiti» movcuddur. Qanun
guvvasina malik olmasa bels, mahkama tacribasine mihim tdéhfs veran bu vasait
alilliyi olan saxsin mahkama qgarsisina taraf va ya sahid gisminda ¢ixdig1 hallarda nazara
alinmali masalalar UGzra praktiki tovsiyalar taqdim edir, bels saxslarin hiquglarina
hérmat edilmasinin tamin olunmasi magsadila texniki dastak gostarir [17 s.1-2].
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Azarbaycan Respublikasinda alilliyi olan saxslarin adalat miihakimasina
alcatanliginin hiiquqi taminatlari

alilliyi olan saxslarin gaygl ila ahata olunmasi sahasinda Umummilli lider Heydar
oliyev tarafindan hayata kecirilon dovlat siyasati Azarbaycan Respublikasinin Prezidenti
conab ilham ®liyevin bu kategoriyadan olan soxslarin hiquglarinin  tamini va
mudafiasine xdsusi diggati naticasinds daha da glclanir. Slilliyi olan saxslarin
uzlasdiklari problemlarin halli dlkads ydrudilan sosial siyasstin asas xattini taskil
etmakls, bu sahads faaliyyat BMT-nin “Slilliyi olan saxslarin htquglari hagginda”
Konvensiyasina va diinyada moévcud olan mUtaraqqi yanasmalara asaslanir.

Azarbaycan Respublikasinda alilliyi olan saxslarin  hlquglarinin - mudafiasi
sahasinda dovlatin vazifalari, onlarin hiiqug va azadliglarinin tam va barabar saviyyada
hayata kecirilmasi, saraf va layagatinin mudafiasi il bagli masalalari tanzimlayan asas
normativ huquqgi akt kimi “Slilliyi olan saxslarin hlquglari hagginda” Azarbaycan
Respublikasinin Qanunu ¢ixis edir. Qanunun 3-ci fasli “slilliyi olan saxslar Ucln
muyassarlik” adlanmagla, hamin fasilde muyassarlik Ggtn sarait yaradilmasi, alilliyi olan
soxslarin - malumat alds etmasinin tamin olunmasi, infrastruktur obyektlarinin
layihalandirilmasi va tikintisi zamani slilliyi olan saxslarin talabatinin nazara alinmasi,
infrastruktur obyektlarinin, yasayis binalarinin onlarin istifadasi Ggin uygunlasdiriimasi,
madaniyyat va idman obyektlarinin alilliyi olan saxslara muyassarliyinin tamin edilmasi,
bu sahada dovlat nazarstina aid masalalar atrafli sakilds tanzimlanmisdir.

Qeyd olunan Qanunun 34-ct maddasi alilliyi olan saxslarin adalat mihakimasinda
taminatina hasr olunmagqla gostarilmisdir ki, inzibati icraatda ve mahkamsa icraatinda
istirak edan va ixtisaslasmis vasitacilarin komayina ehtiyaci olan alilliyi olan saxslar
ixtisaslasmis vasitacilarin (girastcilarin va pesakar surdo tarcimacilari) xidmatlari ilo
toamin edilirlar.

Lakin alilliyi olan saxslarin mahkamaya alcatanliginin taminina yonalan normalar
yalniz bu Qanunda deyil, ayri-ayri sahavi prosessual ganunvericilik aktlarinda da 6z
aksini tapmisdir. Bela ki, Azarbaycan Respublikasinin Cinayat-Prosessual Macallasinda
gorma, esitma va nitg qabiliyyati tam mahdud olduguna, danismag, esitmak, gormak
funksiyalarinda digar ciddi pozuntular olduguna, uzun siran agir xastaliyina, habels aqli
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geriliya, askar agli zaifliya va ya digar pozuntularina gora stibhali va ya tagsirlandirilan
saxsin mudafia hUququnu mustaqil hayata kecira bilmamasi halinda cinayat prosesinda
mudafiaginin istirakinin tamin edilmali olmasina, tutulmus saxsin hliquglarinin tamin
olunmasi Uc¢ln cinayat prosesini hayata keciran organin va mulvaqgati saxlama
yerlarinin amakdaslarinin alilliyi olan saxslara xUsusi diggat yetirmak vazifasina dair bir
sira hiiqugi taminatlar nazarda tutulmusdur (92.3.2 vae 153.2.10-cu maddalar).

Hamin Macallanin “gdrma, esitma va nitg qgabiliyyati mahdud olan va ya digar
agir xastalikdan azab ¢akan sahidin dindirilmasi” il bagh masalalari tanzimlayan 229-cu
maddasina gora isa gdrma, esitma va nitg gabiliyyati mahdud olan sahidin dindirilmasi
onun isaralarini basa disan va ya onunla isaralar vasitasile danisan saxsin istiraki ila
aparihr. Hamin saxsin dindirilmads istiraki dindirma protokolunda aks etdirilir. Sahidin
ruhi va ya digar agir xastalikdan azab ¢akdiyi halda onun dindirilmasi hakimin icazasi va
istiraki il aparilir. Gorma, esitma va nitg gabiliyyati mahdud olan va ya digar agir
xastalikden azab ¢akan sahidin dindirilmasinds onun ganuni nimayandasi va
ndmayandasi istirak eds bilar. Oxsar gaydalar habels gorma, esitma va nitq qgabiliyyati
mahdud olan va digar agir xastalikdan azab ¢akan tagsirlandirilon saxsin dindirilmasi
Ucln da nazarda tutulmusdur (233.6-c1 madda).

Azarbaycan Respublikasinin Mulki Prosessual Macallasinda alillikla bagh sababdan
mahkamanin cagirisi Uzra gale bilmayan sahids oldugu yerds mahkama tarafindan
dindirila bilinmak imkani taninmisdir (105.2-ci madda).

Qanunvericiliyin mintazem olaraq inkisaf etdirilmasina, alilliyi olan saxslarin
hdqguglarinin madafiasina yonalan program va layihalarin icrasina baxmayaraq, bir cox
olkalarda oldugu kimi Azarbaycan Respublikasi ganunvericiliyinds da takmillasdiril-
masina ehtiyac olan bir sira masalalar moévcuddur.

Bela ki, 9lilliyi olan saxslarin hlquglari Gzre Komita 22 aprel 2024-cU il tarixli
“Azarbaycan Respublikasinin birlasdirilmis ikinci va Uclncl dovri hesabatlarina dair
yekun musahidalar’inds mulki, inzibati ve cinayat mahkama icraatlarinda dovlat
hesabina vakil ila tamin olunan saxslarin miayyan edilmasinda tibbi modeldan istifada
olunmasi ila bagli narahathgini geyd etmis, hamin icraatlarda alilliyi olan saxslarin dévlst
hesabina vakilla tamin olunmag hidququnun muayyanlasdiriimasinds tibbi modelin
deyil, insan hidquglari modelinin tatbig edilmasinin tamin olunmasini  tovsiya
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etmisdir [11 5.9-10]. Yani, Komitanin tdvsiyasi ona yonalmisdir ki, alilliyi olan saxsin
dovlat hesabina vakille tamin olunmaqg hiqugu onun tibbi diagnozuna va ya alillik
daracasina gora deyil, mahkama prosesinda hiquglarini effektiv hayata kecirmak dgin
bels dastaya ehtiyacinin olub-olmamasina géra muayyan edilmalidir.

Azarbaycan Respublikasi Mulki Prosessual Macallasina son ddvrlards edilmis
alavalarlea tanzimlanan va praktiki baximdan kifayst qadar faydali prosessual
imkanlardan biri mahkama icraatinin videokonfrans alags sistemindan istifads
edilmakla hayata kecirilmasidir (madda 10-2). Homin Macallanin 10-2.1-ci maddasinda
mahkamanin mahkamsa icraatini isda istirak edan saxsin, onun nimayandasinin (ganuni
ndmayandasinin), vakilin, sahidin, ekspertin, mutaxassisin, tarcimacinin mahkamanin
iclas zalinda bilavasita istiraki olmadan videokonfrans alaga sistemindan istifada
edilmakla hayata kecira bilacayi hallari sadalasa da, bu hallar icarisinda alilliyi olan
soxslarin vaziyyatini nazara alan na Umumi, na da xUsusi hal, yani onlarin sabit fiziki,
psixi, agli va ya hissiyyat pozuntulari ssbabindan mahkamanin iclas zalinda istirak eda
bilmamasi ila bagli ayrica middaa nazarda tutulmamisdir.

Cinayat-Prosessual Macallanin 51-4.1-ci maddasi ile muayyan edilan cinayat
muUhakima icraatinda prosessual harakatlarin stbhali, tagsirlondirilon saxs va vya
mahkum istisna olmagla, digar saxslarin (mulki iddiagi, mualki cavabdeh, zarar ¢akmis
soxs, xUsusi ittihamgi, sahid va s.) bilavasita istiraki olmadan videokonfrans alags
sistemindan istifads edilmakla hayata kegirila bilacayi hallarin sirasinda da alilliyi olan
soaxslarla bagl xtsusi middaa olmasa da, bu siyahida sahhatinin saxsin mivafiq icraatda
bilavasita istirakini geyri-mimkin etmasi hali nazarda tutulmusdur. Bununla bels
nazara alinmalidir ki, bazan cinayat prosesinda istirak edan va alilliyi olan zarargakmisin,
xUsusi ittihamcinin va digarlarinin sahhatinin vaziyyati onlarin muvafig icraatda
bilavasita istirakini geyri-mUmkin etmasa da, xeyli ¢atinlasdirs, onlarin digar saxslarla
barabar asaslarla 6z hliquqg va azadliglarini midafisa etmasina manea ola bilar.

Gostarilanlara asaslanaraqg hesab edirik ki, ham cinayat, ham da mulki prosessual
ganunvericilikdea bu masala ilo bagl tenzimlamalarin takmillasdirilmasi alilliyi olan
saxslarin mahkamaya alcatanlig hiiqugunun taminati baximindan magsadauygun olardi.

Qeyd edilmali olan digar masala isa aliliyi olan saxslarin ixtisaslasmis vasitacilarin
(giraatcilarin va pesakar surdo tarcimacilari) kdmayindan istifadasi ile baghdir. Bela ki,
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yuxarida da geyd olundugu kimi “Slilliyi olan saxslarin hiquglari hagginda” Qanunda
inzibati icraatda ve mahkama icraatinda istirak edan va ixtisaslasmis vasitacilarin
komayina ehtiyaci olan alilliyi olan saxslarin bela xidmatlarla tamin edilmali olmasi 6z
aksini tapsa da, nazara alinmalidir ki, alilliyi olan saxslarin ixtisaslasmis vasitacilara olan
ehtiyacl tekca mahkamsa icraatinda deyil, mahkemayadak icraatda, xUsusilea da cinayat
taqibi Uzra mahkamayadak icraatda (ibtidai arasdirma doévrinds) da yarana bilar. Hatta
alilliyi olan cinayat prosesinin istirakcisi (masalan, stbhali va ya tagsirlandirilon saxs)
dovlat hesabina hiquqi yardimla, yani mudafiaci ila tamin edilsa bels, onun mudafiagi
ilo Unsiyyati Ug¢ln da ixtisaslasmis vasitacilarin kdmayina ehtiyac yarana bilar ki, bu da
bels saxslarin mahkama mudafiasine muyassarliyi baximindan vacib ahamiyyat dasiyir.
Bu sababdan hesab edirik ki, tacrlibi olaraq bels saxslarin ixtisaslasmis vasitagilarla
tomin olunmasindan asili olmayarag, bu masalanin ganunvericilik saviyyasinda da
imperativ gaydada 6z aksini tapmasi vacibdir. Qanunun 13-cd maddasi ila verilmis
taminatin yalniz mahkama icraati ile mahdudlasdiriimamasinin onun maqgsad va
tayinatina, elaca da Konvensiyanin talablarina daha uygun olacagi genaatindayik.

dlilliyi olan saxslarin hiquglarinin tamin olunmasi ¢arcivasinda ganunvericiliyin
takmillasdirilmasi ahamiyyatli masala olsa da, bels saxslarin hlquglari il bagh sadaca
dovlstdaxili aktlarin gsbulu va ya miuvafiq beynalxalg hiqug normalarinin milli
ganunvericiliys implementasiyasi he¢ da bu hidquglarin tam tamin edilmasi va mudafiasi
demak deyildir. Bunun Ggln zaruri tadbirlar gortlmali, alilliyi olan saxslarin vaziyyatinin
yaxsilasdirilmasi  ve onlarin  Gzlasdiyi  problemlarin = halli tacribads 06z aksini
tapmalhdir [16 5.174].

NOTICa

Beynalxalqg insan hlquglari sahasinds mustaqil htiquqg kimi konseptuallasdirilan va
Umumi bir dayar kimi gabul edilean mahkamaya alcatanlig bitin digar hliqug va
azadliglarin mudafiasinin ilkin sartidir. Bu hiquqg yalniz formal olarag taninmagla
kifayatlanmayib, onun real va effektiv hayata kegirilmasi dovlatlarin Gzarina mihim
ohdaliklar goyur. ©dalat mihakimasina algatanhgin tamin olunmasi xUsusila alilliyi olan
soxslar G¢ln daha hassas ve murrakkab xarakter dasiyir.
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alilliyi olan saxslarin digar saxslarle barabar asaslarla hiiquglarini midafia etmasi
zamani fiziki, hiquqi, kommunikasiya, sosial va igtisadi manealarla Uzlasmasi nazara
alindigda onlara minasibatda formal barabarlikla faktiki alcatanhg arasinda movcud
forqin aradan galdirilmasina zarurat yaranir. Bu magsadla beynalxalg miqavilalardan
irali galan ohdaliklar da asas goturtlmakls, dovlatlar tarafindan onlarin sadalasdirilmis
prosedurlar vasitasile huquglarini effektiv sakilde midafia eda bilacaklari hiquqi
bazanin, prosessual mexanizmlarin yaradilmasi va bu mexanizmlarin samarali tatbiginin
tamin olunmasi vacibdir.

Azarbaycan Respublikasinda alilliyi olan saxslarin hliquglarinin midafissi va sosial
tominati sahasinds musbat islahatlarin hayata kegirilmasina va normativ-hiquqi
bazanin formalasdiriimasina baxmayaraq, hesab edirik ki, bu kategoriyadan olan
saxslarin mahkamaya alcatanlig hiququnun daha samarali hayata kecirilmasi magsadila
movcud hlqugi mexanizmlarin daha da tekmillasdiriimasi istigamatinda tadbirlarin
davam etdirilmasina ehtiyac var.
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