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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azorbaycan Respublikasi Cinayat-Prosessual Macallasinin 137 va 445.2-ci
maddalarinin bazi miiddaalarinin sarh edilmasina dair

12 fevral 2015-ci il Baki sohori

Azarbaycan Respublikasi Konstitusiya Mohkomasinin Plenumu Farhad
Abdullayev (sadr), Sona Salmanova, Siidabe Hoesonova, Rovsen Ismayilov,
Ceyhun Qaracayev (moruzogi-hakim), Rafael Qvaladze, Mahir Muradov, Isa
Nacafov vo Kamran Sofiyevdon ibarat torkibda,

mahkoma iclas katibi Foraid Sliyevin,

maraqli subyektlorin niimayandalori Qabalo rayon Mahkomasinin sadri
Vahid Sadiqovun, Azarbaycan Respublikasi Milli Maclisi Aparatinin Inzibati
qanunvericilik sektorunun miidiri Fuad Memmedovun,

ekspert Baki Dovlat Universitetinin Hiquq fakiiltasinin Cinayst prosesi
kafedrasinin professor avazi, hiiquq tizrs elmlar doktoru Midhad Qafarovun vo
mustaqil ekspert hiiquq tizra falsafs doktoru Aydin Yusubovun,

miitoxassislor Azerbaycan Respublikast Ali Mohkomasinin Cinayat
Kollegiyasinin sadri  Sahin Yusifovun, Azsrbaycan Respublikasi Bag
Prokurorlugunun Daxili islor orqanlarinda istintaq, tohqiqat ve omaliyyat-
axtarig foaliyystinde qanunlarin icrasina nazarst idarssinin boyiik prokuror-
metodisti Munis Abuzarlinin, Azarbaycan Respublikast Milli Tohlikesizlik
Nazirliyinin Bag istintaq idarasinin $&ba roaisi Mahir Qasimovun, Azarbaycan
Respublikast Daxili Islor Nazirliyinin Bas cinayot axtarisi idarasinin amaliyyat
miivokkili Ceyhun Oliyevin igtiraki ila,

Azorbaycan Respublikasi Konstitusiyasimin  130-cu maddesinin VI
hissesine miuvafiq olaraq xiisusi konstitusiya icraati Uzro agiq mshkomao
iclasinda Azorbaycan Respublikasi Cinayat-Prosessual Macallasinin 137 va
445 2-ci maddslarinin bazi middsalarinin sorh edilmasina dair Qabals rayon
Moshkamasinin miiraciati asasinda konstitusiya isine baxdi.

Is iizro hakim C.Qaracayevin moruzoesini, maraqli subyektlorin
nimayandaslarinin vo mitoxassislorin ¢gixiglarini, ekspertlorin royini dinlayib, i
materiallarini aragdirtb miizakirs edorak, Azarbaycan Respublikasi Konstitusiya
Moshkamasinin Plenumu



MUQYYON ETDI:

Qobolo rayon Mohkomasi Azarbaycan Respublikasinin Konstitusiya
Moshkamasina (bundan sonra — Konstitusiya Mohkomasi) miiraciot edorak,
kecirilmis omaoliyyat-axtarig todbiri nsticesinds olds edilon materiallara
miinasibatde mehkoma nozaratini hayata kegiron mehkomonin sslahiyyastlerini
muoyyanlogdirmok maqsadilo Azarbaycan Respublikast Cinayst Prosessual
Macallasinin (bundan sonra — CPM) 137 ve 445.2-ci maddslerinin bazi
miiddsalarinin gorh edilmasini xahig etmisdir.

Miiracistdo gostorilmigdir ki, Qsbolo rayon Mohkomasinin icraatina
CPM-in 445 2-ct maddssinin talablaring uygun olaraq Qabals rayon polis sobasi
torafindon “Omosliyyat-axtarig todbirlorinin kegirilmasins dair” 8 iyul 2014-cii il
tarixli qorar vo bu qorar ssasinda homin tarixde hoyata kegirilmis amoliyyat-
axtartg todbirleri ile bagli “Baxis kegirilmasi haqqinda” iki protokol daxil
olmusgdur.

Miracistedonin fikrinco, omoliyyat-axtarig fealiyysti neticesinde olde
edilmis materiallarin siibut kimi qebul ve istifade edilmesine yalniz hamin
materiallarin cinayet-prosessual qanunvericiliyinin telabloerine uygun teqdim
edilmasi vo yoxlanilmast gorti ils yol verilir (CPM-in 137-ci maddasi). Bu iso
CPM-in 445.2-ci maddssine osason omsliyyat-axtarig toadbirinin aparilmasi
barads gorarin mohkomays sadoco mslumatlandirmaq tigiin toqdim edilmasini
deyil, hom do mshkomonin amaliyyat-axtaris tadbiri naticasinds alds edilmig
materiallar Gzro miuvafiq todbirin kegirilmasinin qanuniliyini yoxlamaq
salahiyyatini nozards tutur. Omoliyyat-axtarig materiallarinin toqdim edilmasi
vo yoxlanilmasi qaydalari 1so cinayat-prosessual qanunvericiliyinds muisyyan
edilmomigdir.

Qeyd edilonlora asaslanaraq, Qabsls rayon Mshkomasi CPM-in 137 vo
4452-ci maddoslorinin bozi muddealarinin omaliyyat-axtaris faaliyystine
mohkoms nozarstinin hadlori baximindan gorh edilmasinin zoruri oldugu
genasting golmisdir.

Konstitusiya Moahkamasinin Plenumu mduraciatlo olagadar asagidakilar
geyd etmayi vacib hesab edir.

Azorbaycan Respublikasinda hiquqi dovlst quruculugu sahssindo
aparilan islahatlarin  9sas istigamatlorindon biri do moehkoma-hiiquq
islahatlaridir. Azarbaycan Respublikasinin Konstitusiyasinda (bundan sonra —
Konstitusiya) ali doyer olan insan vo veotondas hiiquq ve azadliglarinin
tominatinda mahkamalarin rolu xtisusi qeyd olunmusdur. Hiiquqi dévlstds insan
hiiquglarinin mohdudlasdiriimasi yalmz qanun osasinda miimkiindiir. Insan
hiiquglarinin - mshdudlagdirilmasinin = qanuniliyine, mdutenasibliyina va
odalatliliyine nazarati iso mahkomalor hoyata kegirirlor.

Moahkoma nozarati cinayat-prosessual qanunvericiliyi sahasindo asasen
maohkomayodak icraat morhslasinde 6z funksional yukini dagiyir. Mohkema
nazarati cinayat-prosesi gor¢ivasinds tohqiqatginin, miistontiqin vo ya ibtidai
aragdirmaya prosessual rohborliyi hoyata kegiron prokurorun faaliyyati



naticasinda insan ve vetondas hiiquq ve azadliglarina qanunsuz miidaxilslarin
qarsisini almaga, pozulmus hiiquglarin barpasina xidmet edon mashkoma
foaliyyatinin miistaqil novidiir.

Moshkams nazarstinin hiiquqi shamiyysti Konstitusiya va Azarbaycan
Respublikasinin terofdar ¢ixdigr dovlstlorarast miiqavileler ile miisyyen edilir.

Konstitusiyanin 60-ct maddasina asasan hor kasin hiiquq vs azadliglarinin
maohkomado mudafissine tominat verilir. Hor kos dovlst orqanlarinin, vezifali
saxslorin garar vo harokatlorindon (harskatsizliyinden) mahkomays sikayst eds
biler.

Insan va vatondas hiiquglarinin va azadliglarimin mohdudlasdirilmasinin
qanuniliyinin mahkamaler torafinden hall edilmasi mohz Konstitusiyanin 71-ci
maddasinin  VII hissaesindon irali golir. Belo ki, Konstitusiyanin homin
normasina gore insan va vetondas hiiquqlarinin ve azadliglarinin pozulmast ile
olagadar miibahisalari mohkomslar hall edir. Hor kos amin olmalidir ki, dovlst
orqanlarn torafindon hor hanst ganuni taqib hoyata kegirilirse, homin faaliyyato
miistaqil mehkemae orqani terafinden nezarat mévcuddur.

Bununla yanagi, ayri-aynt konstitusiya normalarinda insan hiiquq ve
azadliglarinin mohdudlagdiriimasinda msohkoma nozarstinin vacibliyi xutisusi
qeyd edilir. Masalan, Konstitusiyanin 33-cii maddasinin II hissasinds gostarilir
ki, qanunla miisyyon edilmig hallar vo ya moahkoms qorart istisna olmagla
manzilds yasayanlarin iradesi ziddine heg kos monzile daxil ola bilmaz.

“Insan hiiquglarimin  vo osas azadliglarin miidafissi haqqinda”
Konvensiyanin (bundan sonra — Konvensiya) 5-ci maddesinds azadliq vo
toxunulmazliq hiiququnun teminatinda mehkema nozaratinin vacibliyi birbaga
vurgulanmigdir.

Azorbaycan Respublikasinin  cinayat-prosessual qanunvericiliyindo
mahkomayadak icraat marhalasinds mehkemae nazarati nisbaton yeni institutdur.
Prokuror neazarstindan fargli olaraq, mahkemo nozarati mohkoamayodak icraat
morholasinds ibtidai aragdirma subyektlorinin faaliyystinin insan hiiquq ve
azadliqlarina qanunsuz mudaxilasinin qargisinin  alinmasina yonalmisdir.
Prokuror nozareti umumilikde tohqiqat ve omoliyyat-axtaris orqanlarinin
foaliyyatinds qanunguluga riayst edilmasine yonaldiyi halda, mehkemae nezarati
omosliyyat-axtarig foaliyyati subyektlori tarafindon insan hiiquq vs azadliglarinin
mohdudlasdirilmasinin qanuniliyi, osasliligt, miitonasibliyi,
maqsadamiivafiqgliyi ve toxirasalinmazliginin yoxlanilmasi funksiyasini dagtyir.

“Omoliyyat-axtarig foaliyysti haqqinda” Azerbaycan Respublikasinin
1999-cu il 28 oktyabr tarixli Qanununa (bundan sonra — “Omsliyyat-axtarig
foaliyyati haqqinda” Qanun) esasen amaliyyat-axtarig fealiyystine mohkomo
nazarati prokuror nazarstinden forqli olsa da, onlar arasinda oxsar cohatlor do
moveuddur.

“Omoliyyat-axtarig foaliyyati haqqinda” Qanunun 20-ci maddssinin I
hissasinda gosterilir ki, amaliyyat-axtaris foaliyyatinin subyektlori torofinden
qanunlarin icrasina nozaroti Azerbaycan Respublikasinin Bag prokuroru va
onun torofinden miivakkil edilmis prokurorlar hayata kegirirlor. Homin



maddonin IV va V hissolorine gora omsliyyat-axtarig tadbirlorinin togkili,
taktikasi, tisul vo vasitelorine dair melumatlar prokuror nezaratinin predmetine
daxil deyil vo amaliyyat-axtaris foaliyystine nozarsti hayata kegiron Azarbaycan
Respublikasinin  Bag prokuroru vo onun torsfindon miivakkil edilmig
prokurorlar onlara verilon sonadlords oks olunan melumatlarin  maexfiliyini
tomin etmoalidirlar.

Belsliklo, mohkemo nozaroti ilo prokuror nezareti arasinda nazaratin
predmeti baximindan forqlilik miisahids olunsa da, omoliyyat-axtarig
foaliyyotinin spesifik xiisusiyyatlorini nozors alaraq, “Omoaliyyat-axtarig
foaliyyati haqqinda” Qanunun 20-ci maddasinin IV va V hissalarinin tslsblarini
mohkoma nazarati faaliyyatina do aid etmok olar.

Moshkamos prosessual funksiyalarin bolusdirilmasi prinsipini rshber
tutaraq, omoliyyat-axtariy vo ya ibtidai aragdirma subyektlorinin foaliyyati
sahasinds butovlikds qanunguluga nozarst etmok vazifasini dagimir. Bels ki,
cinayot barade molumatlarin qeydiyyati, ibtidai aragdirmanin baglanmasi
haqqinda gorar vo ya digar insan hiiquq vs azadliglarinin mahdudlagdiriimast ilo
bagli olmayan prosessual tadbirlor mohkoma nazarstinin predmeti ola bilmoz.

Konstitusiya Mohkomasi Plenumunun “Azerbaycan Respublikasi
Cinayst-Prosessual Macallasinin 449.2 3-cii maddasinin gorh edilmasins dair”
5 avqust 2009-cu il tarixli Qerarinda qeyd edilmisdir ki, mahkemso nozarati
icraatinda mohkoma asasen iki vezife dasiyir: cinayet toqibi iizre miivekkil
edilmis orqanlar ve vozifali soxslor torafinden edilon ayri-ayri harokatlorin vo
qebul olunan qorarlarin qanuniliyinin temin olunmasi; cinayet prosesi
igtirak¢ilarinin  hiiquq ve azadliglarinin qorunmasi (ssassiz vo qanunsuz
maohdudlagdirilmasinin istisna edilmesi, hiiquqlarin pozulmasina son qoyulmast
vo pozulmug hiiquglarin barpast).

Belaliklo, prokuror nozarstinden forqli olaraq, mehkeme nozarstinin
predmetini — insan vo vatondag hiiquq ve azadliglarinin tominati ilo slagadar
tohqiqat, istintaq vo prokurorluq orqanlan terafindon qobul edilon gorarlarin
qanuniliyi ve asaslilig toskil edir.

Qeyd edildiyt kimi, mehkems nezaroti Azerbaycan Respublikasinin
cinayat-prosessual qanunvericiliyinda nisbaton yeni institutdur. 2000-ci il 1
sentyabr tarixindon qiivveye minmig CPM-in 442 2-ci maddssi mohkoms
nazaratinin obyektini misyyon edorok gostarir ki, mehkoma nazaratinin hayata
kecirilmasi qaydasinda moahkoms asagidakilara baxir: har kesin azadliq, manzil
toxunulmazligl, sexsi toxunulmazliq, milkiyyst hiiququnu, sexsi sirrinin (o
cimladan ails hayatinin, yazigmalarin, telefon danisiglarinin, pogt, teleqraf vo
bagqa molumatlarin) saxlanilmasi hiiququnu mshdudlagdiran, habelo dovlst,
peso vo ya kommersiya sirrini 6ziinds oks etdiron malumatlar ils bagli istintaq
herokatlorinin macburi aparilmasina, prosessual macburiyyat todbirlerinin
totbiq edilmasing vo ya amaliyyat-axtaris todbirlorinin hoyata kegirilmasins dair
vasatot va taqdimatlara, bununla yanagi cinayet prosesini hoyata kegiron orqanin
prosessual harokatloring va ya gorarlarina dair sikayatlars.

Mohkamo nozarati sahasine aid olan masalalar, habels onlarin hayata



kecirilmasi qaydast CPM-in 443-454-cii maddslori ilo muoyyan edilir. Bu
maddalar cinayat prosesinds istintaq harskatinin macburi aparilmasi, prosessual
macburiyyat todbirinin totbiq edilmasi, habelo omaliyyat-axtaris todbirinin
kegirilmasi halinda miutleq qaydada mohkemo nozarstinin mévcudlugunu
nazarda tutur.

Bununla yanagi, omsliyyat-axtarig foaliyyetinin osaslart “Omaliyyat-
axtartg faaliyyoti haqqinda” Qanun ilo tonzimlonir. Bu Qanun insanlarin
konstitusiya hiiquq ve azadliglarinin mahdudlagdirilmasina yonslon hor hansi
bir omoliyyat-axtarts todbirinin yalmiz moshkomoenin qorart osasinda
kecirilmasini vo ya kecirildikdon dorhal sonra mohkomoni homin tadbir
haqqinda malumatlandirmagt nazerde tutur.

Insan Hiiquglan iizro Avropa Mshkemssi (bundan sonra — Avropa
Mohkomaosi) bir sira qorarlarinda mohkoms nozaratinin  vacibliyini
vurgulamigdir. Belo ki, Avropa Mshkomasi Xudobin Rusiyaya qarst is tizra 26
oktyabr 2006-c1 il tarixli Qararinda bildirmisdir ki, istintaq tadbirlorins sanksiya
veran, naticolorini 6ncadon gérmok mumkin olan aydin prosedur moévecud
olmali, eloce do hamin tedbirlers lazimi qaydada nozaret togkil edilmalidir ki,
hakimiyyat orqanlarinin vicdanl davranmast va hiiquqa zidd olmayan hiiquq-
mithafizo moqsadlorine riayat edilmasi tomin olunsun. Eyni hiiquqi moévqe
Avropa Mshkamasinin Klass vo bagqalart Almaniyaya qarst ig tizro 6 sentyabr
1978-ci il, Liidi Isvegraya qarst is tizra 15 iyun 1992-ci il tarixli Qararlarinda da
ifado edilmisdir.

Avropa Mohkomaosi 06z qorarlarinda gostorir ki, omsliyyat-axtarig
foaliyystine moehkoms nozaroti sui-istifadenin qargistmin alinmasina ve
qivvenin mitonasib istifadesine nezarot edir. Avropa Mohkomasi Uzun
Almaniyaya qarsi isi Gizra 2 sentyabr 2010-cu il tarixli Qerarinda bildirmigdir ki,
stbhali soxslorin avtomobilinde quragdirilan ve giidme funksiyasini dasiyan
GPS (global tasvir sistemi) hazirlanan cinaystin qargisinin alinmast maqsadi ilo
mohkoms nozarati altinda istifado edildiyino goro adekvat vo effektiv
tominatlarla aparilib. Bu ise istifade olunan amaliyyat-axtarig todbirlerinin
aparilmasinda sui-istifadonin garsisinin alinmasi tigiin faydali vasitadir.

Mbohkoma nozarstinin movcudlugu, ilk novbade, omoliyyat-axtaris
foaliyyatine qerazsiz orqanin nezarstinin mdévcudlugunu ifade edir. Avropa
Mohkomasi Avropaya inteqrasiya ve insan hiiquglart namine Assosiasiya vo
Ekimciyeva Bolqaristana qarst is tizre 28 iyun 2007-ci il tarixli Qorarinda qeyd
etmigdir ki, moxfi mugahidonin totbigine Gmumi nozarstin bilavasito xiisusi
vasitalorin totbiq edilmasini hoyata kegiron daxili igler orqanlarina hovals
edilmasi natico etibart ilo omaoliyyat-axtaris foaliyystine qorezsiz orqanin
nozaratinin olmadigint bildirir, bu ise Konvensiyanin 8-ci maddasinin
talablerinin pozuldugunu gosterir.

Azorbaycan Respublikasinin qanunvericiliyine uygun olaraq cinayst
prosesinds istifads olunan amaliyyat-axtartg faaliyystinin naticalari iki yolla
olds oluna biler: 1) moahkamaenin razilig: ile aparilan tedbirlor naticasinds; 2)
ovvalcadon mohkomoenin raziligim almadan, lakin sonradan homin todbir



barssinde mohkomoys msalumat vermak sarti ils, kegirilon tadbirlar naticasinds.

Birinci halda, mohkomo qorarinin ovvalcadon alinmasi qaydasinda
omoliyyat-axtartg foaaliyystinin aparilmasina mohkoms nozarstinin  hacmi
(haddi) problemi tocriibads hor hanst mubahiss yaratmir. CPM-in 446.4-ci
maddasindan gorinir ki, istintaq hareketinin macburi aparilmasinin, prosessual
macburiyyat tadbirinin totbiq edilmssinin va ya amosliyyat-axtaris tadbirinin
hoyata kegirilmasinin zoruriliyini tesdiq eden materiallar vesatoto olave
edilmolidir. Homin materiallar kifayot etmodikds, ibtidai aragdirmaya
prosessual rohborliyi hoyata kegiron prokuror vo ya mshkomo nozarati
funksiyalarin1 hoyata kegiron hakim onlarin tamamlanmasini tolob etmok
hiiququna malikdir.

Qanunverici amaliyyat-axtaris todbirini hayata kegiron orqanin rohbarinin
vasatatinin asaslandirilmasi Gi¢tin bir sira tolablar irali siirtir. Masalan, vasatatdo
omoliyyat-axtarig todbirinin hoyata kegirilmasinin zoruriliyi ssaslandiriimali,
omosliyyat-axtarig tadbirinin hayata kecirilmasi naticasinds hansi naticonin aldo
edilmali oldugu vo na Ugiin hamin naticonin digar tGsul vo vasitslorle alds
edilmasinin  miumkiin  olmamasi, omoliyyat-axtaris todbirinin  hoyata
kecirilmasinin hanst middatds, harada va hansi iisullarla nazords tutuldugu vo
digar shomiyyatli mslumatlar gosterilmalidir.

Omsliyyat-axtarig todbirini hoyata kegiron orqanin vasatstinds qeyd
olunan miiddealar osaslandirilmaqgla prokurora toqdim edilir. Prokuror 6z
novbesinde omoliyyat-axtarts todbirinin  hoyata kegirilmasi haqqinda
materiallart nezerdon kecirmoklo miivafiq qoerar gebul edir, yoni vesatatin
miidafio edilmasindon imtina haqqinda esaslandirilmis qerar ¢ixarir, yaxud
zoruriliyini tesdiq edon materiallart vosatoto slave etmoklo mivafiq gerarin
qebul edilmasi tGiglin mahkomaya toqdimat gondarir.

Belaliklo, mohkomonin razilig1 ile aparilan todbirlors dair moehkome
nozaratini  hoyata kegiron hakimin qanunvericiliklo musyyan edilon
solahiyyatlori kifayot qodor genigdir. ©Ovvsla, mshkomonin raziligini almaq
moaqsadi ilo galdirilan vasatots istintaq horokstinin macburi aparilmasinin,
prosessual macburiyyat tadbirinin totbiq edilmasinin vo ya omsliyyat-axtarig
tadbirinin hoyata kecirilmosinin zeruriliyini tesdiq eden materiallar olave
edilmolidir. Homin materiallar kifayst etmodikds, hakim onlarn
tamamlanmasini talab etmak hiiququna malikdir.

Gorundayt kimi, CPM-ds amsliyyat-axtaris tadbirlari kegirilorkon soxsi
toxunulmazliq, yazisma, telefon danisiglari, pogt, teleqraf vo pogt rabitasi
sobokalari ila 6turilon diger malumatlarin sirri, elaca do moanzil toxunulmazlig
barada har bir kasin konstitusiya hiiquq ve azadliglarinin mahdudlagdirilmasina
dair materiallara mohkomo qaydasinda baxilmasi nezerde tutulmusdur.
Mohkoma nozarati qaydasinda daxil olan omsliyyat-axtaris senadlerinde
gostarilon molumatlarin moxfiliyinin tomin edilmasi Gigin mshkomads gorait
yaradilir.

CPM-in 448-ci maddesine gore amoliyyat-axtarig todbirlorinin hoyata
kegirilmasi mosalolorine dair mshkemsa iclasinin naticalari tizre hakim miivafiq



omoliyyat-axtartg todbirinin  kegirilmasine icazs verir ve ya onun
kegirilmasindan imtina edir, bu barads ssaslandirilmig qerar qebul edir. Homin
qorar amoaliyyat-axtaris todbirinin kegirilmosinin tosobbiiskarina verilir vo
toqdim olunmug materiallar geri qaytarilir. Eyni zamanda, mshkomo nazarati
qaydasinda gebul edilon gorar hakim torafindon tam ssaslandirilmalidir.

Konstitusiya Mohkemasinin  Plenumu  torofinden Qobolo  rayon
Mohkomasinin muracieti aragdirilarken musyyen edilmisdir ki, toxirasalinmaz
tadbirlerin kegirilmasindon sonra mehkomo nezarsti qaydasinda kegirilmis
tadbirlor barasinde moehkemeni molumatlandirmaq qaydast tocriibade forqli
totbiq edilir. Bunun sababi ise ilk névbads, qanunu totbiq eden subyektlorin
normanin teloblerine tam formal yanasmasidir. Belo ki, CPM-in 445.2-ci
maddoasinin  toloblorine goro  “Omoliyyat-axtarts faaliyyeti  haqqinda”
Qanununun 10-cu maddasinin dordincii hissasinds nazards tutulmus hallarda
CPM-in 445.1-ci maddesinde gosterilon omoliyyat-axtarig tadbirlori
mohkomoanin qorant olmadan, omoliyyat-axtaris foaliyystini hoyata kegiron
orqanin salahiyyatli goxsinin asaslandirilmig qorart ilo hayata kegirils bilor. Bu
halda samaliyyat-axtaris fealiyyetini hoyata keciron orqanin sslahiyyatli goxsi
mivafiq todbir aparildiqdan sonra 48 saat miiddstinds omsliyyat-axtarig
tadbirinin aparilmast barods asaslandirilmig gerart mehkema nozarstini hoyata
ke¢iron mohkomaya vo ibtidai aragdirmaya prosessual rohbarliyi hayata kegiron
prokurora taqdim etmalidir.

CPM-in qeyd edilon normasi amaliyyat-axtaris foaliyyetini hayata kegiron
orqandan moshkomo nozarsti qaydasinda, formal olaraq mivafiq todbir
kegirildikden sonra 48 saat miiddstinde emaliyyat-axtaris tedbirinin aparilmasi
barado yalniz ssaslandirilmis qerart mohkomo nozarstini hoyata kegiron
maohkamaya toqdim etmasini tolab edir.

Moasslaya formal cohstdon yanasildigr taqdirde mohkoms yalniz hoyata
kegirilmig amoliyyat-axtaris todbirinin zeruriliyini ve qanuna uygun aparildigint
yoxlamaqgla muvafiq qerar ¢ixarmalidir. Bu qorarin sursti omsliyyat-axtarig
foaliyyetini hoyata kegiron orqana vs ibtidai istintaqa rohbarlik edon prokurora
gondorilir. Golacokds 1o mahiyyati lizro baxilarken bu omsliyyat tadbirinin
naticalaring imumi qaydada baxilir. Yoni digar siibutlar kimi omsliyyat-axtarig
tadbirlerinin naticalari do yoxlanilib qiymetlondirilir.

Mohkoma nozarotinin formal olmasi mehkems nozarsti funksiyasini
“passiv legitimlogdirma” faaliyystine oxsar eds bilor. Bu terminin izahi atrafli
olaraq Konstitusiya Mohkomasi Plenumunun “Daginmaz omlakin dévlet
reyestri haqqinda” Azarbaycan Respublikast Qanununun 2.1-ci vo Azarbaycan
Respublikasi Inzibati Prosessual Macallasinin 2.2 vo 2.2.1-ci maddalerinin sorh
edilmasing dair” 19 may 2014-ci il tarixli Qerarinda verilmigdir. Lakin
maohkama qarsisinda mahkemayadok marhalade nazarate dair xtisusi prosessual
vozife — insan ve vatendas hiiquq ve azadliglarina qanunsuz miidaxilonin
qarsisinin alinmast vozifasi qoyulmusdur.

Nozore alinmalidir ki, mohkoma nazaratinin obyekti iki asas elementdon
ibaratdir: 1) konstitusiya hiiquq ve azadliglarinin qorunmast; 2) hamin hiiquq ve



azadliglarin qorunmast ila slagadar tohqiqat, istintaq ve prokurorluq orqanlari
torafindon qobul edilon qorarlarin qanuniliyi vo asasliligi. Bu elementlors
nozaratin tominati U¢in mohkomolorin kifayat qoder mohkomo nezarati
funksiyalarini hoyata kecirmok solahiyyatlori olmalidir.

CPM-in 143.2-ci maddasinde qeyd edilir ki, mehkoma cinayat prosesi
toroflorinin vasatati, yaxud 6z togebbiisii ile stibutlarin toplanmast prosesindo
fiziki, hiiquqi ve vezifeli goxslorden, habelo omaliyyat-axtars foaliyyatini
hayata kegiron orqanlardan cinayat toqibi tizro shomiyyat kasb edon sonad vo
ogyalart toqdim etmoys, yoxlama vo toftisin kegirilmasini solahiyyatli
orqanlardan va vazifali soxslorden tolob etmays haqlidir.

Mohkomenin bu seslahiyyatlori siibutlarin toplanmast prosesine aiddir.
Omsliyyat-axtarig tadbirlorinin mshkoma nozarsti altinda aparilmasi iss sonda
homin tadbirin naticalarinin cinayat-prosessual qaydada stbut qisminds
istifadasine asas verir. Beloliklo, mohkomolor siibutlarin golocok mohkoma
prosesindo faydali va obyektiv istifadesini tomin etmok mogsadi il
mahkomayodak marhalode mohkema nazarati funksiyasinin genis ve hartorofli
aparilmasinda selahiyyatli olmalidirlar.

Konstitusiya Mahkomasinin Plenumu hesab edir ki, hakim mohkomaya
qodor morholods mohkoms nozarstini hoyata keciron zaman asagidaki
solahiyyatlors malikdir:

- omoliyyat-axtarig todbirinin kegirilmasing icazo vermoak vo tadbirin
kecirilmasing dair qaldirilan vasatati tomin etmak vo ya etmomak;

- soxsin konstitusiya hiiquq vs azadliglarinin qanuni mshdudlagdirilmasi
haqqinda qerarin giivads olma miiddstini uzatmagq;

- omoliyyat-axtarig todbirinin kegirilmasinin osaslarina dair olave
materiallar talab etmok;

- hiiquq ve azadligt mohdudlagdirilan goxsi dinlomak va ehtiyac oldugu
halda (emosliyyat-axtaris tadbirlorinin gizli vo ya askar kegirilmasindon asili
olaraq) orizogini ona qarst aparilan omoliyyat-axtarig todbirlorinin sobablari
haqqinda malumatlandirmagq;

- soxsin konstitusiya hiiquq ve azadliglarinin tominatt maqsadi ilo digor
tadbirler gormok.

Nozora alinmalidir ki, qanunvericiliklo miioyyon edilmis qaydada
omoliyyat-axtarig faaliyystinin naticalorinin mohkemanin razilig: ils aparilan
tadbirler naticesinds vo ya avvelcadon moehkemenin raziligint almadan, lakin
sonradan bunun barssinds mohkomoys molumat vermok sorti ils, kegirilon
tadbirler noticesinde oldo edilmesinden asili olmayaraq, hemin tadbirlerin
kegirilmasine mohkomos nozarotinin hodlori doyisilmozdir. Oz névbasindo,
maohkoma noazarsti qaydasinda kegirilon yoxlamanin naticasinde mehkomalor
mivafiq qorar gsbul edirlor. Mshz bu baximdan, mohkomslar amsliyyat-axtarig
tadbiri kegirildikden sonra mehkeme nezarasti qaydasinda hamin tedbirin insan
hiiquq ve azadliglarinin tominati baximindan qanuni, osasli, miitonasib,
maqsadamiivafiq ve toxiresalinmaz kegirilmasini yoxlayaraq CPM-in 448-ci
maddasina asason mivafiq gorar qabul etmalidirlor.



Qeyd olunanlar1 nszore alaraq, Konstitusiya Mohkomasinin Plenumu
asagidaki naticolors golir:

- CPM-in 445 .2-ci maddesine miivafiq olaraq emaliyyat-axtaris todbirinin
aparilmast barade qorar mehkemoyo daxil olduqda, insan hiquq ve
azadliglarinin tomin edilmesi baximindan onun qanuniliyi ve asaslilig
mohkoma nazarati qaydasinda yoxlanilmali v ehtiyac oldugu halda smaliyyat-
axtarig foaliyysti naticoesindos alds edilmis materiallar maxfiliyi tomin olunmaqla
tolab edils bilar;

- omsliyyat-axtarig tadbirinin aparilmasi barads qorara asason alds edilmis
materiallar “Omaliyyat-axtarts faaliyyeti haqqinda” Qanuna uygun slds
olunduqda vo CPM-in talablarine uygun taqdim edildikds vo mahkoms nazarati
qaydasinda otrafli yoxlanildigda, homin Macallonin 137-ci maddasinin
talablaring uygun olaraq cinayat taqibi tizrs siibut kimi gabul edils bilar.

Azorbaycan Respublikast Konstitusiyasinin  130-cu maddasinin VI
hissosini, “Konstitusiya Mohkomasi haqqinda” Azsrbaycan Respublikasi
Qanununun 60, 62, 63, 65-67 va 69-cu maddslarini rohbar tutaraq, Konstitusiya
Moshkamasinin Plenumu

QIRARA ALDI:

1. Azarbaycan Respublikasi Cinayat-Prosessual Macallasinin 445 .2-ci
maddasina miivafiq olaraq smaliyyat-axtarig tadbirinin aparilmasi barads qorar
mohkomoays daxil olduqda, insan hiiquq ve azadliglarinin tomin edilmasi
baximindan onun qanuniliyi va osasliligi mohkoma nozarsti qaydasinda
yoxlanilmalidir, ehtiyac oldugu halda iss omosliyyat-axtarig foaliyyati
naticasinda alde edilmis materiallar maxfiliyi tamin olunmagla telab edils biler.

2. Omoliyyat-axtaris todbirinin aparilmasi barads qorara ossason aldo
edilmis materiallar “Omoliyyat-axtaris foaliyyoti haqqinda” Azerbaycan
Respublikasinin Qanununa uygun alds olunduqda ve Azarbaycan Respublikasi
Cinayst-Prosessual Macallasinin toloblorine uygun toqdim edildikds, habels
maohkoma nozareti qaydasinda strafli yoxlanildiqda, hamin Macallenin 137-ci
maddasinin talabloring uygun olaraq cinayat taqibi tGizra siibut kimi qabul edils
bilar.

3. Qorar dorc edildiyi giinden qivvaye minir.

4. Qorar “Azorbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski rabogi”
qozetlorinds, “Azorbaycan  Respublikasi  Konstitusiya ~Mshkomasinin
Molumati”nda darc edilsin.

5. Qorar gatidir, heg bir orqan vo ya goxs tarafindon logv edils, dayisdirils
vo ya rosmi tofsir edils bilmaz.

Sadr Farhad Abdullayev



HUMEHEM A3EPBAHI)KAHCKOHM PECITYBJIUKHA

ITOCTAHOBJIEHUE
IInenyma Koncrurymmonnoro Cyna
AzepbaiimkaHckoii Pecrybmiku

O To/IKOBAaHMH HEKOTOPbIX MoJ0KeHui craTeil 137 u 445.2
Yroaosuao-IIpoueccyanbruoro Kogexca Azepbaiigkanckoii Pecnyoauku

12 ¢peBpans 2015 rona ropoa baxky

ITnenym Koncrurynmonnoro Cyna AszepOaiimkaHckoil PecryOmuku B
cocraBe Papxana Adnyiiaesa (npencenarens), Conbl CanmanoBoi, CynaOsbr
l'acanoBo#i, Posmana MWcmawmnosa, [JIxefixyna IapamkaeBa (Cynbs-
nokmamuuk), Padasms I'samamze, Maxupa Mypanosa, Mcel Hamkadosa u
Ksmpana [laduesa,

Cc ydactueM cekperaps cyna Pepauna Anuesa,

NpEACTABUTENIEH 3aMHTEPECOBAHHBIX CyOBEKTOB — TIpeAcenaTes
laGanuHckoro patioHHoro cyna Baxumma CanbiroBa, 3aBenyIOIIEr0 CEKTOPOM
AIMUHHCTPATUBHOTO 3aKkoHoAarenbcTBa Amapara M  Memxuca
Azepbaiimkanckoi Peciyonuku ®@yana Mamenosa,

JKCIIEpTa — HUCHOJHSIOMEro o0sf3aHHOCTH mpodeccopa Kadeapsl
YTOJIOBHOT'O mpouecca  FOPHUINYECKOro dakynprera  BakWMHCKOTO
rOCyJapCTBEHHOrO yHuUBepcurera Mmunxana ladapoBa m He3aBUCHMOTO
3KcmepTa - fokTopa punocodpuu mo npasy Aligeiaa KOcybOoBa,

CIEeLMaINCTOB — Npencenarens YrojgosHoi komeruu Bepxosnoro Cyna
Azepbaiimkanckoit PecriyOnuku Illaxuna FOcudosa, crapmero mpokypopa-
MeTOAUCTa YTIIpaBiieHHs IO HAA30py 3a MCIOJHEHHEM 3aKOHOB B OpraHax
BHYTPEHHUX J€J1 B CJIEACTBEHHOM, I03HABATEILCKON U ONEePAaTUBHO-PO3BICKHOMN
nesrenpHOcTH  [Ipokypatypel  AsepOaiimkanckoii Pecrnybnmmkun  MyHuca
AOy3epiu, 3aBeOyIOIEro OTAENOM [ J1aBHOTO CIENCTBEHHOIO YITPABICHHS
Munncrepcrsa Hanmonanshoit besonacHocTn Azepbaiimkanckoii Pecrybmiku
Maxwupa I'acbiMOBa, ONEepaTUBHOIO YIOJHOMOYEHHOroO I'maBHOro ynpasieHus
YyTOJIOBHOTO po3bicka MunucTtepctBa BHyTpeHHux nen AsepOaiimkaHckoi
Pecniybnuku [xelixyna Anresa,

B coorBeTcTBMM ¢ 4yactbto VI crarem 130 Koscrutyuuu
Azepbaiimkanckoii  PecnyOnmku  paccMoTpesl B OTKPBITOM — CcyAeOHOM
3acejaHUd B MOpsAAKE 0co0Oro  KOHCTHUTYLMOHHOTO  MPOW3BOZCTBA
KOHCTUTYIIMOHHOE J€JI0 Ha OCHOBaHUM oOpaiieHnus I 'abaniuHCKOro paifoOHHOTO
CyJa O TOJKOBAaHUM HEKOTOPBIX MOJokeHun ctarend 137 u 445.2 YronosHO-
IporueccyanbHoro Konekca Azepbaiimxanckoii PecryOnuku.

3acnymas poknan cyapu JDkI'apamxkaeBa mo aeny, BBICTYTUICHHS
NpeacTaBUTENEH 3aMHTEPECOBAHHBIX CYOBEKTOB U CIIELIHATNCTOB, 3aKIIOYSHHUS
SKCTIEPTOB, M3YUUB U 00CYaUB MaTepuaisl nejia, [lnenym KoHcTUTy TMOHHOTO
Cyna Azepbaiimkanckoit PecryOnuku



YCTAHOBUJI:

lNabanuuckuii paiioHHsIi cyn oOparusmmck B Koncturyunonnsiii Cyn
Azepbaiimkanckoii Pecniyonuku (manee — Konctutyrnuonssiii Cym), mpocui
UCTOJIKOBAaTb HEKOTOpbIe mnojiokeHust crated 137 u 4452 VYronosHo-
IpoueccyanbHoro Konekca Azepbaiimkanckoit Pecniydnuku (nanee — YIIK) ¢
LENbI0  YCTAHOBJICHUS] TIOJHOMOYHMH Cy/Aa, OCYINECTBIBIIOLIETO CyAeOHBIN
KOHTPOJIb B OTHOLIEHHH MAaTEPHAJIOB, NOOBITHIX B PE3yJbTaTe MPOBEIEHHOTO
OTepPaTUBHO-PO3BICKHOIO MEPONPUSITHSI.

B oOpamenun OBLIO yKa3aHO, YTO B MPOU3BOACTBO I abalMHCKOro
pPalloHHOTO cyAa B COOTBeTCTBHH ¢ Tpebomanusmu cratbu 4452 VYIIK u3
INabannHCKOro PafoHHOTO OTAENEHHS MOJULMH MOCTYITNIIO IOCTAHOBJICHUE OT
8 moust 2014 roga «O npoBeneHUN ONEPaTHBHO-PO3BICKHON AEATEIbHOCTY U
nBa npotokoia «O MpoBeeHNH OCMOTPa» B CBSI3U C ONEPaTUBHO-PO3BICKHBIMU
MEPOTIPUATUSIMU TIPOBEACHHBIMH B TOT K€ JEHb HAa OCHOBAaHUU 3TOTO
MOCTAHOBJIEHUS].

ITo mHeHuro oOparuBLIerOocs, MPU3HAHME U HCIIOJb30BAHHE B BHIE
JI0Ka3aTeJIbCTB MATEPHANIOB, HOOBITBIX B XOJ€ ONEPATHBHO-PO3BICKHOMN
NesATeNIbHOCTH JAOIYCKAeTCsl JIMIIb IMPU YCJIOBUHU, YTO JAHHbIE MaTepHualbl
NPEACTABICHbl U IMPOBEPEHbI B COOTBETCTBUU C TPEOOBAHUSMH YIOJIOBHO-
nporeccyanpHoro 3akoHoparenbcTBa (ctatbs 137 VYIIK). A sT0, cormacHo
cratbe 4452 VYIIK mnpenycMaTtpuBaeT HE TOJBKO TMPEACTABICHUE Cyay
MOCTAHOBJIEHUsI O MPOBEEHUH ONEPAaTUBHO-PO3bICKHOTO MEPOIPUSTHS, JIULIb
U1 ero UHPOPMHUPOBAHUS, HO U MOJHOMOYHE Cya MO MPOBEPKE 3aKOHHOCTU
COOTBETCTBYIOIIETO MEPOIIPHSITHS IPOBEIEHHOTO IO MaTepHaiaM, JOOBITbIM B
pesysnbTaTe  ONEepaTUBHO-PO3bICKHOTO  Mepompustus.  Ilpasuna ke
MIPEICTaBJICHUs] U TPOBEPKU ONEPAaTHBHO-PO3BICKHBIX MAaTEPUAJIOB B YTOJOBHO-
MIPOLIECCYAJIbHOM 3aKOHOAATENbCTBE HE YCTAHOBJICHBIL.

OcHoBpiBasicb Ha oTMe4YeHHOe ['abamuHCKU palioOHHBIN CyJ MpUIIEN K
BBIBOAly O HEOOXOMUMOCTH TOJIKOBAHHUSI HEKOTOPBIX MOJIOXKEHHUI crareit 137 u
4452 YIIK ¢ Touku 3peHHUs MPeaeioB cyAe0HOr0 KOHTPOJISI HA/l ONIEPaTUBHO-
PO3BICKHOM A€SITEIbHOCTHIO.

B cBs3u ¢ obpamennem Ilnenym Koncrutyumonnoro Cyna cumraer
HEOOXOIUMBIM OTMETHTD CJIEAYIOLIEE.

CynebHo-ipaBoBbie  peOpMBI  SIBIAIOTCS OIHUM U3  OCHOBHBIX
HarpaBiieHul pedopM, ocyinecTBisieMbix B A3epOaiimkanckoii Pecnybnmuke B
00JIaCTH CTPOUTENBCTBA PABOBOIO rocyaapcTea. Ponb cynoB ocodo oTMeueHa
B TapaHTHM TpaB U CBOOOX 4YeNOBeKa M TPaKOaHWHA, 3aKPEIUIEHHOH B
Koncturynmn Asepbaitmxanckoit Pecnyonuku (nanee — Koncturymst), kak
BbICIIIASl LIGHHOCTh TOCyapcTBa. B mpaBoBOM rocynapcrse orpaHuyeHHe Mpas
4eJI0BeKa BO3MOXKHO TOJIbKO HAa OCHOBAHUH 3akoHa. KOHTpOb 38 3aKOHHOCTBIO,
MPOMOPLIMOHAIBHOCTBIO U CIIPABEIJIMBOCTBIO OTPaHMYEHUs TpaB ueJoBeKa
OCYLIECTBJISIIOT Cy bl

CynebHbIli  KOHTPONE B OOJNACTH  YTOJIOBHO-TIPOLIECCYAIBHOTO



3aKOHOJATENIbCTBA B OCHOBHOM OCYIIECTBIISIET CBOM (DYHKIIMOHAJTbHBIE
obs3aHHOCTH Ha 3Tane nocyaedHoro npomsBoncTBa. CyneOHBI KOHTPOJb
SIBJISIETCS. OJTHOM M3 HE3aBUCUMBIX (popMm cyneOHOH NesATeTpbHOCTH B paMKax
YTOJIOBHOTO TMPOLECCA, KOTOPBIM CIYXKUT NPEOYNPEKIECHUI0 HE3aKOHHOTO
BMEIIATEJIbCTBA B IIPABa M CBOOOIBI HEJIOBEKA U IPasKIaHUHA, BOCCTAHOBJICHUIO
HApYLICHHBIX ITPAB B PE3YJIbTATE ACSITEIBHOCTH TO3HABATEJIS, CJIEIOBATEIIS WIH
MPOKYpOpa,  OCYIIECTBISIIOLIETO  KOHTPOJb 32  MNPEeABAPUTEIbHBIM
paccieIOBaHUEM.

[IpaBoBoe  3HaueHuWe  CyaeOHOrO  KOHTPOJSI  YCTAHABIUBAETCS
KoncTuTynuelh U MeXrocyaapCTBEHHBIMH JOTOBOPAMHU, CTOPOHOM KOTOPBIX
apisieTcst AzepOaiimkanckas PecryOnuka.

CornacHo cratbe 60 KoHCTHTYIIMH KaXKIOMY TapaHTHPYeTCs cyaeOHast
3ammura ero npas u cBobon. Kaxnapiii BpaBe 00KaioBaTh B CYyJ PEIISHUS U
nericteust (uiu Oe3elCTBIE) rOCYy AapCTBEHHBIX OPTAHOB, TOKHOCTHBIX JIHII,

Pazpemenne 3akOHHOCTb OTpaHUYEHUsS TMPaB M CBOOOJ deENOBEKa U
rpakaaHuHa cy/1aMmu BeITekaeT uMeHHO 13 yacTu VII ctatest 71 Koncruryium.
Tak, cornacHo nanHol HoOpMe KOHCTUTY1IMH CIIOPBI, CBSI3aHHBIE C HAPYLIEHUEM
mpaB W CBOOOJ HeJOBEeKa W TpakAaHWHA, pa3pemaroTcst cyaamu. Kaxmbrit
OOJbKeH OBITh YBEpEH, YTO €CJIH OCYIIECTBIISIETCS Kakoe-THOO 3aKOHHOE
MPECNeIOBAHUE TOCYAapCTBEHHBIMH OpraHaMH, HaJ 3TOW JeATETbHOCTHIO
CYLIECTBYET KOHTPOJb CO CTOPOHBI HE3aBUCHMOTO CyIeOHOro OpraHa.

Hapsiny ¢ 3TuM, B OTHENbHBIX KOHCTHUTYLIMOHHBIX HOpMax ocobo
OTMEUaeTCsi HeOOXOMMMOCTh CyAeOHOro KOHTPOJISI B OrPAaHUYCHHWH MPaB U
cBoOon uenoBeka. Hanpumep, B yactu I cratbu 33 KOHCTUTY LMK YKa3bIBAETCS,
YTO HUKTO HE BIIPABE MPOHUKAThH B KUJIUIIE TPOTUB BOJIH MTPOKUBAIOIINX B HEM
JIUL, WHA4Y€ KaK B CJy4asx, YCTAHOBJIEHHBIX 3aKOHOM, WJM HAa OCHOBAaHHUH
Cyne0HOTO pereHusl.

B cratee 5 KonBeHnuuu «QO 3aiure npaB 4ejJOBEKa U OCHOBHBIX CBOOOI»
(manee — KoHBeHIIMsT) MPsIMO YKa3aHO HA 00s13aTEIBHOCTD CyI€OHOTO KOHTPOJIS
B TapaHTHH MPaBa Ha CBOOOY U HEMMPUKOCHOBEHHOCTb.

CyneOHbII KOHTPOJIb HAa dTame AOCYyAeOHOrO MPOU3BOICTBA SIBISETCS
OTHOCHUTEJIbHO  HOBBIM  HHCTUTYTOM B  YTOJOBHO-TIPOLIECCYABHOM
3akoHOnatenbcTBe  AsepOaiiikanckoii  PecriyOnmukn. B otimume ot
MPOKY POPCKOTO HAA30pa, CyAeOHBINH KOHTPOJIb HATIPABJICH HA MPEIOTBPALIEHUE
HE3aKOHHOTO BMEIIATENbCTBA B MPaBa M CBOOOIBI YEJIOBEKA AESITEIbHOCTh U
CyOBEKTOB MPEABAPUTEIHHOTO pACCIACNOBAaHUS Ha JTame AoCyaeOHOro
MPOU3BOACTBA. B TO BpeMst kKak MPOKYPOPCKUN HA30p B IIEJIOM HAMpPaBJICH Ha
MPOBEPKY COONIOICHUS 3aKOHHOCTH B JEATEIbHOCTH OPraHOB MO3HAHUS W
OTEePaTUBHO-PO3BICKHBIX OPraHOB, CyAE€OHBI KOHTPOJb HOCHUT (PYHKIIHIO
MPOBEPKU, TOTO KaK CO CTOPOHBI CYOBEKTOB OIMEPATHUBHO-PO3BICKHOMN
NEeATEeIbHOCTH cobmronaercs 3aKOHHOCTD, 000CHOBaHHOCT®,
MPOMOPLHUOHAILHOCTD, LIENIECOOOPA3HOCTh U HEOTJIOKHOCTh OTPAHHYEHUS TTPAB
U CBOOO/ YeNlOBEKa.

Cornacuo 3akony AszepbaiimkaHckoit Peciybmukn «O0 onepatuBHO-



PO3BICKHON aedATenbHOCTHY OT 28 okTsa0ps 1999 ronma (mamee - 3akoH «O06
OTEPATUBHO-PO3BICKHON JESTENbHOCTH») HECMOTPS HAa TO, 4YTO CyAeOHBIN
KOHTPOJIb 3a OIEPaTHUBHO-PO3BICKHON MAESTENbHOCTBIO U OTJIMYAETCsl OT
IIPOKYPOPCKOro Ha30pa TEM HE MEHee MEXy HUMU €CTb U CXOKUE UYePThL

B gactu I crateu 20 3akona «O06 onepaTuBHO-PO3BICKHON €S TETbHOCTI
YKa3bIBA€TCSI, YTO HAA30P 3@ UCIIOIHEHHEM 3aKOHOB CyObeKTaMH ONepaTHBHO-
PO3BICKHOM  NEATENBHOCTH  OCyWeCTBIsieT  ['eHepanbHBII  NPOKYpPOP
Azepbaiimkanckoii PecniyOivku W YIIOJMHOMOYEHHBIE WM  MPOKYPOPBHL
CornacHo yactsm IV 1 V naHHOM CTaThy CBeeHUs 00 OpraHU3aliu, TAKTHKE,
crioco0ax M CPEACTBaX ONEPATUBHO-PO3BICKHBIX MEPONPHUSTHH HE BXOAAT B
IpeaMeT  MPOKYpPOPCKOro  Hajgzopa U I'eHepanbHBI  IIPOKYpOp
Azepbaiimkanckoii PeciyOnvku W YIIOJHOMOYEHHBIE UM MPOKYPOPHI,
OCYILIECTBJAIOIIME HAA30p 3a ONEepPaTUBHO-PO3BICKHON JE€ATENbHOCTBIO,
TOJDKHBI 00€CTIEYNTh CEKPETHOCTh CBEICHH, OTPAXKEHHBIX B MTPEICTABIECHHBIX
UM JIOKyMEHTaXx.

Taxum 00pa3oM, HECMOTPSI HA TO, YTO MEXKAY CyAeOHbIM KOHTPOJIEM H
IPOKYPOPCKUM HAA30pOM HAOJFOAAETCsl pa3iMyuue ¢ TOYKU 3PEHHs MpeaMera
HA/30pa, TeM He MEHee C YUETOM CIelU(pHIecKuX 0COOEHHOCTEH OnepaTuBHO-
PO3BICKHOH nesTenbHOCTH, TpeOoBaHus yactu IV u V cratbu 20 3akona «O0
ONEepPaTUBHO-PO3BICKHON AESTENIbHOCTU» MOXKHO OTHECTH U K JIeATENbHOCTH
cyneOHOro KOHTPOJIS.

PykOBOACTBYSICH NMPHHLMIIOM Pa3AENIeHHs] MPOLECCYNbHBIX (yHKIHA,
cynl He 00si3aH TMOJHOCTBIO OCYILIECTBIATH KOHTPOJb 32 HCIOJHEHHEM
3aKOHHOCTH B OOJIACTH AEATENBHOCTH CyOBEKTOB OMEPATUBHOTO PO3BICKA HIIH
MPEeABAPUTENILHOIO  pacciefoBaHus. Tak, perucrtpauuss CBEACHUH O
IIPECTYIUIEHNH, TOCTAHOBJIEHHE O Hauaje MpedBapUTEIbHOIO paccieqOBaHUs
WIKM TpolLieccyaibHble Mephbl HE CBSI3aHHbIE C OTPAaHUYEHHEM MHBIX MpPaB U
cBOOOJ UeIOBEKa, HE MOTYT SIBJISAATHCS TIPEAMETOM CYIAEOHOTO KOHTPOJIS.

B Ilocranosnenun Ilnenyma Konctutyumonnoro Cyaa ot 5 aBrycra
2009 roma «O TonkoBanus cratbu 449.2.3 VYronosHo-IIporeccyanbHOro
Konmekca AsepOaiimkanckodi PecrnyOmukuy» ObUIO  OTMEUEHO, YTO B
NPOM3BOJCTBE CYAEOHOrO KOHTPOJISI Cyd B OCHOBHOM HCIIOJIHSIET [IBE
00s13aHHOCTH: O0eCTeueHne 3aKOHHOCTH OTAEJbHBIX NEHCTBUH, COBEPIIAEMbIX
OpraHaMM U JOJDKHOCTHBIMH JIMLAMH, YIOJHOMOUYEHHBIMHM IO YTOJOBHOMY
NPECIeOBAHUIO, U TPUHIMAEMBbIX UMH PEIIEeHUI;, 3alura npaB u CBOOO.
YYaCTHUKOB YTOJIOBHOTO Tpouecca (UCKIIOYeHHe HEOOOCHOBAHHOTO U
HE3aKOHHOTO  OrpaHWYeHUs, MPUOCTAHOBJIEHWE HApyLIEHUs TMpaB U
BOCCTAHOBJICHHE HAPYIIEHHBIX MPAB).

Takum o0pa3oMm, B OTJIMYHE OT MPOKYPOPCKOrO HAA30pa, MpeaMer
cyneOHOro KOHTPOJISI COCTaBJISIET 3aKOHHOCTh U OOOCHOBAHHOCTb PEIIEHHIH,
NPUHATBIX OpraHaMu J[AO3HaHHUs, CJEACTBUS U IPOKYypaTypbl B CBSA3H C
rapaHTueil mpas u CBOOO Y€IOBEKa U IPaXKIaHUHA.

Kak Opi1o OTMEueHO, CyneOHBIi KOHTPOJb - OTHOCHUTEIBHO HOBBIN
UHCTUTYT B YTOJIOBHO-IIPOLIECCYATBHOM 3aKOHOATENbCTBE A3zepOaiiiskaHCKON



PecnyOmukn. Crates 442.2 VIIK, Bctynusiero B cuity ¢ 1 centsiops 2000 rona
omnpenessis  00beKT CyaeOHOTO KOHTPOJISI YKAa3bIBAeT, YTO B MOPSAKE
OCYIIECTBJIEHUs] CyA€OHOrO0 KOHTPOJII CyJI pacCMaTpUBaeT CleAyrolee:
XojaTaficTBa M MPEACTABIEHUS MO MNPUHYAUTENbHOMY IPOBEIEHUIO
CJIEZICTBEHHBIX AEHCTBUI, NPUMEHEHHUIO Mep MPOLIECCyalbHOIO NMPUHY KACHUS
WIM TPOBEACHUIO ONEPAaTUBHO-PO3BICKHBIX MEPONPUATUNH B CBA3M C
coobmeHusiMiu 00  OrpaHWYeHWHM  TpaBa  KakAoro H©Ha  csodony,
HENPUKOCHOBEHHOCTH JKUJIMILLA, JINYHYIO HENPUKOCHOBEHHOCTD,
COOCTBEHHOCTb, MPABO HA COXpPaHEHHE JIMYHON TalHbI (B TOM YHCJIE TaWHBI
CEeMEWHONW JKU3HM, TEPENUCKH, TeNe(OHHBIX IEePEroBOPOB, IOYTOBBIX,
TenerpadHbIX W HMHBIX COOOIIEHHUI), CO CBEOCHUSIMH, COMAEPKAIUMHU
rOCyJapCTBEHHYIO, TPO(PECCHOHATIBHYIO NI KOMMEPYECKYIO TaliHy, Hapsay ¢
STUM KaJIOOBI Ha MpOLECCYalbHbIe NEHCTBUS MM IOCTAHOBJIEHUS OpraHa,
OCYLIECTBJISIFOIIErO YIOJOBHBIN IPOLIECC.

Bompockl oTHOcsuecst k oOmacth cyaeOHOTO KOHTPOJS,, a TaKikKe
MpaBUjIa UX OCYIIECTBJICHUS] YCTAHABIUBAIOTCA cTaThaMu 443-454 VIIK. Ot
CTaTbU MpPENyCMAaTPUBAIOT HAJIUYHE B YIOJOBHOM IIPOLIECCE IPOBEAEHUS
CJIEICTBEHHOTO JAEHICTBUsI B MPUHYAUTEIBHOM THOpSAAKE, NPUMEHEHUs
NPOIECCYalIbHOH Mephbl MPHHYXKIASHUS, a TAKKe HAJIM4YUS B O0S3aTEIbHOM
nopsizike cy1eOHOro KOHTPOJIS B CJIy4ae MPOBEASHHSI ONIEPATHBHO-PO3BICKHOTO
MEpPOIPUSATHSIL.

Hapsny ¢ 5TUM OCHOBaHUS ONEPAaTUBHO-PO3BICKHON JeATeIbHOCTU
perymupyrorcs 3akoHOM «OO0  OmepaTHBHO-PO3BICKHOW — JESITETbHOCTH.
Hannaeiii  3akOH mpeaycMaTpuBaeT TNPOBEACHHE JHIOOOrO  ONEepaTHBHO-
PO3BICKHOTO MEpPOIPUSTHS, HaIpPaBJIEHHOTO Ha OrpaHUYeHue
KOHCTUTYLIMOHHBIX TIPaB U CBOOO JIIO/IEH JIMIIb HA OCHOBAHUU PEILEHHs Cyia
WIA HEMeIUIeHHOe WH(POPMHUPOBAHMU CyJa O AAHHOW Mepe cpasy Iocie ee
MIPOBENEHUS.

Epponeiicknit Cyn no npasam denoseka (nanee — Esponetickuii Cyn) B
psiie TIOCTAHOBJIEHUI OTMEYall HEOOXOAMMOCTb CcyaeOHOro KoHTpois. Tak,
Epponeiicknit Cyn B IloctanoBnenuu ot 26 oktsa0ps 2006 roga mo peny
Xynobun nporus Poccun ykaszan, 4To HEOOXOAMMO YCTaHABIMBATH SCHYIO U
MPEeIBUIUMYIO MPOLIEAYPY MO OCYLIECTBJIECHUIO CJIEICTBEHHBIX MEPONPUATHUH,
TaK ke, KaK U CIeIHaIbHOr0 KOHTPOJIS, YTOOBI 00ECIIeYUTh TOOPOCOBECTHOCTh
IeHCTBUH OpPraHOB TOCYAapPCTBEHHOW BJIACTH U COONIOAECHUE TOJKHBIX LeJei
CO CTOPOHBI IIPAaBOOXPAHUTENbHBIX OpraHoB. MneHTu4Hasi npaBoBas MO3ULMS
Takke BeipaxkeHa B [locranoBnenusix Esponetickoro Cyna ot 6 centsiops 1978
rona no neny «Knacc u npyrue npotus ['epmanumny, ot 15 utons 1992 rona no
neny «JIronu mpotus LIselinapuny.

EBponeiickuit Cya B CBOMX MOCTAHOBJICHHSIX YKa3bIBAET, YTO CyAeOHBIN
KOHTPOJIb HAaJd ONEPaTUBHO-PO3bICKHONW JESITENbHOCTBIO  KOHTPOJUPYET
NPEIOTBPALICHUE 3JI0YTOTPEOIEHUsI U COPA3MEPHOTO HCITOJIB30BAHMS CHIIBL.
EBponetickuii Cyn B ITocranoBnennu ot 2 centsops 2010 roma o aeny Y3yH
npoTHB [ 'epMaHUM OTMEYaeT B CUJIy TOT'O, YTO YCTAHOBJICHHBII Ha aBTOMOOMIIE



MOMO3peBaeMbIX W BBIMONHSIOMMN (GyHKIM0 Habmonenuss GPS (cucrema
rJ100abHOTO TTO3UITHOHHUPOBAHUST ) UCIIOJIb30BANIACH MO CYAEOHBIM KOHTPOJIEM
B LESIX TMPENOTBPALIEHUs TOTOBALIETOCS TMPECTYIUICHHs, OCYLIECTBJICHA
aIeKBATHBIMU U 3((EKTUBHBIMU TAPAHTUSAMH. A 3TO BBITOIHOE CPENCTBO IS
MPEeIOTBPALICHNS]  3JIOYMOTPeOJIeHusT B TNPOBEACHHHM  HCIIOJB30BAHHBIX
ONEPATUBHO-PO3BICKHBIX MEPOTIPUSITHH.

Hanmuume cyneOHOro KOHTPOJsi, B TEPBYKD Odepenb, O3HAYaeT
OCYLIECTBJIEHHE KOHTPOJII 3a OMNEPAaTUBHO-PO3BICKHOM JEATEIbHOCTBIO
OecnpuctpactaeiM opranoM. Erponeiickuii Cyn B [locraHoBneHun ot 28 HIOHS
2007 roga 1o menmy Accomuaris BO UMsi MHTerpauuu B EBpony 1 ripaB denoBeka
U DKuUMuA4YMeBa NOPOTHUB bojrapuu ykasaja, YTO TMOPY4YE€HHUE OpraHam
BHYTPEHHUX J€JI, HEMOCPENACTBEHHO OCYLIECTBJSIOIIUX MPUMEHECHHE
CHEIMAIbHBIX CPENCTB, OOIIero Haa3opa 3a MNPUMEHEHHEM CEeKPETHOrO
HaOIOZIeHNs, B KOHEYHOM WTOT€ YKa3blBaeT HAa OTCYTCTBHE HAaa30pa 3a
OTePaTUBHO-PO3BICKHBIM OPTaHOM CO CTOPOHBI OECIPUCTPACTHOTO OpraHa, a
9TO YKa3bIBAaET Ha HapymeHue TpedoBanuii ctaterl 8 KoHBeHIMH.

B cooTBercTBUH ¢ 3akOHOAaTenbCTBOM AszepOaiimkaHckol PecryOmiuku
pe3yJbTaThl  ONEPATUBHO-PO3BICKHON  NMEATENbHOCTH, HCIOJb3yEMbIE B
YTOJIOBHOM MPOLIECCe, MOTYT OBITh MOJYYEeHBI IByMS My TsiMU: 1) B pe3ynbrare
MEPOTPUSTHIA, MPOBOJUMBIX C COTJIACHS CYa; 2) B pe3yJIbTaTe MEPONPHUSATHH,
OCYIIECTBIISIEMbIX O€3 TPeIBAPUTENLHOTO COrJiacus CyJa, HO C YCIOBUEM
MOCJIEAYIOMIETO OMOBEIICHHS Cy1a 00 YKa3aHHBIX MEpax.

B nepeomM ciyyae, mpobnema o0bema (ripenena) cyaeOHOro KOHTPOIIS 3a
MPOBEACHUEM  OMEPATUBHO-PO3BICKHON  ACSTENBHOCTH B TOPSIKE
MPEeIBAPUTENILHO MOYYSHHOTO CyIeOHOro pelieHus] Ha MPAKTUKE HE CO3MaeT
kakue-a1u00 cropbl. M3 crathu 446.4 YIIK BUAHO, YTO K XOAATANHCTBY JTOJKHBI
OBITb  TPWJIOKEHBI ~ MaTepPUaNbl, TMOATBEPKIOAIOIINE  HEOOXOANMOCTH
MPUHYAUTEIBHOTO TIPOBEICHHS CIEACTBEHHOIO ACHCTBUS, TPUMEHEHUSI MEPbI
MPOLIECCYATbHOTO MPUHYKACHUS WA MPOBEICHUS ONEPATHBHO-PO3BICKHOTO
Meponpusatus. [Ipy  HEAOCTATOYHOCTM 3THX  MaTE€pPUAJiOB  MPOKYPOP,
OCYLIECTBJISIFOIIMI  TMPOLECCYalIbHOE  PYKOBOACTBO  MPEABAPUTEIbHBIM
paccieoBaHUEM WM CYAbs, OCYIIeCTBJSIOmME  (QyHKIuM cyaedHOro
KOHTPOJISI, B TIpaBe MOTPeOOBaTh UX BOCIIOTHEHHSI.

3akoHO#aTeNnb MJisi OOOCHOBAaHUS XOHATaiCTBa PYKOBOAWTENSI OpraHa,
OCYLIECTBJISIFOIIETO OINEPATUBHO-PO3BICKHYIO ACSATEIbHOCTh, BBIABUTAET Psif
TpeboBanuii. Hampumep, B XogaraiicTBe [HOKHA ObITh 0OOCHOBaHA
HEOOXOAUMOCTD MPOBENIEHUS OMEPATHBHO-PO3BICKHOTO MEPOTPUSITHSI, 8 TAKIKE
yKa3aHbl KaKWe LEeIU JAOUKHBI OBITh JOCTUTHYTHI B PE3YJbTaTe MPOBEIACHUS
OTEPATUBHO-PO3BICKHOTO MEPOIPHUSTHS U TIOYeMy HEJIb3s JOOUTBHCS 3THUX
pPe3yJIbTaTOB APYTUMHU Crocobamu M CPEACTBAMH, HAa KaKOH CPOK, B KaKOM
MECTe M KaKhM CIOCOOOM MpenyCMOTPEHO TPOBEACHHE  ONEPaTHBHO-
PO3BICKHOT'O MEPOTIPUATHS U IPYTHE BAKHBIE CBEACHUSI.

[lonoxkeHust, yka3aHHbIE B XOAATaWCTBE OpraHa, OCYILECTBJISIOIIETO
OTePATUBHO-PO3BICKHYIO NEATEIbHOCTD, MTOCIe OOOCHOBAHUS, MPECTABIISIFOTCS



npokypopy. [Ipokypop, B CBOIO odepenb, O3HAKOMHUBIIUCH C MaTepUAIAMU O
MPOBEACHUH ONEePATUBHO-PO3BICKHBIX MEPOTIPUATHH, MPUHUMAET
COOTBETCTBYIOIIEE IMOCTAHOBJICHHE, TO €CTh JIMOO BBIHOCUT OOOCHOBAHHOE
MOCTAaHOBJICHHEe OO0 OTKa3e 3alUThl XOAATAWCTBA, JIMOO TMPWIOKHB K
XONAaTalHCTBY MaTepHuaibl, TMOATBEPKAAOIINE HEOOXOAUMOCTh MPOBEICHUS
MEPOTPUATHI, HAMpaBJA€T B CyJd NPENCTABJICHHE [JI1 BBIHECEHUS
COOTBETCTBYIOLIETO PEIICHHUSI.

Takum 00pa3oMm, yCTAaHOBJICHHBIE 3aKOHOJATENILCTBOM TMOJHOMOYHS
CYyIbH, OCYIIECTBJSIFOIIEr0 CyAeOHbII KOHTPOJIb 34 MEPONPHUSTHUSIMH,
MPOBOIUMBIMH C COTJIACHSI CyJa, HNOCTATOYHO IIUPOKH. Bo-mepBhIxX, K
XOaTaCTBY, BBIABUHYTOMY C LIEJIbIO TOJYUE€HUsI COTJIACHUS CyAa, IOJIKHBI
OBITb  MPWJIOKEHBl ~ MaTepUaJbl, MOATBEPKOAOIINE  HEOOXOANMMOCTH
MPUHYAUTEIBHOTO TIPOBEICHHS CIEACTBEHHOIO ACHCTBUS, TPUMEHEHUSI MEPbI
MPOLIECCYATbHOTO MPUHYKACHUS WJIA TPOBEICHUS OMNEPATHBHO-PO3BICKHOTO
Meponpusatus. [Ipy HEAOCTaTOYHOCTH 3THUX MAaTEPUAJIOB, CyAbsl BIIPaBe
TpeboBaTh UX BOCIIOJHEHHUS.

Kak BumHO, mpu MpoOBEIEHUU ONEPATUBHO-PO3BICKHBIX MEPOIPUSTUH, B
VYIIK mnpenycMOTpeHO pacCMOTpeHUe B CyneOHOM TOpsIKe MaTepuajioB o0
OTPaHUYEHUN KOHCTHTYIIMOHHBIX TpPaB M CBOOOJ KaXIOro OTHOCHTENLHO
JUYHON HEPUKOCHOBEHHOCTH, TAWHBI MEPEMTUCKH, TeJIe(OHHBIX MTEPETOBOPOB,
OPYTHUX CBENEHUH, MepenaBaeMbIX MOYTOH, TejaerpagoM U CETSIMH MOYTOBOH
CBsI3H, a TAK)KE HEMPUKOCHOBEHHOCTH KIHINA. B cynie co3naroTcs ycnoBust Aist
obecrevyeHns: CeKPETHOCTH CBEIEHHH, YKa3aHHBIX B OMEPATHBHO-PO3BICKHBIX
JOKYMEHTaX, MOCTYMUBIINX B MOPSAKE CYy1eOHOTO KOHTPOJIS.

B cootBerctBum co crateeii 448 VIIK mo pesynbratam cyaeOHOro
3aceaHusi, OTHOCUTEIBHO BOIPOCOB MPOBEACHHUS OINEPATUBHO-PO3BICKHOTO
MEPOTPUATHSI, CYIbsI Pa3peliaeT MPOBEICHUE COOTBETCTBYOIIETO ONEPATUBHO-
PO3BICKHOTO MEPOTPHUSATHS TUOO OTKA3BIBAET B €r0 MPOBENCHUN W TPUHUMAET
MO 3TOMYy IOBONY OOOCHOBAaHHOE perieHue. Jl[aHHOE peleHue mnepenaeTcs
WHULIUATOPY  TPOBENCHMS]  ONEPaTUBHO-PO3BICKHOTO  MEPONPUSITHS, H
MPEICTaBJICHHBIE MaTepHasibl BO3BpaIarOTCss oOpatHOo. B TO ke Bpewms,
pelleHre MPUHSITOE CYIOM B MOpsiiKe CyAeOHOro KOHTPOJIS, JOJIKHO OBITh
MIOJTHOCTBIO OOOCHOBAHO CYIbEH.

Ilpu uccnenoBanuu 3ampoca I abamuHckoro paiioHa cyna Ilnenymom
Koncrutyunonnoro Cyna ObUIO  YCTAHOBIIEHO, YTO TOCHE TMPUHSTHUS
HEOTJIOXKHBIX MEpP TMOPSAOK OMOBEIICHHS Cyda O Mepax, MPOBEACHHBIX B
MOpsIAKE CyneOHOro KOHTPOJIS, Ha TPAKTUKE NPUMEHSIETCS TO-Pa3HOMY.
IIpuunHOI 3TOrO, B MEPBYIO OUepeidb, SBJISETCS COBEPIIEHHO (GopMaibHbIi
nonxon CyObeKTOB, MPUMEHSIOIINX 3aKOH K TpeOoBaHWsSIM HOpPMBI Tak,
corjacHo TpeboBaHusiM crathu 445.2 YIIK B ciydasix, mpeayCMOTPEHHBIX B
gactu derBeptoir crtathu 10 3akoHa «OO0 omepaTUBHO-PO3BICKHOMN
NEeATEIbHOCTH» OIEPATUBHO-PO3BICKHBIC MEPONPUSITHS, YKA3aHHBIC B CTAThE
4451 VIIK, wmoryT ObITb mNpoBeneHbl 0Oe3 TMOCTAaHOBJICHUS Cyna IO
MOTHBUPOBAHHOMY  TIOCTAHOBJICHHIO  YIIOJHOMOYEHHOTO JIMIA OpTaHa,



OCYIIECTBIISIOIIETO OMEPATHBHO-PO3BICKHYIO NETENbHOCTD. [Ipu 3TOM Ciiy4ae
YIOJIHOMOYEHHOE JIUIO OpraHa, OCYIIECTBISIFOIIErO OMEPaTUBHO-PO3BICKHYIO
NEeSITeIbHOCTh, TIOCJIEe TPOBEAEHUS COOTBETCTBYIOINETO MEPOMPUSTHS B
TedeHue 48 4acoB IOJDKHO MPENCTAaBUTD CYAY, OCYLIECTBISIOIEMY CYIeOHBIH
KOHTPOJIb, ¥ MPOKYPOPY, OCYIIECTBJISIFOIIEMY MPOIECCyaTbHOE PYKOBOJCTBO
MPeIBAPUTENIbHBIM PAaCCIEIOBAHUEM, MOTHBHPOBAHHOE IOCTAHOBJIEHHE O
MPOBEJICHUH OMEPATUBHO-PO3BICKHOTO MEPOTIPHUSITHSI.

VYka3annast Hopma YIIK tpeOyer ot opraHa, mpOBOZSIIErO OMEPaTHBHO-
PO3BICKHOE MEPOTPUSITHE, B TOPSIAKE CyAeOHOTO KOHTPOJIA, B TeueHue 48 4acos
MocJie TIPOBEACHHSI COOTBETCTRYIOIEH Mephl, (POPMAIbHO MPEACTABUTH CyAy,
OCYUIECTBIISIIOIIEMY  CyAeOHBIH  KOHTPOJb  JIMIIb  MOTHBHUPOBAHHOE
MOCTAHOBJICHHUE O MPOBENEHUH OMEePATHBHO-PO3BICKHON MEpHI.

B caywae ¢opmanmpHOro momxoga K BOMPOCY CyA AOKEH BBIHECTH
COOTBETCTBYIOIIIEE PEIICHHE, TIPH STOM MPOBEPUB HEOOXOIUMOCTh TPOBEACHUS
OTIePATUBHO-PO3BICKHOTO MEPOIPHSITHSI U MPOBEJEHUE €€ B COOTBETCTBUU C
3akoHOM. Komust TaHHOTO peleHust OTIPABIISIETCS] OPraHy, OCY IECTBIISIO MY
OTEePATUBHO-PO3BICKHYIO NIEATEIBHOCTE M TPOKYPOPY, OCYIIECTBISIOMEMY
PYKOBOACTBO TMpPENBAPUTENIbHBIM  CIEACTBHEM. B  panbHeimem, mnpu
PacCMOTPEHMH Jeja MO CYLIECTBY, pe3yJbTaThl JaHHON OMNEPATUBHOW MEpbI
paccMmarpuBaroTCs B oOmeM mopsinke. To ecTh, pe3yJbTaThl ONEPaTHBHO-
PO3BICKHBIX MEPONPHUSITUN TPOBEPSIFOTCS W OLEHUBAIOTCS, KaK W JPYrue
JOKa3aTeNIbCTRA.

DopManIbHOCTh CyeOHOrO KOHTPOJST MOXKET YyHomoOuTh (YHKIHIO
CyneOHOrO  KOHTPOJII — JEATEIbHOCTH  «IIACCUBHOH  JISTHTUMHU3ALIAI.
BcectoponHee pa3bsicHEeHHE MaHHOTO TepMHHA naHo B llocTaHOBIeHUU
IInenyma Koncrturyumonnoro Cyma ot 19 mas 2014 roma «O TOmKOBaHHUH
cratbu 2.1 3akoHa AszepOaiimxkanckoit PecnyOmuku «O T'ocymapcTBeHHOM
peecTpe HeABMKUMOTO UMYITeCTBa» U cTatel 2.2 1 2.2.1 AIMUHUCTPATUBHOTO
IIpoueccyanbuoro Kogekca Azepbaiimkanckoit PecniyOnukmy. OnHako cynom
BBEJI€HA CTeNAJIbHAS MTPOLECCyaTbHast 00sI3aHHOCTh OTHOCUTEIbHO KOHTPOJIS
Ha J0CyneOHOM »JTame - OOS3aHHOCTh MNPEAOTBPAINEHUS HE3aKOHHOTO
BMEIIIATEJIbCTBA B TIPaBa U CBOOOABI UeJIOBEKA U MPaKIaHIHA.

Crnenyer ydecTb, uTO O0OBEKT CyAeOHOrO KOHTPOJSI COCTOUT W3 IBYX
OCHOBHBIX 3JIEMEHTOB. 1) 3aluTa KOHCTUTYLMOHHBIX MpaB U cBodox, 2)
3aKOHHOCTb ¥ OOOCHOBAHHOCTh IOCTAHOBJICHHI, TPUHSATBIX OpPTraHaAMHU
JO3HAHMUS, CJCNCTBUS U MPOKYPATYPhI CBSI3aHHBIC C 3AIMUTON MAHHBIX MPAB U
cBoOox. st obecneueHust KOHTPOJIA 32 3THUMHU 3JIEMEHTAMH CYAbl JOJIKHBI
UMETh JOCTATOYHO IMOJHOMOYMN IJisi OCYIIeCTBiIeHHus (yHKUIUN cyaeOHOro
KOHTPOJTS.

B cratee 143.2 VIIK oTmeuaercs, 4TO J03HaBaTelb, CJIeNOBAaTElIb,
MPOKYPOP WK CYJ BIIPaBe MO XOAATAWCTBY CTOPOH YTrOJIOBHOTO MPOLECCa MK
1o COOCTBEHHOW MHUIIUATHBE B MPOLIecCe COOMPaHMSI TOKA3aTEIbCTB TPeOOBATh
OT (DM3UYECKHX, FOPUIANYECKUX U IOJKHOCTHBIX JIMI, a TaKXe OPTaHOB,
OCYIIECTBIISIIOIIUX OMEPATUBHO-PO3BICKHYIO JESITEJIbHOCTb, TMPENCTABICHUS



JOKyMEHTOB U BEIIEH, UMEIOIINX 3HAYEHUE IS yTOJIOBHOTO MPECIEAOBAHUS, a
OT YIIOJHOMOYEHHBIX OPTraHOB U JOJIKHOCTHBIX JIULI - POBEACHUS TPOBEPOK U
PEBU3UI.

OTH  TOJHOMOYHSI CyJa OTHOCSTCS K  Tpoueccy  coOupaHus
nokaszatenbcTB. [IpoBeneHne oOnepaTUBHO-PO3BICKHBIX MEPOMPUSITUH  T0A
CyneOHBIM KOHTPOJIEM Na€T OCHOBAHUE UCIOJB30BAHUS PE3YJIbTATOB aHHOM
Mepbl B Ka4yeCTBE JOKA3aTEJIbCTBA B YTOJOBHO-TIPOLIECCYAJIBHOM TOPSIIIKE.
Takum obOpazoM, B memsix obecrneueHus: 3p(HEKTHBHOTO W OOBEKTUBHOTO
UCTIOJIb30BAHUST JOKA3aTENbCTB CyAbl B JaJNbHEWIIEM Ha NOCyAeOHOM 3Tare
JOJKHBI OBITh MMOJIHOMOYHBI IS ITUPOKOTO U BCECTOPOHHETO OCYIECTBICHUS
byHKIMH CyaeOHOTrO KOHTPOJIS.

IInenym Koncturyumonnoro Cyga cudraer, 4dYTO CyAbs IpH
OCYIIECTBJICHUU Ha AOCYyNeOHOM »Tame CyneOHOro KOHTPOJNs oOnamaer
CJIENYIOMMUMH TOJTHOMOYHUSIMHU

- paspewiaTb NPOBEICHHE OMNEPATHBHO-PO3BICKHOTO MEPONPUITHS H
YIOOBJIETBOPATh WM OTKJOHSTh XONATAalCTBO, BBIABHHYTOE B CBA3U C
MPOBEACHUEM MEPOIPHUSITHS,

- TIPOJIJIEBATh CPOK IEMCTBHUS MOCTAHOBJICHHSI O 3aKOHHOM OT'PaHHUYCHUH
KOHCTHUTYIIMOHHBIX MPaB ¥ CBOOO JINIIA,

- UCTpeOOBATh TOMOJHUTENIbHBIE MAaTEPUANTBbl 00 OCHOBAHUSIX IPOBEACHHUS
ONEPATUBHO-PO3BICKHBIX MEPOIPUSITH,

- BBICJIYIIMBAThH JIMIO MpaBa U CBOOOIBI KOTOPOrO OrPAaHUYEHBI U TPU
HEOoOXOAUMOCTH (B 3aBHCUMOCTH OT CKPBITOTO WJIM OTKPBITOTO MPOBEACHUS
OTEePaTUBHO-PO3BICKHBIX ~ MEPONPUATHI) WHPOPMUPOBATH 3ASBUTENST O
MPUYMHAX TPOBENCHHUS B OTHOIIGHUM HEro ONEepPaTUBHO-PO3BICKHBIX
MEpOIPUATHH,

- MPUHUMATh APYTUE MEPHI C LEJbI0 TAPAHTHH KOHCTUTY IUOHHBIX TIPaB U
cBOOO JTUIIA.

Crnenyer ydecTb, 4TO IpeAeNbl CyAeO0HOro KOHTPOJIS 32 MPOBENCHUEM
OMNEPATUBHO-PO3BICKHBIX MEPOIPUSATUM HEU3MEHHBI, HE3aBHCUMO OT TOTO,
OOOBITBI JI PE3YJIbTAThl 3THX MEPOIPUSITHIA, B MOPSIKE MPEayCMOTPEHHOM
3aKOHOATENbCTBOM, B PE3YJbTATE MEPOIMPHUSATHH, MPOBOIUMBIX C COTJIACHS
cyma, unu 0Oe3 ero MpeaBapUTENIbHOTO COTJIaCHs, HO C IOCIEAYIOIINM
omoBeleHneM cyn o0 3tom. B cBoro ouepenb, B pe3yibTare NpPOBEPKU
MPOBOAMMON B TOpsiAKe CyAeOHOTO  KOHTPOJST CyObl MPUHUMAKOT
COOTBETCTBYIOIIME pelieHus. MMEeHHO C 3TOM TOYKM 3pEeHus, Ioche
MIPOBEACHUS ONIEPATUBHO-PO3BICKHBIX MEPOTIPUATUM CY bl TPOBEPUB B IOPSIIKE
Cyne0HOrO0 KOHTPOJISi 3aKOHHOCTh, OOOCHOBAHHOCTH, MPOMOPIIHOHAIBHOCTD,
1[e1eCO00Pa3HOCTh U HEOTJIOKHOCTh MPOBENEHUS JAHHOTO MEPOIPHUSITHS C
TOYKH 3PEHUS TAPAHTHH MPAB U CBOOO YeJIOBEeKa JOJKHBI IIPUHSITh PEIICHNE B
COOTBETCTBUU cO cTaTbeil 448 VIIK.

Yuursiasg otMedeHHoe, [Inenym Koncrutyunonsoro Cyna cienyrommum
BBIBOJAM:

- TIPU TIOCTYIUIEHUE B CyJ MOCTAHOBJIEHUS O MPOBEACHUHU OINEPATUBHO-



PO3BICKHOTO MEPONPUSITUs B COOTBETCTBUU CO cTaThel 445.2 YIIK B nopsnke
CyneOHOrO KOHTPOJisi JOJKHA OBbITh TIPOBEpPEHA €€ 3aKOHHOCTh U
00OCHOBAaHHOCTH ¢ TOYKH 3PEHUS O0eCTIeueHus IpaB U CBOOO YeJIOBEeKa U MPHU
HEOOXOAUMOCTH ¢ 00eCreYeHHneM CEKPETHOCTH MOTYT ObITh BOCTpPeOOBaHBI
MaTepuabl, 10OBIThIC B Pe3yJIbTaTEe ONMEPATUBHO-PO3BICKHON JESITEIbHOCTH,

- B Clly4ae eCJId MaTepuajbl JOOBITbIE HA OCHOBAHUHU MOCTAHOBJICHUS O
MPOBEJCHUH OTMEPATUBHO-PO3BICKHOTO MEPONPHUSATHS JOOBITHI B COOTBETCTBUU
¢ 3akoHoM «OO0 ornepaTUBHO-PO3BICKHON MEATEIbHOCTU» M MPEACTaBICHbI B
cooTBeTcTBUU ¢ TpeboBanusmu YIIK U BCECTOpOHHE MPOBEPEHBI B MOPSAKE
cyneOHOro KOHTPOJISI, TO B COOTBETCTBUU C TPEOOBaHUSIMU CTaThH 137 maHHOTO
Konekca MoOryT ObITh MPU3HAHBIL, B KAYECTBE JOKA3aTENIbCTB MO YTOJIOBHOMY
MPECIEIOBAHUIO.

PyxoBoacTysich YaCTBIO VI CTaThbU 130 Koncruryuun
Azepbaiimkanckoi PecriyOnuku, cratbsamu 60, 62, 63, 65-67 u 69 3akoHa
Azepbaiimkanckori Pecniyonuku «O Koncruryunonanom Cyne», Ilnenym
Koncrutynuonnoro Cyna AzepOatimkanckoii PecryOnuku

HNOCTAHOBNIJI:

1. Ilpu nocTynieHue B CyA MOCTAHOBJIEHUS O MPOBEEHUHU ONEPaTHBHO-
PO3BICKHOTO MEPOMNPUATHS B COOTBETCTBUM CO cTartbed 445.2 VYronosHO-
IIpoueccyanbHoro Kopekca AsepOaitmkaHckoit PecniyOnvku B mopsiake
cyneOHOro KOHTPONSL JOJDKHa OBITh TPOBEpEHa €€ 3aKOHHOCTh U
00OCHOBAHHOCTb C TOYKH 3peHHUsI oOecneueHus mpaB U cBOOOA UenoBeKa, pu
HEOOXOIUMOCTH ¢ 00€CIeueHueM CEKPETHOCTH MOTYT ObITh BOCTPeOOBaHBI
MaTepHaibl, TOOBIThIE B PE3YJIBTATE ONEPATHBHO-PO3BICKHON ESITETbHOCTH.

2. Ecim wmatepuansl noOBITbIE Ha OCHOBAHMU MOCTAaHOBJIEHHS O
NPOBEICHUH OMEPATHBHO-PO3BICKHOTO MEPONIPHUATHS 1OOBITH B COOTBETCTBUU
¢ 3akoHoM Asepbaiimxkanckoil Pecrybmuku «OO0 omnepaTuBHO-PO3BICKHOM
AESITeIbHOCTH) U TIPEACTABJICHBI B COOTBETCTBHH C TPEOOBAHUSMHU YTOJIOBHO-
IIpoueccyanbhoro Komekca Asepbaiimkanckoit Pecrnybmuku, a Takke
BCECTOPOHHE NMPOBEPEHBI B MOPSAKE CyA€OHOrO KOHTPOJIS, TO B COOTBETCTBUU
¢ tpebosanusimu crarbu 137 manHoro Kopmekca MoryT ObITh NMpHU3HAHBIL, B
KauecTBe JI0Ka3aTeNbCTB [0 YTOJIOBHOMY MPeCcieIOBaHHIO.

3. IlocTaHOBJIEHHE BCTYMAET B CHIIY CO JAHS OIyOJMKOBAHMUS.

4. TlocraHoBneHue OMNyOJMKOBAaTH B raserax «AsepOaifkany,
«Pecniybnmka», «Xanr razern», «bakuHckmii paboumiiy u B «BecTHHKe
Koncruryumnonnoro Cyna AzepOaiimkanckoit PecryOmukim.

5. TlocraHOBIIEHHE SIBISIETCS OKOHYATENbHBIM M HE MOXET OBbITh
OTMEHEHO, U3MEHEHO WM O(HUIHAIBHO NCTOJIKOBAHO HU OXHUM OPTraHOM WU
JIULIOM.

[peacenarenn dapxax Adayiiaes



AZORBAYCAN RESPUBLIKASI ADINDAN

Azarbaycan Respublikast
Konstitusiya Mshkamasi Plenumunun
QORARI

Azarbaycan Respublikast Inzibati Xatalar Macallasinin 332.1-ci maddasinin
bazi miiddsalarinin sarh edilmasina dair

S mart 2015-ci il Baki sohari

Azorbaycan Respublikasi Konstitusiya Mshkomasinin Plenumu Farhad
Abdullayev (sadr), Sona Salmanova, Siidabe Hoesonova, Rovson Ismayilov,
Ceyhun Qaracayev (moruzagi-hakim), Rafael Qvaladze, Mahir Muradov, Isa
Nacafov vo Kamran Sofiyevdan ibarat torkibda,

mohkoms katibi Elmaddin Hiiseynovun,

maraqlt subyektlorin niimayondslori Baki gshori Neorimanov rayon
Mohkomasinin hakimi Ramin Quliyevin,Azarbaycan Respublikasi Milli
Moaclisi Aparatinin Inzibati vo harbi qanunvericilik sobesinin bas moslohatgisi
Eldar 9sgarovun,

ekspert Baki Dovlst Universitetinin Hiiquq fakiiltasinin Konstitusiya
hiiququ kafedrasinin bag musllimi Elsad Nasirovun,

miitoxassis Azarbaycan Respublikast Ali Mahkomasinin hakimi 9hmad
Nurmammadovun istiraki ila,

Azorbaycan Respublikasi Konstitusiyasinin  130-cu maddesinin VI
hissesine muvafiq olaraq xiisusi konstitusiya icraatt uzre a¢iq mohkomo
iclasinda Azorbaycan Respublikasi Inzibati Xotalar Moacollosinin 332.1-ci
maddasinin bazi miiddsalarinin gorh edilmasine dair Baki gohari Norimanov
rayon Mahkomasinin miiraciati ile bagli konstitusiya isine baxdi.

Is iizro hakim C.Qaracayevin moruzosini, maraqli subyektlorin
nimayandslaorinin vo mutoxassisin ¢ixiglarini, ekspertin royini dinlayib, is
materiallarini aragdirtb miizakirs edorak, Azarbaycan Respublikasi Konstitusiya
Moshkamasinin Plenumu

MUQYYON ETDI:

Baki gohori Norimanov rayon Mshkomasi (bundan sonra — Narimanov
rayon Mohkomasi) Azarbaycan Respublikasinin Konstitusiya Meahkomasine
(bundan sonra — Konstitusiya Moahkomasi) miraciot edorsk, Azsrbaycan
Respublikasi Inzibati Xatalar Macallasinin (bundan sonra — IXM) 332.1-ci
maddasinin bazi miiddealarinin sorh edilmasini xahig etmigdir.

Miraciatde gostorilir ki, F.Olokberov Nerimanov rayon Mshkomasine
miiraciot ederok “Bakielektriksoboke” Ag¢iq Sehmdar Comiyyatinin 1 sayl
Miistori Xidmatlari Markazinds (bundan sonra — “Bakielektrikgoboka” ASC-nin



Isayli MXM) xidmatdo olan “TRUST” miihafizs sirketinin amakdag1 barasinde
inzibati xota haqqinda is iizro icraatin baslamlmasini vo IXM-in 332.1-ci
maddasinds nazaords tutulmug masuliyyata colb edilmasinixahis etmisdir.

F .Olokbarov 6z sikayatini onunla asaslandirmisdir ki, elektrik enerjisinin
istifadasine gors borcunu 6domak tigin “Bakielektriksaboks” ASC-nin 1sayl
MXM-ns gsldikds binanin muhafizoesini tomin edon “TRUST” sirkatinin
omokdasi onun goxsiyyat veasigaesini girov maqsadi ilo toleb etmisdir.
F.Olokborov muhafize xidmati omokdasinin harskastlorini qanunsuz hesab etss
ds, macburiyyast qarsisinda gqalaraq soxsiyyst vasiqaesini homin goxss toqdim
etmig vo binaya daxil olub elektrik enerjisinin istifadesine gora borcunu
O0domigdir. Sonradan ise mithafize xidmaeti emakdaginin haroketini qanunsuz
hesab edon F.Olokbarov hemin goxsin inzibati masuliyyato colb edilmasi
maqsadi ila polis va prokurorluq orqanlarinasikayatlo muracist etmigdir. Homin
orqanlar IXM-in 332.1-ci maddoesi ileslagedar olan islorin onlarin
solahiyyatlorine aid olmadigini bildirdikden sonra F.Olokbarov sikayatle
Narimanov rayon Mahkomasine muraciat etmigdir.

Norimanov rayon Moahkomasi muracistde gostormigdir ki, soxsiyyat
vasigasinin qanunsuz alinmasi ve ya girov gotiirilmesi IXM-in 332.1-ci
maddasine osasen inzibati xota kimi tovsif olunur ve bu inzibati xatalar
haqqinda islors baxmaq IXM-in 360-c1 maddasine miivafiq olaraq rayon (sohar)
mahkamalarinin salahiyyatlorine aid edilmigdir. Lakin inzibati xotalar haqqinda
qanunvericilikdo homin xstanin téradilmasing gors protokolu tortib edon vo
itttham1 iroli stren solahiyyetli orqan muoeyyen edilmoediyinden, Nerimanov
rayon Mohkomaosi asagidaki masslslors aydinliq gatirilmasini Konstitusiya
Mbohkomasindanxahis etmisgdir:

- IXM-in 332.1-ci maddasinds noazards tutulmus inzibati xata toradildiyi
halda inzibati xata haqqinda protokol tortib edilmadon icraatin baglanilmasi
tigiin hamin Macallenin 360-c1 maddasinin taleblorine miivafiq olaraq birbasa
rayon (gohor) mehkemasine muracist edilmasinin miimkanlayi masalasi;

- IXM-in 332.1-ci maddssinin subyektinin IXM-in 16-ci maddasi
baximindanvezifali goxs (xtsusi subyekt) vo ya homin Macallonin 15-ci
maddasi baximindan fiziki goxs (imumi subyekt) hesab edilmasi mosalosi;

- IXM-in 332.1-ci maddssinds nazards tutulan inzibati xata toradildiyi
halda,hanst orqanin (vezifali goxsin) inzibati xata haqqinda protokol tartib
etmok salahiyyatine malik olmasi.

Konstitusiya Moahkamasinin Plenumu mduraciatlo olagadar asagidakilar
geyd etmayi zaruri hesab edir.

Azorbaycan Respublikasinin  Konstitusiyasina (bundan sonra —
Konstitusiya) asaseninsan hiiquq ve azadliglart prioritet doyerdir. Onlarin
tominati dovlstin asas vazifssidir. Konstitusiyanin 12-ci maddasinds insan vo
votondag hiquqlarinin  ve azadliqlarinin, Azerbaycan Respublikasinin
votondaglarina layiqli hayat soviyyasinin tomin edilmasi dovlstin ali maqsadi
kimi miioyyen edilmisdir.

Dovlet orqanlart insan hiiquq ve azadliglarinin  qanunsuz



mohdudlagdirmasindan ¢okinmokle yanasi comiyystde qanungulugun tomin
edilmasinihoyata kegirirlor. Konstitusiyada tosbit edilmis insan vo vstondag
hiiquglarin1 ve azadliqlarini gozlemoek ve qorumaq gqanunvericilik, icra ve
mohkoma hakimiyyasti orqanlarinin borcudur (Konstitusiyanin 71-ci maddssinin
I hissasi).

Qeyd edilon Konstitusiya normasi insan hiiquq ve azadliglarinin muidafie
vasitolori ilo yanagi,hemin hiiquqlarin tominati kimi cinayat, inzibative diger
repressiv va preventiv hiiquq sahslarinin qoruyucu normalarinin mévcudlugunu
da nazardos tutur. Belo ki, har bir dévlet orqant 6z salahiyyatleri ¢or¢ivasinds
insan hiiquq vs azadliglarin1 qorumaq sorti ilo qanungulugu tomin etmslidir.

Inzibati idaragilik sahosinde inzibati miinasibatlorin qoruyucu normalari
IXM-do oks olunmusdur. IXM-in maddi normalari xsta néviinii miisyyan
etmoklo inzibati idaracilik sahesinde har bir subyektin hiiquq ve qanuni
maraqlanini  tomin edir.Inzibati xotalar (inzibati-delikt) qanunvericiliyi
solahiyyatli orqanla fiziki vo hiiquqi soxslor arasinda inzibati xotalarla bagli
yaranan miibahisalori tonzimlayir vo bu miinasibstlords asas subyekt kimi
salahiyyatli dovlst orqani ¢ixis edir.

Azorbaycan Respublikasinin inzibati xotalar qanunvericiliyinin vazifalari
insan vo vatondag hiiquglarini ve azadliglarini, onlarin saglamligini, shalinin
sanitariya-epidemioloji  salamatli§ini, ictimai menoviyyati, milkiyyati,
soxslorin iqtisadi maraqlarini, ictimai qaydani ve ictimai tohlikesizliyi, otraf
miihiti, idaragilik qaydalarini qorumaqdan, qanungulugu méhkamlondirmakdan
va inzibati xatalarin qarsisini almaqdan ibaratdir (IXM-in 2-ci maddasi).

Inzibati xotalar sahosinds yaranan miinasibatlor tobistine gors repressiv
vo preventiv xarakter dasiyir. Ik novbado ona goro ki, salahiyyatli orqan
(vozifoli soxs) xota torotmis subyekto qarst mosuliyyet todbirlsrini totbiq
edarkon inzibati xarakterli macburetma solahiyyatlorine malikdir.

Inzibati xotalar qanunvericiliyi (inzibati-delikt hiiququ) tobistine goro
cinayat qanunvericiliyinadaha yaxindir. Bu hiiquq sahsleri miioyyen etdiklori
qanunpozuntularinin ictimai tohliikslilikderacasine gora farqlonir. Inzibati-
delikt normalarinincinayst qanunvericiliyt normalarindan forqi birincinin
nisbaton yiingul ictimai tohlikali amsllari qadagan etmasi ilo slagadardir.

Insan Hiiquglarn iizro Avropa Mshkemssi (bundan sonra — Avropa
Mohkamasi) inzibati xota vo ya intizam pozuntusu ilo bagli totbiq olunan
miayyan tonbeh névlorini onlarin agirliq deracasine gors cinayst moasuliyyati
ile eynilogdirir.

Avropa Mohkomaesi FEngel va digorlori Niderlanda qarst is iizra8 iyun
1976-c1 il tarixli Qararinda hor hansi bir cozanin cinayat cozasi sayila bilmasing
dair ti¢ Unsirli yanagma telebini muieyyen etmisdir. Lutz Almaniyaya qarsi is
tizra 25 avqust 1987-ci il tarixli Qorarda iss qeyd edilmigdir ki, mshkomao
cozanin xarakteri (agirligl) ve noviine gore onun cinayet mosuliyyatli olub-
olmamasini misyyan eds biler. Avropa Mshkamasi bu gorarlarinda cozanin
agirligina gors inzibati v ya cinayst masuliyyati oldugunu gostorarkon xota ilo
cinayatin oxsarligin1 qeyd edir.



Cinayst vo ya inzibati xata ilo slagadar taqibi hoyata kegiron salahiyyatli
orqanlar muvafiq qaydada cinayst va ya inzibati xatalar haqqinda iglor tizra
itttham torafi hesab edilirlor.

Selahiyyaetli orqanlar inzibati xata toraden goxslori inzibati masuliyyate
calb etmokls ictimai (publik) maraqglarin qorunmasina xidmot edirlor. Ictimai
(publik) maraqlarin tomin edilmasi iso diger soxslarin hiiquq ve azadliglarinin
miidafiesi demokdir.Mahz bu baximdan selahiyyatli dovlet orqanlart ictimai
(publik) maraqglarin qorunmasimaqsadila qanuni tadbirlor gérmoak vo inzibati
tonbeh totbiq etmoksslahiyyatine malikdirlar.

Inzibati xotalar haqqinda isloro baxmaga solahiyyati olan orqanlar
(vozifali soxslor) IXM-in 357-ci maddesinds gostorilmisdir. Homin maddoyo
osason inzibati xotalar haqqinda islers rayon (sohar) mohkemsalori, yetkinlik
yagina catmayanlarin iglori vo hiquglarinin miidafissi tzro komissiyalar
(kollegial orqan), habelo Azarbaycan Respublikasinin miivafiq icra hakimiyyasti
orqanlar1, Markezi Banki, Markazi Bank yaninda Maliyye Monitoringi Xidmati
(vozifali goxslor) baxirlar.

[XM-inhamin maddasinds gostarilon orqanlar va vazifali soxslordan farqli
olaraq, rayon (ssher) mahkomaloari torafindon nisbaton agir sanksiya (tenbeh) ilo
naticalonan inzibati xatalara dair islors baxilir. IXM-in 360.1-ci maddasi rayon
(sohar) mohkomolari torsfindon baxilan inzibati xstalar haqqinda isleri nazards
tutan normalarn gostorir. Homin maddads nazords tutulmus hallarda inzibati
xotalar haqqinda islers baxmaq hiiququ tokco sslahiyyatli orqanlara (vezifali
soxslors) deyil, habelo mohkomalors do aid olduqda icraatina inzibati xotalar
haqqinda isler daxil olmusg selahiyyaetli orqan (vezifali soxs) terafinden inzibati
xotalar haqqinda isler baxilmasi tigin mohkomsys gondsrildikds, bu iglera
mahkemolor torafinden baxilir (IXM-in 360.2-ci maddssi).Inzibati xatalar
haqqinda isler tizro gerarlarla bagli masalalor mahkamads hall olundugu halda
inzibati tonbehin totbiqi ve ya hor hansi inzibati protokolun toloebleri asassiz
sayilaraq inzibati icraata xitam verilo va inzibati qaydada itttham olunan goxss
borast qazandirila bilar.

Inzibati xotalar haqqinda islor iizro icraat imumi qaydada xisusi
marhalalarle aparilir. Bu marhalolors asagidakilart aid etmok olar:

- inzibati xatalar haqqinda isler tizre icraata baglanilmas;

- inzibati aragdirma;

- protokola (prokurorun gerarina) baxilmast;

- inzibati xatalar haqqinda islers apellyasiya qaydasinda baxilmast,

- gorarin icrast (inzibati tonbehin totbiqins dair icraat).

Noazors alinmalidir ki, qeyd edilon tesnifat imumi xarakter dastyir va bu
marhalalar sadalogdirilmis icraata mutlaq (tam) qaydada samil edilmir.

Inzibati xotalar haqqinda isler {izro icraatin baslanmasinin sabablari vo
osaslart IXM-in 409-cu maddasinds milayyan edilmisdir.

Bu sobablar sirasinda fiziki soxsin erizeside noazords tutulur (IXM-in
409.1.3-cii maddasi). IXM-in 409.2-ci maddssinds ise qeyd edilir ki, arizalords
inzibati xatanin olamatlorini gosteran faktiki meslumatlarin olmast ve inzibati



xota haqqinda i izra icraati rodd edon hallarin olmamasi inzibati xsta haqqinda
iglorin baglanmasina asasdir.

[XM-in409.4-cii maddosi inzibati xota haqqinda is iizro icraatin
baglanmasinin miitlaq olan sortlorini miisyyan edir. Bunlara asagidakilar aiddir:

- IXM-in 396-c1 maddasinde nozerds tutulan todbirlori totbiq etmo
haqqinda ilk protokolun tortib edilmasi;

- inzibati xota haqqinda protokolun tortib edilmasi, yaxud inzibati xota
haqqinda is Gizra icraata baglama haqqinda prokuror terafindon gorarin gsbul
edilmasi;

- inzibati xata haqqinda is Gizre icraatin inzibati aragdirilmasit zeruri hesab
edildiyi hallarda inzibati xota haqqinda is Uzro icraata baslama haqqinda
gerardadin gabul edilmasi.

Belslikls, inzibati xsta haqqinda ig Gizrs icraatin basglanmasinin asas sorti
solahiyyatli orqan torofindon protokolun tortib edilmasi vo ya prokuror
torafindan qorar qobul edilmasidir. IXM-in 410.1-ci maddasinds birbasa qeyd
edilir ki, IXM-in 368-ci maddasi istisna olmagla, digor hallarda inzibati xatanin
toradildiyi halda protokol tertib edilir. Bu norma ils inzibati xotalar haqqinda
qanunvericilik istisna hal kimi prokuror nazarati qaydasinda prokurora itttham
torofi gqisminde inzibati xatalar haqqinda is izra icraatin baglanmasi haqqinda
qorar gabul etmok solahiyyatini verir. Beloki, IXM-in 368.2-ci maddasins
osason prokuror inzibati xotalar haqqinda igler Uzre icraatin baglanmasi
haqqinda gorar gobul etmok, inzibati xatalar haqqinda islerin baxilmasinda
istirak etmak, 1sin baxilmasi zamani bag veran masslslor izrs roy va ya vasatat
vermak, inzibati xata haqqinda is tizrs gobul edilon gorardan vs ya gorardaddan
protest vermok hiiququna malikdir.

[XM-in 414-cii maddoesine gorsinzibati xota haqqinda protokol
(prokurorun qerart) tortib edildiyi vaxtdan 48 saatadok miiddetinde hakims,
solahiyyatli orqana (vezifeli goxse), inzibati habs nozords tutan inzibati xata
haqqinda islords iss dorhal baxilmasi Giglin yalniz hakima gondarilir.

Belalikla, inzibati xotalar haqqinda isler tizre icraatin baglanmasini ve
inzibati aragdirmanin kegirilmasini tasdigqlayon asas element inzibati protokolun
moveudlugudur. IXM-in 410-cu maddasins asasan protokolda bu sanadin tartib
edildiyi tarix ve yer; protokolu tortib etmis gsoxsin vazifesi, soyadi, adi,
atasininadi; barasinds inzibati xsta haqqinda is Uzrs icraat aparilan goxs
haqqinda molumat; inzibati xotanin toroadildiyi yer, vaxt ve bu xotanin
mahiyyeti; inzibati xotaya goro mosuliyyet nozerde tutan IXM-in miivafiq
maddosi v s. malumatlar gostorilir. Inzibati xotalar haqqinda isler iizra icraat
prosesinda inzibati protokol (prokurorun gorart) vacib prosessual senaddir. Belo
ki, xota toradilmasi ilo olagadar inzibati masuliyysto colb edilmasins dair
itttham mohz inzibati protokol (prokurorun qerart) esasinda yaranir. Bu
prosessual sonad olmadiqda inzibati xatalar haqqinda islar izra icraatin névbati,
yani inzibati xataya dair ige baxilmasit marhslasine kegmok miimkin deyil.

Inzibati xatalar haqqinda islor {izro icraatin marhalaleri har bir xata tizro
subyektin inzibati masuliyyate calb edilmasi prosesins aiddir. Buna asaslanaraq



geyd etmok lazimdir ki, [IXM-in 332.1-ci maddesinde nozards tutulan inzibati
xota toradildiyi halda, inzibati xata haqqinda protokol tortib edilmadan icraatin
baglanilmasi Giglin hamin Macallonin 360-c1 maddasinin tslsblarine miivafiq
olaraq birbaga rayon (sshor) mahkomasinae miiraciat edils bilmaz.

[XM-in 332.1-ci maddoesine osasen votondaslara onlarin soxsiyyaet
vosigalorinin vo ya pasportlarin verilmasindon 9gsassiz imtina edilmasing,
verilmasi Giglin qanunla nazards tutulmayan slavs sonadlar talob edilmasing vo
ya onlarin verilmasinds (doyisdirilmasinds), habelo votondagin goxsiyyat
vasigasinin elektron dastyicisindaki molumatlarin
doyisdirilmasindasirindirmagiliys yol verilmasina, qanunsuz alinmasina va ya
girov goturilmaesine gorasekson bes manatdan doxsan manatadek miqdarda
corima nazarda tutulur.

IXM-in qeyd edilon maddssinin mazmunundan aydin olur ki, xatanin
obyektiv torafi soxsiyyst vasigelorinin ve ya pasportlarinin verilmasinden
osassiz imtina edilmasi, verilmasi Ug¢lin qanunla nazords tutulmayan olave
sonadlar talab edilmasi vo ya onlarin verilmasinds (doyisdirilmasinds), habels
votondagin  goxsiyyst vesigesinin elektron dastyicisindaki  moslumatlarin
doyisdirilmasinds striindiirmagiliya yol verilmasi,qanunsuz alinmast vo ya
girov goturilmasinds ifads olunur. Bu xstanin subyektiv torafi iss amalin qasdon
toradilmasinds ifade olunur. Homin maddanin dispozisiyasindan aydin goriiniir
ki, qeyd edilon heroket vo ya herokatsizlik yalmz vezifali soxs terofinden
toradildiyi halda mosuliyyst yaranir. Mohz buna asaslanaraq IXM-in 332.1-ci
maddasinin subyekti xiisusi subyekt olaraq hamin Macallonin 16-c1 maddaesi
baximindan vazifali goxshesab edilir.

Moasslon, “Pasportlar haqqinda” Azsrbaycan Respublikasinin1994-cii il
14 iyun tarixli Qanununun3-cii maddasinin dordinci hissasinds qeyd edilir ki,
pasport Azarbaycan Respublikasinin milkiyyatidir, onun vatondasdan alinmasi
vo ya girov goturilmasi Azerbaycan Respublikasinin qanunvericiliyindo
nazords tutulan hallar istisna olunmagla qsti qadagandir.

Homin Qanunun 16-c1 maddasinds iso pasportlarin qorunmast maqgsadi ilo
masuliyyatin imumi sortlori miisyyen edilorak qeyd edilir ki, pasporta yalan
molumatlar daxil edildikde, pasport itirildikds, qesden korlandiqda,
ogurlandiqda, saxtalagdirildiqda, satildiqda, ganunsuz hazirlandiqda vo ya
istifade  edildikde  toqgsirli  soxslor  Azorbaycan  Respublikasinin
qanunvericiliyinds nozards tutulmus qaydada inzibati vo cinayst masuliyyasti
dagtyirlar. Bu tolab ise imumi subyekts aid edilir vo muivafiq qanunvericilikla
tomin edilir.

Azarbaycan Respublikasinin Cinayst Macallasinds (bundan sonra — CM)
vo IXM-do soxsiyyat vasigasinin, pasportun va ya soxsiyyati tosdiq edon digor
rosmi sonadin itirilmasing, qosdon korlanmasina, girov gotiirilmasing,
saxlanmasina, ogurlanmasina va ya saenadlarlo bagli diger qanunsuz herakatlori
toratmoyo goro Umumi subyekti nozords tutan muvafiq olaraginzibati xata vo
cinayat novleri movcuddur. Moasalon, CM-in 144-3.4 v2326.2-ci vo IXM-in
331-ci maddalerindo nszords tutulan qanuna zidd omollora gora hiiquqt



mosuliyyeti miivafiq yas haddins ¢atmis, anlaqli olan imumi subyekt dasiyir.
Bu inzibati xata vo cinayet novlerinin dispozisiyalart qanunsuz omalin
toradilmasinds iimumi subyekti nazords tutur vo onlara dair iglora baxmaga
solahiyyatli olan dovlet orqanlart (vezifsli soxslor) muvafiq qanunvericilikls
tonzimlanir.

“Azorbaycan Respublikasimin Inzibati Xotalar Mocallesinin tosdiq
edilmasi, qiivveye minmasi ve bununla bagli hiiquqi tenzimlomas masalaleri
haqqinda”  Azerbaycan  Respublikast  Qanununun  totbiq  edilmasi
barado” Azarbaycan Respublikast Prezidentinin 2000-ci il 29 avqust tarixli
Formaninin 3.54-cii bandindas selahiyyaet bolgusi aparilaraq misyyen edilmisdir
ki, IXM-in 331-ci maddasinde nazords tutulmus inzibati xatalar haqqinda islore
o6z solahiyyatlori daxilinde Azerbaycan Respublikasinin Daxili Isler Nazirliyi
(soxsiyyot wvosiqosi, pasport va Azorbaycan Respublikasina qayidis
sohadstnamasine aid hissads), Azerbaycan Respublikasimin Xarici Islor
Nazirliyi (pasport vo Azarbaycan Respublikasina qayidis gehadatnamasina aid
hissada),Azarbaycan Respublikasinin Dovlst Miqrasiya Xidmeti (Azarbaycan
Respublikasinda miivaqqgati olma middstinin uzadilmasina dair qerar vo
Azarbaycan Respublikasinin arazisinde miivaqqgsti vo ya daimi yagamaq Ug¢iin
sonadlora aid hissads) vo Azorbaycan Respublikasinin Doévlet Daniz
Administrasiyast (deniz¢inin goxsiyyat sonading aid hissads) baxirlar.

“Inzibati xotalar haqqinda isloro baxmaga solahiyysti olan vazifali
soxslorin Siyahisi”nin tesdiq edilmesi haqqinda”Azerbaycan Respublikasi
Prezidentinin 2007-ci il 28 sentyabr tarixli Formaninin 2.5-1-ci bandinds ise
geyd edilmisdir ki, IXM-in 33 1-ci maddasinds nazards tutulmus inzibati xotalar
haqqinda iglera - gohor, rayon polis idarslerinin (sobelorinin) vo arazi polis
bolmaelerinin raisleri, onlarin miavinleri, pasport, geydiyyat vo soxsiyyat
vasiqasi sobelorinin, bolmalerinin, qruplarinin raisleri, bas inspektorlart veo
inspektorlart baxirlar.

Gorundiyt kimi, Azerbaycan Respublikast Prezidentininyuxarida qeyd
edilon Formanlarinda IXM-do nozords tutulan inzibati xotalar haqqinda islora
baxmaga solahiyyati olan dovlet organlarinin vo vazifsli soxslorin dairasi
miioyyon edilmisdir. Hor iki Formanda IXM-in 332-ci maddasins aid selahiyyat
bolgiisii nazerds tutulmamigdir. Yalmz IXM-in 360.1-ci maddesinds rayon
(sohor) mohkomslari torafindon baxilan inzibati xstalar haqqinda iglerin
sirasinda IXM-in 332-ci maddasi nezerdos tutulmusdur.

Qeyd edildiyi kimi, IXM-in 368.2-ci maddasine asasen prokuror inzibati
xotalar haqqinda isler tizre icraatin baglanmasi haqqinda qerar qebul etmok,
inzibati xatalar haqqinda iglerin baxilmasinda istirak etmok, isin baxilmasi
zamani bag veron maosololor Uizra roy vo ya vesatot vermok, inzibati xota
haqqinda is tzrs gebul edilon gorardan vo ya gorardaddan protest vermok
hiiququna malikdir. Prokuror tersfindon inzibati xatalar haqqinda igler tizra
icraatin baglanmast haqqinda qarar IXM-in 411-ci maddesinds miioyyon edilmis
middstds qabul edilir vo gorarda hamin Macsllonin 410-cu maddssinds olan
molumatlar gostorilir (IXM-in 368.3-cii maddosi). Bununla da, IXM-in 368.3-



ci maddasi inzibati xatalar haqqinda isler izrs icraatin baglanmasi haqqinda
prokurorun qararina IXM-in 410 vo 411-ci maddalorine miivafiq inzibati xota
haqqinda protokola qoyulan telablori vo homin protokolun tertib edilmasi
muddstlarini samil edir.

Belslikls, Konstitusiya Mohkomasinin Plenumu inzibati xatalar haqqinda
qanunvericiliyo osaslanaraq qeyd edir ki, IXM-in 332.1-ci maddasi iizro inzibati
xotalar haqqinda isler Gizro icraatin baglanmasi prokurorun selahiyyaetins aiddir.

Qeyd olunanlari nazore alaraq, Konstitusiya Mshkomasinin Plenumu
asagidaki naticolors golir:

- IXM-in 332.1-ci maddoesinin mozmununa vo manasina uygun olaraq, bu
maddads nazards tutulmus inzibati xatanin subyekti vazifali soxs hesab edilir;

- IXM-in 332.1-cimaddesindonazards tutulmus inzibati xatalar haqqinda
iglor Uizro sikayot asasindaicraatin baglanmasi prokurorun sslahiyystins aiddir;

- IXM-in 332.1-ci maddaesinds nazards tutulmus inzibati xota toradildiyi
halda, inzibati xata haqqinda prokurorun gorart olmadan homin Macallonin 360-
¢t maddssinin tslablorine miivafiq olaraq birbasa rayon (gohar) mahkomasine
sikayat verila bilmoz.

Azorbaycan Respublikasi Konstitusiyasimin  130-cu maddesinin VI
hissasini vo “Konstitusiya Mohkomasi haqqinda” Azsrbaycan Respublikasi
Qanununun 60, 62, 63, 65-67 va 69-cu maddalerini rohbar tutaraq,Azarbaycan
Respublikasi Konstitusiya Mshkamasinin Plenumu

QIRARA ALDI:

1.Azorbaycan Respublikasinin Inzibati Xatalar Mocallosinin 332.1-ci
maddasinin mazmununa vo mosnasina uygun olaraq, bu maddsds nozords
tutulmus inzibati xotaninsubyekti vazifsli goxs hesab edilir.

2.Azorbaycan Respublikasinin Inzibati Xatalar Mocalloesinin 332.1-ci
maddasinds nozerde tutulmus inzibati xotalar haqqinda isler iizro sikayet
osasinda icraatin baglanmasi prokurorun salahiyyastine aiddir.

3.Azorbaycan Respublikasinin Inzibati Xotalar Mocallosinin 332.1-
cimaddssinds nazords tutulmus inzibati xsta toradildiyi halda, inzibati xata
haqqinda prokurorun qorart olmadan homin Macallonin 360-c1 maddssinin
tolablorine muvafiq olaraq birbasa rayon (gohor) mshkamasine sikayst verilo
bilmaz.

4. Qorar dorc edildiyi giinden qlivvaye minir.

5. Qorar “Azarbaycan”, “Respublika”, “Xalq gozeti”, “Bakinski rabogi”
qozetlorinds, “Azorbaycan  Respublikasi  Konstitusiya Mshkomasinin
Molumati”nda dorc edilsin.

6. Qarar qotidir, heg bir orqan va ya soxs torafindon logv edils, dayisdirils
vo ya rosmi tofsir edils bilmaz.

Sadr Farhad Abdullayev



HUMEHEM A3EPBAHI)KAHCKOHM PECITYBJIUKHA

IIOCTAHOBJIEHHWE
IInenyma Koncrurymuonnoro Cyna
Aszep0batimkaHckoii Pecrybmuku

O ToIKOBAHMHU HEKOTOPbIX MOJI0KEeHHH cTaThh 332.1
Kopexca Azepoaiin:kanckoi Pecmyoimkn
00 aAMHHHCTPATHUBHBIX MPOCTYNKAX

S mapra 2015 roga ropoa baky

Inenym Koncruryumnonnoro Cyna AsepOabimkaHckoi PecnyOmnmku B
cocraBe Papxana Abnyiiaesa (npencenarens), Conbl CanmanoBoi, CynaOwr
l'acanoBoli, Posmana MHcwmaitnoa, [JIxefixyna TapamxkaeBa (Cynbs-
nokmamuuk), Padasms I'Bamamze, Maxupa Mypanosa, Mcel Hamkadosa u

Ksmpana [laduesa,
C ydacTHeM cekpeTaps cyaa dnbmeanuHa ['yceitHosa,
MpenCcTaBUTENEH 3aUHTEPECOBAHHBIX CyOBEKTOB - CylibH

Hapumanosckoro paiioHHoro cyaa ropoga baky Pamuna I'ynuesa, rimaBHOro
KOHCYJIbTaHTa OTHeNla AJMUHUCTPATUBHOTO M BOSHHOTO 3aKOHOAATEIhCTBA
Anmapata Mumin Memkiauca AsepOaiimkanckoil PecnyOnuku  Dibaapa
Ackeposa,

JKCIepTa — CTapuUIero mpemnojaBareniss Kadeapbl KOHCTHTYIIHOHHOTO
mpaBa  ropugudeckoro  ¢akyiaprera  bakumHckoro  ['ocymapcTBeHHOTO
VYHuusepcurera Inbinana Hacuposa,

cniermanucTa — cyapu BepxosHoro Cyna AzepOarimxanckoii PecyOnmuku
Axmena Hypmamenosa,

B coorBeTcTBMM ¢ 4vactblo VI crarem 130 Koscrutyuuu
Azepbaiimkanckoii  PecnyOnuku  paccMoTpenl B OTKPBITOM  CyaeOHOM
3acelaHuu, B MOpsAKe 0CcoOOro  KOHCTUTYLIMOHHOTO — MPOU3BOMCTBA,
KOHCTUTYIIMOHHOE JIeJIO B CBsI3M ¢ oOpamenneM HapuMaHOBCKOTO pailOHHOTO
cyna ropoma baky O TOJKOBaHMM HEKOTOPBIX NOJIOKEHUH crathu 332.1
Konekca Aszepbaiimkanckoii PecniyOnuku 06 aIMHHHCTPATUBHBIX MTPOCTYIKAX.

3acnymas poknan cyapu JDkIapamxaeBa mo aeny, BBICTYTUICHHS
MPENCTaBUTENEH 3aMHTEPECOBAHHBIX CYOBEKTOB M CIICLUAHNCTA, 3aKJIFOUSHHE
JKCTepTa, UCCIeAoBaB W oOCyauB — marepwanbl  jaena, llienym
Koncturynuonnoro Cyna Asepbaiimkanckoit PecriyOnuku

YCTAHOBMNIJ:

HapumanoBckuii paiionHbiii cyn ropoaa baky (manee — HapumaHnoBckuii
paiionHsIii cyn) oOparusimuck B Koncrurynmonnsiii Cyn AsepOaiimkaHCkoi



PecnyOmuku (manee - Koncrurynumonuerii Cyn), mpoCHS [aTh TOJKOBAaHHUE
HEKOTOphIM monokeHwssiM  cratbu  332.1 Kopmekca AsepOaiimkaHckoi
PecnyOnuku 06 anMuHHCTpaTUBHBIX TpocTynkax (nanee - KAIT).

B ofpamenun rosopurcs, uto @.AnekrnepoB, oOpaTHBIINCH B
HapumaHoBCckmii pallOHHBIA CyA, POCHUJ HAa4aTh MPOU3BOACTBO IO Aedy 00
aJIMAHUCTPATHBHOM IPOCTYIIKE B OTHOIIEHUH COTPYIHHMKA OXPAaHHOWU (PUPMBI
«TRUST», Haxopnsimierocst Ha ciyskOe B LeHTpe KIMEeHTCKHUX yciayr Homep |
Otkperroro Axuuonepnoro O6mectBa «BakiEletrikSobokey (manee — LIKY
Homep 1 OAO «BakiEletrikSaboko») u mpuBiedb ero K OTBETCTBEHHOCTH,
npenycMoTpeHHo cratbeit 332.1 KAIL

@ AneknepoB 000CHOBAJ CBOK kajio0y Tem, 4to npu nocemeHuu LIKY
Nel OAO «BakiEletrikSaboko» nns moramenusi monra 3a UCMOJIb30BAHHYIO
snekTposHepruro, corpynuuk ¢upmbl « TRUSTY, obecneunBaromeii oxpaHy
3maHusi, MOoTpe0OBal y HEro yIOCTOBEPEHHE JIMYHOCTU B Ka4deCTBE 3aJI0Ta.
@ AneknepoB, XOTS M CYHMTA] JEHCTBUS COTPYAHUKA OXPAHHOW CIIy>KOBI
HE3aKOHHBIMHM, TEM HE MEHee, BBbIHY)XIEH ObLI Mepenarb NaHHOMY JIHIY
yAOCTOBEPEHUE JMYHOCTH, YTOOBI BOMTH B 3IaHME W TOTACUTh JOJT 34
UCTIONB30BAHHYI0 3JieKkTposHepruro. Ilocne storo @ Aneknepos, cuurtas
OEHCTBUS COTPYIHHUKA OXPAaHHOW Ciy>KObl HE3aKOHHBIMH, OOpaTtwmics ¢
’KaJio00i B OpPraHbl MOJULUHN U IPOKYPATYPHI C LEIbI0 MPUBJICUEHHS TaHHOTO
JuIa K aAMUHUCTPAaTUBHON OTBeTCTBEHHOCTU. Ilocne Toro, kak 3TU OpraHbl
yBenomuin ®@. Anekneposa 0 TOM, UTO Aeja, CBsi3aHHbIe cO cTaTbeit 332.1 KAII
HE OTHOCATCA K HMX TIIOJIHOMOYMSIM, IMOCIeNHUH obparuics ¢ xanoboi B
HapumanoBckuil pailOHHBIN Cy 1.

B obpamennn HapumaHoBCKHiT pallOHHBINA Cy yKa3al, YTO HE3aKOHHOE
U3bATHE YJIOCTOBEPEHMUs] JINYHOCTU WM T[PUHATHE €ro B  3ajor,
kBanupuuupyercs Ha ocHoBaHWU ctaTthu 332.1 KAII kak amMUHUCTPATUBHOE
IIpaBOHApYyLIEHHE U B COOTBETCTBUU cO cTtaTbeli 360 KAII paccMoTpenue nen o
TaKMX aJIMHUHUCTPATUBHBIX MPOCTYIIKaX OTHECEHO K MOJHOMOYHSIM PaliOHHBIX
(ropoxckux) cymoB. OmHako BBUAY TOrO, YTO B 3aKOHOHATENbCTBE 00
aAMMHHMCTPATUBHBIX MPOCTYIIKaX HE YCTAaHOBJEH KOMIIETEHTHBIM Opra,
COCTABJISIFOLIUIA POTOKOJT M BBIABUT A0 OOBUHEHNE 32 COBEPLICHHE TAKOTO
npoctynka, HapumanoBckuii paiionHbli cyn npocun Koncrutynuonnsiit Cya
BHECTH SICHOCTb B CJIEAYIOLIHE BOIPOCHI:

® BONPOC O BO3MOXHOCTH MPSIMOro OOpamieHws, B COOTBETCTBUU C
TpeOoBanusimMu cratbu 360 KAIIL, B paiioHHBIH (TOpOnCKOi) cym amns
Havajla  Tpou3BOACTBA  0€3  COCTaBIEHHs  MPOTOKoja 00
aAMUHHUCTPATUBHOM MPOCTYTIKE, B ciy4dae COBEpLICHMUSI
AAMUHUCTPAaTUBHOIO IPOCTYIKAa, MPENyCMOTPEHHOro B cratbhe 332.1
nmaunHoro Kopekca;

e Bompoc mpusHaHus cyobekra ctaThu 332.1 KAIl nomKHOCTHBIM JTHIIOM
(ocobbim cyObekToM) ¢ ToukH 3penus cratbu 16 KAIL mubo puzndeckum
aunoMm (o0muM CcyOBeKTOM), C TOYKH 3peHHsl CTaThbH 15 maHHOTO
Konekca;



® BOMPOCA, O TOM, KaKOH OopraH (HOJKHOCTHOE JIULIO) O0JlamaeT mpaBoM

COCTABJICHUs] MPOTOKOJIA 00 aAMHHUCTPATHBHOM IPOCTYIIKE, B Cllydae

COBEPIIEHMs] AJAMHHUCTPATHBHOTO TPOCTYIIKA, MPENyCMOTPEHHOTO B

cratee 332.1 KAIL

B cBs3u ¢ obpamenuem, Ilnenym Koncrutyumonnoro Cyna cuuraer
HEOOXOIMMBIM OTMETHTD CJIEAYIOLIEE.

Ha ocnoBanmu Koncruryiun Asepbaiimxanckoit Pecybnmiku (nanee -
Konctutynmst) mpaBa U cBOOOABI UEJOBEKA SIBISIFOTCS MPHOPHTETHOMN
1eHHOCThIO. B crathe 12 KoncTuTyunu obecreyenne rmpas U CBOOO HeIoBeKa
U TpaKOaHWHA, AOCTOWHOTIO YPOBHS >KU3HU TpakaaHam AszepOailkaHCKOH
PecnyOnuku onpeneneHo Kak BbICIIAS 1IeJTb TOCYAapCTBa.

Hapsiny ¢ 3TuM, TroCyZapCTBEHHBIE OpPTaHbl, BO3JEPKHUBASICH OT
HE3aKOHHOTO OrpaHWuYeHUs: MpaB U CBOOOA 4UeNOBEeKa, OOECNeUUBaIOT
coOmoaenne 3akOHHOCTH B oOmectee. CoOmonaTe M 3aIUIaTh TpaBa |
cBOOOJBI YENIOBEKA U TPAKIAHMHA, 3aKperUieHHble B KOHCTUTYLINH, sSBISIEeTCS
00sI3aHHOCTBIO OPTaHOB 3aKOHOMATENbHOH, WCIOJHUTENBbHOH U CcyneOHOM
Biacreil (qacte I crarbu 71 Koncturynun).

VYkazaHHasi KOHCTHTYIIIOHHAsE HOpMA, Hapsoy CO CPENCTBAMH 3aIIUThI
npaB W CcBOOOJ YENOBEKAa, B Ka4yecTBE TapaHTHHM JaHHBIX IIPaB,
NpeayCcMaTPpUBAEeT TAaKKe HaJUMYUEe OXPAaHHBIX HOPM B  YIOJOBHOW,
aJIMAHUCTPATHBHON M JPYTHX PENPECCUBHBIX W MPEBEHTUBHBIX IMPABOBBIX
cepax. Tak, kaxaAblli rOCYJapCTBEHHBIN OPTaH, B PAMKaX CBOUX MOJIHOMOYHH,
00si3aH obecrnevynBaTh 3aKOHHOCTb, C YCJIOBHEM 3alIUTBl MpaB M CBOOOX
YeJoBeKa.

OxpaHHblE HOPMBI aIMHUHUCTPATUBHBIX OTHOLIEHWH B  cdepe
aAMHHHMCTpaTUBHOrO ynpasieHus orpaxensl B KAIL MatepuanbHble HOpMBbI
KAII, ycranaBnmBast BUZ MPOCTYIKA, 00ECNEUUBAIOT MPABOBBIC M 3aKOHHbBIE
UHTEpEChl KaXIOro CcyObekTa B cdepe aAMHHUCTPATUBHOTO YIIPABIICHHSL.
3aKOHOAATENLCTBO 00 aIMUHUCTPATUBHBIX MPOCTYNKaX (aAMHUHUCTPATHBHBIX
OENUKTaX) peryJupyeT CHOpbl, BO3HUKAKOLINE MEXIAY KOMIIETEHTHBIM
opraHoM, (U3NYECKUMH U MOPUAMYECKUMH JIHIAMH B CB3H C
aJIMAHUCTPATHBHBIMH TIPOCTYNIKAMH M B 3THX OTHOLICHHUSX, B KadeCTBE
OCHOBHOT'O CyObeKTa, BBICTyIA€T KOMIIETEHTHBII rOCYJapCTBEHHBIN OpraH.

3aKOHOIATENILCTBO AzepOaiimkaHCKON PecnyOnmku 00
aJIMAHUCTPATHBHBIX MPOCTYNKAX HMEET 3aJadell 3aluTy mpaB u CBOOOX
4YeloBeKa M TPAKAAHWHA,  OXpaHy  3/[0pOBbsI W CAHHUTAPHO-
SMUIEMUOJIOTHYECKOTO OJIaromnoNyyuns HACeNEHUs, OXpaHy OOIIeCTBEHHOH
MOpaJi, JHYHOH COOCTBEHHOCTH U JIMYHBIX 3KOHOMHYECKHUX HHTEPECOB,
OOIIECTBEHHOTO MOpsAAKAa M OOIIECTBEHHOH O€30MacHOCTH, OKpY’KaroIlen
CpeAbl M YCTAaHOBJIEHHOTO MOPsAKA yIPABICHUS, YKPEIJICHHE 3aKOHHOCTH U
npeaynpexaeHNue aIMIHUCTPATUBHBIX MPOCTYNKOB (cTaThs 2 KAIT).

OTHOIIEHUs, BO3HUKAOIINE B chepe aTMUHHCTPATUBHBIX MPOCTYITKOB,
IO CBOEH MPHUPOJE HECYT B cebe pernpecCUBHBIN U MPEBEHTUBHBIN XapakTtep. B
NEPBYIO OYEPEab IIOTOMY, YTO KOMIIETEHTHBIN OpraH (IOJDKHOCTHOE JIHLIO), TIPU



NPUMEHEHUH MEP OTBETCTBEHHOCTH B OTHOIIEHUH CyOBEKTa COBEPIIUBIIETO
NPOCTYNOK, O0JaNaeT MOJHOMOYHMSMH TNPHUHYKICHUS aJIMHHHCTPATUBHOTO
Xapakrepa.

3aKOHONATENIbCTBO 00 AAMUHUCTPATUBHBIX MPOCTYTIKAxX
(amMUHHCTPATUBHO-ICTUKTHOE IPaBO) IO CBOeH mpupome Ommke K
YTOJIOBHOMY 3aKOHOAATENbCTBY. OTH TPaBOBbIE CEepbl PA3IUYATCA I10
OTpenessIeMO UMHU CTETEeHU OOIIEeCTBEHHOH OMACHOCTH HApyIICHUH 3aKOHA.
OTnuune anIMUHUCTPATUBHO-IENUKTHBIX HOPM OT HOPM  YIOJOBHOTO
3aKOHONIATENIbCTBA CBA3aHO C TEM, YTO IEPBBIE 3aAMpPEIIA0T OTHOCHTEIBHO
Jerkre OOIECTBEHHO OMACHBIE NCSHUS.

Esponeiicknit Cyn mo mpasam uesnoBeka (manee — Epponetickuit Cyn)
UICHTUPHUIHUPYET ONpeneIeHHbIe BUAbl HAKA3aHUS, IPUMEHsSIEMbIE B CBSI3U C
aJIMAHUCTPATHBHBIM MPOCTYIIKOM WJIM HapyIlIE€HHE IUCLUIUINHBI MO CTENEeHU
UX TSDKKOCTH C YTOJIOBHOHM OTBETCTBEHHOCTBIO.

Esponeiicknii Cyn, B cBoem Pemennu no neny Swueens u opyeue npomus
Huoepnanooe ot 8 monst 1976 roga ycraHOBWI TpeOOBaHUS TPEX 3JIEMEHTHOTO
MOJXOM1a [Tl IPU3HAHMS KaKOro-IMOO HaKa3aHUs YrOJIOBHBIM HaKa3aHUEM. A
B Pemenuu no neny Jlymy npomus ['epmanuu ot 25 asrycra 1987 rona,
OTMEYEHO, YTO MCXOs U3 XapakTepa (TsDKeCTH) M BUIA HAKA3aHUsI, CYI MOXKET
YCTAHOBUTD SIBJISIETCSl T OHO yTOJIOBHO OTBETCTBEHHBIM. EBpomeiickuii Cyn,
MOKAa3bIBasi B CBOUX PeINIEHMsAX, KaKOM HUMEHHO - aJAMUHUCTPATUBHOM WM
YTOJIOBHOH SIBJIIETCSI OTBETCTBEHHOCTb HCXOAS M3 TSDKECTH HaKa3aHUs,
OTMEYaeT CXOKECTh MPOCTYTIKA U MPECTYIUICHHUS.

KomnereHTHBIE OpraHbl, OCYINECTBIIIOIINE MPECICAOBAHUE B CBSI3U C
NPECTYIUICHHEM HJIH aJIMUHUCTPATUBHBIM MPOCTYIIKOM, B COOTBETCTBYIOIIEM
MOPSIZIKE CUNTAIOTCS OOBHHUTENLHOW CTOPOHOM MO JieNiaM O MPECTyIUICHUSIX U
aJIMAHUCTPATHBHBIX MPOCTYIIKAX.

KomnerenTHple  opraHbl,  TpUBIEKass K  aJMHHHCTPATUBHON
OTBETCTBEHHOCTH JIML,, COBEPIIMBLIMX AaJMHUHUCTPATUBHBIA MPOCTYTIOK,
CJy’KaT 3amuTe OoO0IecTBEeHHbIX (myOnuyHbIX) uHTEpecoB. ObecneueHue ke
oOmecTBeHHbIX (IMyOIMYHBIX) MHTEPECOB O3HAYaeT 3aIMUTy NpaB U CBOOOX
apyrux auu. UMEeHHO ¢ 3TOH TOYKH 3peHHs], KOMIIETEHTHBIE OPraHbl, B LENAX
3aIUThl OOIECTBEHHBIX (IyOJIMYHBIX) MHTEPECOB, MOJHOMOYHBI MPHHUMATh
3aKOHHBIE MEPbI U IPUMEHATb aIMUHUCTPATHBHOE B3BICKAHUE.

Oprassl (IOJKHOCTHBIE JIMLA), YIIOJHOMOYEHHBIE PACCMAaTPUBATH J€ja
00 aAMHMHHUCTPATUBHBIX MPOCTYNKax yka3aHbl B cratbe 357 KAIL. CormnacHo
TaHHOM cTaThe, Aena 00 aAMUHUCTPATHBHBIX MPOCTYIIKAX PAaCCMATPHBAIOTCS
pafioHHbIMH  (TOPOICKMMH)  CyJaMH, KOMHCCHSIMH  (KOJUIETHAIbHBIMU
OpraHamMH) IO JejaM HECOBEPLICHHOJIETHUX W 3aIlUTe UX MpaB, a TaKkKe
COOTBETCTBYIOIIUMH OPTaHAMH HCIIOJHUTENbHOW BJIACTH (JOJKHOCTHBIMU
muuamu), LlearpaneaeiM bankom, Ciy:x00ii (HHAHCOBOIO MOHUTOPHHTA MPH
LenTtpansaom banke AzepOaiimkanckoii PecryOmuku.

B oTimunm OT OpraHoB U AOJKHOCTHBIX JIML, YKa3aHHBIX B JAHHOH CTaThe
KAII, pafionHble (TOpoAacKkue) CyObl — paccMaTpuBalOT  Aena o0



aJIMAHUCTPATHBHBIX MPOCTYIKAaX, NPUBOMALINX K OTHOCUTENBHO TSKEION
caakimu  (B3bickanmioo). B cratee 360.1 KAII yka3aHbl HOpMBI,
npeaycMaTpuBaOIIMe nena 00 agMUHHCTPATUBHBIX MPOCTYIKAX, KOTOPBIE
paccMaTpuBAIOTCS  paliOHHBIMH  (TOPOACKMMH) cydamu. B ciydasx,
NPEeOyCMOTPEHHBIX JAaHHOH CTaTbei, eciMm paccMOTpeHHe gaen 00
aJIMAHUCTPATHBHBIX MPOCTYNKAaX SBISIETCS KOMIIETEHIEH HE TOJBKO
NPaBOMOYHBIX OPraHOB (JOJUKHOCTHBIX JIMI) M, €CIH MPaBOMOYHBIN OpraH
(MOMKHOCTHOE JUIIO) mepenan Aejao 00 aAMMHUCTPATHBHBIX MPOCTYIKAX AJIS
paccMOTpeHHsI CYIOM, TaKHe Jella pacCMaTPHUBAIOTCS cyaamu (craThbst 360.2).
IIpu paspemeHny B CyJe BOIPOCOB, CBSI3aHHBIX C PEIICHUSIMHU MO 1enaM 00
aJIMAHUCTPATHBHBIX NPOCTYTKAX, BO3MOYKHO NPUMEHEHNE
aJIMAHUCTPATHBHOTO B3BICKAHUS WM TPU3HAHHE TPeOOBaHUI KaKoro-audo
NPOTOKOJIA  HEOOOCHOBAaHHBIMH,  MpPEKpAlIeHHe  aJIMHUHHCTPATUBHOIO
NPOM3BOJCTBA W ONpaBAAHUE JIMIA, OOBHHAEMOrO B aIMHHHCTPATUBHOM
TIOPSIZIKeE.

IIpousBoacTBO MO fenaM 00 aqMUHUCTPATUBHBIX MPOCTYTIKAX BEAETCS B

o01eM Nopsiike OTAeNbHBIMU 3TanaMu. K TakuM 3TarmaM MOXKHO OTHECTH:

® HayaJo MPOU3BOACTBA MO J1eJaM 00 aIMUHUCTPATUBHBIX MPOCTYIIKAX,

® aIMUHUCTPATHBHOE Pa3dMPaTeIbCTBO,

® pPacCMOTpPEHHE NMPOTOKOJA (TIOCTAHOBJIECHHUS IPOKYPOPA);

® paccMOTpeHHe jaen o0  aAMMHUCTPATHBHBIX  IPOCTYNKaX B
aTeJUTALINOHHOM TOPSIAKE;

® JCIIOJIHEHHUE peLeHus (mpousBOACTBO o NPUMEHEHHIO
aJIMAHUCTPATHBHOTO B3bICKAHUS).

Cnenyer umerh B BHIY, YTO NEPEUUCICHHAs KJIacCU(UKAILUS HOCHT
o0mmi XapakTep, W 3TH 3Tambl HE PACHPOCTPAHAIOTCA B O0S3aTENIbHOM
(TIoTHOM) TOPSIZIKE Ha YIPOIIEHHOE ITPOU3BOACTBO.

IIpyumHEl W OCHOBaHUS [UIA Havaja MpPOU3BOJACTBA IO JejaM 00
aAMHHHMCTPATUBHBIX MPOCTYIKAax ycTaHOBJEHb! B cratbe 409 KAIL B uucne
JAHHBIX TPUYUH IPENyCMaTPUBACTCS TAKXKE 3asBIeHHE (PU3NYECKOro JIHIA
(cratbst 409.1.3 KAII). A B cratbe 409.3 oTMeHaeTCs, YTO HAJIMYUE B DTUX
3asBJICHUSIX  (pAKTHUECKOW WH(POPMALMKM MU TPU3HAKOB YKA3bIBAIOIIUX HA
HAJIMYME aJMUHUCTPATHBHOTO TPOCTYNKA, W OTCYTCTBHE OOCTOSITEINBCTB,
UCKJTFOYAIOIIUX MPOM3BOACTBO IO A€y 00 agMHHHCTPATUBHOM IPOCTYIIKE,
SIBJISIETCST  OCHOBAaHWEM JJisi BO3OYXKACHHsI MPOWM3BOACTBA MO ey 00
aJIMAHUCTPATHBHOM MPOCTYIIKE.

Cratest 409.4 KAII onpenensier oOs3aTeibHbIE yCIOBHSA U Hadania
MPOM3BOJICTBA M0 A&y 00 aAMUHUCTPATHBHOM MpocTymke. K HUM oTHOCATCS:

® COCTaBJICHHE TMEPBOHAYAJIBHOIO TMPOTOKONA O TNPUMEHEHUH Mep,
npenyCcMOTpeHHBIX cTaThelt 396 KAIL;

® COCTaBJIEHHE TNPOTOKOJNAa 00 aJAMHUHUCTPATHUBHOM NPOCTYNKE, JHOO
NPUHATHE TPOKYPOPOM PEIICHHUS O BO30YKACHUHU MPOU3BOACTBA 110 Ty
00 amIMUHHUCTPATUBHOM MPOCTYTIKE,



e B CiydasX TpU3HAHUS  HEOOXOOMMBIM  aIMHUHHCTPATHBHOTO
paccienoBaHusl B TPOU3BOACTBE MO Jeiny 00 aJAMUHHUCTPATHBHOM
NPOCTYTIKE, TMPUHATHE ONpPEAeNeHHs] O BO30YKAEHUN MPOU3BOCTBA 10
neny 00 aAMUHUCTPATHBHOM MPOCTYIIKE.

Taxum 0Opa3om, OCHOBHBIM YCJIOBHEM JJIsl BO30OYKIEHUs TPOM3BOICTBA
1o aeny 00 aAMHHUCTPATUBHOM IPOCTYTIKE SIBJISIETCS COCTABICHHE MTPOTOKOJIA
KOMIIETEHTHBIM OpPraHOM WJIM TPUHATUU TOCTAaHOBJIEHHUS MpoOKypopoMm. B
cratbe 410.1 KAIl HenocpencTBEHHO OTMEYaeTCs, YTO IIPOTOKON O
COBEpLIEHUH aAMUHHUCTPATUBHOIO MPOCTYIIKA COCTABIISIETCS BO BCEX CIydasx,
KpOMe MpeanyCMOTPEHHBIX cTaThel 368 Hactoswmero Koaekca. [lanHoit HOpMO#
3aKOHONATENbCTBO 00 aJAMMHUCTPATHUBHBIX TMPOCTYNKAX, IOJHOMOUYHSIMHU
IPUHUMATh B BHJE MWCKJIIOUEHHUS, HaJeNseT TMpPOKypopa, B KadecTse
OOBHHUTENBHON CTOPOHBI, B MOPSAKE NMPOKYPOPCKOrO HAA30pa, pPEIIeHHE O
BO30Y KIIEHHNH TPOHM3BOACTBA MO 1€y 00 aIMHHUCTPATHBHBIX IMPOCTYIIKAX.
Tak, Ha ocHoBanmmu cratebu 368.2 KAII mpokypop Bmpase Bo30yKaaThb
MPOM3BOZICTBO MO AesaM 00 aJIMUHUCTPATUBHBIX MPOCTYIKAX; Y4aCTBOBATH B
paccMOTpeHHH [1en 00 aAMUHUCTPATHBHBIX MPOCTYIIKAX;, AaBATh 3aKIIOUEHHS,
3asBJISTh XOJaTalicTBa MO BONPOCAM, BO3HUKAIOLIHUM BO BPEMsl PACCMOTPEHUs
7ieNa;, OMPOTECTOBLIBATH IOCTAHOBJIEHUE U PELISHHE IO Kayiode mo aeny ob
aAMUHHUCTPATUBHOM IIPOCTYTIKE.

CornacHo cratee 414 KAII npotokon (MOCTaHOBNIEHHE TPOKypopa) od
aAMHHHCTPATUBHOM IMIPOCTYTIKE HAIPABISAETCS Cy/1b€, KOMIETEHTHOMY OpraHy
(MOIKHOCTHOMY JTUITY ) B TeUeHUHU 48 4acOB MOCTIEe €ro COCTABJICHHS, a B AeiaxX
00 aAMHHUCTPATUBHOM MPOCTYTIKE, MpeayCMaTPUBAIOLIUX
aAMUHHMCTPATUBHBIA apecT, HEMEIJIEHHO I0CJIe COCTaBJEHHUsS! HaIpaBJsieTcs
Cybe.

Takum  00pa3oM,  OCHOBHBIM  3JIEMEHTOM  IOATBEPIKAAOLIIM
BO30Y KIEHHs IPOM3BOACTBA MO JieiaM 00 aAMUHUCTPATHBHBIX MPOCTYINKAX U
IpOBeJEHNE AAMUHHCTPATUBHOIO  pacClEOBaHMs  SBJIAETCA  HaJU4Ue
anMuHUCTpaTuBHOTO npotokona. CornacHo cratee 410 KAIT B mpoTokone 06
aAMUHHCTPATUBHOM MPOCTYIIKE YKa3bIBAIOTCS 1aTa U MECTO €r0 COCTaBJIEHMUS,
IOJDKHOCTb, (aMHMIMsI, WMs, OTYECTBO JIMLA, COCTABUBLIErO MPOTOKOI,
CBEJICHUS O JIMLE, B OTHOLIEHHH KOTOPOTO BEIETCS MPOU3BOACTBO IO ey 00
aAMMHHCTPAaTUBHOM IIPOCTYIIKE, MECTO, BpeMs COBEpIIEHUs U CYTb
aAMUHHCTPAaTUBHOIO IMPOCTYIKA, COOTBETCTBYIOLIAS CTaTbs HACTOSALIErO
Konekca, mnpemycMaTpuBaroiiass OTBETCTBEHHOCTb 3a aJAMHUHHUCTPATHBHBIN
NpOCTyNOK W jApyras uHbopManms. AJMHUHUCTPATUBHBIA  MPOTOKOJ
(OCTaHOBNEHUE  TPOKYpOpa)  SIBISIETCA  BAXKHBIM  NPOLIECCYaIbHBIM
JOKYMEHTOM B IPOLECCe NMPOM3BOIACTBA IO JeiaM 00 aJMHUHHCTPATHUBHBIX
npoctynkax. — lak, OOBMHEHHWE  OTHOCHUTENIbHO  TPUBJCYEHHS K
aAMUHHCTPAaTUBHON OTBETCTBEHHOCTH B CBSI3UM C COBEpLIEHHEM IPOCTYIKa
BO3HHMKAaeT MMEHHO Ha OCHOBAHWU aJMUHUCTPATUBHOIO IPOTOKOJA
(moctanoBneHUs1 MPOKypopa). IIpu OTCYTCTBUM MAHHOTO MPOLECCYATBHOTO
JOKYMEHTa HEBO3MOXEH Iepexos K CleAyoIleMy 3Tamy MPOWU3BOACTBA IO



nenam 00 agMUHHMCTPATUBHBIX MPOCTYNKAaX, T.€., PACCMOTPEHHIO nena 00
AAMUHUCTPATUBHOM IIPOCTYIIKE HE MPEACTABISIETCS] BO3ZMOXHBIM.

Drtanbel NPOM3BOACTBA MO JeiaM 00 aIMUHHCTPATUBHBIX IMPOCTYITKAX
OTHOCATCSL K TPOLIECCY TPHUBJICUEHHS CyObEeKTa K aIMUHHCTPATHBHON
OTBETCTBEHHOCTU IO KaXIOMy MNPOCTYINKY. PyKOBOACTBYSACH 3TUM, CIEAYET
OTMETUTb, YTO B CJy4ae COBEpPLIEHUs AAMUHUCTPATUBHOIO MPOCTYIIKA,
npenycMoTpenHoro B cratbe 332.1 KAII, obpamueHue, B COOTBETCTBHH C
TpeOoBanusiMu ctatbu 360 storo ke Kopekca, HampsiMyr0 B pailOHHBIN
(ropoxnckoif) cyn muts BO30Y KAEHUs MPOU3BOACTBA O€3 COCTaBJICHHUS MPOTOKOJIA
00 aIMUHUCTPATUBHOM IPOCTYTIKE HEBO3MOXKHO.

Ha ocnoBanuu crateu 332.1 KAIl HeoOOCHOBAaHHBIA OTKAa3 B Bbigaue
rpakaaHaM yIOCTOBEPEHUsS] JUYHOCTH WJIM TACIOpPTOB, TpeOOBaHUE AT UX
BbIAAYM JIONOJHUTENBHBIX, HE MNPEAYCMOTPEHHBIX 3aKOHOAATENIBCTBOM
JOKYMEHTOB WJIH IOy IEHHE BOJOKHUTHI B UX BbIIa4€ (3aMEHE), a TAKXKE 3aMEHE
UHpOpPMALIMM HA JJIEKTPOHHOM HOCHTENE YIOCTOBEPEHUS JINYHOCTU
TPOXOAHWHA, UX HE3aKOHHOE W3BbSITUE WU MNPUHATHE UX B 3aJ0r BJEYET
HaJIOJKeHHe mTpada B pasMepe OT BOCBMHIECSITH IISITH A0 I€BIHOCTA MAHATOB.

U3 conmepxanusi ormeueHHou cratbu KAII cTaHOBUTCSA $ICHO, YTO
OOBEKTHBHASI CTOPOHA MPOCTYIKA BbIpAKaeTCsl B HEOOOCHOBAHHOM OTKAa3e B
BbIJaUe TPaKIaHaM YIOCTOBEPEHMs JHMYHOCTH WJIHM MAcnopToB, TpeOoBaHMU
IJIs1 UX BBIOAYU JOMOJHUTEIBHBIX, HE IPENYyCMOTPEHHBIX 3aKOHOAATEIbCTBOM
JOKYMEHTOB WJIN JIOITY IEHUH BOJIOKUTHI B X BBIAaUe (3aMEHE), a TAKIKE 3aMeHe
UHpOpPMALIMM HA DJJIEKTPOHHOM HOCHTEJE YIOCTOBEPEHUS JINYHOCTU
rpaXkiaHuHa, UX HE3aKOHHOM UW3BATUM WM TNPUHATHH UX B 3aJOr.
CyObexTuBHasE k€ CTOPOHA 3TOTO MPOCTYNKA BbIPAXKEHA B YMBILIIIEHHOM
COBeplIeHNH AesiHus. M3 Aucnosuumy JaHHON CTaTbU CTAHOBUTCS SICHO, YTO
OTBETCTBEHHOCTb BO3HHUKA€T TOJBKO B CJIy4ae COBEPLICHUS OTMEUEHHOIO
nercTBus Wi Oe3AefCTBUS AODKHOCTHBIM JTMLOM. IMEHHO Ha OCHOBaHHMHU
sToro cyobekt crarbu 332.1 KAIL sBisissch 0coObIM CyOBEKTOM, MPU3HAETCS C
TOYKH 3p€HHUs CTaThl 16 naHHOro Konekca NOMIKHOCTHBIM JIMLIOM.

Hanpumep, B vactu uerBepToii ctarbu 3 3akoHa AsepOaiimkaHCKON
Pecnybnuku «O macnioptax» ot 14 uronHs 1994 roma oTMe4aeTcsi, YTO MachopT
ABJIIETCST COOCTBEHHOCTRIO AsepOaiimkaHckol PecryOnukm, n3paTHe €ro y
rpaXOaHWHA WAW TNPUHATHE B 3aJ0T 32 HUCKJIIOYEHHEM  CIIy4aes,
MPEeIyCMOTPEHHBIX 3aKOHOMATEIbCTBOM  Asepbaiimkanckoii PecnyOmukwy,
KaTerOpU4eCKH 3arpeniaeTcs.

B cratee 16 nanHOro 3akoHa, YCTaHABIHMBAIOTCA OOIIME YCIOBUS
OTBETCTBEHHOCTH, B LEJSAX 3alUUThl MACHOPTOB U OTMEYAeTCsA, 4YTO IPH
BHECCHMM B MACMOPT JIOXKHBIX JAHHBIX, yTE€pPe MacropTa, €ro yMbIIUICHHON
nopue, Kpaxe, IMOAAENKE, MPOAAXKE, HE3aKOHHOM M3TOTOBJICHUU WIH
UCTIOJNB30BAHUY, JTMOO HAPYLICHWHM YCTAHOBJICHHBIX B HACTOSIIEM 3aKOHE
MpaBUJl BBE3OA-Bble3[]a, BUHOBHBbIE JIMLA HECYT AAMUHUCTPATUBHYK WIH
YTOJIOBHYHO OTBETCTBEHHOCTb B MOpsIIIKE, peny CMOTPEHHOM
3aKoHOnaTeNnbCcTBOM AszepOaiimkanckoii PecnyOnuku. JlanHoe TpeOoBaHue



OTHOCUTCSI K oOmeMy CyObekTy U 00eCredmBaeTcsi COOTBETCTBYIOLIUM
3aKOHONIATEIbCTBOM.

B Vronosaom Konekce Azepbatimkanckoit PecriyOnuku (nanee - YK) u
KAII cymecTByIOT moapa3yMeBaroiire o0muii CyObeKT COOTBETCTBEHHO BUIbI
aJIMAHUCTPATHBHBIX IPOCTYNIKOB W TIPECTYIUIGHUH B CBS3H C IOTEpeH,
YMBIIUIEHHOH TMOpYeH, B3ATHEM IMOA 3aJI0I, U3BATHEM H Kpaxen
YAOCTOBEPEHHUS] JINYHOCTH, TNACIOpTa WU JPYyroro IMOATBEPKIAAIOINETrO
JUYHOCTh O(QUIHAIBPHOIO JAOKYMEHTA HIJIM COBEPLICHHE WHBIX HE3aKOHHBIX
NENUCTBUN,  CBsI3aHHBIX C  JOOKyMeHTamu. Hanpumep,  mpaBoBylo
OTBETCTBEHHOCTD 34 MPOTHUBO3AKOHHBIE ACSHUS, NTPEIYyCMOTPEHHBIE CTaThIMU
144-3.4 u 326.2 YK u crarbeii 331 KAIL Hecer, BMeHsieMbIii 001Ul CyOBEKT,
TOCTUTUINH ONPEAESICHHOTO BO3PACTHOrO mpenena. J{ucno3uuus 3TUX BUIOB
aIMUHUCTPATHBHBIX  MPOCTYIKOB M TPECTYIUICHWH B  COBEPLICHUU
NPOTHBO3aKOHHBIX ~ JEIHUH  moapasymeBaeT  oOmmii  cyObekt, a
rOCYJapCTBEHHbIE  OpraHbl  (IOJUKHOCTHBIE — JIMIA),  yIOJIHOMOYEHHBIE
paccMaTpuBarh  Jela [0  HUM, PEryJHUPYIOTCS  COOTBETCTBYIOLINM
3aKOHONIATEIbCTBOM.

B nynkre 3.54 Ykaza [Ipesunenta AsepOaiimxanckoii Pecrybmnku «O
npuMeHeHnn 3akoHa AsepOaiimkanckoit PecriyOmmkm «O0 yTBEp:KIeHHH,
BcTyruiennn B cuiy  Komekca  Asepbaiimkanckoit  PecnyOmukum 00
aJIMAHUCTPATHBHBIX MPOCTYINKAX M CBSI3aHHBIX C 3THM BONPOCAX MPABOBOTO
perynuposanusi» ot 29 asrycra 2000 roga, mpoBEeNEeHO pasrpaHUYCHHE
MOJTHOMOYHH M YCTaHOBJICHO, YTO AeNla 00 aAMUHUCTPATHBHBIX MPOCTYIKAX,
npenycMmoTperHbie B ctatbe 331 KAII, B mpemenax CBOMX MOJIHOMOYHM
paccmarpuBaroT MunmcTepcTBO  BHyTpennux Jlen  AsepOaiimkaHCKoi
PecnyOnukn (B wacTu Kacaromeiicst yAOCTOBEPEHMsI JIMYHOCTH, MAacropTa U
CBUJICTENILCTBA HAa BO3BpauieHne B AsepOaiimkaHckyro PecnyOmuky),
Munncrepctso Muaoctpannsix en AsepOaiimkanckoi Pecriybnmku (B 4actu
Kacarolleicsi  macmopra M CBUAETENbCTBA  HAa  BO3BpAIlEHUE B
Azepbaiimkanckyro Pecrybnuky), ['ocynapcrsennas Murpaunonsas Ciyskba
Azepbaiimkanckoit PecryOnuku (B 4acTH Kacaromeicsi pelieHnst O MPOIJICHUN
Cpoka BpeMeHHOro nmnpeObiBaHUsT B AsepbaiimkaHckoil PecnyOnmke u
JOKYMEHTOB I BPEMEHHOT'O MJIM TIOCTOSIHHOTO MPOKHBAHKS HA TEPPUTOPHH
AzepObaiimkancko PecnyGnukm) u I'ocynapcreenHast MOpCKast
anMuHUCTpanmst AsepOaiikaHckoll PecryOnmuku (B 4acTH  Kacarouiewcs
TOKYMEHTa YOCTOBEPSIOILETrO JINYHOCTh MOPSIKA).

A B myskre 2.5-1 Ykasa Ilpesunenra AzepOaiimkaHckoil PecryOmuku
«O0 ytBepxknennn «llepedHst MOMKHOCTHBIX JIML, MMEIOLINX MOTHOMOYHS
paccMaTpuBarh fAeia 00 aIMUHHCTPATUBHBIX MPOCTYNKax» OT 28 ceHTAOps
2007 roma OTMeuYeHO, 4YTO fena 00 aAMHHHUCTPATHBHBIX IPOCTYIIKAX,
npenycMmoTperHbie B cratbe 331 KAIl paccmaTpuBaroT - Ha4daJdbHUKH
TOPOACKHX, PAOHHBIX YNpPaBJIEHUH (OTIENOB) MOJHLIHUN U TEPPUTOPUATIBHBIX
OTHENEHNH, X 3aMECTUTENH, HAYaJbHUKU TPYII, CTapIINe HHCIEKTOPBI U



WHCIIEKTOPBI OTAEJIOB MACHOPTOB, PErUCTPALIUHA U YAOCTOBEPEHUAM JIMYHOCTU
Y OTJEJICHU! MOJHULIUH.

Kak BumHO, B oTMedeHHbIX Ykaszax [IpesmmenTta AszepOaiimkaHCKOMN
PecnyOnukn yCTaHOBJIEH KPYr TOCYJapCTBEHHBIX OPTaHOB M IOJDKHOCTHBIX
JWL, UMEIOIUX IOJHOMOYHUSl PacCMaTpHUBATh Aeja 00 aaMHHHUCTPATHUBHBIX
npoctynkax, npeaycmorpeHHsix B KAIIL Hu B omHom u3 VYka3oB He
MPEenyCMOTPEHO Pa3rpaHUUuEHUe MOJHOMOYMM KacatenbHO cratbu 332 KAIL
Toneko B cTatbe 360.1 KAIL B yncne nen 00 afMUHIUCTPATUBHBIX MTPOCTYITKAX,
paccMaTpUBaeMbIX paHOHHBIMU (TOPOACKIMHU) CYJaMH, TIPETy CMOTPEHA CTaThs
332 KAIL

Kak yxe 6put0 oTMeueHo, Ha ocHoBaHuHM ctaThll 368.2 KAII mpokypop
BIIpaBe. BO30Y’KIaTh MPOU3BOACTBO MO JenaM o0 aJAMHHUCTPATHBHBIX
NPOCTYNKAaX; Yy4YacTBOBaTb B PACCMOTPEHUH Jel 00 aJIMHUHUCTPATHBHBIX
MPOCTYIKAX, [aBaTb 3aKJKOYEHUs, 3asBJATbH XOAATalCTBA IO BOIPOCAM,
BO3HMKAIOIIUM BO  BpPE€Msl  PacCMOTPEHMsI  Jiela,  ONPOTECTOBBIBATH
NOCTAaHOBJIEHHE M pELIeHHe MO jkajobe mo aeny o0 agMHUHHCTPATUBHOM
npoctynke. IloctanoBiaeHne o BO30YKIEHUH MPOKYPOPOM MPOHM3BOACTBA IO
nenam 00 aIMHUHUCTPATHBHBIX TPOCTYNKAaX MPHHUMAETCI B  CPOK,
ycraHoBJieHHbIN cTaThel 411 KAIL B mocTtaHOBNIEHNH yKa3bIBAIOTCS CBEACHUS,
orMeueHHble B cTathe 410 Hacrosimero Komekca (cratest 368.3 KAII). Tem
cambIM, craTtbell 368.3 KAII, Ha nmocTaHOBIeHHE TPOKypopa O BO3OYKICHUU
NPOM3BOACTBA MO  AenaM o0  agMUHHCTPATUBHBIX  MPOCTyIKax
pacrpoCTpaHsrOTCs  TpeOOBaHUS, TMpeObsABIsAEMble K MPOTOKOIYy 00
aAMUHHCTPATUBHOM IIPOCTYIIKE B COOTBETCTBUU cO cTaThsiMu 410 1 411 KAII,
1 CPOKH COCTABJICHHsI TAHHOT'O NMPOTOKOJIA.

Takum obpazom, IInenym Koncrutyunonnoro Cyna, pyKOBOACTBYSICH
3aKOHONATENILCTBOM 00 aIMHHHUCTPATUBHBIX MPOCTYIKAX OTMEYAeT, HTO
BO30Y KIIE€HIE MPON3BOCTBA IO JesiaM 00 aAMUHUCTPATHUBHBIX MPOCTYIIKAX MO
cratbe 332.1 KAII otHOCcHUTCS K moaHOMOYMAM npokypopa. IlpuHumas Bo
BHUMaHUe BbilieoTMeueHHoe, [1nenym Koncrutyunonsnoro Cyaa npuxoguT kK
CJIeNYOIIUM BBIBOJAM:

— B COOTBETCTBUHU C cojep:kaHueM M 3HadeHueM cTatbu 332.1 KAIL,
CyOBEKT aIMUHHUCTPATUBHOIO MPOCTYIIKA, MPEAYCMOTPEHHOTO B JAHHOM
CTaTbe, CUUTAETCS NOJLKHOCTHBIM JIULIOM,

— BO30y»XIeHHEe NPOM3BOACTBA HAa OCHOBAaHUHU KajJoOBI MO aenaMm o0
QAMUHUCTPATUBHBIX MPOCTYIKAaX, MPEeNyCMOTPEHHbIX B cTaTtbhe 332.1
KAII, oTHOCHUTCS K MOJIHOMOYHSIM MPOKYPOPa;

- B ciydae COBEPIUECHUS AAMUHUCTPATUBHOIO MPOCTYIIKA,
npenycMoTpenHoro B cratbe 3321  KAII, mnomaua kajno0bl
HETIOCPEACTBEHHO B paHOHHBIA (FOPOACKON) Cyl B COOTBETCTBHU C
TpeboBanusimu cratbu 360 manHOoro Kopmekca 0e3 MOCTaHOBIEHUS
npoKypopa 06 aAMMHUCTPATHBHOM MPOCTYIIKE HEBO3MOXKHA.
PyxoBoacTBysich YaCTBIO VI CTaThbU 130 Koncruryuun

Azepbaiimkanckoit Pecriybnmuku u cratbsimu 60, 62, 63, 65-67 u 69 3akoHa



Azepbaiimkanckori Pecniybnuku «O Koncruryunonaom Cyne», Ilnenym
Koncrurynmonnoro Cyna Azepbaiimkanckoii Pecrybmiku

NHNOCTAHOBNUJ:

1. B cooTrBercTBUU ¢ coaep:kaHueM W 3HadueHuem ctaTthu 332.1 Komekca
Aszepbaiimkanckoit Pecrybmiku « O6 agMIHHCTPATUBHBIX MIPOCTYIIKAXY,
CyOBbeKT aAMUHUCTPATHBHOIO MPOCTYIIKA, MPEAYCMOTPEHHOTO B JaHHOM
CTaThe, CUMTAETCS JOJLKHOCTHBIM JIULIOM.

2. Bo30yxkneHue NpOU3BOACTBA HA OCHOBAHUHM KaJlOOBI MO J1enaMm 00
AAMUHUCTPATUBHBIX IPOCTYIKAax, MPEIyCMOTPEHHBIX B cTaThe 332.1
Konekca Asepbaiimkanckoit Pecriybmuku «O0 aaMUHUCTPATUBHBIX
MPOCTYTIKaX», OTHOCUTCS K IMIOJIHOMOYHSIM IIPOKYPOpa.

3. B ciaydae COBEpIICHUS aAMUHUCTPATUBHOTO MPOCTYTIKA,
npenycMotpenHoro B cratbe 3321 Kopmekca AsepbaiimkaHCKOM
Pecniybnukn «O0 amMUHUCTPATUBHBIX MPOCTYIIKAX», MOJa4a KaJloObl
HETIOCPEICTBEHHO B paHOHHBIA (FOPOACKOH) Cyd B COOTBETCTBHHU C
TpeboBanusiMu ctathu 360 nmanHoro Kopekca 0e3 MOCTaHOBIEHHS
POKypopa 00 aAMMHUCTPATHBHOM MPOCTYIIKE HEBO3MOXKHA.

4. TlocTaHOBJIEHHE BCTYIIAET B CHITy CO JTHS OITy OJIMKOBAHMSI.

5. IlocTanoBnenne  omyOMUMKOBaTb B raserax  «AsepOadimkany,
«PecnyOnuka», «Xanr razeru», «bakunckuii paboumity u «BecTHuke
Koncruryunonnoro Cyna AzepOaiimkanckoi PecrryOmikmy.

6. ITocTaHOBIIEHHE SIBJISIETCSI OKOHYATEILHBIM M HE MOXKET OBITh OTMCHCHO,
HU3MEHCHO WJIN O(I)I/ILII/Ia.]'IbHO HUCTOJIKOBAHO HU OAHHUM OpPraHoOM WA
JIUIIOM.

Mpeacenarenn ®apxax AdayJuiaes



AZIORBAYCAN RESPUBLIKASI ADINDAN

Azorbaycan Respublikast Konstitusiya
Moshkamasi Plenumunun
QORARI

Azarbaycan Respublikasi Cinayat-Prosessual Macallasinin 449.2.3-cii
maddasinin sikayat vermak hiiququ olan “digar soxslar” miiddaasinin
sorh edilmasina dair

12 mart 2015-ci il Baki sohori

Azarbaycan Respublikasi Konstitusiya Mshkomasinin Plenumu Farhad
Abdullayev (sadr), Sona Salmanova, Stidabs Hasonova, Ceyhun Qaracayev,
Rafael Qvaladze, Mahir Muradov, Isa Nocofov (meruzagi-hakim) vo Kamran
Sefiyevden ibarat torkibdo,

mohkoms katibi Teymur Ocaqverdovun,

maraqli subyektin niimayondasi Baki Apellyasiya Mahkomasinin hakimi
Hoason ©Ohmadovun,

miitoxassislor Azorbaycan Respublikast Ali Mohkomasinin  hakimi
Cinayst Kollegiyasinin sadri Sahin Yusifovun, Azarbaycan Respublikasi
Prokurorlugunun Daxili islor orqanlarinda istintaq, tohgigat vo amaliyyat-
axtarig foaliyystinde qanunlarin icrasina nazarst idarssinin boyiik prokuror-
metodisti Munis Abuzarlinin,

ekspert Baki Dovlot Universitetinin Hiquq fakiiltesinin Cinayst prosesi
kafedrasinin  miudiri, hiiquq elmlari doktoru, professor Firuza Abbasovanin
istiraki ilo,

Azorbaycan Respublikast Konstitusiyasimin 130-cu maddesinin VI
hissosine muvafiq olaraq xiisusi konstitusiya icraatt Uzrs agiq mohkomo
iclasinda Baki Apellyasiya Mohkomasinin miracisti osasinda Azerbaycan
Respublikasi Cinayat- Prosessual Macollasinin 449.2 3-cii maddasinin gorh
edilmasinsg dair konstitusiya igins baxdi.

Is izro hakim INacofovun moruzesini, maraqli subyektin
nimayandasinin, ekspertin royini vo miutoxassislorin ¢ixiglarini, dinlayib, is
materiallarini arasdirtb miizakirs edoarak, Azarbaycan Respublikasi Konstitusiya
Mshkamasinin Plenumu

MUQYYON ETDI:

Baki Apellyasiya Mohkomasi Azarbaycan Respublikasinin Konstitusiya
Mohkomasine (bundan sonra - Konstitusiya Moshkomasi) tnvanladig
miraciotdo Azarbaycan Respublikasi Cinayast-Prosessual Macallasinin (bundan
sonra - CPM) 449 .2 3-cii maddasinin gorh edilmasini xahig etmigdir.



Miiraciatdon ve ona slave edilmis senadlerden gortiniir ki, 20 may 2014-
cii il tarixindo “Icbari sigortalar haqqinda” Azorbaycan Respublikasinin
Qanununa (bundan sonra “Icbari sigortalar haqqinda” Qanun) osasen
sigortalanmig “Mercedes” markali avtomobil ilo “Nissan Juke” markali
avtomobil toqqusmusdur. Bu barads “Azsigorta” Ag¢iq Sshmdar Comiyyastinin
Sigorta Hadisalori Departamentins (bundan sonra - “Azsigorta” ASC-nin SHD)
molumat verilmisdir.

Hadiss ilo slagadar Baki sohari Nasimi rayon Polis Idarasinin Tohqiqat
Sobasinin (bundan sonra - Nosimi RPI TS) bas tohgiqatgist torafinden arasdirma
aparilaraq bels naticoys golinmigdir ki, “Mercedes” markali sigortali avtomobili
sahibi deyil, diger soxs idars etmis, yol nagliyyat hadisasi do onun yol harokasti
qaydalarin1 pozmast naticesindo bag vermisdir. Homin goxsin amolinds iso
cinayat torkibi olmadigina gora toplanmig material Gizra tohqgiqatginin 05 iyun
2014-cu il tarixli gerart ilo cinayet isinin baglanmasi rodd edilmis, onun
omolindo Azorbaycan Respublikasi Inzibati Xotalar Macellosinin (bundan
sonra-IXM) 151.2-ci maddesinde noazerds tutulan inzibati xotanin torkibinin
olmasi genastine golinmis, material baxilib todbir goriilmasi Giglin aidiyyati iizra
Baki gohori Nosimi rayon Polis Idarasinin Dévlat Yol Polis Sobasine
gondorilmisgdir.

Sigortag¢inin niimayandasi CPM-in 449.1 vo 4492 3-cii maddslarini
rohbor tutaraq, material (izra cinayat iginin baglanmasinin radd edilmasi barads
tohqigatginin 05 iyun 2014-ci il tarixli gerarinin onun subrogqasiya hiiququnu
pozdugunu asas gotirarak, homin qorarin logv edilmasi vo materialin tokrar
aragdirilmast Uiglin geri qaytarilmast barado Baki gohori Nosimi rayon
Moshkamasine mohkoms nozarsti qaydasinda sikayst vermisdir.

Nasimi rayon Mahkomasinin 30 iyul 2014-cii il tarixli gerart ile sikayatin
icraata qobul edilmasindon imtina edilmis vo imtina onunla asaslandirilmigdir
ki, sikayat mubahiso olunan gorardan sikayst vermok hiiququ olmayan goxs
torafindon verilmigdir.

Nasimi rayon Mohkomasinin hamin qorart ile razilasmayan sigortaginin
nimayandasi apellyasiya sikayati vermis vo Baki Apellyasiya Mohkomasinin
Cinayst Kollegiyasinin 19 avqust 2014-ci il tarixli gorar ilo sikayst tomin
edilorak, gorar lagv edilmis va is yenidon baxilmasi tiglin homin mahkomaya
qaytarimigdir.

Iso baxan Baki sohori Nosimi rayon Mohkomosi avvalki naticoye galerak
bildirmisdir ki, yol naqliyyat hadisasi tizrs ilkin aragdirma aparan tshqiqatginin
qebul etdiyi “cinayst isinin baglanmasinin rodd edilmasi barads” qerardan
“Azsigorta” ASC SHD-nin moshkomo nozarsti gaydasinda sikayst vermok
hiiququ yoxdur.

Moahkomenin qorar ile razilagmayan siortaginin niimayendasi yeniden
apellyasiya sikayati verarak, Nosimi rayon Mohkomasinin 12 sentyabr 2014-cii
il tarixli gerarinin lagv edilmasi vo isin yenidon baxilmasi tg¢lin homin
mohkomaya gaytarilmast barads gorar gobul edilmasini xahig etmigdir.

Apellyasiya sikayatino baxan Baki Apellyasiya Mohkomasinin Cinayat



Kollegiyas1 “Azsigorta” ASC-ni maraqlarina toxunulan goxs kimi gebul edarak,
tohqgigat organinin “cinayaet isinin baslanmasinin radd edilmasi haqqinda
gerari”’ndan sikayat vera bilms imkani barads birinci va apellyasiya instansiyast
mohkomoalarinds yaranmis yanagsma miixtalifliyi baximindan CPM-in 449.2 3-
cii maddasine gorh verilmasinin zaruriliyi qenastine golmisdir.

Miiracistlo slagadar Konstitusiya Mshkomasinin Plenumu asagidakilar
qeyd etmayi zaruri hesab edir.

Azarbaycan Respublikasi Konstitusiyasinin (bundan sonra - Konstitusiya)
60-ct maddesinin 1 hissesine asasen her kesin hiiquq ve azadliglarinin
mohkomado mudafissine tominat verilir. Homin maddenin II hissesinde
gostorilir ki, her kos dovlet orqanlarimin, siyasi partiyalarin, homkarlar
ittifaglaninin  vo diger ictimai birliklerin, wvezifali soxslorin qorar ve
harakatlorindan (harakatsizliyindon) mshkamays sikayst edos bilar.

Konstitusiyanin bu maddasi ile vatondaslarin ham Konstitusiya il tosbit
edilmis hiquqglarinin vo azadliglarinin, ham do Azasrbaycan Respublikasinin
qanunlarinda ve diger normativ hiiquqi aktlarinda nezerde tutulmus
hiiquglarinin  ve azadliglartmin mshkemolerin midafiesi altinda olduguna
tominat verilir. Mohkomao tominat: bir terafden hor kasin pozulmus hiiquglarinin
vo azadliglarinin barpast maqsadi ilo mehkomaye miiracist etmok hiiququnu,
digor torofdon ise mehkemalorin hamin miiracistlore baxmaq ve onlara dair
adalatli gorar gabul etmok vazifasini misyyan edir.

Konstitusiyanin 71-ci maddaesinin I hissasine asason Konstitusiyada tosbit
edilmis insan va vatondas hiiquglarini ve azadliglarini gézlomak vo qorumaq
qanunvericilik, icra vo mehkomoe hakimiyyeti orqanlarinin borcudur. Homin
maddenin II hissesinde gosterilir ki, insan ve vetondas hiquqlarinin ve
azadliglarinin hayata kegirilmasini heg¢ kas mahdudlagdira bilmaz.

“Normativ hiiquqi aktlar haqqinda” Azorbaycan Respublikasinin
Konstitusiya Qanununun 90.2-ci maddesina gore normativ hiiquqi akt sorh
edildikde onun normalarinin mezmunu izah edilir va daqiqlesdirilir, onlarin
qanunvericilikda yeri, habels ictimai miinasibatlorin eyni névinin muxtalif
aspektlorini tonzimloyon diger normalar ils funksional vo basqga slagalori
miayyen edilir.

Sikayat vermok hiiququ soxsin hiiquqi statusunu togkil edon hiiquq vo
vazifaloerin ayrilmaz hissesi olmaqla, qanunvericilikde birbaga nazards tutulan
hallar istisna olmaqgla mohdudlagdirilmamali vo her bir soxs tlg¢iin tomin
olunmalidir.

Moshkamoyadok aragdirma maorhalasinds sikayat dedikds, cinayat barads
orizo va muraciatlorin yoxlanilmasi, homg¢inin cinayst islorinin istintaqt
prosesinda cinayst muhakims icraatinda istirak edon sgoxslorin prokuror,
mustontiq, tohqiqat orqani (tohqiqatgt) torsfindon haqigston pozulmus vo ya
pozulmast ehtimal edilen hiiquq ve qanuni manafelarinin barpa edilmasi barade
tolabi basa dusulur.

Prosesin mohkomoyadok marhalasinds icraati aparan orqanlarin qerar vo
harokatlorindon gikayst verilmasi vo bu sikaystlora baxilmasi zamani amals



golon miinasibatlor 6z hiiquqi tebisting gora cinayat-prosessual xarakterlidir vo
sikayat- etmo sahadaxili cinayst-prosessual normalarla tonzimlonir. Bels
miinasibatlorin amals golmasinae sabab olan hiiquqi fakt kimi, yalniz sslahiyyatli
dovlat orqanlarinin mehkemayodok icraat zamani prosessual horoket vo ya
gerarlarindan verilon sikayat ¢ixig edir.

Moahkomayadoak cinayet-prosessual icraatda sikayatin predmetini maraqli
soxslorin fikrince tohqiqat, istintaq orqanlarinin ve ya prokurorun onlarin
hiiquqglarint pozan vo ya tohlikke altina qoyan harokatsizliyi va ya qanunla
nazords tutulmug prosessual vazifslorin icra olunmamasinda ifads olunan
prosessual harokat va ya qorarlar togkil edir.

Cinayaet prosest istirakg¢ilarinin hiiquqlarin1 ve qanuni maraqlarini tomin
etmak tohqiqat va istintaq orqanlarinin, prokurorun ve mehkomslarin on mithiim
vozifslorindon birini togkil edir. Soxsiyyatin, xiisusilo do cinayat prosesi
igtirak¢ilarinin -~ hiiquglarina  zoruri  diqgat  yetirmadon haqiqi  adalat
mithakimasini hayata kegirmok miimkiin deyil.

Cinayat prosesinda istirak edon har bir gsexsin hiquglarinin ve qanuni
maraqlarinin midafia va tomin edilmasi hiiquqi dévlstin mithakims icraatinda
yeritdiyl adalot siyasetinin ana xattidir vo mohkeme hakimiyyatinin hoyata
kegirilmosinin yegana yoludur. Belo soxslorin htuquglarinin ve qanuni
maraqlarinin tominatlarinin artirilmasi nainki goxsiyystin, hom ds itmumiyyatlo
comiyyetin manafelorine tam uygundur.

Konstitusiya Mahkamasinin Plenumu qeyd edir ki, sorh olunan normanin
tohlili tigin CPM-ds insan vo vatondas hiiquq ve azadliglarini tomin edon,
cinayot prosesi istirak¢ilarinin statusuna aid olan bezi maddslor nazardon
kecirilmalidir.

Belo ki, CPM-in 9-cu maddssina uygun olaraq cinayst miihakimo
icraatinin osas prinsiplort vo gortlorindon biri insan vo vatondas hiquq ve
azadliglarinin gqanunsuz mohdudlasdirilmast hallarindan onun miudafiasini
tomin etmokdir. Homin Macallenin 12.1-ci maddasine asasen cinayat prosesini
hoyata kegiron orqanlar cinayst prosesinds istirak edon butiin goxslorin
Konstitusiya ils tasbit edilmis insan vo vatondas hiiquq ve azadliglarina riayast
olunmasini tomin etmalidirlor.

Cinayast prosesi gedisinda har kasin 6ziiniin Konstitusiya ila tosbit edilmig
hiiquq ve azadliglari1 qanunla qadagan edilmayon bitiin Gsul ve vasitelarlo
midafia etmoys hiiququ vardir (CPM-in 12.3-cti maddasi).

CPM-in 122.1-ci maddasina gora cinayat prosesini hayata kegiron orqanin
prosessual harakstlorindon va ya qorarlarindan cinayat prosesinin igtirakeilart,
habela bu Macallads nazards tutulmug hallarda vo qaydada cinayst prosesinds
istirak edon digor goxslar tarsfindan sikayat verils bilar.

Tohqgiqat¢inin cinayst isinin baglanmasinin radd edilmesi barade
qorarindan  gikayot verilmesi CPM-in  212.3-cii maddasinde nozerds
tutulmusdur. Bu normada gosterilir ki, tehqiqatginin, miistentiqin va ya ibtidai
aragdirmaya prosessual rohborliyi hayata kegiron prokurorun cinayst isinin
baglanmasinin rodd edilmesi barede qerarindan mivafiq olaraq ibtidai



aragdirmaya prosessual rehborliyi hoyata kegiron prokurora, yuxart prokurora,
yaxud mohkomaya sikayat verils bilar.

Cinayst prosesini hoyata kegiron orqanin prosessual harakstlorindon va ya
qorarlarindan mahkomaye sikayet vermok hiiququ olan goxslorin dairesi is9
CPM-in 449.2-ci maddesindo nazordo tutulmusdur. CPM-in 449.2.3-cu
maddasinds qeyd edilir ki, qorarin gabul edilmasi vo ya harakatin aparilmast
naticasinds hiiquq ve azadliglart pozulan digor soxslor tohqiqatginin (onun
solahiyyatlorini hoyata kegiron goxsin) prosessual harokatlorindon vo ya
gerarlarindan mshkoma nazarsti qaydasinda sikayat vers bilarlor.

Sikayat etmok hiiququ olan goxslor mohkoms nozarsti qaydasinda
tohqiqatel, miistontiq vo ibtidai aragdirmaya prosessual rohbarliyi hoyata kegiran
prokurorun mohkemeyodok icraat zamani butin prosessual qorar vo
herokatlorindon (harokatsizliyinden) deyil, yalniz qanunda nezards tutulan
asagidaki prosessual horokoat va gorarlarindan sikayat veras bilarlar:

- cinayat haqqinda arizonin gobul edilmasindon imtina edilmasi;

- tutulma va hobsdo saxlanmast;

- tutulmusg gexslorin hiiquqlarinin pozulmast,

- hobsds saxlanilan goxse iggence verilmasi vo ya diger amansiz roftar
edilmasi;

- cinayat isinin baglanmasinin radd edilmasi, cinayst isi UGzre icraatin
dayandirilmasi vo ya ona xitam verilmasi,

- mohkomenin gorar1 olmadan istintaq harakatlerinin macburi aparilmast,
prosessual macburiyyst tadbirinin totbiq edilmasi vo ya omoliyyat-axtarig
tadbirinin hoyata kecirilmasi;

- togsirlondirilon (siibhali) goxsin mudafiagisinin cinayst prosesindon
konarlagdirilmast (CPM-in 449.3.1-449 3 .7-ci maddalari).

Qanunla nazards tutulmus msohkomo nazarsti qaydasinda sikayat verils
bilon bu prosessual harokat vo gorarlarin dairssi gatidir vo cinayst prosesini
hoyata kegiron orqanin digor prosessual horokot vo gorarlarindan sikayot
verilmosi yolverilmozdir.

CPM-in 449.2 3-cti maddasinden gorandiytl kimi, qanunverici mahkama
nozarati qaydasinda tohqiqatginin, miustontiqin  vo ibtidai aragdirmaya
prosessual rohbarliyi hayata kegiron prokurorun prosessual harokstlorindon vo
ya qorarlarindan sikayot vermok hiiququ olan goxslorin dairasini muayyan
edorken yalniz prosessual qaydada proses istirak¢ist vo ya torsf kimi taninmig
soxslorlo kifaystlonmomis, bu soxslorin proses istirak¢ist vo ya torof kimi
qanunla miayyen edilmis qaydada taninmasini asas gotiirmemis, eloce do bu
gerarlarin gabulu vo ya herokstin edilmasi (edilmamasi) ilo diger soxslorin
hiiquq va azadliglarinin pozulmus hesab edilmasini osas gotiirmuigdiir.

Konstitusiya Mahkamasinin Plenumu hesab edir ki, CPM-in 449.2 3-cii
maddasinin tulan “digor soxslor” muddsasi els goxslori nazards tutur ki, onlar
prosesda istirak¢t vo torsf deyildir. Buna ilk névbads, CPM-in X Faslinda
nazords tutulan cinayat prosesinds istirak edon digor soxslor; hal sahidi; sahid;
mitoxassis; ekspert; torciimo¢i vo sair aiddir. CPM-in X Faslindo nozards



tutulan cinayet prosesindo istirak eden diger soxslorin siyahisini goti siyahi
hesab etmok olmaz. “Digor soxslor”s homginin toradilmis vo ya hazirlanan
cinayot barads molumat veron soxs (CPM-in 204.3-ci maddosi), cinayst
omoslinin homin goxs torofindon toradilmasini birbasa goOstoron goxs
(zororgokmis goxsden basqa) (CPM-in 148.2.2-ci maddesi); meyitin
muayinasinds igtirak edon hokim (CPM-in 238.4-cii maddssi); eksqumasiya
olunmali olan gexsin yaxin qohumlart va ya onun qanuni niimayandalori (CPM-
in 2372-ci maddasi), sahidin nimayondosi (vokili) (CPM-in 95.6.11-ci
maddasi); yetkinlik yasina ¢atmamig sahidin qanuni niimayondasi (CPM-in
228.2-ci maddssi); yetkinlik yagsina catmayan sahidin, stbhali vo ya
tagsirlendirilen soxsin dindirilmaesindas istirak edon musllim, hokim (psixoloq)
(CPM-in 228.2-ci maddasi); horbi hisse komandiri (CPM-in 171-ci maddaesi);
yetkinlik yagina ¢atmayan stibhali, tagsirlondirilon goxsin himayssins verildiyi
etibar edilmis goxs (soxsi zamin) (CPM-in 166.2-ci maddasi); girov qoyan soxs
(tagsirlondirilon saxsdon basqa) (CPM-in 164.3-cli maddasi); tanitnmaya toqdim
olunan goxs (CPM-in 239.5-ci maddasi), hamginin har hansi bir formada 6ziiniin
prosessual hiiquq ve ya vaozifasini hayata kegiron buitiin digar soxslor aid edilir.

Votondaglarin konstitusiya ilo tomin edilon hiiquq ve azadliglarimin
pozulmast faktr xiisusi shamiyyst kosb etdiyine gore, mohkemoyadok icraat
zamani1 mahkomays miuracist etmak tgiin kifayat qodor asas verir.

Gostorilon xususiyystlor(meyarlar) nazers alinmagla qanunda sikayst
vermak hiiququ daqiq geyd edilmig soxslorlo yanasi, sikayst vermak hiiququ
olan goxslora homginin cinayst-prosessual foaliyystin o istirak¢ilart da aid
edilmisdir ki, onlarin hiiquqi statusu qanunda qismen tenzimlenmisdir.Yaxud
da ki, qanunda onlarin adi ¢okilsa do, hiiquqi veziyystlori imumiyyatlo
miayyan edilmomigdir. Gostarilon goxslor ibtidai aragdirma orqaninin harakati
vo ya qorarlar ilo faktiki olaraq cinayat-prosessual miinasibstlorinin subyekti
voziyyating dusiirlor ve bu miinasibstlor gedisinds onlarin hiiquq ve manafelori
pozulur va ya pozula biler.

Bununla belo, “Icbari sigortalar haqqinda” Qanunun 22.2.7-ci
maddasine gora, sigortalt Azorbaycan Respublikast Miulki Macallssinin
(bundan sonra - MM) 925.5-ci maddssinds noazords tutulmus hallar istisna
olmagqla, sigorta hadisasi hesab edils bilon halin bag verdiyi yerds vo ya zoror
doymis amlakda sigortagt ve ya onun niimayandasi va (va ya) diger salahiyyatli
soxslor onlara baxig kegironadok heg bir doyisiklik etmamalidir.

Sigortaginin sigorta odonisini verdikdon sonra muvafiq soxsloro qarst
Azorbaycan Respublikast MM-in 936-c1 maddesinda vo “Icbari sigortalar
haqqinda” Qanunun 25-ci maddssinds nazards tutulmus qaydada subrogasiya
hiiququndan istifado etmok hiiququ vardir (“Icbari sigortalar haqqinda”
Qanunun 23.1.6-c1t maddasi).

“Icbari sigortalar haqqinda” Qanunun 63.1-ci maddasina osasen bu
Qanunun 63.2-ci maddesi nezere alinmaqla, avtonaqliyyat wvasiteloerinin
sahiblorinin milki masuliyyetinin icbari sigortast tGzro bas vermis sigorta
hadisasi zamani siiricii hadisa yerindon yayinmis olduqda da sigorta 6donisi



vermig sigortaginin hadisoni torotmis soxso qarst verilmig sigorta 6donigi
moablaginds subrogasiya hiiququ yaranir.

Qanunverici “Icbari sigortalar haqqinda” Qanuna osasen sigortagiya,
sigorta hadisasi ilo bagli haqigsti miisyysn etmok ti¢lin hadiso yerina golib
butiin hallarin aragdirilmast imkanint vermokls, faktiki olaraq onu cinayat-
prosessual foaliyyatin epizodik istirak¢isina ¢evirmigdir.

Bununla da, qanunverici digor torafdon sigortagiya cinayst prosesindo
subroqgasiya hiiququnu reallagdirmaq ti¢iin tominat vermisdir.

Belsliklo, Konstitusiya Mahkemasinin Plenumu yuxarida gosterilonlari
nozere alaraq qeyd edir ki, CPM-in 449.2.3-cii maddesinin “qerarin gobul
edilmasi va ya haroketin aparilmasi neticesinde hiiquq ve azadliglart pozulan
digar soxslor” miuddoasi cinayast prosesinin igtirakg¢ilart va torsflori olmayan,
lakin cinayat prosesinds istirak edon vo ya hor hansi bir formada cinayat-
prosessual hiiquq vo ya vozifalori hoyata kegiron goxslorin Azarbaycan
Respublikasinin Konstitusiyast vo qanunlart ilo tosbit olunmug hiiquq ve
azadliglar prosessual gorar vo ya harakatlor ils pozuldugu taqdirds bu qorar vo
ya horakatlorden sikayet vermak hiiququnu istisna etmir.

Azorbaycan Respublikasi Konstitusiyasimin  130-cu maddesinin VI
hissosini, “Konstitusiya Mohkomasi haqqinda” Azsrbaycan Respublikasi
Qanununun 60, 62, 63, 65-67 va 69-cu maddalarini rohbar tutaraq,

QIRARA ALDI:

1. Azarbaycan Respublikasi Cinayat-Prosessual Macallasinin 449.2.3-ci
maddasinin “qerarin qebul edilmasi ve ya haroketin aparilmasi neticesinde
hiiquq ve azadliglari pozulan digor goxslor” miiddeast cinayst prosesinin
istirak¢ilart vo toraflori olmayan, lakin cinayat prosesinds istirak edon va ya hor
hansi bir formada cinayat-prosessual hiiquq ve ya vezifslori hoyata kegiron
soxslorin Azorbaycan Respublikasinin Konstitusiyast vo qanunlan ilo tosbit
olunmusg hiiquq va azadliglarn prosessual gorar vo ya harskatlor il pozuldugu
toqdirds, bu garar va ya harskatlordon sikayst vermak hiiququnu istisna etmir.

2. Qorar dorc edildiyi giinden qlivvaye minir.

3. Qorar “Azorbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski rabogi”
qozetlorinds vo “Azorbaycan Respublikast Konstitusiya Mshkomasinin
Molumati”nda doarc edilsin.

4. Qorar qatidir, heg bir orqan va ya soxs torafindon logv edils, doyisdirilo
vo ya rosmi tofsir edils bilmaz.

Sadr Farhad Abdullayev



HUMEHEM A3EPBAHI)KAHCKOHM PECITYBJIUKHA

INIOCTAHOBJEHHUE
[Inenyma Koncruryuuonnoro Cyna
Aszep0batimkaHckoii Pecrybmuku

O TOJKOBAHHMH MOJIOKEHHS «apyrue Jimaa», HMEOIIHUE TIPaBo
o0xanoBaHus cratbu 449.2.3 YronosHo-IIpoueccyansnoro Kogexca
A3zepOaiigxanckoii Peciyboiuku.

12 mapra 2015 roga ropoa baky

ITnenym Koucturyumonnoro Cyma AsepOaiimkanckoit PecnyOmiku B
cocraBe ®Papxana AdOnynaesa (npencenarens), Conbl Canmanosoii, Cynadbl
l'acanosoii, [xxeitxyHa ["apamxaesa, Padasns I'sananze, Maxupa Mypanosa,
Ucer Hamkadosa (cyaps-noknanuuk) u Kavpana [laduesa,

¢ yuactueM cekperaps cyaa Telimypa Omxarsepaosa,

NPEACTABUTENST 3aMHTEPECOBAHHOTO CyOBeKTa — Cyapu bakmHCKOrO
anensiuoHHoro cyna ['acana Axmenosa,

CIELUAIMCTOB — Npeacenarens Y rojJoOBHON Koyiernu BepxosHoro cyna
Azepbaiimkanckoit PecriyOnuku Ilaxuna KOcudosa, crapmero mpokypopa-
MeTOoAuCTa YTpaBjeHUs] Haa30pa 3a UCIOJHEHHEM 3aKOHOB B CIIE€CTBEHHOM,
JIO3HABaTEeNIbHOH U  ONEPaTUBHO-PO3BICKHONW JI€ATEJIbHOCTH B  OpraHax
BHYTpeHHUX nen llpoxyparypsl AsepOaiimkanckoii PecnyOnmkm Myhuca
Aly3zepiu,

JKCIepTa —  3aBeAyromero  kadenpoil  yroJOBHOrO  mporecca
I0pUInYeckoro ¢akynbrera BakMHCKOrO TroCynapCTBEHHOTO YHHBEPCHTETA,
JIOKTOpa PUINYECKUX HayK, mpodeccopa @Pupyssr AGOACOBOIA,

B coorBeTcTBMM ¢ 4vactblo VI crarem 130 Kosctutyuuu
Azepbaiimkanckoit Pecriybnmuku Ha ocHOBaHuMM oOpameHust bakuHCkoro
amneJUILIMOHHOTO CyAa B OTKPBITOM CyneOHOM 3acemaHud 1o 0coboMy
KOHCTUTYLIUOHHOMY MPOU3BOJCTBY PacCMOTPEIN KOHCTUTYLMOHHOE JeNl0 O
TogkoBaHuu  cratbu  449.23  VYronosHo-IIpoueccyansHoro  Kopekca
Azepbaiimkanckoit PecyOnuku.

3acnymae pokian cynsn M HamkadoBa mno nmenmy, BBICTYIUICHHS
NPEACTABUTENST 3aMHTEPECOBAHHOIO CYOBEKTa M CIIELUAINCTOB, 3aKIIOYCHHE
JKCIIepTa, M3y4uB M oOcynuB Matepuansl neia, Ilnenym KoHcTuTynmoHHOTO
cyna AsepOaiimxkanckoii PecriyOmuku

YCTAHOBMNMIJ:

bakuHCKMiT aneusIMOHHBIA cya, obpartuBmch B KOHCTHTYITMOHHBIN
Cyn Asepbaiimxkanckoii Pecniyonuku (nanee — Koncrurynumonnsiii Cyn),
MpoCUa fAarb ToNkoBaHUE ctaTbu 449.2.3 VYronosHo-IIponeccyanpHoro



Konekca Aszepbaiimkanckoit Pecybnuku (nanee - YIIK).

U3 obpatmeHus 1 MPUIIOKEHHBIX K HEMY TOKYMEHTOB BHIHO, 4TO 20 Mast
2014 roma cronkHyJuCh aBromoOmmu mapku «Mercedes» u Nissan “Juke”,
3aCTpPaxOBaHHBIE COMIACHO 3akoHy AsepOaiimkanckoit Pecrnybmuku «O06
obs3aTennbHOM  cTpaxoBaHuM» (manee — 3akoH «0O0  obOsi3aTebHOM
crpaxoBaHnmny). OO0 sToM ObLT nponHGOPMHUPOBaH JlenapTaMeHT CTPaxOBBIX
ciydaeB OTKPBITOTO akIIMOHEpHOTO ob1mecTBa « Azsigortay (nanee - JICC OAO
«Azsigortay).

IIpu mposeneHHoM crapmiuM cienosaTeneM CleACTBEHHOro OTAena
VYmpasnenus Ilomuiuu Hacumuuckoro paiioHa ropoma baky (mamee — CO
Hacumunckoro PVYII) paccnenoBanmm, Obul chenaH BBIBOX O TOM, HTO
3aCTpPaxOBaHHBIM aBTOMOOMIEM «Mercedes» yrpasiisii He BIaienel, a APyroe
JULO, U JOPOXKHO-TPAaHCIOPTHOE IMPOUCIIECTBUE MPOU3OLUIO B pe3ysbTaTe
HapyLIeHUss UM NpaBujl JOPOXKHOTO ABMKEHUs. M3-3a OTCYTCTBUS B IE€SHUSIX
5TOTO JIMLIA COCTaBa NPECTYIIEHHUs, IOCTAHOBJIEHUEM ClleIoBaTEeNs OT 5 UIOJIS
2014 roma BO30Y>KAEHHE YTOJIOBHOIO JAejia 1o COOpaHHOMY Matepuany ObLIo
OTKJIOHEHO, CJieJlaH BBbIBOJ O TOM, 4YTO B €ro JAEsSHUM HMEEeTCs] COCTaB
aAMUHUCTPATUBHOIO MPOCTYIIKA, MpeayCcMOTpeHHoro cratbei 151.2 Kogekca
Aszepbaiimkanckoii PecnyOnmku « O6 aqMIHUCTPATHUBHBIX IPOCTYIIKAX» (najee
- KAII), marepman, nis pacCMOTPEHHMs W TPHUHATHS Mep, HANpPaBJIeH I10
KacaTeJabCTBY B OTHEN | 0Cy1apCTBEHHON ITOPOKHON nmoauuuu HacuMuHCKOro
PVII ropona baky.

IlpencraBurens cTpaxoBaTessi, PYKOBOACTBYsCh cTaTbsiMu 449.1 un
449.2 3 VIIK u TeM, 4TO MOCTaHOBJICHUE cienoBaTes ot S utoyst 2014 roga 06
OTKa3e B BO30Y’KIEHUHU YrOJIOBHOTO Jelia MO0 MaTepHajly HapyIIaeT e€ro npaso
Ha cyOporamuro, monmaj, B mopsiike cyaeOHOro KoHTpossi, B HacumuHCKuUi
paiioHHbIii cyn ropoma baky skamoOy 00 OTMeHe HDaHHOTO pelleHus u
BO3BpallleHUH MaTepuaa JjIsl HIOBTOPHOI'O paccie0BaHusl.

Pemennem Hacumuuckoro paiionHoro cyna ot 30 utons 2014 roga B
NPUHATHH KaJOOBI K MPOU3BOICTBY OBUIO OTKA3aHO M OTKa3 OOOCHOBAH TEM,
gro JKamo0a TOJaHa JMLOM, He OOJajaroluM MpaBoM  OOKaJIOBaHHUS
OCIIapUBaEMOro peLIeHMUs].

He cornacHelii ¢ naHHbIM pemieHneM HacHUMHHCKOro paliiOHHOrO cyna
NPEACTABUTENIb CTPAXOBATENS MMOAAJ aNEJUILUOHHYI0 JKanody M peleHneM
YToN0BHON KOJIJIErHd bakMHCKOro anesiuoHHOro cyaa ot 19 asrycra 2014
roza >xaynoda Obl1a yIOBIETBOPEHA, PEIIEHHEe OTMEHEHO M JeJI0 BO3BPAILIEHO B
TOT K€ Cy[l 1JI1 HOBOI'O PaCCMOTPEHUSI.

Paccmotpes neno Hacumunckuii palioHHBIN ¢y ropoaa baxy, npumen k
paHHee cnenaHHoMy BbeiBoay, ykasas, uto y JICC OAO «Azsigorta» He Brpase
NOJIaBaTh, B MOPSIIKE CyAeOHOr0 KOHTPOJIS, Kalo0y Ha peIleHue CIe0BaTes,
NPOBOAMBINETO  MpEeABapUTENIbHOE  pacciefoBaHMEe IO  JOPOXKHO-
TPAHCIIOPTHOMY MPOHCLIECTBUIO, 00 OTKJIOHEHHH BO30Y KIEHHS yTOJOBHOTO
aenay.

He cornacHsblil ¢ pemeHneM Cyaa, NpeACTaBUTENb CTPaxoBaTesi, BHOBb



nojayi  anejuIIUOHHYK0 Kanoly, ¢ TmpockOOHl OTMEHUTHh pEeLIeHHE
Hacumunckoro paiionHoro cyma ot 12 centsiops 2014 roma u mpuHATH
pelIeHre O BO3BPALICHUH eJIa B TOT K€ CY[ IS IOBTOPHOTO PACCMOTPEHHSI.

Paccmotpes anesuonHyo skanody, Yromnosras kosuterus bakuackoro
anemysiquoHHoro cyna mnpusHaga OAO  «Azsigorta» JULOM, HHTEPECHI
KOTOPOTO 3aTPOHYTHI U MPHILUIA K BBIBOAY, O HEOOXOAMMOCTU TOJKOBAHHMS
cratbu 44923 VIIK, ¢ TOYkM 3peHUs BO3HHUKIIEIO B CyAax MEPBOH H
aneJUIIMOHHON ~ MHCTAHUMH  Pa3MYHOrO IOAXOJAa K  BO3MOXKHOCTH
00>KaJIOBaHUs PELIEHHSI CIEACTBEHHOTO OpraHa «00 OTKJIOHEHUH BO30Y KISHHS
YTOJIOBHOTO JIETIaY.

B cBs3u ¢ obpamennem Ilnenym Koncruryumonnoro Cyna cumraer
HEOOXOIMMBIM OTMETHTD CJIEAYIOLIEE.

Cormacio wactm 1 crarbu 60 Konctutynun AsepOaiikaHCKOM
PecniyOnuku (manee - KoHCTHTYIUS), K&XKIOMY TapaHTUPYIOTCS 3allUTa €ro
npae 1 cBodon B cyae. B wactu I gaHHOI CTaThbu YKA3BIBASTCS, YTO KAXKIBIH
MOKET oOOKajoBaTh B Cyae nedcTBusi (Oe3nelcTBUE) TOCYIapCTBEHHBIX
OpPTaHOB, TNOJHUTUYECKHX MapTUH, NPO(EeCCHOHANBHBIX COIO30B, APYTHX
00IIeCTBEHHBIX O0BETUHEHUH 1 JOKHOCTHBIX JIULI.

HanHast cratbsgs KOHCTUTYLMH TapaHTHUpPyeT, 4TO mpaBa M CBOOOABI
rpaxkaaH, 3akperieHHble Kak B KOHCTUTYLMH, TaK M B 3aKOHaX M APYTHUX
HOPMAaTHUBHO-TIPABOBBIX akTax AzepOaiimkaHcKoi Pecy 0Ky, HaxXoasITCs 1O
cynebnol 3amuroi. CyneOHasi rapaHTUsi, C OAHOW CTOPOHBI YCTaHABJIMBAECT
NpPaBO KaXXAOro odpamarbes B CyJ, C IEJIbI0 BOCCTAHOBJICHHS HApyIIEHHBIX
npaB U cBOOOA, a C Apyroil — 0OsS3aHHOCTb CYIOB pacCMaTpUBaTh 3TH
oOpaleHust ¥ IPUHUMATh 110 HUM CIPABEIIMBOE PELICHNUE.

B coorserctBun ¢ wactero I cratem 71 KoncTuTyuum, oprassl
3aKOHOJATENILHOM, UCTIOTHUTENIbHOH U cyAeOHOI BacTeit 00s3aHbI COOMONATD
U 3alMIaTh NMpaBa W CBOOOABI YEJIOBEKA M TIPakIaHMHA, OTPaKEHHBIE B
Koncrurtyuun. B ygactu Il naHHON CTaThu yKa3aHO, YTO HUKTO HE MOXKET
OrPaHUYUTh OCYIIECTBICHHE NIPaB U CBOOOA YeNIOBEKA U IPasKIaHHUHA.

Cornacuo cratee 90.2 3akona AsepOaiimxanckoit Pecnybmuku «O
HOPMATHUBHO-TIPABOBBIX AaKTax», NMPU TOJKOBAHWU HOPMATHUBHOIO MPABOBOTO
aKTa Pa3bsCHIETCS U YTOUHSETCS COEP’KaHUE €ro HOPM, yCTaHABIMBAETCS UX
MECTO B 3aKOHOMATENbCTBE, a Takke (PYHKIMOHAIbHBIE U HHBbIE CBSI3U C
APYTUMHU HOPMaMHU, PEryJIHPYIOIIUMH Pa3IHYHbIE ACTIEKThl HIIEHTHYHOTO BUAA
OOIIeCTBEHHBIX OTHOLIEHHH.

IIpaBo momaum kanoObl, SIBISSICH HEOThEMIIEMOM YacThIO TpaB U
o0si3aHHOCTEH,  00pas3yloINuX  MpPaBOBOM  CTaTyC  JIMIA,  HCKIOYas
OOCTOSITENBCTBA,  HANPSIMYK0  TPEAYCMOTPEHHBIE  3aKOHONATENbCTBOM
MOJIOXKEHUS, JOJDKHO OBITh OO0ECIeYeHO MiIsi KaKAOro W HE MOXKET
OrPaHUYUBATHCS.

ITon cnoBamu «xkajgoba Ha craguu AOCyAeOHOro paszdUpaTeNbCTBAY,
NoJpa3yMeBaeTcsl NMPOBepKa 3asBIEHUH M OOpalleHWi O NPEeCTyIUICHUH, a
Takke TpeOOoBaHME O BOCCTAHOBJICHWH TPAB M 3aKOHHBIX WHTEPECOB JIUL,



y4acTBYIOLIMX B YTOJIOBHOM CYyJONPOU3BOJCTBE B IMPOLIECCE paccieloBaHus
YIOJIOBHBIX Ji€Jl, AEHCTBUTENBbHO WM MPEANOJOKUTENBHO HapyIIEeHHBIX
MPOKYPOPOM, CIIEIOBATEIEM, CIEACTBEHHBIM OPTaHOM (JI0O3HABATEIIEM).

OO’kanoBaHne peImeHWd W ASHCTBUI  OpPraHOB, MPOBOIUBIINX
MPOM3BOZICTBO Ha 1OCYNeOHOH CTaANH MPOLecca M OTHOLICHUS], BOSHUKAIOLIHE
IIPU PACCMOTPEHHUH STHUX XKaJlo0, MO CBOEH MPaBOBOH MPUPOIE HOCAT YTOJIOBHO-
MpOLeCCyaIbHbIN Xapakrep, u o0)kanoBaHUe perynupyercs
BHYTPHUOTPACIIEBbIMU YTOJIOBHO-TIPOLIECCYANIbHBIMU HOpMaMu. B kauecTse
npaBoBoro  (akra, SBISIOWErocs MPUYUHOW BO3ZHUKHOBEHHS  TaKUX
OTHOILIEHHH, BBICTYIAET jka100a, IMOAaHHas Ha MPOLIECCyaNIbHbIE NEHCTBHSA WIH
pEeLIeHHs TOJBbKO KOMITIETEHTHBIX IOCYIapCTBEHHBIX OPraHOB NPHU AOCYAeOHOM
MIPOU3BOJICTBE.

ITo MHEHHIO 3aMHTEPECOBAHHBIX JIUL, TPEAMET KaJo0bl B OCYIeOHOM
yTOJIOBHO-TIIPOLIECCYATBHOM IPOU3BOACTBE, COCTABIIOT Oe3/1efiCTBHE OPraHOB
JO3HAHUST U CIEACTBHUSI WJIU IPOKYypopa, Hapyllalollee WIM CTaBsIlHe IOJ
yrpo3dy HX Tmpama, JuOO TMpoLecCyalbHble NeHCTBHS WIM pELICHUS,
BbIPaKEHHbIE B HEUCIIOJHEHUH NPENYCMOTPEHHBIX 3aKOHOM MIPOLECCYaTbHbBIX
00s13aHHOCTEH.

ObecrnieueHne mpaB M 3aKOHHBIX HMHTEPECOB YYACTHHKOB YTOJIOBHOTO
nporiecca SBJISIETCS OJHOW M3 BAXKHBIX OOS3aHHOCTEH OPraHOB JTO3HAHHSA H
CJIEACTBUS, MPOKypopa U cynoB. OcCyIiecTBIeHne HCTHHHOTO TPaBOCyIus Oe3
IPOSIBJIEHUS] JOJKHOIO BHUMAaHUS K IIpaBaM JIMYHOCTH, B 4YaCTHOCTH
YYaCTHHUKOB YTOJIOBHOT'O MPOIiecca, HEBO3MOKHO.

3amuTa U obecriedyeHne MpaB U 3aKOHHBIX MHTEPECOB KaXKAOTO JIUILA,
Y4acTBYIOLIErO B YTOJOBHOM IIPOLIECCE, SIBJISIETCS KPaeyroJbHbIM KaMHEM
MOJIUTUKN  CHPaBEIJIMBOCTH, MPOBOAMMON MpPaBOBBIM TOCYyJapCTBOM B
CYZOTIPOU3BO/ICTBE U €IMHCTBEHHBIM Iy TEM OCYLIECTBIICHHUS Cy 1eOHOM BIACTH.
IToBblIeHNEe rapaHTUX MPaB U 3aKOHHBIX MHTEPECOB TAKHUX JIUIL[ MOJHOCTBIO
OTBEYAET MHTEPECAM HE TOJIBKO JIMYHOCTH, HO U OOINECTBA B LIEJIOM.

IInenym Konctutynuonnoro Cyna oTMedaeT, 4TO [AJid  aHajIus3a
TOJIKyeMOH HOPMBI HEOOXOAMMO paccMOTpeTh HekoTtopele cratbu YIIK,
o0ecrieunBaroIye MpaBa U CBOOOABI YEJNOBEKA U TPAKAAHMHA, KACAIOIINECS
CTaTyca y4aCTHHKOB yTOJIOBHOIO IIpoLECca.

Tak, B coorBeTcTBUM CO cTaTheil 9 YIIK, 0nHUM U3 OCHOBHBIX IPUHLIUIIOB
U YCIOBHH YTOJIOBHOTO CYIOIPOM3BOJCTBA SIBISIETCS OOECHeueHHe 3aIlUThI
4esloBeKa U I'pakaHWHA OT CJIy4daeB HE3aKOHHOI'O OrpaHUuYeHHUs ero Ipas U
cBobox. CornacHo cratee 12.1 nanHoro Kopekca, oprassl, OCyIIECTBISIIOLINE
YTOJIOBHBIN Mporecc, o0si3aHbl obecrneyuBaTh COONIONIEHUE 3aKPETUICHHBIX
Koncrurynmeli mpaB u cBoOOx dYenoBeka M TpakgaHMHA JIST BCEX JIUL,
MPUHUMAIOLHX y4acTHe B YTOJIOBHOM IIpoLiecce.

B xopme yronoBHOro mporuecca KakIplii UMeeT NpaBO 3allUINaTh CBOU
3akperuieHHbie KoHcTHTyIHE paBa 1 00s13aHHOCTH BCEMH HE 3aIpeIleHHBIMU
3aKOHONIATENLCTBOM criocobamu U cpencTBamiu (cratbs 12.3 VIIK).

Cornacio cratee 122.1 VIIK mpoueccyanbHble JeHCTBUSA WM



MOCTaHOBJIEHUST OPTaHa, OCYIIECTBISIOIET0 YIOJIOBHBINH MPOIECC, MOTYT OBITh
00>KaJIOBaHbl yYACTHUKAMH YTOJIOBHOTO IPOLECCa, a TaKXKe B CIy4asx U B
nopsiike, MNpPEeIyCMOTPEHHbIX HacTosmuM KozekcoMm, apyrumu JHLamy,
y4acTBYIOLIMMH B YTOJJOBHOM IIPOLECCE.

OOGxanoBaHWe  IOCTAHOBJIEHUs]  JO3HaBaTesss 00  OTKIOHEHHUH
BO30Y KIOEHUsS] YrOJIOBHOTO Jeja mpeaycMoTpeHo cratbeir 212.3 VIIK. B
JAHHOW HOpMeE yKa3aHO, YTO MOCTAHOBJICHHE JJO3HABaTels, CleoBaTeNs Uiu
MIPOKypopa, OCYLIIECTBJIAIOLIEr0 IpoLeccyagbHOe PYKOBOZCTBO
NpeaBapUTENbHBIM  pacCleOBaHUEM, OO0  OTKJIOHEHMH  BO30YKIOSHHs
YTOJIOBHOTO JieJla MOKET OBITh O00’KaJOBAaHO COOTBETCTBEHHO IPOKYpPOPY,
OCYLIECTBJIAIOIIEMY  IpPOLECCYal]bHOE  PYKOBOJACTBO  IPEIBAPUTENbHBIM
pacciieloBaHHEM, BBILIECTOALEMY ITPOKYPOPY UJIH B CYA.

Kpyr nun, uMerommx mpaBo OOXKajloBaTh B CyA MpPOLECCyasbHBbIE
JNENCTBUS MJM TIOCTAHOBJIEHHS OpraHa, OCYILECTBJISIFOIIEr0 YIOJOBHBIN
npouecc, npeaycMotrpeH cratbeil 449.2 VIIK. B cratee 44923 VIIK
OTMEYaeTCs, 4YTO APYrue JHNa, mnpaBa U CBOOOABI KOTOPBIX HapyIIEHBI
BCJIEICTBUE IPUHSTHUS MOCTAHOBJIEHUS WM MPOBENEHUs NEHCTBUS, HUMEIOT
npaBo 00KaJIOBaTh, B MOPsAKE CyA€OHOr0 HAA30pa, MPOLIECCy NIbHbIC NeHCTBUS
WIA TIOCTAHOBJEHUs  JO3HaBaTesss  (JIMIA,  OCYIIECTBIBIFOLIETO  €ro
TIOJTHOMOYHSI).

Jluna, obnajaromiyie mMpaBOM MONAYM JKajJoObL, MOTyT OOKajioBaTh B
nopsiike cyaeOHOro Hazm3opa, BO BpeMsl HOCYAeOHOro MpPOHM3BOIACTBA HE BCE
MpoLecCyajbHble pemeHuss u aedcTBust  (Oe3medcTBUS) JTO3HABATEls,
cliefioBaTeNs U MPOKypopa, OCYLIECTBIISABIIErO MPOLECCyalbHOE PYKOBOJCTBO
IpeIBapUTENbHBIM paccieOBaHUeM, a JIMIIb IpelyCMOTPEHHbIE 3aKOHOM
ClIeqlyoIIMe MPOoLecCy ajibHbIe AEHCTBUS U PEeLIeHNUs:

- OTKa3 B MPUHATHH 3asIBJIEHUSI O IPECTYILIEHUH,

- 337iepKaHKe U COJepKaHUe TOJ] apecTOM;

- HapyllleHue MpaB 3aJep>KaHHbIX JINLL;

- MPUMEHEHUE TBITOK WJIM HHOE JKECTOKOEe OOpalleHue ¢ JIHIOM,
COZIEp KALIMCSI TIO/T CTPakeH;

- OTKJIOHEHHe BO30YXKIEHHs YrOJOBHOTO [ieNla, IPHOCTAHOBJICHUE
IPOU3BOACTBA [0 YrOJOBHOMY Jlelly WM IpeKpalleHue Jena
IIPOU3BOCTBOM;

- IPUHYIUTENbHOE MPOBEIEHUE CIIEICTBEHHBIX NENHCTBUM, MPUMEHEHHE
Mepbl  MPOLECCYalbHOrO  MPUHYKAEHUs WUIM  OCYIIECTBJIEHHE
OTIEePAaTUBHO-PO3BICKHON MephI 0€3 MOCTAaHOBJICHHS CY/a,

- OTCTpaHEHHE OT YTOJIOBHOTO IMIpOLEecca 3alUTHHKA OOBHHSIEMOTO
(momo3peBaemoro) (cratbu 449.3.1-449 3.7 VIIK).

Kpyr naHHBIX npoLEeCCyasbHBIX AEUCTBUN U PELIEHUH, KOTOPbIE MOIYT
OBITH 00KAJIOBAHBI B MPEIYy CMOTPEHHOM 3aKOHOM IMOPSAKE Cy1e0HOTO HA/130Pa,
OKOHYaTeJIeH, 00KaJlOBaHNE APYTUX MPOLECCYANbHbIX NEHCTBUH W pelueHHH
Oprasa, OCylLIeCTBJISIOLIEro YroJOBHBIN MPOLIECC HEOMY CTUMO.

Kaxk BunnO u3 crathu 449.2.3 VIIK, 3akoHOAaTENb, B TOPSAKE CyAeOHOTO



HA/I30pa, TPU YTBEPKIASCHUHU KPyra JIHI, OOJNaJatoIiuX MpaBoM O0KaJIOBaHHS
NpoIeCCyalibHble AEHCTBUSI WM pEIIeHUs] JO3HABATENs, CJEAOBATENs U
NPOKYpOpa,  OCYIIECTBJISIBIIETO  NPOLIECCYATbHOE  PYKOBOICTBO  HAjn
NpeABAPUTENBHBIM — PACCIEOBAHUEM, HE OTPAHUYMJICS OJHUMH JIHIIb
yYaCTHHUKAaMH WJIH JIMLAMH, T[PHU3HAHHBIMA B KauecTBe CTOPOH B
NPOILIECCYATbHOM TOPSAKE, HEe MPUHSUI 32 OCHOBY NPHU3HAHHUE UX B Ka4eCTBE
yYaCTHHKA MPOLIECCa MJIM CTOPOHBI, B YCTAHOBJICHHOM 3aKOHOM IOPSIIKE, HO
TAKKe TMPUHSI 32 OCHOBY NMPHU3HAHNE HAPYIIEHHBIMH MTPaBa U CBOOOMABI 1Py THX
JUI B pe3yJibTaTe MNPHUHITHUA [aHHBIX TOCTAHOBJICHWH WM COBEPLICHHS
nercTeuii (Oe3neicTBmil).

ITnenym KoncruryumonHoro Cypma cyMTaer, 4TO NOJOXKEHUE «OApyTHe
Juua», npenycMorpeHHoe B crtatbe 44923 VIIK, kacaercs nul, He
SBJIIIOLINXCSl YYACTHUKAMU WJIM CTOPOHOW B mpouecce. K HuM, B mepByro
ouepenb, OTHOCATCA YYaCTBYIOIIHME B YTOJIOBHOM IMpOLECCE€ Apyrue JIHIA,
npenycMoTpenHbix B lymaBe X VIIK: moHsTBIE, CBHUAETENDb, CHIELUAJINCT,
JKCIIEPT; MepeBOAYUK U Apyrue. CIIUCOK yYaCTBYIOIIUX B YTOJIOBHOM IPOLIECCE
apyrux sumn, npenycmorpeHHbli B Imase X VIIK, Henp3s cuurath
OKOHYaTeJbHBIM. K «IpyruM JuIiamM» Takke OTHOCSATCS: JINLO, COOOLIUBILIEE O
COBEPIIEHHOM WJIM MOATOTOBIsieMOM mpectyriiennu (cratest 204.3 VYIIK);
JULO, TpPSIMO YKas3blBarOlllee HAa JaHHOE JIMIO, KAaK Ha COBEPIIUBIIEE
NPECTYITHOE JIesTHUE, 3a UCKIFoUeHneM norepresuiero (crates 148.2.2 YIIK);
Bpady, y4acTBOBaBIINi B oOcienosanuu tpymna (crarbst 238.4 VIIK), Gnuskue
POACTBEHHUKH WIJIM 3aKOHHBIE IPEACTABUTENN YMEPILIETO JINLA, TTOJIEKAIIETO
skcrymanm (crarbs 237.2 YIIK); npencraButens cBuaeTess (aABOKAT) (CTaThbs
95.6.11 VIIK); 3akOHHBIH MPenCTaBUTEIb HECOBEPIICHHOJETHETO CBUACTEINS
(crates 228.2 VIIK), memaror, Bpau (IICUXOJIOT) YYaCTBYIOIIMHA MPU AOMPOCE
HECOBEPILICHHOJIETHETO CBHIETENS], TTOA03PEBAEMOr0 MIIM OOBHUHSAEMOTO JIHIA
(cratest 228.2 VIIK), komanmup BoeHHoii uactu (crates 171 VYIIK);
JIOBEPEHHOE JIMIIO, B IOMEYEHHE KOTOPOrO MEPEeIaHO HECOBEPLICHHOJIETHEE
NOJI03peBaeMoe WM OOBUHSEMOE JTHLO (JTMYHBIA Nopy4uTens) (craTes 166.2
VYIIK); 3anoropartens (kpome oduHsieMoro nuna) (cratbs 164.3 YIIK); nuwo,
npenbsBieHHOe K ono3HaHuio (crathst 239.5 VIIK), a Takke BCe OCTalbHBIC
JMIA, OCYLIECTBIISIIOIIHE CBOH MPOLIECCY ATTbHBIE ITPaBa WK OOsI3aHHOCTH B TOH
Wi uHOH hopme.

dakT HapyUleHHs rapaHTHpOBaHHbIX KoHcTuTyumel mpaB m cBobon
rpakaaH, UMeeT BaXKHOE 3HAUEHHE, TOITOMY JJaeT JOCTATOYHO OCHOBAHUH 1St
oOpaleHus B CyJ BO BpeMs A0CY1eOHOTO MPOU3BOICTBA.

C yuerom yka3aHHBIX OCOOEHHOCTEH (KpUTEpHEB), HAPSAAY C JUIAMH, C
KOHKPETHO YKa3aHHBIM B 3aKOHE MPABOM OOXKaJOBaHUs, K JULAM C IPaBOM
00’KaJlOBaHUsI TAaK)K€ OTHECEHbl YYAaCTHHUKU YTOJOBHO-TIPOLIECCYATBHOM
IesITeIbHOCTH, MPABOBOM CTaTyC KOTOPBIX YACTUYHO yPEryJIHPOBaH B 3aKOHE.
JInbo, HECMOTPs Ha TO, YTO OHU YIIOMHHAIOTCS B 3aKOHE, TEM HE MEHee, UX
MPaBOBOE TMOJIOKEHHE BOOOINEe He ycTaHOBJeHO. JleWcTBUsSIMU WU
MOCTAaHOBJICHUSIMH OpraHa MPeIBapPHUTEIBHOTO PACCIENOBAHUS, YKa3aHHbIC



auna, (PaKTUYECKH OKa3bIBAOTCA B IOJOXKEHUH CyObeKTa YroJIOBHO-
NPOIECCYabHBIX OTHOIIGHWH M B XOJ€ MAaHHBIX OTHOLIEHWH WX IpaBa U
HMHTEPECHl HAPYIIAIOTCS HIJIM MOTYT OBITh HAPYLICHBL.

Bmecte ¢ Tem, cormacHo crtatbe 22.2.7 3akonHa «O0 o00s3aTeIbHOM
CTPaxOBaHUWY, CTPAXOBATENb, 32 UCKIIOUEHUEM CIIy4aeB, MPeayCMOTPEHHBIX
crarbeit 925.5 I'paxxnanckoro Konekca Azepbaiimkanckoii PeciyOnuku (nanee
- I'K), 00s13aH He BHOCHTh U3MEHEHHsI B MECTE HACTYILICHUs OOCTOSATENbCTBA,
KOTOPOE MOXKET CUHTAThCS CTPAXOBBIM CIIydaeM, MM B IMYIIECTBE, KOTOPOMY
NpUYMHEH yiepd, A0 TNPOBEOEHHs MX OCMOTpPa CTPAXOBIIUKOM HIIH €ro
NpeACcTaBUTENEM H (MJIN) UHBIMUA TIOTHOMOYHBIMH JIMIIAMH.

CTpaxoBUIMK BMpaBe TIOCIE€ BBIAAYH CTPAXOBOTO  BO3MELICHHS
BOCIIOJIb30BAThCSl TPABOM CyOporanuy NPOTHUB COOTBETCTBYIOIIMX JIMI[ B
nopsiKe, mpeaycMoTpeHHOM cTatheit 936 ['K Azepbaiimkanckoit PecnyOnvku
u cratbeit 25 3akoHa «O0 obs3aTenbHOM cTpaxoBaHumy (ctaths 23.1.6 3akoHa
«O0 00s13aTeIBHOM CTPaXOBAHUNY ).

Ha ocnoBannu cratbu 63.1 3akoHa «O0 00s3aTE€IbHOM CTPAXOBAHUNY, C
y4eToM cTaTbu 063.2 HacToAllero 3aKkoHa, Y CTPaxOBLIWKA, BbIIABILIEro
CTPaxoBOE BO3MELICHHUE, MTPABO CyOpOrauu B pasMepe BbIAAHHOTO CTPAXOBOTO
BO3MEILEHHsI IPOTUB BUHOBHOT'O B TPOUCIIECTBHH JIMLIA BOSHUKAET AaXKe TOTAA,
KOrZJa BOJUTENb BO BpEeMsl CTPAxXOBOrO Cilydas, HACTYNHBIIEro IO
00513aTeIbHOMY CTPAaxXOBAaHUIO TPAKIAHCKOH OTBETCTBEHHOCTH BIIA/EJbLICB
aBTOTPAHCIIOPTHBIX CPENICTB, MOKUAAET MECTO MPOUCIIECTBHSI.

JUts  yCTaHOBJNEHUS] HUCTHHBI B CBA3M CO CTPAaxOBBIM CIIy4aeMm,
3aKOHONATENb, Ha OCHOBaHMU 3akoHa «OO0 00sf3aTeNbHOM CTPaXOBAHUIY,
NPEACTAaBUI CTPAXOBIIUKY BO3MOXKHOCTB PACCIIEAOBATh BCE OOCTOATENBCTBA HA
MeCTe TMPOUCIIECTBUS, (PAKTHUECKH TMPEBPATUB €ro B 3MHU30AHYECKOrO
YYaCTHHKA yTOJIOBHO-IIPOLIECCYATBHOMN e TeTbHOCTH.

Tem camMbIM 3akOHOJATeNlb, C JAPYroll CTOPOHBL, MPEACTABUI
CTPaxXOBIUMKY TAPAHTHIO IS pEaTU3aLiH [IpaBa CyOpOrarum.

Takum obOpa3om, mpuUHHMAas BO BHHMAaHHE BbIIeyKazaHHOe, llneHym
Koncrurynmonsoro Cyzna oTMedaeT, 4To MOJIOKEHUE «IPYTHe JIMLA, IPpaBa
CBOOOIBI KOTOPBIX HApPYILIEHBI BCIEACTBHE NPUHSATHS ITOCTAHOBJICHUS WU
nposeaeHust aencteus» cratbn 44923 VIIK, B cinyyae HapylieHus
NPOIECCYaTbHBIMU [TOCTAHOBICHUAMU WJIM JEHCTBUSIMH 3aKPEIUIEHHBIX B
Koncrutynnu u 3akonax Asepbaiimkanckoit PecryOnvku npas 1 ¢cBOOO JIHIL,
HE SIBJSIFOIIUXCS] YYACTHUKAMH M CTOPOHAMH YTOJIOBHOT'O NPOLIECCA, OTHAKO
YYaCTBYIOLIUX B YTOJIOBHOM IPOLIECCE TUOO OCYIIECTBISIOLINX B TOH HIJTH UHOH
¢dopme yronoBHO-IIPOLIECCYaIbHBIE MpaBa MM OOS3aHHOCTH, HE HCKIIIOYAeT
paBo 00KAJOBAHUS TAHHBIX MOCTAHOBJICHUI UJTH JEHCTBU.

PyxoBoacTBysich YaCTBIO VI CTaTbU 130 Koncruryuun
Azepbaiimkanckoit PecriyOnuku, cratesimu 60, 62, 63, 65-67 u 69 3akoHa
Azepbaiimkanckori Pecniybnuku «O Koucruryunonanom Cyne», Ilnenym
Koncrurynmonnoro Cyna Asepbaiimkanckoii Pecrybmku



NHOCTAHOBMNUIJI:

1. IlonoxxeHne «Apyrue JuIa, NpaBa U CBOOOABI KOTOPBIX HAPYLICHBI
BCJIEICTBUE TPUHATHUS IIOCTAHOBJIEHUS WJINM MPOBENECHUs AEHCTBUS»
CTaTbU 44923 Yronosno-IIponeccyanpHoro Konekca
AszepOaiimxaHckoi PecryOnmkw, B ciy4dae HapyLIeHUs]
MpoLEeCCyalbHbIMU MOCTAHOBJIEHUSIMH UITH JEHCTBUSIMU 3aKPETJIEHHBIX B
Koncruryuun n 3akoHax AzepbaiimkaHckoi Pecrybmuku npas u cBodon
JIUL, HE SABJISIFOLIUXCS] YYACTHUKAMH U CTOPOHAMH YTOJIOBHOIO MPOLECca,
OJTHAKO yYaCTBYIOUIUX JHOO OCYLIECTBIISIOIINUX B TOW WJIM WHOU (opme
YTOJIOBHO-TIPOLIECCYANIbHbIE TpaBa WM OOS3aHHOCTH, HE HCKIIOYaeT
MpaBo 00KANOBAHUS TAHHBIX MOCTAHOBJICHUN WJIH JEHCTBHM.

2. TloctaHOBNIEHHE BCTYIAET B CHITy CO JTHS OITy OJIMKOBAHMSI.

3. IlocraHoBineHne  onyOnukoBaTh B raserax  «AsepOaifmxany,
«PecnyOnmka», «Xanr razern», «bakuackuii pabounit» u B «BecTHHKe
Koncruryunonnoro Cyna AzepOaiimkanckoi PecrryOmikmy».

4. TlocTaHOBJIEHHE SIBJISIETCS OKOHYATEILHBIM U HE MOXKET OBITh OTMCHCHO,
HU3MEHCHO WJIN O(I)I/ILII/Ia.]'IbHO HUCTOJIKOBAHO HU OAHHUM OpPraHoOM WA
JIULIOM.

[peacenarenn ®dapxax AdayJuiaes



AZORBAYCAN RESPUBLIKASI ADINDAN

Azarbaycan Respublikast
Konstitusiya Mshkamasi Plenumunun
QORARI

Azarbaycan Respublikast Cinayat Macallasinin 188-ci maddasinin sarh
edilmasina dair

30 mart 2015-ci il Baka sohori

Azorbaycan Respublikast Konstitusiya Mahkomasinin Plenumu Farhad
Abdullayev (sadr), Siidabs Hasenova, Rovsen Ismayilov, Ceyhun Qaracayeyv,
Rafael Qvaladze, Mahir Muradov, Isa Nocofov vo Kamran Sofiyevdon
(moruzagi-hakim) ibarat tarkibdo,

maohkoma katibi Foraid Sliyevin,

maraqlt subyektlorin niimayandalori Astara rayon Mshkomasinin hakimi
Mibariz Mammadovun, Azerbaycan Respublikast Milli Maclisi Aparatinin
Inzibati vo horbi qanunvericilik sobasinin Inzibati qanunvericilik sektorunun
miuidiri Fuad Mammadovun,

ekspert Baki Dovlot Universitetinin Cinayat hiququ ve kriminologiya
kafedrasinin mudiri, hiiquq elmlari doktoru, professor Firudin Semandarovun,

miitoxassislor Azerbaycan Respublikast Ali Moahkomasinin Cinayat
Kollegiyasinin sadri  Sahin Yusifovun, Azsrbaycan Respublikasi Bag
Prokurorlugunun Dévlat ittthaminin mudafiasi tizrs idarasinin Agir cinayastlor
mahkomalarinde dovlet ittthaminin miidafiesi izre sobasinin boytk prokuror-
metodisti Forid Nagtyevin istiraki ilos,

Azarbaycan Respublikasit Konstitusiyasinin 130-cu maddasinin VI hissasine
miivafiq olaraq xtsusi konstitusiya icraati iizre agiq mehkeme iclasinda
Azorbaycan Respublikasi Cinayst Macsllosinin  188-ci maddassinin gorh
edilmasina dair Astara rayon Mahkemasinin muracioti asasinda konstitusiya
ising baxdi.

Is izro hakim K.Sofiyevin moruzosini, maragli  subyektlorin
nimayandslarinin vo miitoxassislorin ¢ixiglarini, ekspertin royini dinlayib, ig
materiallarini arasdirtb miizakirs edoarak, Azarbaycan Respublikasi Konstitusiya
Moshkamasinin Plenumu

MUDYYON ETDI:

Astara rayon Mohkomasi Azorbaycan Respublikasinin Konstitusiya
Moshkamasina (bundan sonra — Konstitusiya Mohkomasi) miiraciot edorak,
Azorbaycan Respublikast Cinayot Macellasinin (bundan sonra — Cinayat
Mocollosi) 188-ci maddesinin Azarbaycan Respublikast Inzibati Xatalar
Mocallasinin (bundan sonra — Inzibati Xotalar Macallasi) 70-ci maddasi
baximindan gorh olunmasini xahis etmigdir.

Miiracistdo gostorilir ki, mshkomonin icraatinda Z.Cabbarovun mego



fonduna aid 0,6 ha torpaq sahasini qanunsuz zabt edib 6zbagina fordi yasayis
evi tikerok torpaq uzerinds miulkiyyst hiiququnu pozmast ils bagli Cinayst
Macallasinin 188-ci maddasi ile tagsirlondirilmasine dair cinayat isi vardir.

Miiracistadon hesab edir ki, qanunvericilikdo eyni omoalo gors iki nov
moasuliyyat nozarde tutuldugundan, mess fonduna aid torpagin zobt edilmasinda
togsirli olan goxsin cinayast va ya inzibati masuliyyata calb edilmasi masalasinds
maohkoma tacriibasinds qeyri-miioyyanliyin aradan qaldirilmast mogsedi ilo
Cinayat Mocollosinin 188-ci maddoesinin Inzibati Xatalar Macallesinin 70-ci
maddasi baximindan serh edilmasines ehtiyac vardir.

Konstitusiya Mshkomasinin Plenumu muraciatle bagl asagidakilarin qeyd
olunmasini zoruri hesab edir.

Azorbaycan Respublikast Konstitusiyasinin (bundan sonra — Konstitusiya)
13-cti maddssinin 1 hissasine asason Azorbaycan Respublikasinda miilkiyyat
toxunulmazdir ve dovlet torafinden muidatis olunur.

Miilkiyyat hiiququ hamiligla gebul edilmis ali insani deyerleri 6ziinde aks
etdiron demokratik comiyyatin, hiiquqi dovlstin tomallsrindan biri hesab edilir.

Torpaq miinasibatlorinin tonzimlonmasi, elacs do, torpaq tizerinds mulkiyyst
hiiququnun ve onun ayri-ayr1 elementlorinin yaranmasi qaydasi Konstitusiya ve
Azorbaycan Respublikasinin torpaq, milki ve diger qanunvericiliklori ilo
miayyen olunur. Azarbaycan Respublikasinin Torpaq Macallasi (bundan sonra
— Torpaq Macsllasi) Azarbaycan Respublikasinda torpaq tizerinde milkiyyatin
mixtelif novlerinin totbiqi esasinda yaranan torpaq miinasibatlorinin
tonzimlonmasing, torpaq mulkiyyatgileri, istifadagilori va icaragilarinin torpaqla
bagli vezifalorinin yerino yetirilmasine vo torpaq uzerinde hiiquqlarinin
midafiasing, torpaqlardan samarali istifade vo onlarin miihafizasi tigiin gorait
yaradilmasina, torpagin miunbitliyinin borpasina vo artirilmasina, texnogen
cirklonma vo dagilmadan korlanmis torpaqlarin rekultivasiyasina, tabii muihitin
qorunub  saxlanmasina ve yaxsilagdirilmasina yonelmisdir  (Torpaq
Macallasinin 2-ci maddasti).

Azorbaycan Respublikasinin torpaq ganunvericiliyine goros torpaq sahasi
dedikds, dovlst torpaq kadastrinda vo torpaq Uzerinds hiiquqlarin dovlst
geydiyyati senadlerinds sorhadlori, dl¢tlari, cografi mévgeyi, hiiquqi statusu,
rejimi, toyinati va diger gostoricilari oks etdirilmis yer sathinin bir hissasi basa
dusulir.

Torpaq Macallasinin 5-ci maddasine asasen Azarbaycan Respublikasinda
torpaq sahasi Uzeorindo dovlst, bsladiyys vo xiisusi milkiyyast novleri
movcuddur. Butiin mulkiyyst névlari barabar hiiquqludur va dovlst tarsfindon
qorunur. Miulkiyyast hiiququnun subyektlori — dovlst miilkiyyastinds olan torpaq
sahslori tizarindo — Azarbaycan dovlsti, baladiyye miulkiyystinds olan torpaq
saholori tGzerinde — baladiyyelor, xtsusi miulkiyyetds olan torpaq sahslori
tizorinde — Azarbaycan Respublikasinin vatondaglart vo hiiquqi soxsloridir.
Torpaq sahssi iizerindo miulkiyyst hiiququ mulkiyyst¢inin tokbagina vo ya
bagqalar ils birlikds torpaq sahassine sahib olmaq, torpaq sahasindon istifads
etmak vo onun barasinde seroncam vermak htiquqlarindan ibaratdir.



Eyni zamanda, Torpaq Macallosinin 9-cu maddasinds Azerbaycan
Respublikasinin vahid torpaq fondu va onun torkibi shamiyyatine gére daqiq vo
ardicilligla muayyen edilmigdir. Belo ki, Azarbaycan Respublikasinin hiidudlarn
daxilinds yerlogon biitlin torpaqglar onun vahid torpaq fondunu toskil edir.
Mogsadli  toyinatina ve hiiquqi rejimine uygun olaraq, Azerbaycan
Respublikasinin torpaqlart asagidaki kateqoriyalara boliniir: kend teserriifati
toyinatlt torpaqlar; yasayis mantaqgslorinin (ssharlorin, gosebslorin vo kond
yasayls montagalarinin) torpaqlart; senaye, nagliyyat, rabits, midafio vo diger
toyinatli torpaqlar; xiisusi qorunan arazilarin torpaqlari; mess fondu torpaqlart;
su fondu torpaqlari; ehtiyat fondu torpaglari.

Bununla yanasi, Torpaq Macellasinde torpaq qanunvericiliyinin pozulmasina
gora moasuliyyat yaradan harakatlor doqiq miioyyan olunmusgdur. Bels ki, homin
Macallonin 110-cu maddasing gors asagidak: harakatlorin téradilmasinds togsiri
olan soxslar qanunvericilikde muisyyen edilmis qaydada masuliyyst dagtyirlar:

torpaq sahslarinin 6zbagina tutulmast;

torpaq sahslarinds ganunsuz tikinti aparilmasi;

torpaglarin kateqoriyalarinin ganunvericiliya riayat edilmadon doyisdirilmasi va s.

Torpaq Macallesinin 111 ve 112-ci maddeslorinds 1se Azerbaycan
Respublikasinda 6zbagina tutulmusg (zabt edilmis) torpaglarin qaytarilmasi vo
vurulan zararin 6donilmasi tonzimlanir. Ozbasina tutulmus (zobt edilmis) torpaq
sahoalori qanunsuz istifade zamani ¢akilon xarclarin avezi 6denilmoedan aidiyyaeti
tzro geri qaytarilmalidir. Torpaglarin avvalki veziyystine getirilmesi (orada
olan binalarin, tikililar vo qurgularin sokiilmasi do daxil olmagla) torpaqlar zabt
etmig hiiquqi va fiziki soxslor torafindon vo ya onlarin hesabina hoyata kegirilir.
Hiiquqi v fiziki sexsler torpaq qanunvericiliyini pozmaq naticasinds vurduglart
zarari 6domays borcludurlar.

Azorbaycan Respublikasinin Meso Macollosi (bundan sonra — Meso
Macallasi)  Azarbaycan Respublikasinin orazisinds mego miinasibatlorinin
tonzimlonmosinin,  mesalordon  istifadonin,  onlarin  miihafizasinin,
qorunmasinin, barpasinin, ekoloji ve ehtiyat potensialinin yiiksaldilmasinin
hiiquqi asaslarint milayyan edir. Meso miunasibatlorinin tonzimlonmasi mego
bitkilerinin, torpagin, heyvanat alominin ve otraf muhitin mthum ekoloji,
iqtisadi vo sosial shomiyyat kasb edon digoer komponentlorinin vohdati olan
meso anlayis1 nazors alinmagqla hayata kegirilir.

Mesoslorin, megs fondu torpaglarinin istifadesi, miithafizasi, qorunmast vo
borpast  sahesinde  miinasibotlor (mese  miinasibotlori)  Azerbaycan
Respublikasinin mess qanunvericiliyinin va torpaq qanunvericiliyinin mivafiq
normalart ils tonzimlonir (Mego Macallasinin 4-cii maddast).

Meso Macallosinin  6-c1 maddesine gore Azerbaycan Respublikasinin
orazisindoki biitiin mesolor, habelo mego bitkilori ilo o6rtillii olmayan mego
fondunun torpaglart (meso vo qeyri-mess torpaglari) Azarbaycan
Respublikasinin mess fondunu tagkil edir.

Azorbaycan Respublikasinda meso fondu dovlete mensubdur ve onun
milkiyystidir. Megslor vo mego fondunun torpaqlart 6zallogdirilmir (Mego



Macallasinin 11-ci maddasi).

Eyni zamanda, mego qanunvericiliyinin pozulmasinda teqsiri olan goxslor
Azorbaycan Respublikasinin qanunvericiliyine uygun intizam, inzibati, milki
vo cinayat masuliyysti dagtyirlar. Megs fondu sahalarinin 6zbagina tutulmasina
(zobt edilmasing) gors inzibati vo cinayst masuliyysting calb edilmis soxslor
homin torpaqlart muoyyon edilmis miiddstdo azad etmolidirlor (Mego
Macallasinin 79-cu maddast).

Belalikls, torpaq ve megs qanunvericiliklorinin geyd olunan normalarindan
gorinir ki, milkiyyet formasindan ve hiiquqi rejiminden asili olmayaraq,
Azarbaycan Respublikasinin vahid torpaq fondunu togkil edon butiin torpaq
kateqoriyalari dovlst torafindon miidafis olunur.

Belo miidafia Azerbaycan Respublikasinin qanunvericiliyine uygun olaraq
intizam, inzibati, mulki vo cinayst maosuliyysti novlerinde misyyan
olunmusdur.

Cinayet Macoallosinin 188-ci maddesine osasen torpaq tizerinde ganunla
misyyan edilmis milkiyyst hiiququnu pozma, yani torpaq sahasini 6zbagina
tutma, dayisdirma va ya becormas - yliz manatdan bes yiiz manatadok miqdarda
corima va ya iki yiiz qirx saatdan dord yiiz saatadsk ictimai iglar vo ya bir iladok
muddota islah islori ilo cozalandirilir.

Ilk novbade qeyd olunmalidir ki, Cinayst Macallosinin bu normasinda
miloyyan olunan cinayatin ictimai tohliikeliliyi ondan ibarstdir ki, maddade
nazards tutulan amallerin toradilmaesi iqtisadi sistemda ve ekoloji potensialin
yiksoldilmesinde ¢ox mithiim rol oynayan torpaqdan qanuni istifads, ona
sahiblik ve onun barssinde serencam vermenin qaydalarint pozur, torpaqlarin
toyinatinin dayismasina sobab olur.

Qanunverici Cinayat Macallasinin bu maddasindas torpaq tizerinde miilkiyyat
hiiququnun pozulmasini torpagin milkiyyat formasindan va hiiquqi rejiminden
asil1 olmayaraq, Azarbaycan Respublikasinin vahid torpaq fonduna daxil edilon
torpaqglarin butin kateqoriyalarina aid etmigdir. Eyni zamanda, qeyd olunan
normanin dispozisiyasinda nszords tutulmusg torpaq Uzerinds miilkiyyat
hiiququnun pozulmast milkiyyet hiiququnun her bir elementinin - torpaga
sahiblik, ondan istifads vo onun barssinds soroncam verms hiiququnun
pozulmast kimi baga disilmalidir. Belslikla, Cinayst Macallosinin homin
maddasinda gostarilon cinaystin obyekti torpaq tizerinde mulkiyyet hiiququnun
hayata kegirilmasi ils slagadar yaranan ictimai miinasibatlordir.

Cinayot Macallosinin qeyd olunan normasinda nezerde tutulan torpaq
tizerinde ganunla miieyyen edilmis mulkiyyst hiiququnun pozulmasina gore
cinayat mosuliyyeti yaradan omaller ise torpaq sahasini Ozbagina tutma,
dayigdirma vo becormade ifade edilmisdir. Bu amollor 6z novbesinde qeyd
olunan cinayatin obyektiv cohsti hesab edilir.

Cinayst hiiququnda torpaq sahosini 6zbasina tutma dedikds, torpagin
millkiyyatgisinin vo ya diger qanuni sahibinin raziligi, yaxud dovlet ve ya
boladiyys torpaginin istifadoye ayrilmasi haqqinda gqanunvericilikde nazards
tutulmus qaydada rosmilogdirilmis soroncam olmadan torpaq sahssini olo



kecirmo baga digilir. Bu zaman omali toratmis soxs qanunsuz slo kegirdiyi
torpaq sahosing faktiki sahiblik etmoays vo ya ondan faktiki istifade etmays
baglamig olur (torpaq sahasinin hiidudlarini miioyyon edon hasar ¢okir, orada
tikinti, abadlagdirma va s. tasarrifat-moisot toyinatli faaliyysti hayata kegirmoyo
baglayir).

Torpaq sahasini 6zbagina doyisdirms soxsin 6z miilkiyystinda (sahibliyinda,
istifadasinds) olan torpaq sahasini bagqa miilkiyyat¢iys maxsus torpaq sahasi
ilo onun raziligr olmadan svoz etmasidir. Qanunvericiliys miivafiq qaydada
soxsin istifadasing ayrilmig torpaq sahasi ovozing bagqa torpaq sahassini sl
kegirma da torpaq sahasini 6zbagina doyisdirme hesab edilmalidir.

Ozbasina becormo dedikde ise, hor hansi torpaq sahesinde onun
millkiyystgisinin vo ya basqa qanuni sahibinin icazesi olmadan bitkilorin
okilmasinden, onlara qulluq edilmasindan ve onlarin yetigdirilmasinden ibarat
foaliyyat basa diisiilmalidir. Torpagin becarilmasi hamin torpaq sahasinin akin
Ugiin yararlt voziyyste gotirilmasi (kollardan, daglardan temizloma va s.),
sumlanmasi, toxum sapilmasi va s. bu kimi herokatlerin macmusudur.

Belolikla, Konstitusiya Mohkomasinin Plenumu qeyd edir ki, cinayat
qanunvericiliyi milkiyyst formasindan asili olmayaraq, torpaq tizerinds
milkiyyet hiququnun hor bir elementini midafie edir ve Azarbaycan
Respublikasinin vahid torpaq fondunu togkil edon butiin kateqoriya torpaqlar
Cinayst Macallasinin geyd olunan maddasinin tasiri altina digiir.

Bununla yanagi, torpaq ve meso qanunvericiliyinin pozulmasina gors
Azorbaycan Respublikasinin inzibati xatalar qanunvericiliyinds do masuliyyat
nazords tutulmusdur.

Inzibati Xotalar Macallesinin 70-ci maddesine osason meso fondu
torpaqglarinin  6zbagina tutulmasina vo ya istifado baresinds lazimi icazs
olmadan hamin torpaq sahalarinds tikinti iglerinin aparilmasina vo ya diger
iglerin gortlmasine gore - fiziki soxslor yeddi yiiz manatdan min manatadek
miqdarda, vozifali soxslor i¢ min beg yiiz manatdan bes min manatadok
miqdarda, hiquqi gexsler altt min bes yiiz manatdan sokkiz min manatadek
miqdarda coerimae edilir.

Cinayat Macoallasinin 188-ci maddssinden farqli olaraq, Inzibati Xotalar
Macallasinin 70-ci maddsesinds nozords tutulan inzibati xotanin obyekti
Azorbaycan Respublikasinin vahid torpaq fondunu tagkil edan biitiin kateqoriya
torpaqglar deyil, yalniz megs fondu torpaglarinin mihafizesi vo onlardan
somarali istifade olunmasi sahasinds yaranan ictimai miinasibatlordir.

Inzibati Xotalar Macallosinin gostorilon maddesi ilo inzibati masuliyyati
yaradan omollor - mego fondu torpaqglarinin 6zbasina tutulmasi, istifads
barssinde lazimi icazs olmadan homin torpaq sahoslerinde tikinti islerinin
aparilmasi vo ya digor iglorin goriilmasi bu xatanin obyektiv cohatidir.

Cinayst vo inzibati xatalar qanunvericiliyinin tohlil olunan normalarindan
gorunur ki, hor iki Macalls ilo qorunan obyekt Azsrbaycan Respublikasinin
vahid torpaq fondunu togkil eden torpaglarla bagli yaranan ictimai
minasibatlordir. Cinayst ganunvericiliyinde bu obyekts butiin kateqoriya



torpaqlar, inzibati xotalar qanunvericiliyinds ise yalniz mege fondu torpaglari
aid edilmisdir. Belaliklo, har iki norma (Cinayat Macallasinin 188-ci vo Inzibati
Xatalar Maocallosinin  70-ci maddslori) mahiyyst etibari ilo mess fondu
torpaqlarini hiiquqazidd gesdlerdon muhafizs edir.

Bununla yanasi, Cinayat Macallosinin 188-ci maddasinds va Inzibati Xotalar
Moacallasinin 70-ci maddasinds hiiquqazidd samallsrin bazi obyektiv cahati do
ust-tsto dustr. Qeyd olundugu kimi, Cinayat Macallasinin homin maddasinds
nozorde tutulan torpaq uzerinde gqanunla mueyyen edilmis milkiyyat
hiiququnun pozulmasi, yani cinayatin obyektiv cshati, torpaq sahasini 6zbagina
tutmada, doyisdirmade vo becormodo ifado edilmisdir. Inzibati Xotalar
Macallssinin geyd olunan maddasinds do mess fondu torpaglarinin 6zbasina
tutulmasi, istifade barasinde lazimi icaze olmadan hamin torpaq sahslerinde
tikinti iglorinin aparilmast vo ya diger iglerin goriilmasi bu xatanin obyektiv
cohoti hesab edilir.

Qeyd edilmalidir ki, cinayst va inzibati xatalar qanunvericiliyi ilo qorunan
obyekta yonslon hiiquqazidd amsllarin obyektiv cahstlorinin Ust-listo diigmasi
hamin amallarin tovsifinds geyri-miiayyanliya sobab olur va hiiquqtatbigetma
tacriibasinds ¢otinliklor yaradir.

Konstitusiya Mohkomasinin Plenumu hesab edir ki, cinayst ve inzibati
xotalar qanunvericiliklorinin masuliyyat nezerde tutan normalart birmenali,
aydin, ardicil va basadiigiilon olmali, eyni hiiquqazidd amala goro masuliyyst
nazarda tutan hiiquq normalarinin terkibi qanunverici terafinden daqiq va bir-
birinden forqli miisyyen olunmalidir. ©ks hal har kasin hiiquq ve azadliglarinin
midafia olunmasini, hiiquqtstbiq edsnin harakstlorinin prognozlagdirila bilon
olmasini ¢stinlagdirs va soxsin qabaqcadan 6z hiiquqazidd amslinin naticasini
bilmasini giibho altina ala biler. Belo hal gsoxsin osassiz olaraq cinayast
moasuliyyating cslb edilmasing va ya oksina tagsirli goxsin torstdiyi amals gora
cozasiz qalmasina gotirib ¢ixara biler. Eyni zamanda, bu gexsin bir hiiquqazidd
omols gors iki dofs masuliyyata colb olunmasina gorait yarada bilar.

Bununla yanagi, Konstitusiya Mohkomasinin ~ Plenumu “Azarbaycan
Respublikasi Cinayat Macallasinin 264-cii maddasinin sorh edilmasinag dair” 10
aprel 2012-ci 1l tarixli Qerarinda qeyd etmisdir ki, masuliyyetin yaranmasi
hiiquqi, elaca da cinayst-hiiquqi naticalor tératdiyi liglin buna sabsb olan hansi
harakatin (vo ya harakatsizliyin) edilmasi, o cimladon mohz hanst vazifonin
yerino yetirilmomaosi hiiquqi musyyenlik prinsipine uygun olaraq, qanunda
doqiq ve aydin gostorilmalidir. Eyni zamanda, cinayat gqanunvericiliyi
sahasinds hiiquqi miiayyanlik prinsipi Konstitusiyanin 71-ci maddasinin VIII
hissasindon va “Insan hiiquglarinin va asas azadliglarin miidafissi haqqinda”
Konvensiyanin 7-ci maddasinden irali golir. Konstitusiyanin 71-ci maddesinin
VI hissesindoki miiddea Osas Qanunda qanunguluq prinsipini ifade edarak,
cinayat va cazanin gqanuna oasaslanmasini taleb etmokls yanast (nullum crimen
sine lege va nulla poena sine lege prinsiplari), cinayst qanununun geniglondirici
tofsirinin qadagan edilmasi (lex stricta) vo cinayat qanunvericiliyinin aydin vo
miayyon olmasini da (lex certa) tolab edir.



Konstitusiyanin  94-cii maddasi qanunvericilik sahasinde Azarbaycan
Respublikast  Milli  Maclisinin  soalahiyystlorini  muosyyon  etmigdir.
Konstitusiyanin 94-cti maddesinin I hissesinin 17-ci bandins asasen cinayatlorin
vo basqa hiiquq pozuntularinin miisyysn edilmasi, onlarin téradilmasine gors
mosuliyyatin toyin edilmasi qanunvericilik hakimiyyasti orqaninin miistasna
salahiyyating aid edilmigdir.

Qeyd olunmalidir ki, qanunverici mess fondu torpaglarinin cinayet vo
inzibati hiiqug-mudafio tadbirlorini tenzimloyerkon bu hiiquq miudafis
tadbirlerinin dogurdugu naticalarla hiiquq pozuntusu naticesinde doymis zaror
arasinda miitonasiblik telebini nezere almalidir. Bu, cinayat terkiblorinin
miayyan edilmasi zamani konstitusiyaya asaslanan moqgsadomiivafiqliyi istisna
etmir, habelo vatondaslarin bu va ya diger hiiquqlarinin ve qanuni maraqlarinin
daha somorali miidafiasini zoruri edon konkret goraitds ictimai miinasibstlarin
faktiki voziyyetinin nezere alinmasina, beraberlik vo odalot konstitusiya
prinsiplerine riayat edilmokls, cinayst maesuliyystinin cinayst qanunu ilo
qorunan dayarlors mutsnasibliyinin tomin olunmasina asaslanir.

Qeyd olunanlar nazars alaraq Konstitusiya Mahkamasinin Plenumu hesab
edir ki, Cinayat Mocollosinin 188-ci vo Inzibati Xotalar Macallesinin 70-ci
maddolerinin torkiblerinin daqiq ve bir-birinden forqli miieyyen olunmasi
Azarbaycan Respublikasinin Milli Maclising tovsiys edilmalidir.

Bununla yanagi, Azarbaycan Respublikasinin vahid torpaq fondunu togkil
edon mess fondu torpaqlarina qarst yonslon hiiquqazidd amals gors inzibati vo
ya cinayat masuliyyatins colb edilmasi zaman1 miilkiyyatgiya, straf miihito vo
s. doyon zarardon asili olaraq, vurulmus zararin migdart baximindan amslin vo
onun dogurdugu nasticslorin ictimai tohliikaliliyi nozers alinmalidir. 9ks hal
boraberlik ve odalot konstitusiya prinsiplerinin pozulmasina, milkiyyat
hiiququnun, straf muhitin cinayst va inzibati hiiquqi miidafissinin zaiflomasing,
cinayat amaslindon zaror ¢okmis soxslora miinasibstds diskriminasiyaya sobab
olar.

Konstitusiya Mahkemasinin Plenumu vurgulayir ki, cinayst qanunu 6z
hiiquqi tebisti baximindan dovlstin hiiquqazidd amaols reaksiyasinin on son
vasitesi olaraq 6z tesirini ictimai miinasibatlors yalniz o halda gosterir ki, diger
sahavi, o cumlodon inzibati mesuliyysti miioyyen edon hiiquq normalar
vasitesile onlarin tenzimlonmasi kifayst etmir. Belo ki, Cinayst Macallasinin
14.2-ci maddassing ssason cinayat ganununda nazards tutulmus har hansi smalin
(harakat va ya harokatsizliyin) slamatlori formal cohstdon méveud olsa da, lakin
az shomiyyastli olduguna gors ictimai tohliksli sayilmayan, yoni soxsiyyata,
comiyysto vo yaxud dovlsts zorar yetirmayon vo ya zarar yetirmok tohliikasi
yaratmayan omal (harakat va ya harokatsizlik) cinayst hesab edilmir.

Bu baximdan Konstitusiya Mahkamasinin Plenumu hesab edir ki, cinayat vo
inzibati xatalar qanunvericiliklorinin muvafiq normalarinin tokmillsesdirilmasi
hayata kegirilonadok, hiiquqtatbigedici orqanlar mess fondu torpaqlarina qarst
yonolon hiiquqazidd omalo gora togsiri olan soxsi inzibati vo ya cinayat
mosuliyyatine calb edorkon, omolin ictimai tohlukslilik dearacasini,



millkiyystgiya, otraf mithite vo s. vurulmus zerarin agirliq deracesini nezars
almagqla, onun harakatlorini Cinayat Macallssinin 188-ci maddasi v ya Inzibati
Xotalar Macallasinin 70-ci maddast il tovsif etmalidirlor.

Yuxarida geyd edilonlars asason Konstitusiya Mohkomasinin Plenumu belo
naticaya golir:
- Cinayot Mocallosinin 188-ci vo Inzibati Xotalar Mocallesinin 70-ci
maddalerinin bu Qorarda formalagsmis hiiquqi mévgeye uygun olaraq, hiiquqi
mioyyanlik vo mitenasiblik prinsiplori baximindan tokmillesdirilmasi
Azarbaycan Respublikasinin Milli Maclising tovsiys edilmalidir;
- cinayst va inzibati xatalar ganunvericiliklorinin miivafiq normalarinin
tokmilloagdirilmasi hayata kegirilonadsk, hiiquqtatbigedici orqanlar mego fondu
torpaqlarina qarst yonslon hiiquqazidd amasls gors tagsiri olan goxsi inzibati vo
ya cinayat masuliyysting calb edarkon, amalin ictimai tohliikalilik dsracssini,
millkiyyastgiya, otraf mithite vo s. vurulmus zerarin agirliq deracesini nezars
almaqla, onun haerokatlorini muvafiq olaraq Cinayst Macallasinin 188-ci
maddesi vo ya Inzibati Xotalar Macallosinin 70-ci maddoesi ilo tovsif
etmolidirler.

Azarbaycan Respublikasi Konstitusiyasinin 130-cu maddssinin VI hissasini,
“Konstitusiya Mahkomasi haqqinda” Azarbaycan Respublikast Qanununun 60,
62, 63, 65-67 vo 69-cu maddslerini rohbar tutaraq, Azarbaycan Respublikasi
Konstitusiya Mohkamasinin Plenumu

QIRARA ALDI:

1. Azarbaycan Respublikasi Cinayat Macallesinin 188-ci va Azarbaycan
Respublikasi Inzibati Xatalar Macallasinin 70-ci maddolarinin bu Qorarda
formalagmis hiiquqi moévgeys uygun olaraq, hiiquqi muoayyanlik vo
mitonasiblik  prinsipleri  baximindan  tekmillegdirilmesi ~ Azarbaycan
Respublikasinin Milli Maclisine tévsiyas edilsin.

2. Cinayat vo inzibati xatalar qanunvericiliklorinin miivafiq normalarinin
tokmilloagdirilmasi hoyata kegirilonadsk, hiiquqtatbigedici orqanlar mego fondu
torpaglarina qarst yonalan hiiquqazidd amelo gors tagsiri olan soxsi inzibati vo
ya cinayat masuliyysting colb edarkon, amalin ictimai tohliikalilik dsracssini,
millkiyyastgiya, otraf mithite vo s. vurulmus zerarin agirliq deracesini nezare
almagqla, onun harakatlorini muvafiq olaraq Azarbaycan Respublikasi Cinayst
Mocollosinin 188-ci maddasi vo ya Azarbaycan Respublikasi Inzibati Xatalar
Macallasinin 70-ci maddesi ila tovsif etmalidirler.

3. Qorar dorc edildiyi giinden qivvaye minir.

4. Qorar “Azorbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski rabogi”
qozetlorinds, “Azorbaycan  Respublikasi  Konstitusiya Mshkomasinin
Molumati”nda darc edilsin.

5. Qorar qatidir, heg bir orqan va ya soxs torsfindon logv edils, doyisdirila
vo ya rosmi tofsir edils bilmaz.

Sadr Farhad Abdullayev
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3aceqaHnuy Mo 0COOOMY KOHCTUTYIIMOHHOMY MPOU3BOICTBY KOHCTUTYLIMOHHOE
JeJI0 HA OCHOBaHMUHU OOpaIeHusi ACTapUHCKOTO palilOHHOTO Cy1a O TOJIKOBAHUH
crarbu 188 YronosHoro konekca Asepbaiimkanckoit PecmyOnuku.

3acnymas poknan cynpu  Kllladuwesa 1o peny, BBICTYILICHUS
NpEeACTAaBUTENIEH 3aMHTEPECOBAHHBIX CYOBEKTOB M CIEIHAINCTOB, MHEHHE
JKCIIepTa, M3y4uB M oOcynuB Matepuansl neia, Ilnenym KoHcTuTynmoHHOTO
Cyna Azepbaiimkanckoit PecryOnuku

YCTAHOBMNMIJ:

AcTapuHCkHii paiioHHbIH cyn, oOpatusmmch B Koncruryunonssiii Cyn
Azepbaiimkanckoit PecnyOnuku (manee — KOHCTUTYIIMOHHBIN Cyn), MPOCHIT
nate TonkoBaHue cratbe 188 VYromosHoro Kopekca AszepOaiimkaHCKOH



PecnyOnuku (nanee — Yronosueiii Konekc) ¢ Touku 3penus cratbu 70 Konexca
Aszepbaiimkanckoi PecriyOnukn 00 aAMMHUCTPATHBHBIX MPOCTYIKAX (najee -
Konekc 06 anMUHUCTPATUBHBIX MPOCTYTIKAX ).

B ofpamenun ykaspiBaeTCs, YTO B NPOU3BOACTBE Cy/la HAXOAUTCS
yrosoBHoe neno no odosuHeHmoo 3.J[xabbaposa mo cratee 188 YromoBHOro
Konexkca B CBsI3u ¢ HE3aKOHHBIM 3aXBaTOM 3€MEJIbHOTO y4acTKa ruomanbko 0,6
ra, OTHOCSIIIErocs K JJECHOMY (DOHAY, CAMOBOJIbHBIM CTPOUTEIBECTBOM HAa HEM
WHMBUAYAIBHOTO JKMJIOTO JIOMa W HapyllIeHHeM, TakuM oOpa3oMm, Mpasa
COOCTBEHHOCTH HA 3EMJIIO.

OOparuBmasics CTOpPOHa CYHTAeT, YTO BCIEACTBHE TOrO, HYTO
3aKOHONIATENILCTBO MPEAyCMATPUBAET ABA BHIA OTBETCTBEHHOCTH 32 OIHO U TO
JKe JesTHUE, B LENIAX YCTPAHEHUST HEONPENEIeHHOCTH B Cy1eOHOH MPaKkTHKE B
BOIPOCE NPUBJICUEHHSI JINIA, BHHOBHOTO B 3aXBaT€ 3€MJIM, OTHOCSIIEHCS K
JecHoMy (OHIY, K YTOJOBHOW WIJIM aAMHMHUCTPATHBHOH OTBETCTBEHHOCTU
HEOOXOIUMO IaTh TOJIKOBaHHWE CTaTbe 188 YToJOBHOro Kojekca C TOUKU
3penus cratbr 70 Konmekca 06 aAMMHUCTPATUBHBIX MPOCTYTIKAX.

B cBsa3u ¢ oOpamenuem Ilnenym KoncTutymmoHHOro cyna cuutaer
HEOOXOIMMBIM OTMETHTD CJIEAYIOLIEE.

B coorserctBuu ¢ yacteto I crateu 13 Koncrurymn AsepbaiimkaHcKon
PecniyOmukn (manee — Koncrutyuwsi), B AsepOaiimkaHckoil PecmyOmmke
COOCTBEHHOCTh HEMMPUKOCHOBEHHA M OXPAHSETCS TOCY IaPCTBOM.

IIpaBo COOCTBEHHOCTH CUMTAETCS OIHUM U3 YCTOEB JEMOKPATHYECKOTO
o01mrecTBa, MPaBOBOIO TOCYNAPCTBA, OTPAKAIOIIHNX OOLIETIPHUHSTHIE BBICIIHE
YeJIOBEUECKHE LIEHHOCTH.

PerynmpoBanne  3eMeNbpHBIX ~ OTHOIIEGHUH, a Takke  MOPSAOK
BO3HHKHOBEHHS MpaBa COOCTBEHHOCTH HA 3€MJIIO U €r0 OTAEIbHBIX HJIEMEHTOB
ycraHaBiuBarOTCs KOHCTHTYIMEH M 3€MeNbHBIM, T'PAKIAHCKHUM H JAPYTUMH
3aKoHOnaTeNnbCcTBaMu Asepbaiimkanckoit Pecrybmmku. 3emenbHbiii Kopekc
Azepbaiimkanckoit Pecrybnmuku (nanee — 3emenbHbiii Komeke) HampasiieH Ha
yperynupoBanue B AszepOalimxkanckoil PecnyOnnke 3eMeNbHBIX OTHOIICHHUIA,
BO3HHUKAIOIINX HA OCHOBE NMPUMEHEHHUsI PA3JIMYHBbIX BHIOB COOCTBEHHOCTH Ha
3€MJIF0, OCYIIECTBJIICHHE CBA3aHHBIX C 3eMiIel OO0S3aHHOCTEH BIaJeNbLEB,
NOJIb30BATENEeH U aPEHAATOPOB 3€MIIH U 3aLIUTY UX MPaB HA 3€MJII0, CO3aHHe
YCIOBUHM NIl PAllMOHAJIBHOTO HCIOJNB30BAHUS 3€MelIb W HX OXPaHsbl,
BOCCTaHOBJICHHE W TOBBIIICHNE MJIOAOPOAHS 3€MIIH, PEKYJIbTUBALIMIO 3€Meb,
NPULIEAIINX B HEMPUIOAHOCTh B PE3YJbTaTe 3arpsi3HEHHUsS] W Pa3pyLIEHUs,
COXpaHEeHHE U yJy4IleHe TPUpOaHOH cpensl (cTaths 2 3emenbHoro Konekca).

CormacHo  3eMeNbHOMY  3aKOHOHATENbCTBY  AsepOaimkaHCKOM
PecniyOnukn, mox 3eMenbHBIM  yYAaCTKOM TMOHMMAeTCs YacThb 3€MHOH
MOBEPXHOCTH C OTPAKEHHWEM B TOCYJapCTBEHHOM 3€MENbHOM KanacTpe U
TOKyMEHTaX TOCYJApCTBEHHOH PEruCTpaluyl MpaB HAa 3€MIF0 TPaHHULIAM,
pa3mepamu, reorpapuuecKuM MOJOKEHHEM, TIPABOBBIM CTaTyCOM, PEKHMOM,
Ha3HAuYEHUEM U IPYTHMHU TOKA3aTeISIMH.



Cornmacio crarbe 5 3emenpHoro Komekca, B AszepOalimkaHCKOM
PecnyOnuke cymecTByeT rocynapCTBEHHAs, MYHHLMMANbHAs M YacTHas
COOCTBEHHOCTb HAa 3€MEJbHBIA y4acTOK. Bce Buiabl COOCTBEHHOCTH
paBHOMpABHbI M 3amMINarOTCs rocynapctBoM. CyObekramu mpaBa Ha
COOCTBEHHOCTb SIBJISIFOTCSI. HAa 3€MEJbHBbIE YYaCTKH, HaXOMSALINeCs B
rOCyJapCTBEHHON COOCTBEHHOCTH, - AsepOaiifykaHCKOE TOCylapCcTBO, Ha
3eMENbHBIE YYaCTKH, HAXOMALINECS B MYyHHIUMAIbHOW COOCTBEHHOCTH,
MYHULIUMATUTETh, Ha 3€MEJbHbIE Y4YaCTKH, HAXOMASLIMECs B YaCTHOW
COOCTBEHHOCTH, - Tpa)KAaHe W MOpUAUYEecKHe Juia AsepOailkaHCKON
PecnyOmukn. IIpaBo coOCTBEHHOCTH Ha 3€MENbHBIH YUaCTOK COCTOHUT M3 MpPaB
COOCTBEHHHKA Ha €IMHOJUYHOE WJIM COBMECTHOE BJIAJ€HHE, IOJIb30BAHUE U
pacIopsKEHNE 3€MEJTbHBIM YHaCTKOM.

OnHoBpeMeHHO B cratbe 9 3eMenpbHOrO KOIEKCa YeTKO W
MOCJIEIOBATENIbHO YCTAHOBJICH €IUHBIA 3eMeNbHbIH (OHI M €ro COCTaB IO
3HaueHn0. Tak, BCe 3€MJIM, pAcCIOJIOKEHHBbIE B TIPEAeNiax TIPaHHUL]
Aszepbaiimkanckori PecriyOnmkn, oOpa3yror ee enuHbIl 3eMenbHbIN GoHO. B
COOTBETCTBHUHM C IIEJEBbIM HA3HAUYEHUEM M MPABOBBIM PEXHMOM 3EMIIU
Azepbaiimkanckoit PecryOmuku mompa3aenstoTes Ha CIenyoie KaTeropuu:
3eMJI CEJIbCKOXO3SIMCTBEHHOIO HA3HAYEHHUsS, 3€MJIM HACEJICHHBIX ITYHKTOB
(ropozoB, TOCENTKOB W CENbCKUX  HACEJEHHBIX  IYHKTOB), 3€MJIU
MPOMBIIIJIEHHOCTH, TPAHCIOPTa, OOOPOHBI, CBSI3U M JPYrOro Ha3HAYCHHS,
3eMJTH 0C000 OXPaHSIEMBIX TEPPUTOPHIA; 3€MITH JIECHOTO (POHAA; 3€MJIK BOTHOTO
¢donna; 3emsu pesepBHOro GoHma.

Bwmecre ¢ Tem, B 3emenbHOoM Kopekce TOYHO yCTaHOBJIEHBI E€HCTBUA,
BJIEKYIIIFI€ OTBETCTBEHHOCTh 3a HApYLIEHHE 3€MEJbHOIO 3aKOHOMNATENIbCTBA.
Tak, cormacHo ctatbe 110 gannoro Konekca, nuna, BAHOBHBIE B COBEPIICHUU
HIDKENIEPEUNCIICHHBIX IEHCTBUH, HECYT OTBETCTBEHHOCTb B YCTAHOBJIEHHOM
3aKOHONIATENIbCTBOM MOPSIZIKE:

CaMOBOJIbHOE 3aHSITHE 3€MENIbHBIX YYaCTKOB,

BE/ICHHE Ha 3€MEJIbHBIX YYaCTKaX HE3aKOHHOTO CTPOUTEbCTBA;

U3MEHEHHE KaTeropuil 3eMenb 0e3 cOOM0AeHNs 3aKOHOAATENbCTBA H TIP.

A Bcratbsax 111 u 112 3emMenbHOro KoJeKCa peryIupyOTCS BO3BPALLEHNE
CaMOBOJIPHO 3aHATBIX (3aXBaYCHHBIX) 3€MeJb W BO3MELIeHHE yliepda B
AzepOaiimkanckori  PecnyOnmke. CaMOBOJBHO 3aHATbIE (3aXBau€HHBIE)
3eMEeJbHBIE YYaCTKU JOJDKHBI OBITh BO3BpAIIEHbI OOpATHO MO HAa3HAUEHHIO Oe3
BO3MEILEHHs PAaCXO/IOB, NOHECEHHBIX BO BPEMsI HE3aKOHHOTO IOJIb30BAHMSL.
[IpuBeneHune 3eMenb B MPEKHEE COCTOSTHHE (BKJIIOUYAs M CHOC UMEIOIIUXCS TaM
3aHUH, CTPOGHUH U COOPY’KEHHI) OCYLIECTBISIETCS 3aXBATUBIIMMU 3EMITH
IOPUANYECKUMH U (PU3MYECKUMH JIMLAMU WIH 33 uX c4eT. MOpuanyeckue u
¢usnyeckne nuna obsi3aHbl BO3MECTUTH ylIepd, HAHECEHHBIH B pe3yJbTaTe
HapYIIEHHUs 36MEIbHOTO 3aKOHOIATEIbCTBA.

Jlecnoit Komekc AsepOaitmxkanckoii PecnyOmuku (manee — JlecHoi
Konexc) omnpenensier mpaBoBbIe OCHOBBI PETYIHPOBAHUS JIECHBIX OTHOLICHHH,
UCTIOJIb30BAHMS JIECOB, MX OXPAaHBI, 3aIUTHI, BOCIIPOU3BOICTBA, IMOBBILICHHS



SKOJIOTHUECKOr0 M PEeCypCHOro TNOTeHLIHala JIeCOB HAa TEPPUTOPUHU
AzepOaiimkanckoit  PecniyOnuku.  PeryiupoBaHHe  JIECHBIX — OTHOIUEHHI
OCYIIECTBIIIETCS C YYETOM IMOHSTHSA JIeCa, MPECTABISIOIIEro COOOH eUHCTBO
JIECHON pPacCTHTENBHOCTH, IMOYBBI, )KMBOTHOTO MHUpPAa M JPYTHUX KOMIIOHEHTOB
OKpY’KaroIIel Cpeabl, NMEIOLINX BAXKHOE SKOJNIOTHYECKOE, YKOHOMHUYECKOE U
COLIMAJIbHOE 3HAUYEHUE.

OtHowmeHusi B OONACTH UCMOJB30OBAHMS, OXPAHbBI, 3aIIUTBl W
BOCIIPOU3BOZICTBA JIECOB, 3€MeNb JIECHOrO (oHAa (JIECHbIE OTHOIIEHHS)
PETYJIHMPYIOTCST COOTBETCTBYIOIIUMH HOPMaMH JIECHOTO 3aKOHONATENbCTBA H
3eMENbHOrO 3aKOHOmaredbcTBa AsepbaiimkaHckoli PecnyOnmuku (crates 4
JlecHoro Konexca).

Cornacuo crarbe 6 JlecHoro Konekca, Ha Teppuropuu AzepOaiiakaHCKOMI
PecnyOnuku Bce neca, a TakKe He TIOKPBITHIE JIECHONW PACTHUTEIBHOCTHIO 3EMJIIH
necHoro (oHma (JIECHbIE W HEJNECHbIE 3€MJIM) COCTABISIIOT JIECHOH (hOHA
Azepbaiimkanckoi PecryOnuku.

B AszepOaiimkanckoii PecnyOmuke necHoii (oHA mpUHAANEKUT
rOCyJapCTBY M SIBJISIETCS] €r0 COOCTBEHHOCTHIO. Jleca u 3emun iecHoro (oHna
He npuBaTu3upyrorces (crarest 11 JlecHoro KOnekca).

OnHOBpEeMEHHO  JIMIa, BUHOBHBIE B  HAPyIIEHUH  JIECHOIO
3aKOHOZIATEJNIbCTBA, HECYT  OUCHUIUIMHAPHYIO, AIMUHUCTPATHUBHYIO,
IPRKIOAHCKYK0D U YTOJOBHYKO OTBETCTBEHHOCTb B  COOTBETCTBHH C
3aKoHonarenbcTBOM A3zepbaiimkanckoi PecyOnukm. Jluna, npusieueHHbIE K
aAMUHUCTPATUBHON M YTOJIOBHOM OTBETCTBEHHOCTH 34 CAMOBOJIBHBIN 3aXBaT
y4aCTKOB JIeCHOTO (hOH/A, OOsI3aHBI OCBOOOAUTH 3TH 3€MJTU B YCTAHOBJICHHBIE
cpoku (crarbs 79 JlecHoro komekca).

Takum 0Opa3zoM, Kak BUJHO U3 yIOMSIHYTBIX HOPM 3€MEJIbHOTO U JIECHOTO
3aKOHONATENIbCTBA, KATETOPUU BCEX 3€Mellb, COCTABISIFOIINX — €IUHBIN
3eMenbHBIN (poHn AsepOaiimkanckoil PecnyOnunku, He3aBUCUMO OT (POpMBI
COOCTBEHHOCTH U MPABOBOTO PEKMUMA, OXPAHSIFOTCS TOCYAPCTBOM.

Takas  3ammra  yCTaHOBIEHA B BHAAX  JUCHHILIMHAPHOH,
AAMUHUCTPATUBHON, TPAKIAHCKOM M YrOJOBHOH OTBETCTBEHHOCTH B
COOTBETCTBHUH C 3aKOHOJATENBCTBOM A3epOaiimkanckoit PecryOmuku.

CornacHo crarbe 188 YronosHoro Kopekca, HapylieHNe 3aKpeIIEHHOTO
3aKOHOM IIpaBa COOCTBEHHOCTH Ha 3€MJIF0, TO €CTb CaMOBOJIBHBIN 3axBarT,
3aMEHa WM NIOCEB 3€MEJIbHOTO yYaCTKa, - HAKa3bIBAIOTCS TPadoM B pasmepe
OT CTa [0 MATHUCOT MAHATOB, JHOO OOIIECTBEHHBIMH PabOTaMH Ha CPOK OT
IBYXCOT COPOKa J0 YETHIPEXCOT YacOB, JHOO MCIPABUTENbHBIMU PadOTaMu Ha
CPOK 10 OTHOTO rofa.

B nepByro ouepensp, cienyer OTMETHTb, YTO OOLIECTBEHHAs! OMACHOCTh
MPECTYIUICHHs], YCTAHOBJIIEHHOIO MAaHHOW HOpMOH YronosHoro Kogekca,
3aKJIFOYAETCS B TOM, YTO COBEPLICHUE NPENyCMOTPEHHBIX CTaTbel AESHUHN
HApyIIAeT MpaBHjia 3aKOHHOTO IIOJIb30BAHMS, BIAEHUS W PACIOPSIKEHHS
3€MJICH, WUIparollell BeChbMa BaXKHYKO pPOJIb B HKOHOMHYECKOW CHCTEME M



MOBBILUIEHUH  3KOJIOTMYECKOTr0 MOTEHLWana, TMPUBOAMT K H3MEHEHUIO
Ha3HA4YeHUs! 3eMeb.

B npanHoi cratee YromosHoro Kopexkca 3akoHO#aTenb OTHOCHT
HapyIIeHne npaBa COOCTBEHHOCTH Ha 3€MJIF0 KO BCEM KaTeTrOpHsIM 3€Mellb,
COCTaBJSIIOIUX €OUHBIN 3eMenbHbli GoHn AsepOaiimkanckoir PecryOmuky,
HE3aBUCHMO OT (JOpMBI COOCTBEHHOCTH M MPABOBOTO peskuMa. OTHOBPEMEHHO
HapyIIeHHne paBa COOCTBEHHOCTH Ha 3€MUIIO, ITPEAY CMOTPEHHOE B TUCIIO3UIINU
YIOMSIHyTOM HOPMBI, CJIey€eT MOHUMAaTh KaK HapylLIEeHUE KaXKIAO0ro 3JEeMEHTa
npaBa COOCTBEHHOCTH - TIpaBa BIIAJICHHUS, IMOJB30BAHHUA U PACIIOPSDKEHHS
3emuieil. Takum 00pa3oM, OOBEKT MPECTYIUICHHS, YKa3aHHOTO B IAHHOH CTaThe
VYronosuoro Komekca, - 3T0 oOleCTBEHHbIE OTHOIIEHHUS, BO3HHUKAIOIIHNE B
CBSI3U C peali3aleil mpaBa COOCTBEHHOCTH Ha 3€MIIIO.

IlpenycmoTpenHble ke ynoMsHyTOM HOpMon YromosHoro Kopekca
JesHUs,,  BIEKyIIMe  YIOJOBHYIO  OTBETCTBEHHOCTb 3a  HapyllleHue
3aKPEIUIEHHOrO0 3aKOHOM IpaBa COOCTBEHHOCTH Ha 3€MIIIO, BBIPAKAIOTCS B
CaMOBOJIbHOM 3axBaTe, 3aMEHE WM IOCEeBE 3€MENbHOro yuacTtka. JlaHHble
OestHHsI, B CBOKO OYEpElb, CUMTAIOTCS OOBEKTUBHONH CTOPOHOH OTMEYEHHOTO
MPECTYIIEHUS.

B yronosHoM npaBe Mmoj CaMOBOJIBHBIM 3aXBaTOM 3€MEJbHOIO y4acTKa
MOHUMAETCS 3aHITHE 3€MENIbHOTO y4acTKa 0e3 pasperneHusi COOCTBEHHUKA WIIH
APyroro 3akOHHOTO Biajneiblla 3€MJIM, a Takke oOQopMmieHHOro B
MPEIyCMOTPEHHOM  3aKOHOAATEeNbCTBOM  MOPSAKE  pPacHopsKeHUsT O
MPENOCTABIEHUH B MOJb30BAHUE TOCYJAPCTBEHHONW WM MyHHULUNAIbHOU
3emun. Ilpu sTOM JHIO, coBepiuuBliee NestHUE, (PAKTHUECKU NMPUCTYIAET K
BJIQJICHUIO WU TOJb30BAHUIO HE3AKOHHO 3aHSTHIM 3€MENbHBIM y4YacTKOM
(cTpouT orpamy, ONPEeneNsIOIy0 T'PAHHULBI 3€MENBHOIO y4acTKa, HauWHAET
OCYIIECTBIIATE pabOTBl MO CTPOUTENBCTBY, ONAaroyCTpOHCTBY U IIp.
IESITeIbHOCTh XO35IHCTBEHHO-OBITOBOTO HA3HAYEHUS ).

CamMoBONbHAs 3aMeHa 3€MEJbHOIO yudacTKa - 3TO 3aMeHa JILOM
3eMENBbHOIO yYaCTKa, HAXOMSIIErocss B €ro COOCTBEHHOCTH (BJIAACHHH,
NOJIb30BAHMM),  3€MENbHBIM  yYaCTKOM,  TNPHHALICKAIUM  IPYroMy
coOCTBEHHUKY, 0€3 ero cornacusi. 3aHsATHE APYroro 3eMeNIbHOTO y4acTKa
BMECTO 3€MEJIbHOIO y4acTKa, MPeJOCTaBIEHHOrO JIMIY B COOTBETCTBYIOLIEM
3aKOHOJATENbCTBY MOPSAKE, TAK)KE JOJKHO CUMTATHCS CAMOBOJIBHON 3aMeHOMN
3€MEeJIbHOTO y4acTKa.

ITog caMOBOJBHBIM IIOCEBOM XK€ ClefyeT IMOHUMAThb MAESTEIbHOCTb,
3aKJII0YA0INasAcs B IOCEBE, BbIPAIlMBAHUN PACTEHHUM U yXOJ€ 3a HUMU Ha TOM
WIA WHOM 3€MENIbHOM Yy4acTke 0e3 paspelieHusi ero COOCTBEHHHMKA WU
Apyroro 3akoHHOro Bianenbua. IloceB 3emMiau — 3TO COBOKYMHOCTb TaKHUX
NeNCTBUI, KaK MpUBeeHNEe TaHHOTO YYacTKa B IPUTOAHOE JJIsl BO3/E/bIBAHUS
COCTOsIHME (OYMCTKA OT KyCTAPHHUKOB, KAMHEH W Tp.), BCIIAXUBAHHE, MOCEB
CEMsH U Ip.

Takum obpazom, Ilnenym Koncrurymmonnoro Cyna oTrMedaer, dTO
yrOJIOBHOE  3aKOHOAATEJIbCTBO  3AIUMIIAET KaKABIH  DJIEMEHT Ipasa



COOCTBEHHOCTH Ha 3€MJII0, HE3aBUCHMO OT (POPMBbI COOCTBEHHOCTH, U 3€MIIU
BCEX KaTeropuil, COCTABIISIONINE eUHBIN 3eMebHbBIN o A3epOalimkaHCKON
PecnyOnukn, moamanmaroT MOA BIHUSIHHE YIOMSIHYTOHW CTaTbU Y TOJOBHOTO
KOZIeKca.

Kpome Toro, oTBeTCTBEHHOCTb 32 HapyLIEHHE 3€MEJIbHOTO U JIECHOTO
3aKOHOJATENbCTBA  MPENYCMOTPEHAa  Takxke 3aKOHOJATENbCTBOM
Asepbaiimkanckoii Pecrybmiku 006 aqIMHUHUCTPATUBHBIX MIPOCTYITKAX.

Cornacuo cratee 70 Komekca 00 agMHHHUCTPATHBHBIX IPOCTYIIKAX,
CaMOBOJIbHBIN 3aXBaT 3€MeJb JIECHOrO (POHIA WIIM BEACHHE CTPOHUTEIBbHBIX U
APyTUX padoT Ha 3THUX 3€MENIbHBIX yUacTKax 0e3 Ha/lJIeKallero pa3pereHns Ha
NOJIb30BAHNE UMH - BJIEUET HAJIOXKEeHUE mrpada Ha PU3NIECKHX JIUL] B pasMepe
OT CEMHUCOT JI0 ThICSIMM MaHAaTOB, Ha JOJUKHOCTHBIX JIMI] - OT TpeX ThICAY
MATUCOT A0 IATU ThICAY MAHATOB, Ha IOPUIWYECKUX JIUL[ — OT LIECTH ThICAY
MATUCOT A0 BOCBMH ThICSIY MAHATOB.

B oramune ot crateu 188 VYromoBuHoro Kopekca, 00beKTOM
aJIMAHUCTPATHBHOTO MPOCTYIIKa, MpenycMOoTpeHHoro crarbern 70 Konekca 00
aJIMAHUCTPATHBHBIX TMPOCTYINKAX, SBJSIOTCS OOLIECTBEHHBIE OTHOLICHMS,
BO3HHKAIOIINE B 00jmacTu oxpaHsl U 3(PPEeKTUBHOrO MUCIONB30BAHUS HE BCEX
KaTeropuii 3¢MeJlb, COCTaBJISIIOIIMX e€qUHBIN 3eMEJIbHBIN donn
Azepbaiimkanckoit PecryOmuku, a JTUIIb 3eMeb JIeCHOTO (hOHNA.

OOBbeKTUBHOH CTOPOHOM MAaHHOTO TIPOCTYNKA SIBJSIIOTCSA — JIESHUS,
BJIEKYIlUE AJMUHUCTPATUBHYI) OTBETCTBEHHOCTb I10 YKAa3aHHOH CTaTbe
Konekca 06 amMUHHCTPAaTUBHBIX MPOCTYTIKAaX, - CAMOBOJIbHBIN 3aXBaT 3€MeJb
aecHoro (poHMA, BENEHUE CTPOUTENBHBIX U IPYTUX padOT HA STUX 3€MEJbHBIX
ydacTKax 0e3 HaJiexKallero pa3pelieHus Ha MoJIb30BAaHHE UM

U3  aHanusupyeMbIX HOPM  YTOJIOBHOTO  3aKOHOJATENbCTBA U
3aKOHONATENLCTBA 00 aIMUHHUCTPATUBHBIX MPOCTYNKAX BUIHO, YTO OOBEKT,
OXpaHsieMblii O0OMMM KOIEKCaMH, - OTO OOIIeCTBEHHbIE OTHOIIEHHUS,
BO3HHKAOIINE B CBSI3U C 3€MJISIMH, COCTABIIIFOIUMHE €IUHBINA 3eMeNbHBIN (HOoHN
Azepbaiimkanckoii Pecriybnuku. B yroioBHOM 3aKOHOAATENBCTBE K JAHHOMY
OOBEKTy OTHECEHbl 3€MJIM BCEX KATErOpPHi, a K 3aKOHOMAATENbCTBY 00
aJIMAHUCTPATHBHBIX MPOCTYNKAaxX — JHIOb 3eMJIH JiecHOoro ¢onnma. Takum
obpaszom, obe HopwMmel (cTtaThst 188 YromosHoro Konekca u cratbs 70 Kogekca
00 aJIMUHUCTPATHBHBIX MPOCTYIKax), MO CYTH, OXPAHSIOT 3€MJIH JIECHOTO
(OoHIa OT MPOTUBOINPABHBIX MOCATATENHCTB.

OnnospemeHHoO B ctatbe 188 Yronosuoro Konekca u crarbe 70 Konekca
00 agMUHHCTPATUBHBIX MPOCTYIKAX COBMAAAOT HEKOTOPbIE OOBEKTHBHBIC
CTOPOHBI  NPOTHUBOMpPaBHBIX aAesHUdA. Kak yxke Obi0O  OTMEUEHO,
MPEenyCMOTPEHHOE [aHHOW crartbel YromoBHoro Komekca HapylieHne
3aKPEIUIGHHOrO 3aKOHOM IpaBa COOCTBEHHOCTH Ha 3€MIII0, TO €CTh
OOBEKTHBHASI CTOPOHA MPECTYIUICHUs BBIPAXKAETCSI B CAMOBOJIbHOM 3aXBarTe,
3aMEHe W TIOCeBE 3eMeNbHOro ydactka. B ymomsiHyTo#l crathe Komekca o0
aJIMAHUCTPATHBHBIX MPOCTYyIKaX OObEKTUBHON CTOPOHON AAHHOTO MPOCTYIIKA
TAK)KE CYHMTAETCS CAMOBOJIBHBIA 3aXBaT 3€MeJb JIECHOrO (OHIA, BENCHUE



CTPOMTENBHBIX M JPYyrHx paboOT Ha JTHUX 3€MENbHBIX ydYacTkax 0Oe3
HAJUJIEIKAINErO pa3peleH sl Ha TOJIb30BAHUE MU,

Cnenyer  OTMETHTBH, 4YTO COBHNAJeHHE OOBEKTUBHBIX  CTOPOH
NPOTHBONPABHBIX  NESTHUH, HANpaBJIEHHBIX HAa OOBEKT, OXpaHAEMbIH
YTOJIOBHBIM 3aKOHOJATEIBCTBOM U 3aKOHOAATEIBCTBOM 00 aIMUHHICTPATUBHBIX
NPOCTyNKaX, MPUBOANT K HEONPEAENEHHOCTH B KIACCH(PHUKALMHM JaHHBIX
AesTHAN 1 CO3AaeT TPYIHOCTH B MPABOMPUMEHUTEIBHOHN MPAKTHKE.

IInenym Koncturyuuonsnoro Cyna cuuTaer, 4to NpeaycMaTpUBarolne
OTBETCTBEHHOCTb HOPMBI YTOJIOBHOTO 3aKOHOJATENbCTBA M 3aKOHOJATEIbCTBA
00 aIMUHHCTPATHUBHBIX MPOCTYINKAX TOJUKHBI OBITh OJHO3HAYHBIMH, SICHBIMH,
MOCJIEIOBATENbHBIMA M TOCTYITHBIMH, 3aKOHOJATENb IOJUKEH AaTh TOUHBbIC U
OTJMYHBIE JPyr OT JApyra ONpPEAeNeHHs COCTaBOB IIPABOBBIX HOPM,
NpeayCMAaTPUBAIOIINX OTBETCTBEHHOCTh 32 OAHO M TO K€ NPOTHUBOIPABHOE
nestHre. B mpOTHBHOM Citydae 3TO MOXKET OCJIOKHUTD 3aIMUTy MpaB U cBOOOX
KaXXZIOTO, TPEACKa3yeMOCTh NEHCTBUN MPaBOIMPUMEHHUTENS] U MOCTABUTDH O
COMHEHHE MPEIBAPUTEIBHYI0 OCBEIOMIIEHHOCTD JIULA O MOCIEICTBUSIX CBOETO
NPOTHBONPABHOIO JesHHUA. Takoe OOCTOATENbCTBO MOXKET MPHUBECTH K
HEOOOCHOBAHHOMY MPHBJICUEHHUIO JIMLA K YTOJOBHOW OTBETCTBEHHOCTH WIIH,
HANpOTHB, K O€3HaKa3aHHOCTH BHUHOBHOI'O JIMIA 32 COBEPIICHHOE IEsSHUE.
OnHOBPEMEHHO 3TO MOXKET CO3JaTh YCIOBHS Ul ABYKPATHOTO MPHUBIICYECHUS
JMIa K OTBETCTBEHHOCTH 32 OHO M TO XK€ IMPOTUBOIIPABHOE JIESTHHE.

Bmecte ¢ Ttem, Ilnenym Koncruryumonnoro Cyna B CBOeM
ITocranoBnennn «O TonkoBaHuu crateu 264 VronosHoro Kogekca
Azepbaiimkanckori Pecnybnukny ot 10 ampenst 2012 roma ormevan, 4To ¢
y4E€TOM TOrO, YTO HACTYIUICHHE OTBETCTBEHHOCTH MOPOXKIAET INPABOBBIE, a
TAK)XE€ YTOJIOBHO-TIPABOBBIE IIOCIENCTBUS, B 3aKOHE B COOTBETCTBHH C
NPUHLUIIOM MTPABOBON OMPENETICHHOCTH AOJDKHO OBITh YETKO U SICHO YKAa3aHOo,
COBepIIeHIE KaKOoro AeicTBus (vin 0e31elCTBHS), B TOM YHCJIE HEBBITIOJTHEHUE
UMEHHO KakOH OO0S3aHHOCTH, NMPHUBOAHUT K 3TOMy. B TOXe Bpems NPUHIIHII
NPaBOBON OMNPEAENCHHOCTH B OOJAaCTH YTOJNOBHOTO 3aKOHOJATEIbCTBA
BbITekaeT u3 4actu VIII crareu 71 Koncturyuuu u craten 7 Konsenuuu «O
3allKTe TIPAB YeJIOBEKa M OCHOBHBIX cBOOOMY. [Tonokenue B yactu VIII cratbu
71 KoHcTuTy 1, Belpakast IPUHLIUI 3aKOHHOCTH B OCHOBHOM 3aKOHE, HapsALy
¢ TpebOBaHUEM 3aKOHHOTO OOOCHOBAHMS MPECTYIUICHUS U HAKa3aHUs JOJKHO
OCHOBBIBATCS Ha 3aKOH (mpuHuunsl nullum crimen sine lege u nulla poena sine
lege), Taxke TpeOyeT 3ampeTa Ha PACIIUPUTENBHOE TOJKOBAHUE YTOJOBHOTO
3akoHa (lex stricta) ®W SICHOCTH W  ONPENeJICHHOCTH  YTOJOBHOTO
3akoHomaTenbeTBa (lex certa).

Cratps 94 KoHcTuTyuuu ycraHoBusa nojgHoMouus Munnun Memxnuca
Azepbaiimkanckori Pecriybnmku B obmactu 3akoHonmatenbcTBa. CoriacHo
nyHkTy 17 gactu I craten 94 Koncturynuu, onpeneneHue npecTyIieHUN H
UHBIX MPABOHAPYILIEHHI; YCTAHOBJICHHE OTBETCTBEHHOCTHU 32 MX COBEpPLICHHE
OTHECEHO K HCKIIIOYUTEIbHBIM IIOJIHOMOUHSIM OpraHa 3aKOHONATEeNbHON
BJIACTH.



CnenyeT OTMETUTb, 4YTO 3aKOHOJATeNb, pPEryJHupys YrOJOBHbIE W
aAMUHUCTPATUBHBIE MEPBI IPABOOXPAHUTENIBHOIO XapaKTePa 3eMeNb JIECHOrO
¢doHma, OOKEH  yYHTHIBaTH  TpPeOOBaHWE  COPA3MEPHOCTH  MEXKAY
MOCJTIEACTBHUSIMU, TIOPOXKIEHHBIMH MEPaMH TPABOBOH 3aIUUTHI, M yIIEepOOM,
NPUYMHEHHBIM B pe3yJbTaTe I[paBOHApPyLIEHUsA. OIJTO HE HCKIIOYAeT
ocHOBaHHOM Ha KoHCTHTY MM IeTIeco00pa3HOCTH MPH yCTAHOBJIEHUH COCTaBOB
NPECTYIUICHNUH, a TakKe OMUpaeTcss Ha yd4eT (PaKTUYECKOrO COCTOSTHHS
OOIIECTBEHHBIX OTHOWIEHHWH B KOHKPETHBIX YCIOBHAX, JUKTYOLIUX
HEoOXomuMOCTh Oosiee 3 PEeKTUBHOMN 3aIMUTHI T€X WM HHBIX MPaB U 3aKOHHBIX
UHTEPECOB rpakaaH, obecrieueHne COPa3MEPHOCTH YTOJIOBHOHN
OTBETCTBEHHOCTU C LIEHHOCTSMH, 3ALIUIIAEMBIMH yYTOJOBHBIM 3aKOHOM, IPH
COOIIOIEHNH KOHCTUTY IMOHHBIX MPUHIIUIIOB PABEHCTBA U CITPABEAJINBOCTH.

VYuursiBas BblneusnoxkeHHoe, Ilnenym Konctutyunonnoro Cyna
CUUTAET HEOOXOTUMBIM PEKOMEHJ0BATh Munnn Memxnucy
AzepOaiimkanckoli PecriyOnukn naTe 4eTkne M OTIMYHBIE APYr OT Jpyra
onpeaeneHus: coctaBos ctatbu 188 YronosHuoro Koaekca u crareu 70 Konekca
00 aIMUHUCTPATUBHBIX MPOCTYIIKAX.

Bmecte ¢ TeM, npu NpuBIEYCHUU K AAMUHUCTPATUBHON WM YTOJIOBHON
OTBETCTBEHHOCTH 34 IIPOTUBOINPABHOE EsIHUE, HAIIPABJIECHHOE MPOTUB 3€MeEJlb
JecHOro (POHA, COCTABIISIFOIINX €AMHBIN 3eMeJbHbIN (HOHI A3epOaiikaHCKOMI
PecnyOnukm, cienyer yduThIBaTh OOIIECTBEHHYIO ONACHOCTb JESHHUS U
MOPOXKACHHBIX MM MOCIEACTBUN C TOYKH 3PEHMsI pa3Mepa HAHECEHHOIO
ymepba, B 3aBUCUMOCTH OT ymepOa NPUYMHEHHOrO COOCTBEHHHKY,
OKpYyJKarolleil cpene u np. B mpoTUBHOM Cilydae 3TO NPUBEAET K HAPYLIEHUIO
KOHCTUTYLIMOHHBIX NMPUHIUIIOB PaBEHCTBA W CIPABEINIUBOCTH, OCIAOJICHUIO
npaBa COOCTBEHHOCTH, YTOJOBHO- M aJMHUHHUCTPATUBHO-TIPABOBOM 3aIIHTHI
OKpPY>KaroIllle! cpenbl, K TMCKPUMHUHALIMKA B OTHOLIEHUH JIMLI, TOCTPAJABIINUX OT
YTOJIOBHOT'O ACSTHUS.

IInenym KOHCTUTYIMOHHOrO Cy1a MOJYEPKUBAET, YTO YTOJIOBHBIN 3aKOH,
SABJSIICH IO CBOEH NIPaBOBOM MNPUPONE KpPaWHUM CPEACTBOM pPEeakLUuu
rocyapctsa Ha MNPOTUBONPABHOE ME€SHHE, OKa3blBae€T BIUSHHE Ha
OOIIeCTBEHHbIE OTHOLICHHUS JIMIIb B TOM CJy4ae, KOrza UX PeryJMpoBaHHE
MOCPEACTBOM  JIPYIMX OTPacieBbIX MPaBOBBIX HOPM, B TOM YHCIE
YCTAHABJIMBAOIINX AJIMHHUCTPATHUBHYIO OTBETCTBEHHOCTb, MPEICTaBIACTCA
HemocTaTouHbIM. Tak, cormacHo ctathe 14.2 VYromosHoro Kojekca, He
SABJIIETCSI TPECTYIUIGHWEM JessHue (nedicTBue wuiam Oe3nefcTBue), XOTs
dopmanbHO  H conepakaiuee NPU3HAKA ~ KAaKOro-nubo  JesTHUs,
MIPenyCMOTPEHHOIO YTOJIOBHBIM 3aKOHOM, HO B CHUJIy MAaJO3HA4YUTENILHOCTH HE
NpeACTaBIsIFOIee OOIMECTBEHHON OMAacHOCTH, TO €CTh HEe NMPUYHHHUBIIEE U HE
CO3MIaBIIEe yTPO3bI MPUYHUHEHHUS BPEa IUIHOCTH, OOIIECTBY WM FOCY IAPCTBY.

C »Toit Touku 3penus, Ilnenym Koncrurynuonnoro Cyna cuutaer, uTo
OO0  YCOBEpPLIEHCTBOBAHUS COOTBETCTBYIOLIUX HOPM  YI'OJIOBHOTO
3aKOHONIATENIbCTBA U 3aKOHOJATEIbCTBA 00 aIMUHHCTPATUBHBIX MPOCTYIKAX
MPaBONPUMEHUTENbHBIE ~ OpPraHbl,  IpPUBJEKas  JIALO, BHUHOBHOE B



NPOTHBOIPABHOM JI€STHUH, HANPABJICHHOM NPOTHUB 3€MeJb JIeCHOro (oHMa, K
aAMUHUCTPATUBHON WJIM YTOJIOBHOW OTBETCTBEHHOCTH, HOJIKHBI YYHUTBIBATH
CTENeHb OOIIECTBEHHOH OMACHOCTH JESHHUS, CTENeHb TSDKeCTH yiiepoa,
NPUYIHMHEHHOTO COOCTBEHHHKY, OKPYIKAIOLIEeH cpenie U mp., U KBAIN(UILIUPOBATh
ero nericreus no crarse 188 Yronosuoro Kopekca unu cratee 70 Konexca 06
aAMUHUCTPATUBHBIX NMPOCTYIKAX.

Ha ocnoBanun BbimenssoxxkeHHoro I[lnenym Koncruryuuonnoro Cyna
MPUXOOUT K CJIEAYIOLIEMY BBIBOAY:

- B COOTBETCTBHUH C MIPABOBOI Mo3uLuei, chopMUPOBAHHOM B HACTOSIIIIEM
ITocTanoBnennn pekoMeHaoBatb Mwun Memxnncy AsepOalimkaHCKoON
PecnyOnuku ycosepuieHcTBOBaTh cTarhio 188 Yronosuoro Konekca u crarsto
70 Kogekca 00 aqMUHHCTPATUBHBIX MPOCTYIKAX C TOYKH 3PEHHS MPUHLUIIOB
MIPaBOBOM ONPEAETIEHHOCTH U COPA3MEPHOCTH |

- J0 YCOBEpPUIEHCTBOBAHUA COOTBETCTBYIOIIMX HOPM YIOJOBHOIO
3aKOHONIATENIbCTBA U 3aKOHOJATEIbCTBA 00 aIMUHHCTPATUBHBIX MPOCTYITKAX
MPaBONPUMEHUTENbHBIE  OpPraHbl, IpPUBJEKas  JIALO, BHUHOBHOE B
NPOTHBOIPABHOM [IESTHIH, HAINPABJICHHOM IPOTUB 3€MeJb JIeCHOTO (OHIa, K
aAMUHUCTPATUBHON WJIM YTOJIOBHOW OTBETCTBEHHOCTH, HOJIKHBI yYUTHIBATH
CTEereHb OOIIECTBEHHOH OMACHOCTH JESHHUS, CTENeHb TSDKeCTH yiiepoa,
NPUYIHMHEHHOTO COOCTBEHHHKY, OKPY KAIOIIeH cpene U Mp., U KBATN(ULIMPOBATD
€ro IeMCTBUs COOTBETCTBEHHO MO cTaThe 188 Yronosnoro Konekca nnu cratee
70 Konekca 006 aqgMUHUCTPATUBHBIX MPOCTYIIKAX.

PyxoBoncTaysch YaCTbIO VI CTaTbU 130 Koncturynuun
Azepbaiimkanckoit PecriyOnuku, cratesimu 60, 62, 63, 65-67 u 69 3akoHa
Azepbaiimkanckori Pecniybmmkm «O Koncrtutynmonnom cyae», Ilnenym
Koncrurynmonnoro Cyna Azepbaiimkanckoii Pecrybmiku

HOCTAHOBMNIJ:

1. B cooTBeTcTBHH C MPaBOBOH MO3ULIKEH, CHOPMUPOBAHHON B HACTOSIILIEM
ITocranoBnennn pekoMeHn0BaTh My Memxmcy AszepOaikaHCKOM
PecnyOmukn ycosepiuencTsoBath cratbio 188 Vromosroro Kopekca
Azepbaiimkanckoit  PecnyOnmku ¥ CTaThio 70  Kogexkca
Azepbaiimkanckoli Pecriybnukn 06 aaAMUHUCTPATHBHBIX MPOCTYNKAX C
TOYKH 3PEHUs] IPUHLIUIIOB IIPABOBOI ONPEENEHHOCTH U COPa3MEPHOCTH.

2. o0 yCOBEpPUICHCTBOBAaHHUs COOTBETCTBYIOIIMX HOPM  YTOJIOBHOIO
3aKOHONATENbCTBA M 3aKOHOMNATENbCTBA 00  aJMUHHCTPATHUBHBIX
MPOCTYNKAaxX IMPaBONPUMEHUTEIbHbIE OpraHbl, MpUBJEKas JHULO,
BUHOBHO€ B NPOTHUBOIPABHOM JESHUM, HANPaBJIEHHOM IPOTHUB 3€MEIb
JecHoro ¢poHa, K AAMUHACTPATHBHON HJIH YTOJIOBHOH OTBETCTBEHHOCTH,
TOJDKHBI YYUTBHIBATH CTENEHb OOIECTBEHHOM OMACHOCTH JIESTHUSI, CTETIEHb
TSOKECTH yinepOa, MPUYMHEHHOTO COOCTBEHHUKY, OKPYIKAIOLIeH cpene u
np., ¥ KBATU(ULIHUPOBATh €ro AEUCTBHSI COOTBETCTBEHHO MO cTaThe 188



YronosHoro Kopekca Aszepbaiimkanckoit Peciybnuku mmm crarbe 70
Konekca Asepbaiimxkanckoit PecnyOnmukm 00 agMHUHHCTPATHBHBIX
MPOCTYIIKAX.

. IlocraHoByIEHNE BCTYMAET B CHITy CO JTHS OITy OJIMKOBAHUSI.

. [locranoBnenne  omybOnukoBaTh B ra3erax  «AsepOaiimkan»,
«Pecnybnmka», «Xanr razerny, «bakuHckuil pabouniiy u B «BecTHuKe
Koncrurymmonnoro Cyna AzepbatimkaHckoii PecyOnukmy .

. ITocTaHOBIEHHE SABJISIETCS] OKOHUYATEBHBIM U HE MOXKET OBITh OTMCHCHO,
HU3MCHCHO HJIHU O(l)I/ILII/IaJ'IbHO HUCTOJIKOBAHO HHU OJHUM OpPraHoOM WA
JIUIIOM.

peacenarenn ®dapxax AdayJuiaes



ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

Of the Plenum of Constitutional Court
of the Republic of Azerbaijan

On interpretation of some provisions of the Articles 137 and 445.2
of the Criminal Procedure Code of the Republic of Azerbaijan

12 February, 2015 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan
composed of Farhad Abdullayev (Chairman), Sona Salmanova, Mahir
Muradov, Sudaba Hasanova, Rovshan Ismaylov, Jeyhun Garajayev (Reporter-
Judge), Rafael Gvaladze, Isa Najafov and Kamran Shafiyev;

attended by the Court Clerk Faraid Aliyev,

the legal representatives of the subjects interested in special constitutional
proceedings: Vahid Sadigov, Chairman of Gabala Region Court, Fuad
Mamedov, Head of Sector for Administrative Legislation of Milli Majlis of the
Republic of Azerbaijan;

experts: Midhad Gafarov, acting Dean of Criminal Procedure Chair of
Law Faculty and Ph.D. Aydin Yusubov, independent expert on legal science;

specialists: Shahin Yusifov, Chairman of Criminal Board of the Supreme
Court of the Republic of Azerbaijan, Munis Abuzerli, senior prosecutor-
methodologist of Department on Supervision for execution of laws by internal
affairs bodies in investigative, inquisitive and operative-search activities of the
Prosecutor Office of the Republic of Azerbaijan, Mahir Gaimov, Head of
Department of Main Investigative Directorate of the Ministry of National
Security of the Republic of Azerbaijan, Jeyhun Aliyev, police investigator of
Central Directorate of Criminal Investigation Department of the Ministry of
Internal Affairs of the Republic of Azerbaijan;

in accordance with the Article 130.6 of the Constitution of the Republic
of Azerbaijan examined in open judicial session via special constitutional
proceedings the case on inquiry of Gabala Region Court concerning
interpretation of some provisions of Articles 137 and 445.2 of the Criminal
Procedure Code of the Republic of Azerbaijan.

having heard the report of Judge Jeyhun Garajayev, the reports of the legal
representatives of the subjects interested in special constitutional proceedings,
specialists and experts, examined the materials of the case the Plenum of
Constitutional Court of the Republic of Azerbaijan



DETERMINED AS FOLLOWS:

Gabala region court having appealed to the Constitutional Court of the
Republic of Azerbaijan (hereinafter referred to as the Constitutional Court)
asked for interpretation of some provisions of the Articles 137 and 445.2 of the
Criminal Procedure Code of the Republic of Azerbaijan (hereinafter referred to
as the CPC) for the purpose of ascertainment of powers of the court exercising
judicial control concerning the materials extracted as a result of the operative-
search activity.

In the inquiry it was specified that the resolution of July 8, 2014 “On
carrying out of operative-search activity” and two protocols “On holding an
inspection” in connection with the operative-search activity which are carried
out on the same day on the basis of this resolution came to procedure of Gabala
region court according to requirements of the Article 445.2 of the CPC from
Gabala regional office of police.

According to the addressed, recognition and use in the form of evidence
of materials seized during operative-search activities is allowed only if these
materials are presented and examined according to requirements of the criminal
procedure legislation (Article 137 of the CPC). According to the Article 445.2
of the CPC provides for not only submission of the resolution on carrying out
of operative-search activity to court just for information, but also for power of
court to examine legality of the relevant operative-search activity as a result of
which the materials were obtained. Rules of granting and examination of
operative-search materials in the criminal procedure legislation are not
established.

Proceeding from the foregoing the Gabala region court came to a
conclusion concerning necessity of interpretation of some provisions of Articles
137 and 445.2 of the CPC from the point of view of limits of judicial control
over operative-search activity.

In connection with the inquiry the Plenum of the Constitutional Court
considers necessary to note the following.

Judicial and legal reforms are one of the main directions of the reforms
that are carried out in the Republic of Azerbaijan in the field of creation of the
constitutional state. The role of courts is especially noted in the guarantee of the
rights and freedoms of person and citizen which are supreme value of the state
according to the Constitution of the Republic of Azerbaijan (hereinafter referred
to as the Constitution). In the constitutional state restriction of human rights is
possible only by law. Control of legality, proportionality and justice of
restriction of human rights is carried out by courts.

Judicial control in the field of the criminal procedure legislation generally
has functional duties at stage of pre-judicial procedure. Judicial control is one
of independent forms of judicial activity within criminal trial that serves to
prevention of illegal intervention in rights and freedoms of person and citizen,
restoration of violated rights as a result of activity of the investigator or the



prosecutor exercising control of preliminary investigation.

Legal value of judicial control is established by the Constitution and
interstate contracts to which the Republic of Azerbaijan is a party.

According to Article 60 of the Constitution, legal protection of rights and
liberties of every citizen is ensured. Everyone is entitled to appeal to court in
connection with decisions and activity (or inactivity) of state bodies and state
officials.

The legality of restriction of rights and freedoms of person and citizen by
courts follows from the part VII of the Constitution. Thus, according to this
norm of the Constitution the disputes connected with violation of rights and
freedoms of person and citizen shall be resolved by courts. Everyone has to be
sure that if any lawful prosecution by government bodies is carried out, over
this activity there is a control from independent judicial authority.

At the same time, in separate constitutional norms the necessity of judicial
control for restriction of rights and freedoms of person is especially noted. For
example, according to the Article 33.2 of the Constitution, except cases
specified by law or decision of law court, nobody has the right to enter private
home against the will of its inhabitants.

The obligation of judicial control over a guarantee of right for freedom
and inviolability is directly specified in the Article 5 of the Convention for
Protection of Human Rights and Fundamental Freedoms.

Judicial control during pre-judicial production is a rather new institute in
criminal procedure legislation of the Republic of Azerbaijan. In difference from
public prosecutor's supervision, judicial control is directed on prevention of
illegal intervention of subjects of preliminary investigation during pre-judicial
procedure into rights and freedoms of person. While public prosecutor's
supervision is generally directed to verification of respect of rule of law during
activity of inquiry and operative-search bodies, judicial control shall verify
validity, proportionality, expediency and urgency of restriction of person’s
rights and freedoms by subjects of operative-search activity.

According to the Law of the Republic of Azerbaijan “On operative-search
activity” as of October 28, 1999 (hereinafter referred to as the Law “On
operative-search activity””) though judicial control of operative-search activity
also differs from public prosecutor's supervision between them there are also
similar features.

According to the Article 20.1 of the “Law on operative-search activity”
supervision of execution of laws by subjects of operative-search activity is
exercised by the Prosecutor-General of the Republic of Azerbaijan and
prosecutors authorized by him. According to the parts IV and V of this article
the information on organization, tactics, ways and means of operative-search
activity are not subject to public prosecutor's supervision, and the Prosecutor-
General of the Republic of Azerbaijan and prosecutors authorized by him
exercising supervision of operative-search activity have to ensure
confidentiality of data reflected in documents submitted to them.



Thus, in spite of the fact that distinction between judicial control and
public prosecutor's supervision from point of view of a supervision subject is
observed, considering specific features of operative-search activity,
requirements of the parts IV and V of the Article 20 of the Law “On Operative
Search Activity” can be attributed to activity of judicial supervision.

Being guided by the principle of division of procedural functions, the
court does not have a complete duty of control of execution of legality in the
field of activity of subjects of operative search or preliminary investigation.
Thus, registration of information on a crime, resolution on beginning of
preliminary investigation or procedural measures untied with restriction of other
rights and freedoms of the person cannot be a subject of judicial control.

In the decision of Plenum of the Constitutional Court as of August 5, 2009
“On interpretation of the Article 449.2.3 of the Criminal Procedure Code of the
Republic of Azerbaijan” it was noted that at implementation of judicial control
the court generally carries out two tasks: ensuring of legality of various actions
and decisions adopted by authorized bodies and officials; protection of rights
and freedoms of participants of criminal procedure (excluding unreasonable and
illegal restrictions, termination of violation of the rights and their restoration).

Thus, in contrast to public prosecutor's supervision, the subject of judicial
control makes legality and validity of the decisions made by inquiry,
investigation and prosecutor bodies in connection with a guarantee of the rights
and freedoms of the person and citizen.

As it was noted, the judicial control is rather new institute in the criminal
procedure legislation of the Republic of Azerbaijan. The Article 442.2 of the
Criminal Procedure Code, acting since September 1, 2000, defining object of
judicial control specifies that during a procedure of judicial control court
considers the following: applications and submissions concerning the
compulsory conduct of investigative procedures, the application of coercive
procedural measures or the conduct of search operations which restrict
individual freedom, the inviolability of premises, personal inviolability and the
right to privacy (including that of family life, correspondence, telephone
conversations, post, telegraph and other information) or which concern
information containing state, professional and commercial secrets; complaints
against the procedural acts or decisions of the prosecuting authorities.

The issues relating to area of judicial control and rules of their
implementation are established by Articles 443-454 of the Criminal Procedure
Code. These articles provide existence in criminal trial of the compulsorily
performance of investigative action, application of a procedural coercive
measure, and compulsorily existence of judicial control in case of carrying out
of operative search action.

At the same time the bases of operative search activity are regulated by
the Law “On Operative Search Activity”. This Law provides for any operative
search action directed on restriction of constitutional rights and freedoms of
people to be performed only according to court’s decision or for immediate



informing of court on this measure right after it had been carried out.

The European Court of Human Rights (hereinafter referred to as the
European Court) in a number of decisions noted the necessity of judicial control.
Thus, the European Court in its decisions as of 26 October 2006 on the case of
Khudobin v. Russia specified that clear and foreseeable procedure for
authorization of investigative measures should be put into place in order to
ensure the authorities’ good faith and compliance with the proper law-
enforcement objectives, as well as their proper supervision. The identical legal
position was also expressed in judgment as of 15 June 1992 (Lidi v.
Switzerland), and in judgment as of 6 September 1978 (Klass & Others v.
Germany).

The European Court in its decisions specifies that judicial control over
operative search activity controls prevention of abuse and provides for
proportional use of force. The European Court in the decision as of 2 September
2010 (Uzun v. Germany) noted that because GPS (Global Positioning System)
built in the car of suspects for the purpose of supervision was used under judicial
control for crime’s prevention was carried out by adequate and effective
guarantees. This is a favorable measure for prevention of abuse of power during
operative search actions.

Existence of judicial control, first of all, expresses existence of control of
impartial body over operative search activity. The European Court in its
decision as of 28 June 2007 (Association for European Integration and Human
Rights & Ekimdzhiev v. Bulgaria) specified that the assignment to law-
enforcement bodies which are directly involved into carrying out of special
means of general supervision for application of intelligent surveillance, in the
final analysis indicates lack of supervision over operative search body by
impartial body, and it specifies the violation of requirements of the Article 8 of
the Convention.

According to the legislation of the Republic of Azerbaijan the results of
operative search activity used in criminal trial can be received by two ways: 1)
as a result of actions which are carried out with consent of court; 2) as a result
of actions which are carried out without prior consent of court, but under a
condition of subsequent notification of court concerning the specified measures.

In first case, in practice the problem of volume (limits) of judicial control
over operative search activity via preliminarily received judgment does not
create any disputes. According to the Article 446.4 of the CPC documents
corroborating the need for compulsory investigative procedure, coercive
procedural measure or the search operation shall be attached to the application.
If these documents are not sufficient, the prosecutor in charge of the procedural
aspects of the investigation or the judge exercising judicial supervision have the
right to require them.

The legislator for substantiation of petition of the head of body carrying
out operative search activity makes a number of demands. For example, in a
petition have to be proved necessity of implementation of operative search



action, and specified which objectives have to be achieved as a result of
implementation of operative search actions and why it is impossible to reach
these results in other ways and means, for what term, what place and what way
implementation of operative search action is provided and other important
information.

The provisions specified in the petition of the body that is carrying out
operative search activity, being proved, are presented to the prosecutor. The
prosecutor, in turn, having seen materials concerning implementation of
operative search actions, adopts the relevant resolution, that is issues the
reasonable decree on refusal of protection of the petition, or having put the
materials confirming need of carrying out actions to the petition directs to court
representation for pronouncement of the relevant decision.

Thus, the powers of the judge exercising judicial control of the events held
with the consent of court, established by the legislation are rather wide. First,
the materials confirming necessity of compulsory carrying out investigative
action, application of a measure of procedural coercion or implementation of
operative search action have to be attached to the petition that is put forward for
receiving consent of court. At insufficiency of these materials, the judge has the
right to demand their supplementation.

Apparently, when carrying out the operative search actions, consideration
in a judicial proceeding of materials on restriction of constitutional rights and
freedoms of everyone concerning security of person, secret of correspondence,
phone negotiations, other data transferred by mail, telegraph and networks of a
mail service, and also immunity of residence is provided by the Criminal
Procedure Code. In court are created the conditions for ensuring privacy of the
data specified in the operative search, documents that received as judicial
control.

According to the Article 448 of the CPC subsequent to the results of court
session, concerning issues of implementation of operative search action, the
judge authorize the carrying out the relevant operative search activity or refuses
its carrying out and makes based decision concerning it. Given decision is
provided to the initiator of carrying out of operative search action, and the
presented materials come back. At the same time, the decision made by court as
judicial control has to be completely based by the judge.

During consideration of inquiry of the court of Gabala area by Plenum of
the Constitutional Court it was established that after carrying out of urgent
measures the order of notification of court on measures carried out under
judicial control is put into practice differently. The reason of it, first of all, is
completely formalistic approach to requirements of a norm by law applying
subjects. Thus, according to requirements of the Article 445.2 of the CPC in
cases provided for in the Article 10, paragraph 4 of the Law of the Republic of
Azerbaijan “On Operative Search Activity”, the search operations provided for
in the Article 445.1 of this Code may be carried out without a court decision, on
the basis of a reasoned decision of authorized official of a body carrying out



search operation. In this case an authorized official of a body conducting search
operation should within 48 hours of carrying out of the search submit the
reasoned decision on conduct of the search operation to court exercising judicial
supervision.

The specified norm of the CPC demands from the body which is carrying
out the operative search action as judicial control, after carrying out of the
appropriate measure, within 48 hours formally to submit only the motivated
resolution on carrying out an operative search measure, to the court exercising
judicial control.

In case of a formalistic approach to issue the court has to adopt the relevant
decision, having only checked necessity of the carried-out operative search
action and carrying out it according to the law. The copy of this decision goes
to the body that is carrying out operative search activity and to the prosecutor
implementing management of preliminary investigation. In the future, at trial on
the merits, results of this operative measure are considered in the general order.
That is, as well as other proofs, results of operative search actions also checked
and estimated.

The formality of judicial control can assimilate function of judicial control
of activity of “passive legitimization”. The comprehensive explanation of this
term is made in the decision of Plenum of the Constitutional Court as of May
19, 2014 “On interpretation of the Article 2.1 of the Law of the Republic of
Azerbaijan “On State Register of Real Estate” and the Articles 2.2 and 2.2.1 of
the Administrative Procedural Code of the Republic of Azerbaijan”. However,
the court put a special procedural duty concerning control during pre-judicial
stage - a duty of prevention of illegal intervention into rights and freedoms of
persons and citizens.

It is necessary to consider that the object of judicial control consists of two
basic elements: 1) protection of constitutional rights and freedoms, 2) legality
and validity of resolutions adopted by inquiry bodies, investigation and
prosecutor's office connected with protection of the given rights and freedoms.
For ensuring of control of these elements, courts have to have enough powers
for implementation of functions of judicial control.

In the Article 143.2 of the CPC it is noted that during the process of
collecting of evidences, courts have the right, at the request of parties to the
criminal proceedings or on their own initiative, to require presentation of
documents and other items of significance to the prosecution by individuals,
legal entities, officials and authorities which carry out search operations, and to
require checking and inspections by authorized authorities and officials.

These powers of court belong to process of collecting of proofs. Carrying
out of operative search actions under judicial control gives the grounds of use
of results of this measure as the proof in a criminal procedure order. Thus, in
the future for the purpose of ensuring of effective and objective use of proofs,
courts on pre-judicial stage have to be authorized in comprehensive carrying out
of function of judicial control.



Plenum of the Constitutional Court considers that the judge at a pre-
judicial stage at implementation of judicial control possesses the following
powers:
to authorize the carrying out of operative search action and to provide or reject
the petition which is put forward concerning carrying out action;
to extend the term of validity of the resolution on lawful restriction of
constitutional rights and freedoms of the person;
to reclaim the additional materials concerning the bases of carrying out of
operative search actions;
to listen to person whose right and freedom are limited and in case of need
(depending on hidden or open carrying out of operative search actions) to inform
the applicant on the reasons of the operative search events held against him,;
to take other measures to guarantee constitutional rights and freedoms of a
person.

It is necessary to take into account that limits of judicial control over
operative search actions are invariable notwithstanding of, whether results of
these actions were obtained, as provided by legislation, as a result of events held
with consent of court, without prior consent of court (but with the subsequent
notification of court concerning that). In its turn, courts make relevant decisions
after inspection carried out in the framework of judicial control. From this point
of view, after carrying out of operative search actions courts as judicial control
having verified the legality, validity, proportionality, expediency and urgency
of carrying out of this action from the point of view of a guarantee of rights and
freedoms of a person have to make decision according to the Article 448 of the
CPC.

Considering the foregoing, Plenum of the Constitutional Court has come
to the following conclusions:
at receipt in court of the resolution on carrying out of operative search action
according to Article 445.2 of the CPC as the judicial control its legality and
validity from the point of view of ensuring the rights and freedoms of the person
has to be verified also in case of necessity with ensuring of privacy the materials
extracted as a result of operative search activity can be demanded,;

if the materials extracted on the basis of the resolution on carrying out of
operative search action are extracted according to the Law “On Operative
Search Activity” and presented according to requirements of the Criminal
Procedure Code and comprehensively verified as judicial control, according to
requirements of Article 137 of this Code they can be recognized, as proofs on
criminal prosecution.

Being guided by the Article 130.6 of the Constitution of the Republic of
Azerbaijan and Articles 60, 62, 63, 65-67 and 69 of the Law of the Republic of
Azerbaijan “On Constitutional Court”, Plenum of the Constitutional Court of
the Republic of Azerbaijan
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DECIDED:

. At receipt in court of resolution on carrying out of operative search action

according to the Article 445.2 of the CPC, its legality and validity from the point
of view of ensuring the rights and freedoms of person has to be verified by court,
which also can demand materials extracted as a result of operative search
activity (keeping their confidential).

. If materials obtained on the basis of resolution on carrying out of operative

search action are received according to the Law “On Operative Search Activity”
and presented according to requirements of the Criminal Procedure Code and
comprehensively inspected by court, according to requirements of the Article
137 of this Code they can be recognized as proofs on criminal prosecution.

. The decision shall come into force from the date of its publication.
. The decision shall be published in “Azerbaijan”, “Respublika”, “Xalq Qazeti”

and “Bakinskiy Rabochiy” newspapers, and “Bulletin of the Constitutional
Court of the Republic of Azerbaijan”.

. The decision is final, and may not be cancelled, changed or officially interpreted

by any institution or official.



ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

Of the Plenum of Constitutional Court
of the Republic of Azerbaijan

On interpretation of the Article 188 of the Criminal Code
of the Republic of Azerbaijan

30 March 2015 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan
composed of Farhad Abdullayev (Chairman), Rovshan Ismaylov, Sudaba
Hasanova, Mahir Muradov, Jeyhun Garajayev, Rafael Gvaladze, Isa Najafov
and Kamran Shafiyev (Reporter-Judge);

attended by the Court Clerk Faraid Aliyev,

representatives of interested parties - Mubariz Mamedov, Judge of Astara
District Court; Fuad Mamedov, Head of Sector of the Department for
Administrative and Military Legislation of Milli Majlis of the Republic of
Azerbaijan,

expert - prof. Firuddin Samandarov, Head of the Department of Criminal
Law and Criminology of Baku State University, Doctor of Legal Sciences;

specialists - Shahin Yusifov, Chair of the Criminal Board of Supreme
Court of the Republic of Azerbaijan; Farid Nagiyev, Senior prosecutor -
methodologist of Department of protection of crown case in courts on grave
crimes of Directorate on protection of crown case of the Prosecutor General's
Office of the Republic of Azerbaijan;

in accordance with the Article 130.6 of the Constitution of the Republic
of Azerbaijan examined in open judicial session via special constitutional
proceedings the case on inquiry of Astara District Court on interpretation of
Article 188 of the Criminal Code of the Republic of Azerbaijan.

having heard the report of Judge Kamran Shafiyev, the reports of the legal
representatives of the subjects interested in special constitutional proceedings
and specialists, conclusions of expert, examined the materials of the case the
Plenum of Constitutional Court of the Republic of Azerbaijan

DETERMINED AS FOLLOWS:

The Astara District Court having applied to the Constitutional Court of
the Republic of Azerbaijan (here in after referred to as the Constitutional Court)



asks for interpretation of the Article 188 of the Criminal Code of the Republic
of Azerbaijan (hereinafter referred to as the Criminal Code) from the point of
view of the Article 70 of the Code on Administrative Offenses of the Republic
of Azerbaijan (hereinafter referred to as the Code on Administrative Offenses).

In the inquiry it is indicated that in court proceeding there is a criminal
case on Z.Djabbarov's accusation under the Article 188 of the Criminal Code in
connection with illegal capture of the land plot of 0,6 hectares relating to forest
fund, an unauthorized construction on it of the individual apartment house and
violation by that of the title to land.

The inquirer considers that thereupon the legislation provides two types
of responsibility for the same act, with the purpose of elimination of uncertainty
in court practice in a question of bringing to the criminal or administrative
responsibility of the person who guilty in occupation of the land relating to
forest fund it is necessary to give interpretation to the Article 188 of the Criminal
Code from the point of view of the Article 70 of the Code on Administrative
Offenses.

In connection with the inquiry, the Plenum of the Constitutional Court
considers necessary to note the following.

According to the Article 13.1 of the Constitution of the Republic of
Azerbaijan (hereinafter referred to as the Constitution) the property in the
Republic of Azerbaijan is inviolable and protected by the State.

The ownership right is considered as one of the foundations of democratic
society, the constitutional state, reflecting the commonly accepted supreme
human values.

Regulation of the land relations, and also order of emergence of the
ownership right to the land and its separate elements are established by the
Constitution and land, civil and other legislations of the Republic of Azerbaijan.
The Land Code of the Republic of Azerbaijan (hereinafter referred to as
the Land Code) is directed to settlement in the Republic of Azerbaijan of the
land relations evolving from application of different types of a land ownership,
implementation of the obligations of owners, users and tenant farmer of the land
connected with the land and protection of their land rights, creation of conditions
for rational use of lands and their protection, recovery and increase in fertility
of the land, re-cultivation of the lands which came to unfitness as a result of
pollution and destruction, preserving and improvement of the environment
(Article 2 of the Land Code).

According to the land legislation of the Republic of Azerbaijan, the land
plot is understood as a part of the surface of the Earth registered with the state
land cadastre and documents of state registration of right to land with its borders,
size, geographic location, legal status, regime, function and other indicators.

According to Article 5 of the Land Code, there are state, municipal and
private ownership types for a land plot in the Republic of Azerbaijan. Types of
ownership are equal and safeguarded by the state. The subjects of the ownership
right are: for land plot owned by the state - the Azerbaijan state, for land plots



owned by municipalities - municipalities, for land plot owned privately -
citizens and legal entities of the Republic of Azerbaijan. The ownership right to
a land plot consists of the rights of the owner to sole or joint ownership, use and
disposal of a land plot.

At the same time, in the Article 9 of Land Code accurately established the
uniform land fund and its structure. All the lands located within the borders of
the Republic of Azerbaijan shall form a single land fund. Depending on their
function and legal status, lands of the Republic of Azerbaijan are subdivided in
the following categories: lands of agricultural purpose; lands of residential
settlements (cities, settlements and rural residential settlements); lands of
industry, defense, transport, communication and other purposes; lands of
specifically protected territories; lands of the forest fund; lands of the water
fund; lands of the reserve fund.

At the same time, in the Land Code the actions attracting responsibility
for violation of the land legislation are precisely established. Thus, according to
Article 110 of this Code, the persons guilty of making of following actions bear
responsibility in the order established by the legislation:

- arbitrary occupation of land plots;
- conduct of illegal construction on land plots;
- change of the category of land without observing the legislation;

In addition, in Articles 111 and 112 of the Land Code the return of
arbitrary occupied lands and compensation of damage in the Republic of
Azerbaijan are regulated. Arbitrary occupied (captured) land plots shall be
returned without compensation of the expenses incurred during illegal use.
Bringing lands to the original condition (including the demolition of buildings,
facilities and constructions located on them) shall be carried out by the legal
entities and individuals that had captured the lands or at their expense. Legal
entities and individuals shall compensate the damage caused as a result of
breach of the land legislation.

The Forest Code of the Republic of Azerbaijan (hereinafter referred to as
the Forest Code) establishes legal bases of regulation of forest relations, use,
protection, preservation and reproduction of forests, increase of their ecological
and resource potential on the territory of the Republic of Azerbaijan. Regulation
of forest relations is carried out in view of forest conception as unity of forest
vegetation, land, fauna and other components of the natural environment of
important ecological, economic and social value.

Relations in the area of use, preservation, protection and reproduction of
forests, the lands of forest fund (forest relations) are regulated by the
corresponding norms of the forest and land legislation of the Republic of
Azerbaijan (Article 4 of Forest Code).

According to Article 6 of Forest Code all forests, and also lands of the
forest fund not covered with forest vegetation (the forest and non-forest lands),
form the forest fund of the Republic of Azerbaijan.

The forest fund in the Azerbaijan Republic belongs to the state and is its



property. Forests and the lands of forest fund are not subject to privatization
(Article 11 of Forest Code).

At the same time, the persons guilty of infringement of the forest
legislation bear disciplinary, administrative, civil and criminal responsibility
according to the legislation of the Republic of Azerbaijan. The persons
answerable to administrative and criminal liability for capture of forest fund
plots without permission are obliged to release the specified plots at a stated
dates (Article 79 of Forest Code).

Thus, apparently from the mentioned regulations of the land and forest
legislation, category of all lands constituting single land fund of the Republic of
Azerbaijan irrespective of pattern of ownership and a legal regime are protected
by the state.

According to the legislation of the Republic of Azerbaijan, such protection
is established in types of disciplinary, administrative, civil and criminal liability.

According to Article 188 of the Criminal Code the infringement of
property right on land which is provided by the law, that is, arbitrary occupation,
replacement or crop of land plot, is punished by the penalty at a rate from
hundred up to five hundred manats, or public works for the term up to two
hundred hours, or corrective works for the term up to one year.

First of all, it should be noted that public danger of the crime established
by this regulation of the Criminal Code is that commitment of such acts violates
rules of legal use, ownerships and disposal of land, that playing a very important
role in an economic system and increase of ecological potential, leads to change
of purpose of lands.

In this article of the Criminal Code the legislator refers the violation of the
land property right to all categories of lands constituting single land fund of the
Republic of Azerbaijan irrespective of pattern of ownership and a legal regime.
At the same time, the violation of the property right to land provided in a
disposition of the mentioned regulation should be understood as violation of
each element of the property right - a right of possession, use and disposal of
land. Thus, an object of the crime specified in this article of the Criminal Code
is the public relations arising in connection with implementation of the property
right to the land.

The acts, provided by the mentioned regulation of the Criminal Code,
which entail the criminal liability for violation of the property right to the land
affirmed by the law, are expressed in arbitrary occupation, replacement or crops
of land plot. These acts, in turn, are considered as the objective party of noted
crime.

In the criminal law, the arbitrary occupation of the land plot is understood
as occupation of land plot without permission of the owner or other legal owner
of the land, and also arranged in a stipulated by the legislation order of the
administrative decree concerning granting in use of the state or municipal land.
At the same time, the person who committed the act actually starts ownership
or use of illegally occupied land plot (builds the fencing determining borders of



the land plot, begins to carry out works on a construction, improvement and so
forth activities of economic household purpose).

Arbitrary replacement of the land plot is a replacement by the person of
the land plot that is in his property (ownership, use) for the land plot belonging
to other owner without consent of that owner. Occupation of other land plot
instead of the land plot provided to the person in the order corresponding to the
legislation also shall be considered as arbitrary replacement of the land plot.

Under arbitrary crops, it is necessary to understand the activities
consisting in crops, cultivation of plants and care of them on any land plot
without the permission of owner or other legal possessor. Crops of the land are
a set of such actions as reduction of this site in a condition, suitable for
cultivation (cleaning of bushes, stones and so forth), a plowing, crops of seeds
and so forth.

Thus, the Plenum of the Constitutional Court notes that the criminal
legislation protects each element of the property right to the land, irrespective
of pattern of ownership, and the land of all categories constituting single land
fund of the Republic of Azerbaijan shall be considered within the scope of the
mentioned article of the Criminal Code.

Besides, the responsibility for violation of land and forest legislation is
also provided by legislation of the Republic of Azerbaijan on administrative
offenses.

According to Article 70 of the Code on Administrative Offenses,
unauthorized occupation of lands of forest fund or conducting construction and
other works on these land plots without proper permission to use of them -
attracts imposing of a fine on individuals in the amount of seven hundred to one
thousand manats, on officials - from three thousand five hundred to five
thousand manats, on legal entities - from six thousand five hundred to eight
thousand manats.

Unlike the Article 188 of the Criminal Code, subject to administrative
offense, stipulated in Article 70 of the Code on Administrative Offenses, are the
public relations arising in the field of protection and effective use not of all
categories of the lands constituting single land fund of the Republic of
Azerbaijan, but only lands of forest fund.

The objective party of this offense are the acts attracting the administrative
responsibility under the specified article of the Code on Administrative Oftenses
- arbitrary occupation of lands of forest fund, conducting construction and other
works on these land plots without proper permission to use of them.

From the analyzed norms of the criminal legislation and legislation on
administrative offenses it is evident that the object protected by both codes are
the public relations arising in connection with the lands making uniform land
fund of the Republic of Azerbaijan. In the criminal legislation to this object are
carried the land of all categories, and to the legislation on administrative
offenses — only the land of forest fund. Thus, both norms (Article 188 of the
Criminal Code and Article 70 of the Code on Administrative Offenses), in fact,



protect the land of forest fund from illegal encroachments.

At the same time some objective parties of illegal acts coincide in Article
188 of the Criminal Code and Article 70 of the Code on Administrative
Offenses. As it was already noted, the violation of the property right with respect
to land affirmed by the law provided by this article of the Criminal Code that is
the objective party of a crime is expressed in arbitrary occupation, replacement
and crops of the land plot. In the mentioned article of the Code on
Administrative Offenses as the objective party of this offense is also considered
the arbitrary occupation of lands of forest fund, conducting construction and
other works on these land plots without proper permission to use them.

It should be noted that coincidence of the objective parties of the illegal
acts directed to the object protected by the criminal legislation and the
legislation on administrative offenses results in uncertainty of classifications of
these acts and creates difficulties in law-enforcement practice.

The Plenum of the Constitutional Court considers that the regulations of
the criminal legislation and the legislation on administrative offenses providing
responsibility shall be unambiguous, clear, consecutive and simple, the
legislator shall give determinations of structures of the norms of law, exact and
differing from each other providing responsibility for the same illegal act.
Otherwise, it can complicate protection of the rights and freedoms of everyone,
predictability of actions of the law enforcement official and to call into question
the preliminary awareness of the person on consequences of the illegal act. Such
circumstance can lead to unreasonable involvement of the person to criminal
liability or, on the contrary, to impunity of the perpetrator for committed act. At
the same time, it can create conditions for double involvement of the person to
responsibility for the same illegal act.

At the same time, the Plenum of Constitutional Court in its decision of
April 10, 2012 “On interpretation of Article 264 of the Criminal Code of the
Republic of Azerbaijan” noted that taking into account that approach of
responsibility generates legal, and also criminal consequence in law, in the law
according to the principle of legal certainty shall be accurately and clearly
specified, making of what action (inaction) including what failure to fulfill of
an obligation, leads to it. At the same time, the principle of legal definiteness in
the field of the criminal legislation follows from Article 71.8 of the Constitution
and Article 7 of the Convention. Provision of Article 71.8 of the Constitution
expressing the principle of legality in the basic law along with the requirement
of lawful justification of a crime and punishment has to be based on the law (the
principles of nullumcrimen and nullapoena sine lege), also demands a ban on
broad interpretation of the criminal law (lexstricta) and clarity of definitions of
the criminal legislation (lexcerta).

Article 94 of the Constitution established the powers of Milli Majlis of the
Republic of Azerbaijan in the field of the legislation. According Article 94.1.17
of the Constitution, determination of crimes and law violations; imposing
responsibility for their commitment is referred to special powers of legislative



authority.

It should be noted that the legislator, regulating criminal and
administrative measures of law-enforcement character of lands of forest fund,
has to consider the requirement of harmony between the consequences
generated by measures of legal protection, and the damage caused as a result of
an offense. It does not exclude the feasibility based on the Constitution in case
of establishment of crime components, and also relies on accounting of actual
state of the public relations in the specific conditions dictating need of more
effective protection of any rights and legitimate interests of citizens, ensuring
harmony of criminal liability with the values protected by the criminal law in
case of respect for the constitutional principles of equality and justice.

Considering the above, the Plenum of the Constitutional Court considers
necessary to recommend to Milli Majlis of the Republic of Azerbaijan to give
accurate and differing from each other definitions of structures of Article 188 of
the Criminal Code and Article 70 of the Code on Administrative Offenses.

At the same time, at attracting to administrative or criminal liability for
the illegal act directed against the lands of forest fund constituting single land
fund of the Republic of Azerbaijan it is necessary to consider the public danger
of act and the consequences generated by it from the point of view of the extent
of the caused damage, depending on damage caused to the owner, the
environment and so forth. Otherwise, it will lead to violation of the
constitutional principles of equality and justice, weakening of the property right,
criminal and administrative legal protection of the environment, to
discrimination against the persons who were affected by criminal act.

The Plenum of the Constitutional Court emphasizes that the criminal law,
being by its legal nature the extreme means of reaction of the state to illegal act,
influent on the public relations only in that case when their regulation by means
of other legal norms including establishing the administrative responsibility is
represented insufficient. Thus, according to Article 14.2 of the Criminal Code,
act (action or inaction) though it is formally containing attributes of any action
(action or inaction), provided by the criminal law, but by virtue of insignificance
not representing public danger, and is not cause harm to a person, to a society
or the state, is not be admitted as a crime.

From this point of view, the Plenum of the Constitutional Court considers
that until improvement of the relevant norms of criminal legislation and the
legislation on administrative offenses the law-enforcement bodies, bringing the
person who guilty in commitment of the illegal act directed against lands of
forest fund to administrative or criminal liability, shall consider degree of public
danger of act, gravity of the damage caused to the owner, the environment and
so forth and to qualify his actions under Article 188 of the Criminal Code or
Article 70 of the Code on Administrative Offenses.

On the basis of the above the Plenum of the Constitutional court comes to
the following conclusion:



- according to the legal position formed in the present decision to
recommend to the Milli Majlis of the Republic of Azerbaijan to improve
Article 188 of the Criminal Code and Article 70 of the Code on
Administrative Offenses from the point of view of the principles of legal
certainty and harmony;

- until improvement of the relevant norms of criminal legislation and the
legislation on administrative offenses the law-enforcement bodies,
bringing the person who guilty in commitment of the illegal act directed
against lands of forest fund to administrative or criminal liability, shall
consider degree of public danger of act, gravity of the damage caused to
the owner, the environment and so forth and to qualify his actions under
Article 188 of the Criminal Code or Article 70 ofthe Code on
Administrative Offenses.

Being guided by the Article 130.6 of the Constitution of the Republic of
Azerbaijan and Articles 60, 62, 63, 65-67 and 69 of the Law of the Republic of
Azerbaijan “On Constitutional Court”, Plenum of the Constitutional Court of
the Republic of Azerbaijan

DECIDED:

1. According to the legal position formed herein to recommend to the Milli
Majlis of the Republic of Azerbaijan to improve the Article 188 of the
Criminal Code of the Republic of Azerbaijan and the Article 70 of the
Code of the Republic of Azerbaijan on Administrative Offenses from the
point of view of the principles of legal certainty and harmony.

2. Until improvement of the relevant norms of criminal legislation and the
legislation on administrative offenses the law-enforcement bodies,
bringing the person who guilty in commitment of the illegal act directed
against lands of forest fund to administrative or criminal liability, shall
consider degree of public danger of act, gravity of the damage caused to
the owner, the environment and so forth and to qualify his actions under
the Article 188 of the Criminal Code of the Republic of Azerbaijan or the
Article 70 of the Code of the Republic of Azerbaijan on Administrative
Oftenses.

3. The decision shall come into force from the date of its publication.

4. The decision shall be published in “Azerbaijan”, “Respublika”, “Xalq
Qazeti” and “Bakinskiy Rabochiy” newspapers, and “Bulletin of the
Constitutional Court of the Republic of Azerbaijan”.

5. The decision is final, and may not be cancelled, changed or officially
interpreted by any institution or official.
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Ceyhun QARACAYEV

Azarbaycan Respublikasi
Konstitusiya Mahkomasinin hakimi,
h.e.f.d.

AILO MUNASiBBTLBRiNiN QURUNMASINDA
MOHKOMO KONSTITUSIYA NOZARODTININ ROLU

Ailoe sosial institut kimi murekkeb ictimai miinasibatlorinin 6zoyini togkil
edir. Ails institutu dovlatdon avval yaransa da, bu giin muasir dovlstlorin sabit
sosial hiiceyrasini togkil edir. Dunyada insanlarin toxminon 85% ailslords
yasayir. Azarbaycanda yalniz 2015-ci ilin 8 ay1 arzinds toxminan 45.000 nikah
baglanib [1]. Tarix boyu ailo 6z formasini vo funksiyasini dayigse do onun
mahiyysti doyigsmaz qalir. Mshz ails miinasibstlarinin ahangliyi ictimai siyasi
vaziyyatin, adat va anenalarin qorunmasinin, iqtisadi sabitliyin gostaricisi kimi
cixig edir.

Ails gadim dovrlerds yalniz miilki munasibatlorin obyekti kimi ¢ixig
edirdi. Mirakksb qurulusu olan miiasir comiyyatlorda ise aila institutunda daha
publik xtsusiyyastlor formalasir vo onun hiiquqi ssaslart dovlat torsfindon
qorunur.

Ails miinasibatlorin qorunmasinin dévlet tominati neqativ ve pozitiv
ohdaliklorle baglidir. Neqativ dedikds, olkeslerin qanunvericiliyi, mshkoma
tacriibasi, inzibati icra sahasinde ailo miinasibatlorine qanunsuz miidaxilelorin
qarsisinin alinmasi baga disgtliur. Pozitiv 6hdalik 1so dovlat torafindon ailo
tizvlarina hiiquglarinin miidafissi i¢iin goraitinin yaradilmasi, ailonin inkigafina
vo qorunmasina verilon dastok basa digilir.

Ails munasibatlorinin miidafissi sahasinds dovlstin neqativ vae pozitiv
ohdaliklerini tam forqlondirmek mumkiin deyil. Aile 6zii sosial mahsuldur va
ailoyo dovlet tarafinden her hanst bir miidaxile diger torafden pozitiv 6hdasliklor
yaradir vo onlarin tominati 1so dovlstin sosial vozifasing ¢evrilir.

Insan hiiquglan tizro Avropa Mohkomasi (bundan sonra - IHAM)
Lombardo Italiyaya qarst isi iizra 2013-cii il 29 yanvar tarixli gararinda bildirdi
ki, dovlet-istirak¢r miibahiso hotta valideynlor arasinda yarandigi halda bels
usaqglarin  valideyninlo goriigmok imkanini yaratmalidir. Bu ciir halda
mohkomolor, habelo icra orqanlan caligmalidirlar ki, aile Gzvleri arasinda
“zaman faktoru” (mubahise naticesinde olagenin olmadigi zaman) usaqla
valideynlorin miinasibatino tosir gostormoesin. Qeyd edilon is tzro THAM
bildirdi ki, milli mehkemalor 7 il orzinde usaqla atanin gorisine ananin
maneaslor gostormasini yalniz bildirirdiler vo tokraron goriisiin togkili haqda
qorar qabul edirdilar. Lakin dovlet bels bir vaziyyastds aile tizvlerinin har birine
psixoloji yardim almaq Ugiin gorait yaratmali 1di. Bu halda sikayet edon ata
usaga psixoloji zada gotirmaysrak 6z hiiquqlarini realizs eds bilordi. Belalikla,



dovlatin passivliyi naticesinds Insan hiiquglarinin vo asas azadliglarin miidafiasi
tizro Avropa Konvensiyasinin (bundan sonra - IHAMK) 8-ci maddasi pozulub
[2]. IHAM 7. Cexiya Respublikasma qarst isi iizro 2014-cii il 17 iyul tarixli
qorarmda 1se birbaga qeyd etdi ki, mehkemalor valideynlo usaq arasinda
miinasibatlorin yalniz istisna hallarda qarsisini ala bilerlor. Bu kontekstde
dovlatin neqativ vo pozitiv vazifaleri ayrilmazdir vo hor iki halda raqabatli
maraqlar arasinda tarazliga nail olmaq lazimdir.

Qeyd etmok lazimdir ki, Avropa hiiququ ails anlay1sini kifayst qodar genis
sorh edir. IHAM movqeyina asason ailo yalmz valideyin vo usaqlar deyil hatta
ailodo yasayan baba, nong, nove vo digor yaxin qohumlardir. Bu mévqeyi
Avropa insan hiiquqglart mehkomasi halo 1979-cu ilds Marks Belgikaya qars1 isi
tzro qorarinda bildirmigdir. Mohz bu baximdan mohkomslor ails
miibahisalorinds ails tizvlerin maraqlarini tehlil edoerken bu sosial birliyin har
bir tizviinin qanuni maraqlarini nazars almalidirlar.

Tobii ki, ailo tizvleri arasinda an vacibi usaqdir. IHAM Drenk Cexiya
Respublikasma qarsi isi iizro 2014-cii il 04 sentyabr tarixli qorarinda bildirdi
ki, mohkomalar ailo mubahisolorindo valideyn vo usaq maraglari arasinda
balans1 olds etmalidirler vo bu halda usagin marag: tstiin olmalidir.

Azarbaycan Respublikasi Konstitusiyasinin (bundan sonra - Konstitusiya)
34-cii maddasinin IV va V hissalori bayan edir ki, usaqlara qaygi gostormak,
onlari torbiys etmok valideynlorin ham hiiququ, ham ds borcudur. Valideynlora
hormat etmak, onlarin qaygisina qalmaq usaqlarin borcudur. 18 yasina ¢atmig
omok qabiliyyetli usaglar amok qabiliyyeti olmayan valideynlorini saxlamaga
borcludurlar.

Oz novbesinde Azorbaycan Respublikasinin Konstitusiya Mohkomasi
(bundan sonra - Konstitusiya Mahkemasi) “Azarbaycan Respublikast Aila
Mbacallasinin 80 va 81-ci maddalorinin bazi miiddoalarmimn sarh edilmasina
dair”™ 2015-ci il 27 yanvar tarixli Qorarinda qeyd etmigdir ki, “usaq
hiiquglarinin hoyata kegcirilmasi, usaqlarin ytksok menoviyyatli, hortorofli
soxsiyyat kimi formalagsmasina gorait yaradilmast Azsrbaycan Respublikasinin
dovlat siyasatinin Ustiin istiqgamatlorindon biridir. Usaqlar barasinds dovlst
siyasoti hor bir usagin zoruri maddi vo maoigot gsoraitindo boyiyiib torbiys
olunmasinin, miitaraqqi taloblor asasinda tohsil almasinin, layiqli vetondas kimi
formalagmasinin tomin edilmasing yoénaldilir” [3].

Homin Qoerarda Konstitusiya Mahkomasi alimentin tutulmasi qaydalarina
aydinliq gstirarak qeyd etmisdir ki, Ailo Macallasinin 81.2-ci maddasins uygun
olaraq valideynlarin slave xarclora calb olunmast qaydasini mehkeme miioyyen
edir. Bu xarclorin miqdart mehkeme torsfinden valideynlerin vo usaqlarn aile
vo maddi vaziyyati, elaca da toraflorin digqoetslayiq olan diger maraqlart nozere
alinmaqla, hor ay o6donilmali olan sabit pul mablsginds miioyysn olunur.
Mohkams valideynlori noainki faktiki ¢okilmis xorclords istiraka, habels
golacokdoe ¢akilmasi zoruri olan xarclore da calb eds biler (Aile Macallosinin
81.3-ci maddasi). Bu barado mohkomoys miraciot edon goxs golocokds
¢okilmasi zoruri olan xorclori motebar  siibutlarla  asaslandirmalidir.



Valideynlorin vermali oldugu slave xarclorin miqdart har bir igin konkret
halindan asilidir, slave xarclor doyismoz deyildir. Bels ki, sonralar daha yukssk
xorclorin ¢okilmasi talob edilorss, bu moagsadls tokraron mahkomays miiraciot
etmok imkani istisna edilmir.

Konstitusiya Mohkomesi bu Qerarla xiisusi qaygiya ehtiyact olan
usaqlarin tominatim1 qanunvericiliye muvafiq valideyn borcu kimi sorh etdi,
valideynlorden tutulan diger xarclori isa mahkamalarin salahiyyatine aid etdi.

Umumiyyatlo Konstitusiya Mohkomasi sosial adalat prinsipinin tominati
masalesini daha ¢ox qanunvericilik orqanin selahiyyetine aid edir. Masalan,
Insan Hiiquqlan tizro Miivekkil (Ombudsman) Konstitusiya Mahkomasina
miraciot edorkon mirasda macburi pay almaq hiiququ olan goxslarin (daha ¢ox
ailo tizvlari olan usaqlarin) dairasini miilkiyyast hiiququ baximindan daraltmagi
toklif etmisdir.

Konstitusiya Mohkamasi “Azarbaycan Respublikast Miilki Macallosinin
1193-cii  maddasinin  Azorbaycan Respublikasi Konstitusiyasmin  [3-cii
maddasinin I va II hissalorine, 29-cu maddasinin I, II va Il hissalorine
ygunlugunun yoxlanilmasina dair” 2011-ci il 20 oktyabr tarixli Qararmda
bildirdi ki, Miilki Macallonin 1193 -cti maddasi hiiquq sisteminin ayrilmaz torkib
hissasi olan sosial adalatlilik prinsipi baximindan Konstitusiyanin 13-ct
maddasinin I va IT hissalarina, 29-cu maddasinin L, II, IIT va V hissalarine uygun
hesab edilsin. Mirasda macburi pay almaq hiiququ olan soxslorin dairasi vo
varasalorin macburi payinin hacminin doyisdirilmasi masalasini zamanin talabi
baximindan Azerbaycan Respublikasinin Milli Maclisi 6z  seslahiyyati
corgivasinds miisyyan eda bilor [4].

Konstitusiyanin 17-ci maddasinin I hissasino 9sason comiyyatin asas
6zayi kimi aile dovlstin xiisusi himayasindadir. Konstitusiyanin 34-cii maddasi
boyan edir ki, nikah kéniilli raziliq asasinda baglanilir. Heg kas zorla evlendirile
(ero verilo) bilmoez. Nikah vo aile dovletin himayesindadir. Or ile arvadin
hiiquqlart barabordir.

Ailo Macallssinin 1.3-cti maddssine ssason is9, ailo qanunvericiliyi
ailonin mohkemlondirilmesi zaruriyystinden, aile munasibatlorinin qarsiliql
mohabbat vo hormaet hisslori asasinda qurulmasindan, ailenin igins har kasin
qarismasinin  yolverilmozliyinden, aile tzvlerinin aile qarsisinda qarsiligl
yardim ve mosuliyyatinden, onlarin htquqlarinin - maneosiz  hoyata
kecirilmasinin tomin olunmasindan vo bu hiquglarin mehkomads miidafissi
imkanlarindan irsli galir.

Moshz qanunvericiliyi rohber tutaraq Konstitusiya Mohkomasi ailonin
qorunmast ilo olagadar bir sira gqorarlar qgsbul etmisdir. Bu qorarlarda
Konstitusiya Mahkomasi mahiyyot etibart ilo bosanma prosesinin hoyata
kegirilmasi prosesini icra orqanlarina yox mohkemolorin selahiyyatine aid
edilmasini Ustlin hesab etmigdir.

Oksor Avropa olkelorinde bosanma prosesi tam olaraq msahkemalarin
solahiyyatindadir. Masalon, Almaniyanin Miilki Macallasinin talablerine asasen
bosanma yalmz moshkoms qaydasinda hoyata kegirilir vo hatta homin



Macallonin 1567 § asason bosananlar mahkemads bir il ayriliqda yasadigini
stbut etmoalidirler.

Konstitusiya Mohkomasi do “Azarbaycan Respublikast Ailo Macallasinin
17.2.3-cii maddasinin va 182-ci maddasinin bazi miiddaalarmm Azarbaycan
Respublikast Konstitusiyasinin 60-c1 maddasinin 1 hissasina uygunlugunun
yoxlanilmasina dair” 2013-cti il 9 1yul tarixli Qerarinda bogsanma prosesindo
ustiinlityii mahkoms aragdirmasina vermigdir.

Belo ki, Ombudsmanin sorgusu ssasinda Ailo Macallasinin 17.2.3-cii
maddosi mohkoms miudafiosi baximindan testdon kegirilmasi toklif edildi.
Homin maddsys miivafiq olaraq yetkinlik yagina ¢atmayan imumi usaqlarinin
olmasindan asili olmayaraq orin (arvadin) orizosi osasinda nikaha xitam
verilmasi ar (arvad) cinayat torotmays gors on azi 3 il miiddstine azadliqdan
mahrum olunduqda miivafiq icra hakimiyyati orqaninda aparilir.

Konstitusiya Mohkemaosi bu is tzro qorara goldi ki, nikah ve aile
hiiquglarinin mehkeme tominati aile qanunvericiliyinin asasini togkil eden “or
vo arvadin hiiquglarinin maneasiz hayata kegirilmasinin tomin olunmasi vo bu
hiiquglarin mahkemade miidafiasi imkanlari” prinsipinden ve Konstitusiyanin
60-c1 maddasinin I hissesinde tesbit olunan har kasin hiiquq ve azadliglarinin
mohkoms miidafissi hiiququndan irali golir. Mshz bu baximdan Ails
Macallosinin 17.2.3-cii maddasi  Konstitusiyanin  hor kosin hiiquq ve
azadliglarinin mohkomods miidafissing tominat veron 60-c1 maddasinin I
hissasine uygun olmadigindan quivvadon diigmiis hesab edildi [5].

Konstitusiya Mohkomasinin diger “Azarbaycan Respublikasi Aila
Moacallasinin 15-ci maddasinin sarh edilmasina dair” 2015-ci il 16 oktyabr
tarixli Qorarmda bildirdi ki, “Azerbaycan Respublikasi Aile Macallasinin 15-
ci maddasinin “usagin dogulmasindan sonra 1 il middstinds arvadin razilig
olmadan or nikaha xitam verilmasi barads iddia qaldira bilmez” miiddsasi
usagin 6li doguldugu va ya dogulduqdan sonra 1 il muddstinds 6ldiyt hallar
da ehtiva edir” [6].

Konstitusiya Mahkemasinin qeyd edilon gorarlar aile munasibatlerinin
sabitliying, ailo doyorlorinin qorunmasina vo ailolords yarana bilon
miibahisalorin adalatli hall edilmasine yonalibler.

Aile miibahissleri ilo bagli mehkoma tocriibasinin tohlili gostorir ki, bu
mibahisalorin oksoriyysti mulki iddia ils olagslidir. Tabii ki, miibahisalarin
odalotli halli orlo arvad arasinda nikah miiqavilesinin olmamasindan birbasa
asilidir. Masalan, nikah miiqavilssinin olmamast mehkomslards aliment talabini
obyektiv qiymatlondirmaya ¢otinlik yaradir. Bu halda mohkomslor aliment kimi
sabit pul mablagi miisyysnlagdirmok macburiyyatinda qalir.

Digor problem kegmis orinin qohumlarinin (atasi, anast vo s.) evinda
yasayan bosanmis qadinlarin yasayis yerindon mohrum olmalaridir. Yalniz
Konstitusiya Mahkomasinds Miilki Macallonin 228-ci maddasinin gorhi ils 6-
dan ¢ox igo baxilib. Homin maddads geyd edilir ki, nikaha giron soxsler,
milkiyyatgi ils notarial qaydada tasdiq olunmug miigavile baglamalidir. Lakin
tacritbade ¢ox nadir hallarda bu fakt bag verir. Nikah baglandiqdan sonra qadin



hayat yoldaginin valideyinlerinin milkiyystinde olan maenzilo golin golir vo
he¢do miiqavile baglamaq haqda dusinmiir. Boganma naticasinds ise yalniz
milkiyyast¢inin iradesindan asili olaraq miivaqqeti olaraq istifads hiiququnu slds
eda bilor. Yeni Monzil Macallasinin gartlorine asasen ise mulkiyyatci ilo notarial
miiqavile olmadigr halda he¢ kompensasiya almaq hiiququndan da mehrum
olur.

Konstitusiya Mohkemesinin Plenumu “Azarbaycan Respublikast Miilki
Moacallasinin 228. 1 va 228. 2-ci va Azarbaycan Respublikast Monzil Macallasinin
30.1 va 30.2-ci maddalarinin sarh edilmasina dair” 2014-cii il 16 dekabr tarixli
Qorarmda Mulki Macallodo “istifade” sOziiniin  mahiyystco muxtolif
institutlarla bagli miiddealarda genis gokilds isladilmasini qeyd edarak, “istifads
hiiququ” ifadasinin amlak hiiquglarinin har hansi bir néviint deyil, miiayyan bir
hiiququn hayata kegirilms goklini (formasini) ifads etdiyini gostormisdir [7].

Miilki Macallonin 228-ci maddasi istifade hiiququna xitam verildikds
kompensasiyanin 6donilmasini nazards tutur. Lakin bu o halda bas vers bilar ki,
istifads hiiququna xitam verilon goxsin digar yasay1s yeri olmasin.

Konstitusiya Mohkamasi Miilki Macallenin 228-ci ile slagadar sonuncu
“Azarbaycan Respublikasi Miilki Macallasinin 228.5-ci maddasina asason amala
golon istifads hiiququna xitam verilmasina dair” 2016-c1 il 29 mart tarixli
Qorarmda bildirdi ki, “Azerbaycan Respublikasi Milki Macellasinin 228.5-ci
maddasine asason amoalo golon kegmis ailo Uizviiniin yasayis binasinin torkib
hissasindon istifade hiiququna miivafiq kompensasiya 6donilmadon xitam
verilmasi hamin hiququn slde edilmasini zaoruri edon asas (yasayis sahasing
ehtiyac) aradan qalxdiqda mimkiindir” [8].

Sonda geyd etmok lazimdir ki, Konstitusiya Moshkomasi subsidiar
orqandir. TIk névbads ona goérs ki, miibahisoys mahiyyati iizro baxilmir vo
konstitusiya mohkomalari sikayst¢inin maraqlarindan daha ¢ox hiiquq
sisteminin konstitusionallagma talabini asas gotiirtr.

Subsidiarliq daha ¢ox beynolxalq odalot mithakimasi orqganlarina
moxsusdur. Lakin konstitusiya mohkomolori do 6zlorinin xtisusi mshkamo
icraat1 xarakterino gore dovlatlerin daxilihtiquq sistemlorinds insan hiiquqlarin
midafiasi vasitasi qisminds slava fakiiltativ vasite kimi faaliyyat gostarirlor.

Konstitusiya Mahkomasinin daxilihiquq sisteminde sonuncu instansiya
kimi nazerds tutulmamasi onun xUsusi icraat xarakteri ilo baglidir. Nisbi
diskresion solahiyyatlors malik olan Konstitusiya Mahkomasi konstitusion
sikayatlora baxilmasinda iistiinliiyti daha ¢ox miibahisonin genis ictimai tolsbata
sobab olmasina verir. Mohz buna gore Konstitusiya Moahkemasine ails
hiiquglarin muidafissi ilo muraciot ve ya sikayet iinvanlayanda hamin problemin
genis aktuallig1 qeyd edilmalidir.
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Hursp ACKEPOBA

CTAPIINH CNIEHHAJHNCT 00LIero oTaAea
Anapata Konctutyunonsoro Cyaa
A3zepoaiigxanckoii Pecny0inku

IMPABO KAKJIOT'O HA CITPABE/IJINBOE, TYBJIMYHOE CYJIEBHOE
PA3EUPATEJIbCTBO: B IIPABOBBIX ITO3UIUSIX EBPOITEMCKOT O
CYJA IO TIPABAM YEJIOBEKA 1 KOHCTUTYIIMOHHOT' O CYJA
A3EPBAHTKAHCKOI PECITYBJIUKHA

[IpaBo Ha cipaBemBOe, MyOIUYHOE Cy1e0HOE Pa30dUPaTETHCTBO UMEET
Ba)KHOE KOHCTUTYLIMOHHOE 3Ha4€HHE U B OCHOBHBIX 3JIEMEHTAX 3aKPEIUIEHO B
PA3NIUYHBIX MEXKIYHAPOAHO-TIPABOBBIX JOKyMeHTax. K 3TUM MexayHapOmHbIM
axtaM oTHOCATCS CT.CT. 8, 10 u 11 BeeoOmeit nexnapanuu npas denoseka (1948
roaa), ct. 14 MeskayHapOoIHOTO MaKTa O IPAKIAHCKUX U MOJIUTHYECKUX MPaBaxX
(1966 rona), u BaskHasl 1151 €Bponeickux cTpaH cT. 6 EBponeiickoii KonBeHImMM
O 3aIITe MPaB U OCHOBHBIX cBoOOA Yenoseka - 1950 roma (manee EKITY).

Cnenyer oTMeTUTh, YTO B HacTosllee BpeMs EBporelickuM cynom mo
npaBaM 4eJioBeKa chOPMHUPOBAIACH JOCTATOUHO OoJbInas cynedHas mpakTHKa
B cBsi3u ¢ mpumeHeHneM cr. 6 EKIIYU OykBanbHO BO BCEX CTpaHaxX-wieHax
Cogera Eppombl. AzepOaiimxanckas Pecriybnnka, B kauectse unena Cosera
Esponbr u croponel EKIIY, Taxxke CTpeMUTCS B NOJHONW Mepe NMPUBOAUTH
IesITeIbHOCTh CBOEH Cy/eOHOM CHCTEMBI B COOTBETCTBHE C TPEOOBAHUSIMHU CT.
6 EKITY.

PaccmarpuBast crnpasennuBoe, mNyOnuyHOe pa3OMpaTeNnbCTBO A,
XOTEJNOCh Obl OTMETUTh, YTO K NOHSATHIO TEPMHHA «CIPABENJIUBOCTHY B
IOpUANYECKON auTeparype OTHOCSITCS MHOTO3HAYHO. Tepmun
«CHPaBeINBOCTLY HE UMEET MO3UTHBHOIO OIpPENEeNeHUs], OJJHAKO OCHOBHbIE
YepPThl 3TOTO MOHATHUS TOCTATOYHO SICHO MPEICTABICHBI B MTPABOBBIX MMO3ULIHS
EBpomnelickoro cyna no npaBam 4eI0BeKa.

C  OSTUMOJOTMYECKOW  TOYKH  3PEHUS  «CIPAaBEIJIHBOCTH», B
SHLUKJIONEIUYECKOM CJIOBAape OINpedeNsercs, Kak KaTeropus MOpasbHO-
MIPaBOBOIO U COLMAJIBHO-TIOJIUTUYECKOTO CO3HAHUSA, IMOHSITHE O JOJIKHOM,
CBSI3aHHOE C HUCTOPHUECKH MEHSFOIIMMUCS MPEACTABICHUSMHI O HEOTHEMIIEMbIX
npasax 4desnoBeka [1]. Comepskut TpebOBaHNE COOTBETCTBHS MEXKIY PealbHON
3HAYUMOCTBIO PA3JIMYHBIX HHANBHIOB (COLMANBHBIX TPYII) U UX COLIHAIBHBIM
MOJIOXKEHUEM, MEXAY HX IpaBaMd M OOSI3aHHOCTSIMH, MEXIy HEesTHHEM HU
BO3JasHUEM, TPYJAOM M BO3HArpaKACHHEM, MPECTYIUICHUEM U HaKa3aHHEM U
T.n. HecoorBercTBue B  3THX  COOTHOLIEHUSAX  OLIGHUBAaeTCS  Kak
HECIPaBeINBOCTb.

Kpurepun crpaBeinBOCTH TeéMa MHOTHX CIIOPOB, KaK B IMOBCEIHEBHOMN
JKU3HH, TaK M Ha ypOBHE rocyaapcts. @unocodus u odiias Teopus mpasa XoThb
U paccMaTpUBaeT MPHUPOAY U OCOOCHHOCTHU TOHSTHS «CIPABEIIMBOCTBY), B



npaBoil Hayke W CyneOHOW TpakTHUKE TeMa CIIPaBEeIUIMBOCTH OCTAeTCs
AKTyaJIbHOM.

H.H. Marty3o0B u A .B. Manbko 0TMeHaroT, 4YTO CIIPaBeJIMBOCTb, KOTOpast
O3Ha4yaeT COOTBETCTBHE MEXKIY POJIBIO JIMIA B OOIIECTBE U €ro COLUAIBbHO-
IIPaBOBbIM IOJIOXKEHHEM; 3TO COPa3MEPHOCTb MEKIY AE€IHUEM U BO3JAasHUEM,
MeX/y 3aCily>K€HHBbIM TOBEJEHUEM U MOOLIPEHHUEM, MEXy NMPECTYIIIIEHUEM U
HaKa3aHWeM W T.M. JIaHHBII NMPUHIUN B HAUOOJbINEH Mepe BhIpakaeT odiie-
COLIMAJIbHYIO CYLIHOCTb MpaBa U MOUCK KOMIIPOMUCCA MEXIY y4aCTHHUKAMHU
IIPaBOOTHOLIEHUH, MEXy I'Pa’kIaHUHOM U TOCYIapCTBOM [2].

Onnaxo OONBLUIMHCTBO aBTOPOB CXONATCS BO MHEHHH, 4YTO
CIPaBeJIMBOCTh UMEET CKOpee MOPAaJbHYIO, STHYECKYI0 OCHOBY, YEM CTPOrO
npasoByto. Tak, 3.A. bepOemkuHa oTMedaer, 4YTO CHPABEIJIUBOCTH
npencTaBisieT cOOOH «IOHSTHE MOPAJBbHOIO CO3HAHMSA, XapaKTepH3yIollee
IIPaBOMEPHOCTh OLIEHKH SKOHOMMYECKUX, MOJIUTUYECKUX, IPABOBbIX SABJIEHUN
NEeWCTBUTENILHOCTH U MOCTYTKOB Jitoaei» [3] O.3. JlelicT monuepkuBaer, 4To
CTIPaBEAIUBOCTD SIBISIETCS OOILIEH KaTeropueit u st Mopaiy, U AJis rpasa [4]
I[To wmuenmto M.I BunoBoii, cnpaBemMBOCTE TPEACTABIAET COOOH
COBOKYITHOCTb ~ IPaBOBBIX, AKCHOJOTMYECKMX M MOpPAJbHBIX IPaBUII,
obecrnieunBaOIUX (PYHKUMOHAIBHYIO 3alIUTy MpPaB W CBOOOA dHeEJIOBEKa U
rpakIaHnHa, BO3MOXKHYIO B CHJy OajlaHCa KOHCTHTYLIMOHHO IPeCienyeMbIX
Lenel, U MO3BOJIAIOLIMX OLEHUBATh IPABOBbIE SIBJIEHMS, NMPOUCXOIALINE B
rocyaapctse [S].

B Buny ocnosonomararomero sHadenust ¢r. 6 EKIIY Esponefickuii cyn
[0 IpaBaM 4eJOBeKa NPEACTaBWJI LIMPOKOE TOJKOBAaHUE IOJIOXKEHUI 3TOH
crateu. B nene «Jlenbkyp mpotuB bembrum» (Delcourt v. Belgium), Cyn
3asiBIJI, YTO «B AE€MOKPATUYECKOM OOIIECTBE B CBETE MOHMMaHUs KOHBeHIINY,
IpaBO Ha CIIpPaBEAJUBOE OTIIPAaBJI€HUE I[IPaBOCYAMsl 3aHUMAET CTOJb
3HAUUTEJIbHOE MECTO, YTO OrPaHUYMTENbHOE TOJIKOBaHME CT. 6 m. 1 He
COOTBETCTBOBAJIO ObI IEJTU M HA3HAYEHUIO JAHHOTO TOJIOKEHUD [6].

Kak ykaseiBaer T.I'. Mopiakosa, ucnonbe3dyemMbiii EBponeiickum cy1om
[0 MpaBaM 4YeJOBeKa METOJ| KOLEHKU CIIPaBEIJIMBOCTH Ipoliecca B LEIOM»
(fairness of the proceedings taken as a whole) He mpennonaraer uccieqoBaHUs
OTIEJIbHO B3SITOrO CJIEACTBEHHOTO IEHCTBUS, B OTPbIBE OT JAPYTHUX STaloB
nporecca. Cya TPaguIIMOHHO HCXOOUT M3 TOTO, YTO NPAKTUYECKH JFOOON
nedexT MOoXKeT OBITh UCTIPABJIEH HA MOCIEAYOIINX 3Taax Mpoueaypsl [7].

IIpobnema omnpeneneHus KpPUTEPUEB CHPABEMJIMBOIO  CyaeOHOTO
pa3buparenbCcTBa OCTAeTCs AaKTyalbHOM Takxke Uit AsepOaimkaHCKOH
PecniyOnmukn. B COBpeMEHHOM JE€MOKPAaTHYECKOM TOCYIapCTBE, KaKOBBIM
sBsieTcst AzepOaiiikaH, OCYLIECTBICHNUE JAHHOTO MPHUHIIUIIA SBIISIETCS ONHUM
13 KOHCTUTYLIMOHHBIX 3a/]1a4.

Koncrurymmonssiit Cyn  Asepbaiimkanckoit PecnyOmukm B cBOHMX
MOCTAHOBJICHUSIX HEOJHOKPAaTHO cchutanics Ha ¢r. 6 EKIIY u ormedan, ydro
NPaBO Ha CHpaBeMINBOE CyneOHOe pa3OupaTenbCTBO, FAPAHTUPOBAHHOE CT. 6
Esponelickoii KoHBeHILMH, SBISETCS NPOLECCYyalbHBIM IPAaBOM KaXKAOro.



JlaHHOe TMpPaBO CYMTAETCS HAPYIIEHHBIM B TOM Cly4dae, €ClId CyJaMu
HapyIIaroTCs MporeccyaibHble paBuia [8].

Obparmmasice k mpakTuke EBpormelickoro cyjaa mo MpaBaM 4YeJOBEKa,
Koucrurymonnsiit Cyn npu OTIIPaBIEHUH MPABOCY IS IPUMEHSIET TIPUHIIHIT
CTPaBEJIMBOCTH B KauyeCTBE TApPAHTHH CyAeOHON 3alluThl, a TaKkKe Kak
CpencTBO OOecreyYeHus peai3alny MpaB U CBOOOM YeOBeKa U MpakAaHHHA.
JTo yKa3piBaeT, dYrO cynebHas cucremMa AsepOaijkaHa CTpEMHTCS
COOTBETCTBOBAThH B CBOEH paboTe MEKIYHAPOIHBIM CTaHAAPTaM OTIPABJICHHS
NPaBOCY THSL.

[TpaBo kaxka0ro Ha CripaBeAHBOE CyAe0HOE Pa3OUpPaTebCTBO BKIIFOUALT
B ce0Os mpaBo oOpaiieHus B CyJ, MpaBO Ha pPAacCMOTpeHHE Jeia ¢
HETIOCPEACTBEHHBIM yUacTHeM OOBHHSEMOTO; MPaBO HE ObITh MPUHY KIEHHBIM
K Jade mnokazaHuii cebe BO Bpex (mpoTuB cebs); pPaBEHCTBO CTOPOH;
COCTSI3aTeNbHbIA  XapakTep CyaeOHOro  pasOupaTenbCTBa, a  TakKikKe
00OCHOBaHHOCTb CyZeOHOro perueHus. JIJisi MOJHOLEHHOTO OCYINECTBICHHS
CIIPaBEUIMBOTO CyneOHOro pasdupaTenbcTBa HEOOXOAMMO YTOOBI HAa HEM
MPUCYTCTBOBAJIA BCE CTOPOHBI mpouecca (KOH(IUKTA).

Baxubim TpeboBanuem ct. 6 EKITY B pamkax crnipaBeinBOro cyaedHoro
pa3buparenbCcTBa — 3TO MPABO KAKAOro Ha myOiamyHoe (OTKpbITOE) cynebHoe
pazOuparenbcTBOo. MMEHHO OTKpbITOE MPOBEAEHHE CyAeOHOro 3acenaHusl
SIBJIACTCST  BAYKHOM  COCTAaBJAIOLIEH TIPU  OCYILUECTBJIEHWU TpaBa Ha
CIpaBeINBOE Pa30OUPaTENbCTBO.

[Ty6auunocTh (racHOCTh) cyieOHOro pa3duparenbCeTBa MoApa3yMeBaeT
IOMYyCTUMOCTh TMPHUCYTCTBHA Ha CyAeOHOM 3acelaHHH MOCTOPOHHUX JIHLI,
NpEeCTABUTENICH CPEACTB MAaCCOBOM MH(OPMALMU, & TaKKe BO3MOXHOCTb B
LIEJIOM PacIpoOCTPaHsATh MHPOPMALIMIO O X0/1e CyneOHbIX 3aceTaHuil.

Kax cnpasemnuBo ykaseiBaer M. Jle CanbBua, «ImacHocTh cynebHOrO
pa3buparesbcTBa  SBISETCS  OOHOW W3 CYLIECTBEHHBIX  TapaHTUH
crpaBeyIMBOCTH Tpouecca. OHa 3aluiiaeT OT HErJIACHOTO MPaBOCYAMs, U
COCTaBJISIET OHO M3 CPEACTB COXpaHeHusi AoBepusi cyay. OmHAKO MpaBo Ha
IJIACHOCTh ~ CyAeOHOro  mpoiecca MOXKET TaKKe OTCTYyNHTh — Iepen
TpeOOBaHUSAMH, MpPeAHa3HAYEHHbIMU 3alUTUTb OONIECTBEHHBINH MOPSIOK |
UHTEPEChl CTOPOH MO JeJy, YTOObI 3alUTUTDb MPABO HA YACTHYIO KHU3HbY [9].

[IpaBo Ha myOJUYHOE CIyIIaHHE OCHOBAHO HA KOHLEMLHH OTKPBITOTO
U [PO3PavyHOrO OTHPABJICHHS NPABOCYIMs, KOTOpas CIYKUT BaKHOW
rapaHTHel HHTEPECOB OTAEIbHBIX JIUI] U 00mmecTBa B 1esnom [10].

[IpaBo Ha myOIMYHOE ClyIIaHKE, KOTOPOE MOApa3yMeBaeT BO3MOKHOCTD
st myOJMKY | Ui YYACTHUKOB Jejia JIMYHO MPUCYTCTBOBATbH BO BpEMsI
CyneOHOro pa3bupaTebCcTBa, JEKUT B OCHOBE NESATEIBHOCTH Habronareneit
3a Cy/eOHbIMH MPOLECCAMHU, MOCKOJIbKY 0€3 Takoro mpasa OOIIECTBEHHBIN
MOHUTOPHUHT CyA€OHBIX MPOLECCOB ObLIO Obl HEBO3MOJKHO Peajn30BaTh. JTa
¢dyHkuus Obia noATBepskaAeHa rocyaapcreamu-yuactuukamu OBCE, kotopbie
MOCTAHOBUJIM MPUHSATH B KAYECTBE MEPbI YKPEIUIEHHS OBEPHS MPUCYTCTBHE
HabmonaTened Ha cnymanusx B cyge [11].



ITo nmenmy Xpabposoit mporus Poccum Epomnefickuii Cyn mocuutan
HEIOCTATOYHO KOHKPETHBIM OOOCHOBAHME Cy/1a NEPBO MHCTAHIIUH, KOTOPBIN
npoBest cyAe0HOe 3aceaHe B 3aKPBITOM MOPSIIKE CO CChUIKON Ha TO, UTO AEJIO
3aTparuBajio UHTEPEChl HECOBEPLIEHHOIETHUX YUeHUKOB. HecMoTpst Ha TO, 4TO
HalL[MOHAJIbHBIA CyJ BTOPOH MHCTAaHLUM IIPOBEN 3ace€NaHus B OTKPBITOM
MOPSIZIKE, BCE XK€ TOr0 ObUIO HEIMOCTATOYHO JJIsl UCIIPABJICHHUS TOMYIIEHHOTO
HapyweHus, T.K. Ui 3TOoro  HeoOXxogumo  ObLIO  AOMPOCHTH
HECOBEPILICHHOJIETHIOK) YYaCTHUIY KOH(JIMKTA, AONPAIINBATH K€ MOBTOPHO
cyn BTOpod uHcTaHuuu otkaszancs [12]. Tem cambiM, EBponeiickuit Cya
CTPaBEAIMBO MPU3HAI HAPYIIEHHUE ITpaBa My OJIMYHOTrO pa3dupaTebCTRa.

Uacte V crareu 127 Koncturyumm Asepbaiimkanckoit PecryOmiku
rnacut: IIpousBoacTBo nen BO Bcex cyaax nposoautcs raacHo. CrymaHue
7ieJ1a B 3aKPBbITOM 3aCeaHy pa3peliaeTcs TONbKO B Cilydae, eClIM Cy 1 [IoJIaraerT,
YTO OTKPBITOE€ TPOU3BOACTBO MOXKET CTaTh MNPUYUHOM  PACKPbITHS
roCyIapCTBEHHOH, NPOQPECCHOHATBPHOW WM KOMMEPYECKOW TalHbI, OO
yCTaHABJIMBAET, YTO €CTb HEOOXOOMMOCTh COXPAHEHUs TAWHBbI JIMYHOW WIIH
CEMEWHON KU3HM TPAKIAH. IJTO 3aKPEIJICHO TAaKXe B MPOLECCYaTbHOM
3akoHoHaTenbcTBe AsepOaiimkanckoi PecnyOmuku (Hampumep, cr. 27 VIIK
AP).

OpHako »3TO BOBCE HE O3HA4YaeT, 4YTO Ha 3aCelaHMM MOTYT
NPUCYTCTBOBAaTh KaXabli. B 3am cynebHOro sacemaHusi Moryt He OBITb
JOMyLIeHbl  JIMIIA, HapylLlalollMe TOpsIOK  IPOBENEHUs  3aceldaHus,
HECOBEpLICHHOJIETHHE JIMIIA, TaK KaK 3TO MOXET OTPULIATENbHO CKa3aThCs Ha
UX MCUXUKE U BOCIUTAHUM (HECOBEPIIECHHOJETHHE Jiuia A0 16 BooOIIe He
IOIYCKAIOTCS B 3all 3acelaHusl CyAa), a TaKKe JIMLA JKEeJarlue OKas3aTb
JaBJIEHUE Ha CyJ TEM MJIM UHBIM CIIOCOOOM.

EBponeiickuit Cyn mo mpaBaMm 4dejioBeka He pa3 oOpaimajcst K BOMPOCY
BAXXHOCTH NyOJMYHBIX CIOymaHuid B cyne. Tak, B gene Bunmepeepn
(Winterwerp) npomue Huldeprandos 0 TPUHYOUTEIBHOM I[OMEIIEHUH B
NICHUXUATPUYECKYIO OOJNBHULYY 3asBUTEIb ObUT MOMEINEH B MCUXUATPUYECKYIO
OonpHUIY, W ero mnpeObIBAHME TaM €XKEroAHO NPOMILUIOCH CYJIOM.
EBponerickuii cyn ycraHoBun HapyuieHne KoOHBeHUMM B TOM, YTO HHU MO
3aKOHY, HH ITpakTH4Yecku BuHTEpBEpY HE ObLIAa PEIOCTaBIEHa BO3MOKHOCTD
ObITh BBICAYIIAHHBIM HU JIMYHO, HU uepe3 mpencrasutens [13]. B gene
Komnoenn u @enn npomus Coeounennoco Koporescmea Cyn nmpusHai, 4To HE
UMENI0O MeCTa HapylleHue npasBa Ha myOmudHoe pasbuparenbctBo. CoBeToM
NOCeTUTENeH 3asBUTENN ObUIM TMPU3HAHBI BHHOBHBIMH B JUCIMIUIHHAPHBIX
HapyLIEHUsAX MPaBUJ BHYTPEHHErO pacropsiaka TIOPbMbL EBpomnenckuil cyn
NPULIEN K BBIBOLY, YTO TPYAHOCTH Ul AOMyCKa NMyOJNHMKH B 3JaHUE TIOPbMBI
OYEBUJIHBI, & IPOBEICHUE CIYIIAHUH BHE €€ MPEesIOB CO3aN0 Obl Cepbe3HbIC
npobyiemMsbl 1151 Bactelt [14].

Taxum oOpas3omM, cienyer OTMETHTD, IIPABO Ha CIIPAaBEIIUBOE CyneOHOe
pa3buparenscTBO M MyONMYHOCTH  PACCMOTPEHUS JAel B CyhAe
B3aUMOJIOIIOJHAEMbIE MTOHATHS. JTH MpaBa UMEIOT BaXKHOE€ KOHCTUTYIIMOHHOE



3HAUCHUEC U B CBOUX OCHOBHBIX 3JICMCHTAX 3aKPCIUJICHBI B MECKAYHAPOIHbBIX
craHaaprax B obyactu npaB 4YCJIOBECKaA.
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Xaqani MOMMODOV

Baki Doviat Universitetinin
Beynoalxalq xiisusi hiiquq kafedrasinin
doktoranti

AVROPA ITTIFAQI VO AZLIQLARA MONSUB SOXSLORIN
HUQUQLARININ MUDAFI9SI

XULASO

Mboqalads Al-nin azliglara monsub soxslorin hiiquglarina aid olan bir sira
konkret togobbiislori nazarden kegirilir vo azliglarin problemlsrinin Al-nin
foaliyyatinds butovlikds insan hiiquglarinin toegviqi kimi vurgulanmasinin
mimkuinluyt agiglanir.

Gostarilir ki, Al ayri-segkilik, irqgilik vo ksenofobiyaya qarst miibarizo
sahasinds hiiquqi baza yaratmigdir vo diinyada bu hallara qarst miibarizays
yonalmis proqramlarin maliyyalesdirilmasine 6z tohfasini verir. Al 6ziiniin
tgiinct olkalorla siyasi dialoqu ¢or¢ivesinds azliglarin problemlarini qaldirir vo
BMT tadbirlarinds azliglara mansub soxslarin hiiquqlarinin tagviqi vo mudatiasi
sahosindo foal omokdasliq edir. Bundan basqa, Al maliyys vo texniki
omokdasliq alstlorinin genis spektrindon, o ciimladon hokumstlarls ikitorafli
omokdasliqdan vo veotondas comiyyating birbasa dostokdon istifade edorsk,
azliglara monsub sexslorin hiiquqlarinin togviqi ve miidafiesi istiqgamatinde
birgs faaliyyat gostarir.

Avropa Ittifaqi haqqinda Miiqaviloys gors, “Ittifaq insan loyagatine
hormat, barabarlik va insan hiiquqlarina, o cimladon azliglara monsub goxslarin
hiiquqglarina hérmast doyarlering asaslanir”

Moqalads deyilir ki, Avropa Ittifaq: hagqinda Miiqavilasina gors Ittifaqin
tizoring sosial tocrido vo ayri-seckiliya qargt mubarizo, modoniyyat vo dil
miixtalifliyine hormet, Avropanin madeni irsinin qorunub saxlanmast va
yuksaldilmasi, qalan dinya ilo munasibatlords 6z daysrlorinin miidafissi vo
hayata kegirilmasi vozifalarini qoyur.

Avropa Ittifaqr haqqinda Miiqavilada birbasa gostorilir ki, Ittifaq azliglara
monsub soxslorin hiiquqlarina hérmot doyarlorine asaslanir vo lttifaq daxilinda
vo qalan dunya ils miinasibatlorinds bu dayarlers sadiqdir.

Mboqalads son olaraq xiisusi qeyd olunur ki, Al ayri-seckilik, irqgilik vo
ksenofobiyaya qarst miibarizo sahasinds hiiquqi baza yaratmisdir vo dinyada
bu hallara qarst miibarizoys yonalmig proqramlarin maliyyslagdirilmasine 6z
tohfesini verir.

Acar sézlar: Avropa Ittifaqi, miiqavile, hokumatloraras: konfrans, insan
hiiquqlar, azadliqlar, prinsiplar, xartiya, milli azliq, asas hiiquqlarin mudatiasi,
irqi ayri-segkilik, irqgilik vo ksenofobiya, etnik mangs, dini etiqad slamatlori,
mosgulluq, tohsil, sosial mudafio vo xidmatlordan istifads sahslori, cinaystkara



qarst mahkoma prosesi.
Avropa lttifag1 hagqinda Miiqavilo.

Avropa Ittifaginda (Al) islahatlar haqqinda miiqavile 2007-ci il dekabrin
13-ds Lissabonda imzalanmig vo “Lissabon muqavilasi” adi almigdir|[]. 27 tizv
olkadon ibarat Al-nin faaliyyetini yaxsilasdirmaq, koskin qlobal doyisikliklor
soraitindo dinyada onun rolunu vo moévqgeyini mohkomlstmok magsadi ilo
yaradilmis Al-do islahat haqqinda miigavils 2007-ci il oktyabrin 19-da
Lissabonda kegirilon hokumatlorarast konfransda gsbul olunmugdur. Miiqavils
Al Konstitusiyasinin iflasa ugramis layihasini ovoz etmisdir [4, 4-5: 28, 44-46].

Molumdur ki, Avropa Ittifaqr haqqinda Miiqavila Al-min tadqiq olunan
problemls bagli hiiquqi baza rolunu oynayir. Miiqavilanin 6-c1 maddesina gora,
Ittifaq Avropa Ittifaqinin Osas Hiiquqlar Xartiyasinin Nizamnamasinda tasbitini
tapmis htiquqlar1, azadliqlar1 v prinsipleri, o cimleden milli azligin tizvii olmaq
olamating gors ayri-seckiliyin qadagan olunmasini taniyir (Nizamnamanin 21-
ci maddesi)[5, 233; 13, 26-27].

Avropa Ittifaqr haqqinda Miiqavilonin 2-ci maddasina gérs, Krouv
Rigardin qeyd etdiyi kimi, Avropa Ittifaq1 haqqinda Miiqavilonin 3-cii maddasi
Ittifaqin (izarine sosial tacride vo ayr-segkiliyo qarst miibarize, modeniyyat vo
dil miixtelifliyine hormat, Avropanin madeni irsinin qorunub saxlanmasi va
yiksoldilmesi, qalan diinya ile miinasibatlorde 6z doyerlerinin miidafiosi vo
hayata kegirilmasi vazifslorini qoyur [19, 22].

Omir Oliyevin xiisusi olaraq qeyd etdiyi kimi, Al vo onun orqanlari,
habelo iizv dovlotlor Ittifaq qanununu hoyata kegirorkon bu miiddealara
osaslanirlar. Buna baxmayaraq, onlar Al-dos, Ittifaqin solahiyyat saholorinden
konarda todbir gormok hilququ vermir. Al-nin solahiyyot dairesine daxil
olmayan sahoalordo Al iizvii olan dévlatler asas hiiquqlarin miidafiasi mogsadile
0z qanunvericiliyini totbiq edir vo 6zlorinin beynoslxalq 6hdsliklerini hayata
kecirirlor [7, 180-192].

Avropa Ittifaginda milli azhqlar.

Al-da azliglara monsub olan bir ¢ox soxs ovvalki tok tohdidler, ayri-
seckilik vo irqgilikle qarsilagir. Onlar yasadiglart 6lkelorde vo comiyyatlords
ohalinin sksariyyati iciin al¢atan olan iqtisadi, siyasi, sosial vo madoni hoyatda
istirakdan tam konar edilmok riski ilo iizlesirlor. Miiqavile Ittifaqa azliqlara
mansub saxslorin hiiquqlarinin mudafissine tokan veran bir sira alatlor qabul
etmoak salahiyyati verir. Jul Desenin yazdigina gore, hamin salahiyyatlari totbiq
edon Al ayri-segkiliya, irqeiliye vo ksenofobiyaya qarsi miibarizo sahasindo
hiiquqi baza formalasdirmisdir vo Ittifaq corgivesinde bu hallara qarsi
miibarizoys yonelmis tedbirlori destekloyan proqramlart maliyyelegdirir[32,
15]. Irqi, yaxud etnik mango, dini etiqad slamatlarine gora ayri-seckilik Avropa
Ittifaqimin osaslandigi tomal prinsiplorle bir araya sigmir (Avropa Ittifaq:
haqqinda Miiqavilenin 10-cu maddasi) [32, 18].

Al son illards irqgiliys ve ayri-segkiliya qarst miibarizo sahasinds daxili



qanunvericilik bazasinin tokmillogdirilmasi istiqgamatinds ardicil foaaliyyst
gostorir. Avropa Komissiyasinin Mosgulluq, Sosial Isler vo Borabor Imkanlar
Bas Mudirliyinin Ayr-segkiliye qarst miibarizo bolmasi miitomadi surotdo Al
gorcivasinda ayri-seckiliye qarsi miibarize vo bu sahada Al qanunvericiliyi ilo
bagli mealumatlart yenilayir [4, 11].

Uzv-dovlatlorin ~ hokumatlorindon Al ayn-seckilik  sleyhins
qanunvericiliyine miivafiq suratde (2000/43/Al Direktivi)[29, 77] moasgullug,
tohsil, sosial mudafie, mal ve xidmatlordon istifade saholorinds irqi, yaxud
etniuk monsubiyyoet olameti uzro ayri-segkiliyi qadagan edon milli
qanunvericilik qobul etmak toleb olunur. Bu sahade ayri-seckilikdon mudafis
yalmz Al votondaslarina deyil, Al orazisinde yasayan biitiin soxslors samil
olunur. Direktiv tizv-dovletlors pozitiv tadbirler gormak imkani verir. Bundan
basqa, tizv-dovlatler irqi, yaxud etnik mensubiyyet alamati iizre ayri-seckiliyo
moruz qalmig soxsloro masloshat vo yardim verilmasi, onlarin sikaystlorine
baxilmasi Gizra mustaqil orqan toyin etmays, yaxud yaratmaga borcludur [27,
41-42]. Kamal Adigézalovun dogru geyd etdiyi kimi, bu orqanlarin, sksariyyati
Ittifaqin, boraboarlik organlarinin Avropa sobokosinin torkib hissasi olub,
omokdasligr inkisaf etdirir, melumat vo qabaqcil tocriibs miibadilssi aparir [4,
6].

Al-nin irqgiliys va ksenofobiyaya qarst miibarizo sahasinds qanunverici-
liyinin digar niimunasi 2008-ci ilds gabul olunmusg Suranin Irqgiliyin va kseno-
fobiyanin musyyon forma vo tozahiirlorina garst cinayst hiiququ vasitasile
mibarizoys dair Corgiva qorartdir (2008/913/PVD). O, uzv-dovlstlarin
daxilinde miivafiq ganunlarin gobul olunmasini tolob etmokls irqgilik vo
ksenofobiya cinayatlorinin Al iizvii olan biitiin dovlatlorde semorali, miinasib
va cokindirici gokilds cozalandirilmasina ¢alisir [31, 12].

Coazalandirlan cinayastlore irq, derisinin rongi, dini mensubiyyat, milli,
yaxud etnik mongo olamati Gizro miiayyen olunan qrupa, yaxud bels qrupun
lizviine munasibatde zorakiliga, yaxud nifrato kiitlovi tohriketmo aiddir. Belo
tohriketmo habelo tosvirlorin, yaxud diger materiallarin kitlovi suratde
yayilmasi vasitesile toradildikde cozalandirilir. Millatgilik cinayatlari, soyqirim
cinayatlori, insanliga qarsi cinayatlor vo harbi cinayatlor toradilorkon zorakiliq,
yaxud nifrati tosviq edon davranis da cozalandirilir (0J2008/C115/01). Uzv-
dovlatlor Cargiva garart ila shats olunan cinayatlors aid har hanst amal barasinda
irq¢ilik  vo ksenofobiya motivlerinin agirlagdirict hal kimi nezerden
kegirilmasini, yaxud bu motivlerin ceza miisyyen olunarken nozare alinmasini
tomin etmaya borcludur. Coar¢iva qarart hiiquqi ve fiziki sexslerin mosuliyyatini
nazords tutur [26,11]. Cargive gorarinda gostarilmig cinayatin qurbani olan har
hans1 goxs, mesalon, yaxinliqdaki polis sahasina hadise barade moalumat verarak
milli qanunvericiliys muvafiq surstdo ehtinal olunan cinaystkara qarst
mahkama prosesini baglada biler.

Azliglara mansub goxslor barasinds ayri-seckiliyi qadagan edsn qanunve-
ricilik zaruri gort olsa da, 6z-6zliylinds ayri-seckilikdon azad comiyyatin qurul-



masi maqsading gata bilmaz. Insanlarin soxsi xiisusiyyatlari sabsbindan {izlas-
diklari dorin kok salmig ¢atigmazliglar onlarin comiyyatin biitiin saviyyalarindo
tam monada istirakina manegilik térads bilacayindan, Al ayri-seckilik haqqinda
molumatlari artirmaga ve ohalinin 6z huquqlarina, habelo muxtolifliyin
ustiinliiklorine dair melumatliliq seviyyasini yiiksaltmoya can atir. Mosalon, Al
butiin Avropada ictimai tadbirlor, jurnalistlorin mukafatlandirilmasi vo gonclor
arasinda miusabiqolor vasitesilo “Miixteliflik ugrunda. Ayri-seckiliye qarst”
molumatlandirma kampaniyasint dastokloyarsk, daha ¢ox insanin 6z hiiquq vo
vozifslorini bilmasing galisir. Masslon, “Rangarang comiyyat: biitiin Avropada
ayri-segkiliys qarsi miibarizo” filminda Al qanunvericiliyine miivafiq surstde
boraborlik vo muxtsliflik, ayri-seckilikdon zaror ¢okmis soxslorin yardim ti¢lin
miraciot qaydast aragdirilir [22, 9].

Avropa Komissiyast ayri-segkiliye qarst miibarizo sahasinds siyasatin
iglonib hazirlanmast vo hoyata kegirilmasi zamani vatondas comiyyati
togkilatlart ilo maslohstlogmolor aparir. O, miitomadi surstdo mithiim siyasi
togebbiislorin hoyata kegirilmasine qodor ictimaiyyetin rayini Oyrenmaok
moqsadilo maslohatlogmolor aparir, habelo Avropa Voatondas Dialoqu
cargivasinds qeyri-hokumat toskilatlart (QHT) sektoru ilo amokdasliq edir. Bu
maslohatlogmolar, Aslan Abasidzenin yazdigi kimi, hom de ayri-seckiliya qarst
miibariza siyasetinin maksimum semeraliliyinin tomin olunmast maqsodile asas
maraqli toraflarin va ekspertlarin fikir vo tokliflorinin toplanmasina xidmat edir
[10, 46-47].

Bundan basqa, Al ayn-segkiliys, irqgiliys vo ksenofobiyaya qarst
miibarizads faalliq gostaron qeyri-kommersiya togkilatlarina, ictimai birliklars,
fondlara, ictimai togkilatlara vo diger analoji qurumlara maliyys dastayi gostarir.
Mosalon, Al 6ziiniin fundamental hiiquglar va vatondasliq tizrs xiisusi programi
corgivasindo QHT-lora va digoer togkilatlara maliyye yardimi gostarir [4,8]. Bu
programin Umumi moqsadlori asas hiiquqlara hormate osaslanan Avropa
comiyystinin  inkigafinin dostoklonmasini, vetondas  comiyyatinin
mohkomlondirilmasini, irqgiliye, ksenofobiyaya ve antisemitizmo qarst
miibarizoni v biitiin ATl miqyasinda dinlar ve madaniyyatler arasinda anlasma
vo dozimluliyiin giclondirilmasini ehtiva edir.

Etnik azliqlarla bagli siyasetin morkazi istiqamaetlori — tahsil, maggullugq,
sosial inteqrasiya  Uzv-dovlotlorin  salahiyyatindadir. Al  terafinden
olagolondirilon milli siyaset imumi maqsedlor, prinsiplor ve gostaricilor
vasitasile reallagdinlir. Uzv-dovlatlor birga moruzalar va ekspert icmallar tigiin
osas togkil edon milli proqramlar va faaliyyet planlar igloyib hazirlayir[18, 33].
Bu sahado aparilan tolim miivafiq tocribonin c¢atdirilmasinin togviqing
yonslmigdir. Al struktur fondlari, o ciimladen Avropa Sosial Fondu milli
proqram va planlarin reallagdirilmast alsti kimi ¢ixig edir.

Al Osas Hiiquqlar Agentliyi (“FRA”) Vyanada yerlosir vo miihiim
vazifalori yerina yetirir. O, diger milli ve beynelxalq orqan va teskilatlar, o
ctimladon Avropa Surasi ilo amokdasliq edir. FRA Al-nin va tizv-dévlatlorin
miivafiq tosisat vo qurumlarina Al qanunvericiliyinin hoyata kegirilmosi zamani



asas hiiquqlar sahasinds yardim gostarir, onlarin miivafiq sslahiyyat sahalorinds
foaliyyat istiqamatlarini miiayyanlosdirmasini dastoklayir [20, 29-30].

Agentlik diqqotini Al ve 27 {izv-dovlatin, namizad-6lkalorin vo Al ilo
assosiasiya sazigi baglamig vo istirak tGgiin dovat oluna bilacok 6lkaslorin asas
hiiquqlar sahasinds vaziyyati tizarinds comlasdirir [22, 41].

Agentliyin fordi sikaystlors baxmaq, yaxud qerar gsbulunun tonzimini
hayata kegirmok salahiyyati yoxdur. O, Al 6lkalerinds asas hiiquglar sahasinds
voziyyati 9sas hiiquqlarin ciddi surstde pozulmasi halinda tzv-dovlsts qarst
horokst imkanini nazords tutan Avropa Ittifaqr haqqinda Miiqavilonin 7-ci
maddasinin magsadleri baximindan miisahido etmir, habels Ittifaq aktlarinin vo
onlarin  tGzv-dovlatlorin  milli  qanunvericiliyinde nezers  alinmasinin
qanuniliyins nazarat etmir.

FRA Al gorgivesindo fundamental hiiquqlar mosalelering dair rosmi vo
geyri-rosmi molumatlart toplayib tohlil edir[]. Al olkslorinde molumatlarin
olcatanlig1 vo keyfiyyati sahasinds forqlor nazora alinmagqla, Agentlik habela
molumatlarin keyfiyystinin vo muqayiseolunanliginin yikseldilmesi tzre
metod vo standartlar isloyib hazirlayir. Lakin ¢ox zaman belo molumatlar
slgsatan olmadigindan, Agentlik Al miqyasinda arasdirmalar apararaq, digar
qurumlart da bu faaliyysts togviq edir.

Agentlik Avropa Surasinin (AS) kémayi ile yaradilmigdir (OJ 2007/L
53/1) [30, 15]. Assosiasiya prosesi Al-nin Qarbi Balkan olkalori ilo danisiglan
tictin asas togkil edir vo onlarin qosulmasina gatirib ¢ixara biler.

Agentlik 6ziiniin tadqiqat faaliyystinde miivafiq amillari, habels inkigaf
sahasinds asas hiiquqlara toxunan siyasatlori nazardan kegirir. 9sas hiiquqlara
hormat vo onlarin miidafiesi lizro miisbat togobbuslorin izo ¢ixarilmast
Agentliyin isinin ¢ox mihiim hissoesini toskil edir. Agentlik Al-do osas
hiiquglara dair illik hesabat va 6ziiniin asas hiiquqlar barasinde miisbat tacribe
nimunalarini igiqlandiran tedqiqatlar ve icmallart asasinda tematik maruzalor
dorc etdirir [30, 21-23].

Agentlik mutomadi suretde azliglarin problemlerine dair moaruze ve
noasrlor doarc etdirir. Son nasrlors Avropa lttifaqinda qaragilarin va kogarilarin
yasay1s soraiti haqqinda moruzalor aiddir.

Agentlik comiyyastin biitiin saviyyalarinds asas hiiquqlarin tegviqinin vo
mudafiasinin tobii foaaliyysto ¢evrildiyi muhitin dostoklonmasina ¢aligir.
Agentliyin maraqli toroflor, shalinin daha genig tobsgolori ilo milli ve yerli
soviyyads insan hiiquqglart sahasinds qarsiliglt faaliyysti onun mandatinin
mithiim hissasi kimi nezerden kegirili[]. Digar mithiim komponent Agentliyin
isinin yeni kommunikasiya va saboks mihiting, informasiyanin toplanmasinin
vo yayilmasinin daha da demokratiklogdiyi, sosial gobokalor vo sosial media
vasitasila faalligin artdig miihits adaptasiyasidir.

Agentlik Al-nin orqami kimi Al-nin bitin mivafiq institutlan v
magvaratgi orqanlart ilo omokdasliq edir. Beynelxalq soviyyade Agentlik
Avropa Surasi, habelo ATOT, BMT vo UNESCO ils six amokdagliq goraitinds
foaliyyat gostorir. Votondag comiyyati ilo amakdagliq vo FRA-nin tasis edilmasi



haqqinda 9sasnamays miivafiq suratde molumatliligin yikssldilmasi sayssinda
Agentlik vatondag comiyyati ila dialoqun inkigafina tokan verir vo asas hiiquqlar
sahasinds faaliyyst gostoron qeyri-hokumat togkilatlari vo vatondas comiyyasti
institutlart ilo six amokdasliq edir[]. Dialoqun ve butiin muvafiq torsflorlo
olagelondirmenin yaxsilagdirilmast magsedile 2008-ci ilde Agentlik vo vatondas
comiyysti arasinda omokdagliq vo informasiya mubadilasi gobokasi - Osas
Hiiquqglar Platformas: (“FRP”) iso baslamisdir. Platforma Al iizvii olan
dovlatlorde foaliyyst goOstoron vetondag comiyyastinin bitin maraqlt vo
solahiyyatli togkilatlarina, o ciimladon hiiqug-mudatio QHT-lorina, homkarlar
ittifaglarina, igogotiironlor togkilatlarina, miivafiq ictimai vo pego togkilatlarina,
kilsolors, dini togkilatlara, Avropa qurumlarinin va beynalxalq qurumlarin ayri-
ayri ekspertlorine agiqdir [36, 33].

Platformanin esas vozifasi votondas comiyyaeti togkilatlarini tedqiqatlar,
tohsil veo molumatliligin  yiksealdilmesi sahasinde foaliyystin  miixtalif
moarhalalarinds (baslangicdan qiymetlondirmays gadar) torsfdag qisminds calb
etmokdon ibaratdir. Masslon, QHT-lor layihslerin yaradildigi andan etibaren
iclaslarda istirak edir ve onlarin foaliyyet dairesinini formalagdirilmasina,
layihalarin bu sahads praktik qerarlara 6z tohfasini vermasine komaok gostarirlor
[36, 37].

Sonraki morhalade bazi QHT-lor tadqiqatgt, yaxud kenar icragt qisminda
cixig eds biler. Agentliyin isinin ve QHT-lorin fealiyyastinin uzlagdirilmasinin
asanlagdirilmast moqsadilo maraqli tarafler tadqiqatlarin naticalerini avvalcaden
olde etmalidir. Onlar tadqiqatlarin neticeleri haqqinda melumatin yayilmasi
sahasindo muhiim torafdas qisminds ¢ixis edirlor.

Avropa Regional Inkisaf Fondu bitiin Al arazisinde regional inkisafi,
iqtisadi dayisikliklari, raqabast qabiliyyatinin va arazi amokdagliginin artmasini
dostokloyir, Avropa Kond Tosorrifatt Fondu kond rayonlarinin inkigaf
etdirilmasi {iciin Al kond rayonlarinda hayat seraitinin yaxsilasdirilmasina
caligir. Avropa Surasinin egidasit altinda gobul olunmug miixtalif mexanizmlor
Al daxili qanunvericiliyini tamamlayir.

Qeyri-hokumat togkilatlari, yaxud veotondas comiyyati togkilatlar
namizad-olkalordo vo potensial namizadlords hoyata kegirilon islahatlarda
hayati shomiyyatli rol oynayir, onlarin fealiyysti qosulma prosesinin sirstinin
vo keyfiyystinin miioyyan olunmasinda halledici rol oynaya biler.

Avropa Komissiyast islahatlarin hoyata kecirilmasinde olds olunmus
irolilayis vo mimkiin ¢atigmazliglar haqqinda daha yaxst melumat almaq tigiin
hom Avropa saviyyasinda, ham ds yerli soviyyads vatondas comiyyati ilo six
omokdasliq edir vo maslohatlogmalar aparir. Maslshatlogmalords is.tirak etmok
istoyon votondag comiyysti subyektlori Geniglonms masololori tizro Bag
Mudirliye miraciet etmolidir[]. Qosulma haqqinda danisiqlarin moegsedleri
baximindan Al qanunvericiliyi 35 tematik faslo ayrilir.

Al namizod-olkelera vo potensial namizadlora Al standartlarina uygun
zoruri siyasi, iqtisadi vo institusional islahatlarin aparilmasinda komok
gostarmok magqsadile onlara magsedyonlii maliyys yardiminin gostorilmasini



nozorde tutur, bu yardimin osas istiqametlorinden birini insan hiiquqlari,
azliglarin mudafiesi ve vatondas comiyyatinin inkigafi teskil edir. Daxilolma
Orafasinds Yardim Qurumu (“IPA”) gargivesinds azliglar daxil olmagla, hassas
qruplar ug¢iin tehsil, sosial miidafia, ayr-seckiliye yol verilmemasi kimi
sahslordo genig faaliyyat spektrini shato edon mithiim texniki vo maliyys
yardimi nozorde tutulur[]. Qorbi Balkan 6lkslorinde qaragilarin  goxsi
sonadlerinin olmamast ilo bagli qaragilara soxsiyyati tesdigloyen senadlerin
alinmasinda komek gostarilmasini nezards tutan multi-benefisiar layihasi buna
misaldir, ¢liinki goxsiyyeti tosdigqloyan senad ¢ox zaman tohsil, maggulluq ve
sosial tominat alds etmonin ilkin gorti kimi ¢ixig edir.

Vatondas comiyyatinin va dialoqun inkisafina dastok {i¢ asas istiqamati
ohato edir:

-yerli votondas togoebbiislerinin destoklonmasi ve vetondag comiyyatinin
rolunun tomin edilmasi Gi¢iin potensial yaradilmast;

-comiyyatdo qorar qobulu prosesing tosir goOstora bilacok qruplar:
jurnalistlar, gonc siyasotcilor, homkarlar ittifaq: liderlori, muallimlor Gigiin Al
orqanlarinda istirak proqramlart;

-votondas comiyyoti toskilatlan vo Al arasinda torofdasliq
miinasibatlorinin qurulmasi [31,76].

Avropa Komissiyasi geniglonma prosesinds vstondag comiyyati ilo
dialoqun yaxsilagdirilmasina yonalmig bir sira bagqa togebbiislorls ¢ixis edir.

Vatondag comiyyastinin dostoklonmasina yonslmis daha bir maliyys alsti
asagida nozordan kegirilan Avropa Demokratiyaya va Insan Hiiquglarina Dastok
Qurumudur (EIDHR). Daxilolma kontekstindo EIDHR torofindon azliqlara
monsub goxslor Ui¢lin nozords tutulmusg layihsler, asason, sosial baraborliyin
azaldilmasina, hoyat keyfiyyatinin yukssldilmasine vo sosial homrayliyin
mohkomlondirilmasine, ayri-segkiliya qarst mubarizays, habelo tohsil
sisteminin islahatt vasitosilo insan kapitalinin inkigaf etdirilmasine yonalmisdir.

Azliglara moansub soxslorin hiiquqlarina vo Al daxilinde miinasibatlors
insan hiiquqlarinin Al xarici siyasetinin morkozi aspektini toskil etmasi mithiim
tosir gostorir. Al tgiinci olkolorlo siyasi dialoglar vasitesilo, BMT kimi
coxtarafli forumlar vo onlarin inkisaf vo yardim sahasinds siyassti ¢ar¢ivasinda
bu masalalors boyiik diqqget yetirir. Azliglara monsub soxslarin hiiquglarinin
tosviqi vo miidafiasi Al-nin insan hiiquglan sahasinds xarici siyasstinin aparici
elementini togkil edir.

Al BMT-nin Milli, yaxud etnik, dini va dil azliglarina mansub soxslorin
hiiquglart haqqinda Bayannamasini desteklayir ve qlobal saviyyede azliqlara
moansub soxslorin hiiquqlarinin tasbitini tapdigi asas sonad kimi nazardon kegirir
[25,660]. Avropada qanunvericilik bazasina Avropa Surasinin Milli azliglarin
miidafiesi haqqinda Corgive Konvensiyast va Avropa Regional diller, yaxud
azliglarin dilleri Xartiyasi ciddi tesir gostorir.

Al o6ziiniin xarici siyasatinin biitiin aspektlorinds insan hiiquqlarinin, o
cimladon azliglara mensub soxslorin hiiquqlarinin tomin edilimasine can atir.
Bu maosalalerin ayri-ayn dlkalerls ikiterafli miinasibatlerinde daha atrafli tadqiqi



ticiin Al 6ziintin insan hiiquglarina dair rohbar sonadlerine miivafiq suroatde
insan hiiquglarina dair dialoqun hoyata kegirilmasi togabbiisi ilo ¢ixig etmisdir.
Al ugiincii dlkelorle dialoq zamani azliglarin mosalolerini miintozom suratde
qaldirir. Votondas comiyyati insan hiiquqlarina dair dialoqda foal istirak edir Al
mintozom surstdo bu dialoglar ¢orgivasinds yerli veotondag comiyystinin
niimayondaleri ilo goruslor kegirir[]. Al habels dialogqda oldugu 6lkenin hiiquq
miidafiagilori ve hakimiyyast orqanlar1 arasinda dialoqu asanlagdirir. Votondas
comiyyatinin insan hiiquqlarina dair dialoqda maraqli olan subyektlori Al-nin
mivafiq 6lks tGizre niimayandaliyine miiraciat edirlor.

Al goxmillatli forumlarda azliqlarin hiiquglarinin tegvigi ve miidafiasi
sahosindos onciilliikk edir. Al BMT-do miisahidagi statusuna malikdir, habelo Al
tizvi olan dovlatlerle imumi mévgelarin razilagdirilmast vo buitévlikds insan
hiiquglari, o cimladen azliglara mensub sexslerin hiiquqlari sahasinda qglobal
voziyyatin daha da yaxsilasdirilmast moqgsadile BMT Insan Hiiquqlan
Surasinda vo BMT Bas Maclisinin sosial, humanitar vo madoni masalalar tizro
(Gglinctl) komitasinds tgtincti dlkalarls dialoqun inkisafi sahasinds amakdasgliq
edir.

Al BMT xiisusi prosedurlarinin totbigine, o ciimloden azliglarin
masalaleri Gizro miustaqil ekspertlorin faaliyystine boylik 6nem verir. Bundan
basqa, Al azliglarin masalalarine dair illik forumu azliglarin hiiquqlarina dair
masalalar tizrs dialoqun vao amakdagligin inkisaf etdirilmasinin hslledici prosesi
kimi nazardan kegirir. Avropa Komissiyast ATOT-in Insan hiiquglan {izra Ali
Komissari, o cimladon Milli azliqlarin iglari tizra Ali Komissar, Avropa Surast
vo Diinya Banki ilo six amokdasliq seraitinds faaliyyat gostarir. Al-nin insan
hiiquqlart va azliglara mansub goxslorin hiiquqglart masalaloring dair ¢oxtorafli
forumlarda fealiyysti haqqinda diger manbalardon alave mealumatlar alde etmak
mimkuandir.

Azlhiglarin mosololori habelo omokdagliq strategiyalart va foaaliyyst
planlar1 gargivesinds nozers alinir. Masalon, Al vo Kolumbiya arasinda 2007-
2013-cu illords Strateji amokdasliq sonadinde humanitar sahads vo azliglara
monsub soxslorin insan huquglar sahssinde vaziyyat nozordon kegirilir.
Sonadds osas prioritetlor sirasinda azliglara mansub vatondaglarin  yerli
ozuntidare mosalolorinds istiraki ve insan hiquqlarinin togviqi, cezasizliga
qarst mibarize qeyd olunur [24,31]. Avropa Qonsuluq Siyasstinin (AQS)
Ukrayna il Birgs faaliyyst plani ¢or¢ivasinds milli azliglara mansub soxslorin
hiiquglarina hormatin tesbiti basqa bir nimunadir. Avropa Xarici Olageler
Komissiyasinda butiin strateji amokdagliq senadleri vo AQS faaliyyet planlari
ilo tanig olmaq mumkuindir [24,36].

Al azliglara monsub soxslorin hiiquqlarimin  tosviqi ve miidafiosi
moaqsadilo maliyys vo texniki amokdagliq alstlorinin genis spektrindon, o
cimlodon hokumatlorlo ikiterofli emokdasliqdan ve vetondas comiyyatine
birbaga dostokdon istifads edir. O, azliglara istigamstlonmis, yaxud bu sahads
potensial tosiro malik dovlst proqramlarini vo siyasatini, o ciimlodon
Bangladesdo Myanmadan olan miiselman qa¢qin azliginin problemlsrinin



hallini dastoklomigdir [31,67-68].

Avropa Ittifaqr Avropa Demokratiyaya vo Insan Hiiquglarina Dastok
Qurumu (EIDHR) va inkisaf programinda qeyri-dévlst suibyektlarinin va yerli
hakimiyyat orqanlarinin igtiraki “NSA-LA” kimi tematik proqramlar vasitasilo
azliglarin masalalori ilo masgul olan veotondas comiyyati togkilatlarini
dastoklayir [21,55].

EIDHR azliglarin problemlarins ayri-segkiliys qarst miibariza, azliglarin
icmalarindan olan kisilorin vo qadinlarin sosial, iqtisadi vo siyasi hoyatda
borabaer istirakinin tagviqi ve insan hiiquqlarimin, siyasi hoyatda demokrfatik
igtirakin geniglondirilmasi kontekstindon yanagir. Masslon, Qirgizistanda
EIDHR azliglann  qruplarimn  dévlet organlart  ilo  amokdashiginin
mohkomlandirilmasi, QHT-lorin yerli vo milli saviyyalorde siyasi tomsilgiliyi
vo istiraki, habelo demokratik islahatlarda  istiraki  layihelorini
maliyyslosdirmisdir. Hazirda EIDHR vo BMT, Avropa Surasi vo Asiya Forumu
ilo amokdasliq ¢ar¢ivaesinda azliglarin hiiquglart sahssinds hayata kegirilon,
Avropa, Asiya va Afrikanin 36 dovletinde feallar potensialinin yaradilmasini
nazarda tutan, milli va regional seviyyade azliglarin icmalart arasinda tobligat
foaliyyetinin yiiksok keyfiyystinin oldo edilmasine yoénolmis tug¢ illik
International Group layihesini maliyyalesdirir [27,10]. Al-min Rusiya
Federasiyasi torofindon Avropa Regional Diller, yaxud Azliglarin Dilleri
Xartiyasinin ratifikasiyast prosesinin asanlagdirilmasina yonslmis “Rusiyada
milli azliglar: dillarin, madaniyyatin, KIV-in va vatandas comiyyatinin inkisafi”
adlt birgs programi, R A. Tuzmihammadovun gostordiyi kimi, basqa bir
nimuna kimi gostarils bilar [16, 296-297; 14, 70].

EIDHR layihslori ya Briisseldoki qarargah-monzilden, ya da Al-nin biitiin
dinyadaki 130-dan artiq niimayandalik vo ofisinden idars olunur [23, 21-22].
Bu layihalorin icragilart magsadlorindon asili olaraq forqlondirildiklsri halda,
layihs tokliflori diinyanin istenilon noqtasinds yerlogon vatondas comiyyati
toskilatlar tigtin agiqdir.

NSA-LA proqrami veotondas comiyyaeti tegkilatlarinin qerarlarin qebulu
prosesinda istirakinin asanlagdirilmasi va inkisaf etmokds olan 6lksloards yoxsul
ohaliyo osas xidmotlorin gostorilmasi potensialinin yiiksoldilmasi maqsadila
onlarin potensialinin artirtlmasini tomin edir. Azliqlarn tomsil edon vetondas
comiyyoti  toskilatlart  tokliflorinin  prioritetliyinden  asili  olaraq
maliyyalasdirilme hiiququna malikdir. Masoalon, Banqladesdo NSA-LA Karitas
Fransa vo Karitas Banqlades torafdasligi ¢orgivasinds azliglarin hayat goraitinin
yaxsilagdirilmasina yonalmig layihani maliyyslesdirarak, qadinlarin vaziyyating
xtsusi diqqaet yetirmigdir [21,25].

EIDHR vo NSA-LA 6zlorinin internet saytlarinda votondas comiyyati
niimayeondaslarini miivafiq informasiya ile birlikde maliyyelogsdirma haqqinda
orizonin toqdim olunmasi qaydasina dair mslumatlandirirlar.

Nohayot, Al-nin siyasati daha ¢ox inkisaf sahosinda amokdasliq prosesine
votondag comiyyatinin butiin tobsgelorinin  maksimum cslb olunmasinin, o
cimlodon strategiyalarin ve inkisaf proqramlarinin islonib hazirlanmasinda va



hoyata kegirilmasinds azliglarin hiiquglarinin  tegviqi  ilo moaggul olan
toskilatlarin istirakinin zoruriliyini etiraf etmakdodir. Bu, asason, Al torafindon
dovlatin strateji inkisafinin icmalinin, milli proqramlarin ve Avropa Qonsuluq
Siyasatinin faaliyyat planlarinin ifadesi, EIDHR vo NSA-LA programlart iizro
tokliflar Gi¢lin prioritet sahslorin musyyanlogdirilmasi, sosial va insan inkigafi,
idaraetma, atraf mithitin mithafizasi va diger miivafiq bolmolords Al torafindan
maliyyalagdirilon doévlet proqramlarinin ifadesi zamani bag verir. Avropa
Komissiyasinin  Omokdagliq Biirosu bitin dinyada xarici  yardim
programlarinin vo layihalerinin reallagdiriilmasina goére masuliyyat dastyir [33,
39-40].

Notica.

Avropa Ittifaqr haqqinda Miigavilada birbasa gostorilir ki, Ittifaq azliglara
mansub soxslarin hiiquglarina hérmat dayarlarina asaslamir vs Ittifaq daxilinds
va qalan diinya ilo miinasibatlorinde bu doyarlera sadiqdir. Al ayn-segkilik,
irqeilik va ksenofobiyaya qarst miibarize sahasinds hiiquqi baza yaratmigdir vo
dinyada bu hallara qarst mubarizeye yoOnelmis proqramlarin maliy-
yolosdirilmoasina 6z tohfasini verir. Al éziiniin iigiincii dlkelorlo siyasi dialoqu
corgivasinds azliglarin problemlarini qaldirir vo BMT forumlarinda onlarin halli
sahosinda foal amokdasliq edir [36, 71-74]. Bundan basqa, Al maliyys vo
texniki omokdasliq alatlorinin genis spektrinden, o ciimlodon hokumatlarle
ikitorafli amokdagliqdan vo vatondas comiyystine birbasa dastokdon istifads
edorok, azliglara moensub soxslorin hiquqlarinin  tesviqi ve mudafiasi
istigamatinda birgs faaliyyet gostorir.
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Xazanu MAME/IOB

Ooxmopanm xagheopl
Mesicoynapoonozo wacmnozo npasa u e6poneicKozo npaesa
Baxunckozo I'ocyoapcmeennozo Ynueepcumema

EBPOIEVICKHHM COXO3 U 3AIIUTA IIPAB JINII,
HPUHAJJEXAIIMX K MEHBIIIHUCTBAM

PE3IOME

B s3t0ii craTtee npuBoguTcs psa KOHKpeTHbIX mHUIMatuB EC, xotopbie
KaCaroTCsl TIPaB JIUL, MPUHAJIEKAIINX K MEHBLIMHCTBAM, U 3TO TaKXKe 00BsIC-
HSETCsA, Kak MpoOJeMbl MEHBIIMHCTB MOXET OBIThb MOJYEPKHYTO B
nesitenbHocTd EC, 9TO nooipenue npas 4eaoBeKa B LIEIOM.

EC BBen B mpaBoByto 0a3y st 60pbObI ¢ AUCKPUMUHALIMEH, PACU3MOM U
KceHo(oOuel u BHOCHT CBOH BKJIaA B (PMHAHCOBOM OTHOLICHHH IPOTPaMM,
KOTOpbIE MONACPKUBAIOT MEPOIPHSTHS, HallpaBlieHHblE HA OOppOy C 3THMHU
sapieHussMu Ha 3emiie. EC mogHMMaeT mnpoOneMbl MEHBIIMHCTB B CBOHMX
MOJIMTUYECKUX AMAJIOrOB C TPETHbUMH CTPaHaMH U COTPYJIHHUYAeT aKTUBHO Ha
dopymax OOH mo mooupeHHI0 W 3allUTe MpaB JIHI, MPUHAIISKANNX K
MeHnbinHCcTBaM. Kpome toro, EC ucnonpsyeT HIMpoOKUii ClieKTp HHCTPYMEHTOB
(pUHAHCOBOrO M TEXHHUUYECKOTO COTPYAHUYECTBA, padoTas ISl MOOIIPEHUS H
3aIlUTHI NIPaB JIUL, IPUHAIJIEKAINUX K MEHbIIUHCTBAM.

B crarpe oTMeuaercs, 4To B cOOTBETCTBUH ¢ JloroBopoM o EBponeinckom
cotose («1dD»), OH OCHOBBIBAETCS HA LIECHHOCTH YBAXKECHHS UYEIOBEYECKOTO
JIOCTOMHCTBA, PABEHCTBA U yBa)XEHMsI IPaB 4YeJOBeKa, BKIIOUas Npasa JuL,
npuHAUIeKamux K MeHblmuHcTBaM". JI®D obss3biBaer Coro3 mponBuraTh
LIEHHOCTH, OOPBOBI C COITMANBHON U30JISILUEHN U JUCKPUMUHALINEH, yBAXKATh €€
KyJIbTYPHOTO M SI3BIKOBOIO pa3HOOOpasusi, COXPAaHEHHs M TIOBBILICHHS
KyJbTYyPHOrO Hacnenus EBponel u oTcTauBaTh U NPOABUTATh CBOU LIEHHOCTH B
CBOMX OTHOLIEHUSIX C OCTaJIbHBIM MUPOM.

JloroBop mpu3HaeT rnpasa, CBOOOIbI M IPUHIIMIIBL, U3JIOKEHHBIE B XapTHH
ocHOBHBIX npas EBponetickoro Coro3a, BKiIto4as 3anpelieHne AMCKpUMHUHALIUT
IO NMPHU3HAKY YJIEHCTBA B HALIMOHAJIBHOIO MEHBIIMHCTBA.

EC u ero oprasbl, a TakXe rocyapcTBa-uJieHbl MPU OCYLIECTBJIEHUU
COIO3HOI'O 3aKOHA, CBSI3aHbl STUMH MOJOXEHUsMHU. TeM He MeHee, OHU He
obecieunBatror B EC ¢ MONTHOMOYHSIMH TPUHHMATh MEpbL, TOMHMO TeX
pationax, Han kotopbiMu EC mmeer xommerenuuto. B He Bxomsmux B EC
obnactsx, 310 A0 crpan-wieHoB EC ¢ nespio odecnedeHus 3auThl OCHOBHBIX
npas, MyTeM NMPUMEHEHUs] UX COOCTBEHHOIO 3aKOHONATENIbCTBA U PeaT3alnu
CBOMX MEXyHAPOIHBIX 00513aTEIbCTB.

B Horosope o EBponeiickoMm coro3e mpsiMO TOBOPUTCS, YTO MpaBa JIULI,



NPUHAANEKAIMUX K MEHBIIUHCTBAM, OTHOCSTCA K YHCIy LEHHOCTEeH, Ha
KOTOpbIX COK03 OCHOBAaH M KOTOPBIE OH SIBHO IIPUBEPIKEHBI COASHCTBUIO BHYTPU
Coro3a 1 B €ro OTHOLIEHUsX ¢ ocTanbHbIM MupoM. EC BBen B mpaBoByro 6aszy
st 6opbrOBI ¢ TUCKPUMUHALIMEH, pacCU3MOM U KCeHOo(OoOHeil u BHOCHUT CBOU
BKJIa B (P)MHAHCOBOM OTHOLIEHWH MPOTPAMM JJISi TIOAAEPIKKH MEPONPHUSATHIH,
HanpaBJIeHHBIX Ha OopeOy ¢ sTUMM siBiaeHusMU Ha 3emie. EC mogHmmaer
npoOjaeMbl MEHBIIMHCTB B CBOMX IOJHTHYECKUX IUAJIOTOB C TPETHHUMHU
CTpaHaMH U aKTHBHO cOTpyaHu4aeT B popymax OOH B mponBuKeHHUH.

Kuarwuesbie cJioBa: EBponeinickuii Coro3, JIOTOBOP,
MEXKIPABUTEJILCTBEHHAsT KOH(epeHIusi, mpaBa U CBOOOABI HEJIOBEKa,
MPUHLUIIBI, XapTI/ISI, HAITUOHAJIBHOC MCHBIIMHCTBA, OTHHUYCCKOE

NPOUCXOKAEHUE, PAaccoBas MUCKPUMUHAIMS, 3alllUTa OCHOBHBIX IIPaB,
kceHOpoOMsl, TPH3HAKK PEJIUTHO3HOTO BEPOUCIIOBEACHUS, 3aHSITOCTD,
oOpa3oBaHHWe, CcOIMaNbHAS 3aIuTa, OOOpPOHA, TMOJB30OBAHUE YCIyramu
paznudHbIX cepax, CyaeOHbIN MPOIeCC MPOTHUB MPECTY THUKA.

Khagani MAMMADOV

PhD student
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Baku State University

THE EUROPEAN UNION AND THE PROTECTION OF THE RIGHTS
OF PERSONS BELONGING TO MINORITIES

SUMMARY

This article provides a number of specific EU initiatives concerning the
rights of persons belonging to minorities, and this also explains how the problem
of minorities can be emphasized in its activities, that the promotion of human
rights in General.

The EU has introduced a legal framework for combating discrimination,
racism and xenophobia and contributes financially in programs that support acti-
vities aimed at combating these phenomena on Earth. EU raises the problem of
minorities in its political dialogues with third countries and collaborates actively
in UN fora on the promotion and protection of the rights of persons belonging
to minorities. In addition, the EU uses a wide range of instruments of financial
and technical cooperation, working for the promotion and protection of the
rights of persons belonging to minorities.

The article notes that, in accordance with the Treaty on European Union
("TEU"), it 1s based on the values of respect for human dignity, equality and
respect for human rights, including the rights of persons belonging to minorities
&quot;. TEUS commits the Union to promote values, combat social exclusion



and discrimination, and respect for its cultural and linguistic diversity, and
preserving and enhancing European cultural heritage and to uphold and promote
its values in its relations with the rest of the world.

The Treaty recognises the rights, freedoms and principles set out in the
Charter of fundamental rights of the European Union, including the prohibition
of discrimination on grounds of membership of a national minority.

The Treaty recognizes the right, its fitting and principles contained in the
Charter of fundamental rights of the European Union for, including the
prohibition of discrimination on grounds of membership of a national minority,
overspeed Nahl.

The EU and its bodies as well as Member States when implementing
Union law-bound by these provisions. However, they do not provide Chiing in
the EU with the power to take measures in addition to those areas, over whom
the EU has Coto competence. In non-EU areas, it is up to EU Member States
with a view to ensuring the protection of fundamental rights through the
application of notion their own legislation and implementing its international
obligations for.

In the Treaty on European Union stipulates that the rights of persons with
over lying to minorities are among the values on which the Union is founded
and which he is clearly committed to promoting internally and in its relations
with the rest of the world. The EU has introduced a legal framework for
combating discrimination, racism and xenophobia, and contributes to the
funding of sovom regarding programmes to support activities aimed at
combating those phenomena on Earth. EU raises the problem of minorities in
its political dialogues with third countries and cooperates actively in UN fora in
advancing.

Keywords: European Union, the Treaty, the Intergovernmental
Conference, human rights and freedoms, the principles of the Charter, national
minorities, ethnic origin, racial discrimination, protection of fundamental rights,
xenophobia, signs of religious faith, employment, education, social protection,
defence, using the services of various fields, litigation against the offender.



TODBIRLOR

XX asrds insanliga qarst toradilmis qirginlarin, zorakiligin on dshgatli
sohifalorindon olan 20 Yanvar faciosi xalqumizin qan yaddagina abadi hokk
edilib. Bu hadisalor Azarbaycanin golacok taleyins, milli azadliq harokatinin
daha da giiclonmasing, miistaqilliyimizin barpasina mithiim tasir gostarib.

Bu fikirlar 20 Yanvar facissinin 27-ci ildontimu ils slagadar yanvarin 18-
do Azorbaycan Respublikasinin Konstitusiya Mahkomasinds kegirilon anim
maorasiminda saslonmigdir.

Ovvalce facis qurbanlarinin xatirasi bir daqiqolik siikutla yad edilib.

Morasimda ¢ixis edon Konstitusiya Mohkomasinin sadri  Forhad
Abdullayev 20 Yanvar faciesini miistaqil Azarbaycanin tarixinde mithiim donus
noqtasi, istiglal yolumuzun baglangict kimi qiymatlandirib. Bildirilib ki, kegmig
SSRI prezidenti Mixail Qorbagovun gostarisi ilo Bakida fovgalads vaziyyat elan
edildikdon sonra imperiya rahbarliyi yanvarin 19-dan 20-ns kegon geca sovet
horbi birlogmalerini gohere yeridorok Azerbaycan xalqina qargt misli
gorinmomis qurgin tératmokle insanlarin yasamaq hiiququnu va beynalxalq
hiiquq normalarimi, SSRI konstitusiyasinin, elaco do insan hiiquglar ilo bagl
beynoalxalq mugqavilalarin bir sira maddalarini kobudcasina pozub. Kommunist
rejiminin Azerbaycan xalqinin milli azadliq harekatini qan i¢inds bogmaq tigiin
olkemiza qarst horbi tocaviiz etdiyi, giinahsiz insanlart gatle yetirdiyi hamin
gecada 140-dan ¢ox dinc sakin oldirilub, yizlerle insan yaralanib va itkin
distib. Dovlet amlakina ve 6zel mulkiyyete kiilli miqdarda ziyan dayib.

Qanl1 Yanvar hadiselorinin mahiyyetinden danigan F.Abdullayev bildirib



ki, bu hadise Azarbaycanin arazi biitovlilyiinii pozmaq cohdlorine, kegmis SSRI
rohborliyinin 6lkemizlo bagli apardigr qorazli vo odalstsiz Dagliq Qarabag
siyasoting, yerli rohborliyin xalqumizin monafeyins zidd mévgeds durmasina
qarst etiraz olaraq kugslora ¢ixmig dinc shaliya divan tutmaq moaqsadilo
toradilmisdir. Bakiya ve respublikanin diger rayonlarina sovet ordusunun boyutk
bir hissasinin yeridilmasi, silah giiciins dinc ohalinin kiitlovi etiraz aksiyalarinin
dagidilmasi, ham do azerbaycanlilarin tarixi torpaqlarindan gixarilmast ile bagl
imperiyanin ermanilorin tosiri altinda Azerbaycana qarst osrlorlo apardigi
siyasotin davamu idi.

Konstitusiya Mahkomasinin sadri geyd edib ki, o zaman kegmis sovet
rohborliyi ermonilorin tasiri altinda Azorbaycana qargt boylik kampaniya
aparirdi. Magsad insanlart qorxutmaq, Azorbaycanda milli azadliq horakatini
bogmaqdan ibarst idi. Azoarbaycanin qonsu Ermonistanin tocaviiziine moruz
qaldigt bir vaxtda sovet rohborliyi respublikaya yeridilon harbi hissalarin
torkibina ermoni osgor vo zabitlorini do daxil etmisdi. Bu, Ermonistanin
Azaorbaycana qarst mokrli siyasstini hoyata kegirmok moaqsadi dasiyirdi. 20
Yanvar tocaviizkar Ermonistamin SSRI morkozi hakimiyyatinin dostoyi ilo
Azarbaycanin torpaqglarinin iggali siyasatinin torkib hissosi idi.

Qeyd edilmigdir ki, 20 Yanvar gohidlorinin dofn olunmasi ilo slagadar
Bakida kegirilon izdihamli matom mitinginds milyonlarla insanin istirak etmasi
Azorbaycan xalqunin mustoqillik ugrunda miibarize ezmini biitin dinyaya
gostordi.

Xalqint bu agir giinlerds tok qoymayan Azarbaycanin boytik oglu Heydor
Oliyev yanvarin 21-do Azerbaycanin Moskvadaki daimi nimayandsliyine
golarok bu ganli qurgini pisleyen tarixi bayanatla ¢ixis etdi. Dahi goxsiyyet
Oziiniin vo aile tizvlarinin hayatinin tohlitkads olmasina baxmayaraq, 20 Yanvar
faciosine siyasi qiymot verdi, o vaxtki SSRI vo respublika rohbarlorinin giinahi
va xayanati Uiziindan téradilmis bu cinayatin hiiquga, humanizmae zidd oldugunu
gostordi. Bakida toraedilmis 20 Yanvar faciesi haqqinda hoqiqgatlorin ilk dofo
dinya ictimaiyyatina catdirilmasinda ulu 6ndor Heydor Oliyevin misilsiz
xidmatlori var.

Diqqato catdirilib ki, Umummilli Liderin 1993-cii ilda siyasi hakimiyyato
qayidisindan sonra 20 Yanvar facissinin bag vermasinin ssbablorinin
aragdirilmast vo onu toradenlorin moasuliyyats calb olunmasi istiqgamotinda
mihim addimlar atildi. Mshz ulu 6ndar Heydor Oliyevin togebbisi il 20
Yanvar faciosine dovlst saviyyasinds siyasi-hiiquqi qiymat verildi vo Milli
Moaclis 1994-cii ilin mart ayinda bu barads qorar qebul etdi. Mahz hamin qorarla
20 Yanvar hadisolori Azarbaycan xalqina qarst harbi tocaviiz va cinayat kimi
qiymatlondiridi. Bundan bagqa, sohidlorin xatirasinin obadilogdirilmasi
maqsadilo mohtogom xatira kompleksi yaradildi.

F.Abdullayev Ulu Ondorin sohid ailalarini va alillari dévlat qaygisi ils
ohato etdiyini qeyd edorok Umummilli Liderin siyasi xattini ugurla davam
etdiron Prezident Ilham Oliyevin do sohidlarin xatiresinin uca tutulmasina, sohid
ailolorinin, slillarin problemlarinin dévlst soviyyssinds hallina xiisusi diqqget



gostardiyini, bu istigamatde mithiim gorarlar qebul etdiyini vurgulayib.

F.Abdullayev bildirib ki, hamin ganli gecods halak olan Vaton ovladlari
xalqumizin istiglaliyyati ti¢iin yol a¢dilar va naticads ¢ox kegmodon Azerbaycan
mustaqilliyini barpa etdi. Xalqumiz azadliq ugrunda canlarini qurban veran
cosur Vaton Ovladlarinin gehromanliq mubarizasini boytk ehtiramla yad edir,
onlarin igidliyini yiiksok qiymatlondirir. Biz sohidlorimizin gani bahasina
qazanilan mustaqilliyimizi qorumali, onu sbadi vo dénmaz etmoliyik. Bunun
tgin gonclorimiz bu facielori unutmamali, onlardan natico ¢ixarmali,
Azorbaycanin tarixi kegmisi haqqinda mslumatli olmalidirlar.

Bu giin Azarbaycanin regionun an qiidratli dovlstine ¢evrildiyini diqqats
catdiran Konstitusiya Mohkomasinin sodri deyib: “Azerbaycanin horbi vo
iqtisadi qudratinin artmasi, miistoqil siyaset yuriitmasi, regionda lider dovleat
olmast qonsu Ermanistan vo onun havadarlart torsfindon birmenali qsbul
edilmir. Mustaqilliyimizin ilk dévrlerinds 6lkemizds siyasi, iqtisadi bohran
hokm surirdi. Lakin Azerbaycanin siyasi rohbarliyine ulu 6nder Heydor
Oliyevin qayidist bu istigamoatds kaskin doniis yaratdi, 6lke dinamik inkisaf
yoluna godom qoydu. Bu giin Prezident Ilham Oliyevin hoyata kegirdiyi
siyasatin osas maqsadi Konstitusiyamizda gostorildiyi kimi, miasir, sivil,
inkisaf etmis Azorbaycan dovleti yaratmaqdir. Hazirda Azorbaycan bu
istiqamatds gotiyyatli addimlarla iraliloyir”.

Daha sonra Konstitusiya Mohkomasi Aparatinin smakdaglar ¢ixis edorok
xalqumiza qargt toradilmis 20 Yanvar faciesi haqqinda melumat verib, onun
Azorbaycan tarixinde yeri va rolundan s6z agmislar. Qeyd edilib ki,
Azarbaycanin istiglal yolunda tGizlagdiyi an boyiik sinaglardan biri do 20 Yanvar
faciesidir. Bu tarix yaddagimizdan he¢ vaxt silinmoyocek, insanliga qarst
toradilmis on dohgatli vo qanli cinayatlordoen biri kimi bagor tarixindo abadi
olaraq qalacaq. Faciadon sonraki tarixi proseslor xalqimizin siyasi iradasinin,
mustaqillik arzularinin yenilmazliyini bir daha tesdigladi. 20 Yanvar xalqimizin
yaddagina hom ds asl geshremanliq salnamasi kimi yazilmigdir.

Anim morasiminds 20 Yanvar faciesine diinyada hiiquqi qiymatin
verilmosinin beynolxalq hiiquqi esaslart haqqinda mslumat vermisdir. Qeyd
edilib ki, kegmis SSRI rohborliyi ittifaqgin miixtolif respublikalarinda qanli
qurginlar toratse do, 20 Yanvar faciesi miqyasina, amansizligina, qurbanlarinin
sayina gora daha boyiik itkilarla naticalonmisdi.

Cxiglarda 20 Yanvar faciesi ve xalqumiza qarsi toredilmis diger agir
cinayatlarin diinya ictimaiyyati va beynalxalq qurumlar torafindon taninmasi vo
ona insanliq oleyhina cinayot kimi siyasi-hiiquqi qiymatin verilmasi,
giinahkarlarin cozalandirilmast istiqamstinde Azsrbaycan dovlstinin apardigi
ugurlu xarici siyasatin shomiyyati xtisusi vurgulanib. Qeyd edilib ki, xalqimizin
milli birliyine mithiim tokan veran vo Azarbaycan tarixinin sanli sohifalarindon
biri olan 20 Yanvar gohidlorinin xatirssi daim galblorimizds yasayacaq.

Fevral aymin 13-do Forhad Abdullayevin sadrliyi ilo Azarbaycan
Respublikast Konstitusiya Mohkomasi Aparatinin 2016-c1 ildeki faaliyyetinin



yekunlarina hasr olunmus hesabat iclast kegirilib.

Iclas1 agan Forhad Abdullayev 6ton il respublikamizda bir ¢ox miihim
dovlet vo beynolxalq todbirlerin kegirildiyini vurgulayaraq, Azerbaycan
Respublikast Konstitusiyasinin 153-cii maddasinin tolabins osason, Osas
Qanuna doyigikliklorin edilmesi 1ilo olagedar Azsrbaycan Respublikasi
Prezidentinin toklifi osasinda Konstitusiya Moahkomasinin “Azarbaycan
Respublikasinin ~ Konstitusiyasinda  deyisikliklor  edilmesi  haqqinda”
Azarbaycan Respublikasinin Referendum Aktinin layihasine roy verilmasi qeyd
edilmigdir. Sentyabr ayinin 26-da Konstitusiyaya alave va dayisikliklorle bagl
respublikamizda tmumxalq sosvermasi - referendum kegirilmis, sasvermonin
naticalarine asason, Konstitusiyaya toklif edilon doyisikliklorin hamisi yiiksok
faizlo dastoklonmisdir.

Forhad Abdullayev  Prezident Ilham Oliyevin  “Azorbaycan
Respublikasinin dovlat siyasstinin morkszinds Azorbaycan veotondagidir vo
buna gors butiin dovlst qurumlan torafindon vatondaslarin sikayatlorine ¢ox
diqqgatlo yanasilmalidir” fikrini xiisusi vurgulayaraq, bununla bagli Aparatin
miivafiq sobelorine vatondaslarin erize va sikayetlorinin diqqgetle aragdirilmasi
barodo tapsiriglar verildiyini bildirib. Qeyd olunub ki, dévlet qurumlar
torafindon voatondaglarin qabulu, onlarin muracistlorine gaygt ve hassasligla
yanagilmast ilo bagli Azorbaycan Prezidentinin gostorisloring osason
Konstitusiya Mohkamasinin rehberliyi vetondaslarin miiracistlerinin diqqgotle
dinlonilmasi, aragdirilaraq hall olunmasi tgiin tadbirler gérilmasini tapsirib.

Iclasda Aparat rohborliyinin ¢ixislari, miivafiq sobs vo sektor miidirlerinin
hesabatlar1 dinlenilib. Homginin Konstitusiya Mohkomasins daxil olan sorgu,
miiraciat vo sikayatlorde toxunulan hiiquqi aspektlor, gobul edilen qerarlarin
icrasi, tortib olunan arayis vo raylor, habels togkilati masalolarla bagli moruzalor
dinlonilib, igin samarasini yiiksaltmaya dair tokliflar irali strtlib.

Bildirilib ki, 6ten il daxil olmus sorgu, miiraciot vo sikayatlora dair
Azarbaycan Respublikasinin Konstitusiya Mshkamasinin Plenumu tarsfindon
30 qgorar vo qorardad, Konstitusiya Mohkomasinin palatalari torafindan ise 503
qerardad gobul edilmisdir. Homin qorar vo qorardadlarda milki, cinayat, omak,
vergi vo hiiququn digar sahalarinin masalalarins dair Azarbaycan Respublikasi
Konstitusiyasinin middsalar néqteyi-nezerden hiiquqi qiymat verilib.

Diqqats ¢atdirilib ki, hesabat dévriinde Konstitusiya Mahkomasine daxil
olan biitiin sorgu ve miiracistlorle bagli roylar tortib edilib. Oton il mohkomoyo
daxil olan sikayatlor asasen miulkiyyst hiiququn pozulmasi, mohkoma
gerarlarinin icra olunmamasi, ails, vergi, mulki, amsk miinasibatlori, alqi-satq,
torpaq sahalarinin ayrilmasi, 6zallosdirma, sahibkarliq fealiyyati va s. ilo bagh
olmusdur.

Vurgulanib ki, 6ton il Konstitusiya Mohkamasinin beynalxalq slagalori
daha da mohkamlonib. Insan Hiiquqlar iizro Avropa Moahkamasi, Venesiya
Komissiyast, habels bir ¢ox xarici olkelorin Konstitusiya mohkemaleri ilo
mohkoma-hiiquq amakdasligi daha da inkisaf etdirilib. Konstitusiya Mohkamasi
qebul etdiyi biitin qerarlarinda dovlstdaxili qanunvericiliklo yanagi, beynalxalq



miiqavile vo mehkemae praktikasina diqqat yetirir.

Konstitusiya Mohkomasinin sadri Forhad Abdullayev iclasa yekun
vuraraq qeyd edib ki, 2016-c1 ilda respublikamizda bir ¢ox mihim dévlst vo
beynolxalq todbirlor kegirilib. Azarbaycan Respublikasinin Prezidenti ilham
Oliyev o6lkemizin milli qanunvericilik bazasinin miasir hiiquq sistemina
uygunlagdirilmasini nazards tutan bir sira forman vo seroncamlar imzalayib.
Dovlatimizin bag¢isinin rohbaerliyi ile beynalxalq slageler sahesinde davamli
addimlar atilir. Butiin bunlar regionun lider dévlsti olan Azsrbaycanin stratli
inkisafini, beynelxalq arenada movqeyinin giiclonmasini bir daha tesdigloyir.

Konstitusiya Mohkomasinin sadri 2016-c1 ildo goriilmus islori miisbat
qiymatlondirmakls yanasi, qurumun faaliyyastinin semarsliliyinin artirilmast
ticiin Aparatin struktur rohbarlaring tapsiriglarini ¢atdirib.

Iclasin sonunda is planlarina osasan, 2017-ci ildo Aparatin qarsisinda
duran vozifalarla bagli bir sira tapsiriglar verilib.

Xocalida azerbaycanlilara qarst diigmen ermani silahli dastslorinin hayata
kecirdiyi kiitlovi qurginin soyqirimi olmasini beynalxalq hiiquq normalart da
tosdiglayir. Bu facis tarix boyu yaddaglardan silinmoyacok va bu qatliami
toradonlor layiqli cozalarint alacaglar.

Bu fikirlor Azarbaycanin on yaxin tarixinin qanli sehifesi olan Xocali
soyquriminin 25-ci ildénimu ile slagadar fevral ayinin 23-do Konstitusiya
Moshkamasinds kegirilon anim marasiminds saslonib.

Ovvealco soyqirimi qurbanlarinin xatirasi bir doaqiqgslik stkutla yad
edilmisdir.

Morasimi agan Konstitusiya Mahkomasinin sadri Forhad Abdullayev 6ton
25 il arzinds xalqimizin bu faciani har il boytik kadar hissi ilo andigint qeyd edib
va Xocalida bas veran dohgotlorin biitiin dinyaya ¢atdirilmasi istigamotindo
gorilan iglordon danigib.

Bildirilib ki, 1992-ci il fevralin 25-don 26-na kegon geco tarixdo
Azorbaycan xalqina qarst an dshgetli va qanli facie - Xocali soyqirimi toradilib.
Homin geco Xocali gohari ermoani fasistlori vo onlarin havadarlan torafindon
yerlo-yeksan edilib. Dinc oshaliys amansiz divan tutulub, 613 nofor gotlo
yetirilib, 1275 nofor girov gotiralub. Qatla yetirilonlorin 63-ii usaq, 106-si1
qadin, 70-1 ahil va qocalar olub.

Sadr Forhad Abdullayev Xocali soyqiriminin ermoni govinistlorinin
azorbaycanlilara qarst XIX-XX asrlords hoyata kegirdiklori etnik tomizloms
siyasatinin tarkib hissasi oldugunu vurgulayib. O, Xocali soyqirimina ilk dofo
siyasi-hiiquqi qiymetin Umummilli lider Heyder Oliyevin hakimiyyato
qayidisindan sonra verildiyini diqqate ¢atdirib. Qeyd edib ki, ulu 6nder Heydoar
Oliyevin togabbiist ilo 1994-cii il fevralin 24-de Milli Maclis “Xocalt Soyqirimi
Giinii haqqinda” qorar gobul edib. Umummilli Lider bu soyqirimi haqqinda
haqgigoatlorin  diinya dovlstlorine vo beynoalxalq toskilatlara catdirilmasi
istigamotindo moqsadyonli vo davamli addimlar atilmis, BMT-ys, diinya
dovlatlorine bu qotliamin gergok mahiyyatini ¢atdiraraq, beynalxalq
ictimaiyyati ermoni terrorizming qarst tasirli tadbirlor gérmaya ¢agirmigdir.



F.Abdullayev Xocali soyqiriminin  ve Umumilikde Ermanistan-
Azarbaycan, Dagliq Qarabag miinagisesinin diinya ictimaiyyatinin digqatina
catdirilmast istiqgamotinds Prezident Ilham Oliyevin rohbarliyi ilo sistemli is
aparildigini vurgulayib. Bildirib ki, 2012-ci ilds facionin iyirminci ildoniimi ilo
olagadar Bakida on minlarls insanin igtiraki ilo kegirilon imumxalq yulrist vo
dinyanin muxtalif 6lkalorinds ¢oxsayli tadbirlorin togkili bu soyqiriminin
tanidilmasi1  istigamatinds iglorin  dovlet soviyyesinde ugurla hayata
kegirilmosindon xaobor verir. Prezident Ilham ©Oliyev facio qurbanlarinin
xatirosinin obadilogdirilmasini, onlarin ailo Gzvlerinin sosial miidafiasinin
giiclondirilmasini homigs diqqst markazinds saxlayir.

Konstitusiya Mshkomasinin sadri diqqete ¢atdirib ki, Azarbaycanin
yuritdiyi maqsadyonlii siyasst naticesinds artiq dinya birliyi Ermsnistan
silahli quvvalarinin Xocalida torstdiklori soyqirimi barssinde malumatlidir.
Xocal1 soyqiriminin diinyaya ¢atdirilmasi istiqamatinde Heyder Oliyev Fondu
mihtm layihalor hoyata kegirir. Azarbaycan Respublikasinin Birinci vitse-
prezidenti xanim Mehriban Oliyevanin bu sahadoki misilsiz xidmatleri xtisusi
vurgulanmalidir. Ermonistan silahli qiivvelerinin Xocalida toratdiyi qirginla
bagli bir sira olkalords silsilo tadbirlor kegirilmis, anim morasimlori togkil
olunmusdur. Mshz bu ugurlu faaliyyat noticesinds hazirda dinyanin bir sira
olkalari, ABS-1n 20-don ¢ox stati, hamginin bazi beynalxalq togkilatlar Xocali
gatliaminin soyqirimi kimi taninmast barads qorarlar qabul edib. Bu saylarin
naticasindo artiq dinya ictimaiyyeti Xocalt facissi, torpaglarimizin zobt
edilmasi ils bagli daha ¢ox malumatlidir.

F.Abdullayev Xocali soyqiriminin beynolxalq alomds taninmasinda
Heyder Oliyev Fondunun vitse-prezidenti, islam Konfrans: Genclor Forumunun



madoniyyatlorarast dialoq tzre basg olagelondiricisi Leyla Oliyevanin
xidmatlorini xiisusi vurgulayib. Diqqata catdirilib ki, mahz Leyla Oliyevanin
togabbiist ilo 2008-ci il mayin 8-don baglanmis “Xocaliya adalat!” beynalxalq
kampaniyast Xocali soyqirimi haqqinda haqiqstlorin diinyaya g¢atdirilmasinda
mithim rol oynayib. Bu kampaniya ¢orgivasinde haor il yiizden ¢ox o6lkads
genigmiqyaslt todbirlor hoyata kegirilir. “Xocaliya adalst!” kampaniyasi
cargivasindas ¢akilon v bir ¢ox beynoalxalq miikafata layiq goriilmus “Sonsuz
dohliz” (Endless Corridor) sonadli filminin mixtalif o6lkalorde niimayis
etdirilmasi Xocalt soyqirimi ila bagli haqigetlorin taninmasi baximindan boytk
shomiyyat kasb edir.
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Anim tadbirinds homginin  Konstitusiya Moshkomasi  Aparatinin
omoakdasglarinin moruzalari dinlonilib.

Moruzslords Dagliq Qarabag miinaqigesi fonunda ermanilorin osas
hadaflordon biri olaraq Xocalint segmasinin he¢ do tosadiifi olmadig
vurgulanib. Qeyd olunub ki, bu soyqirimi tokcoa Azerbaycan xalqina deyil,
bogoriyyato qarst toradilmis eon agir cinayetdir. Xocalt soyqiriminin
toradilmasine gors bilavasito Ermanistanin hazirki rohborliyi maosuliyyst
dasty1r.

Anim tadbirins yekun vuran F.Abdullayev deyib ki, har bir azarbaycanli
Xocali soyqirimi, elacs do Ermoanistan-Azsrbaycan, Dagliq Qarabag miinaqigasi
ila bagli haqigstlarin diinya ictimaiyyatinin diqqatina ¢atdirilmasi Gigtin saylarini
artirmalidir. Xocali faciesi Azerbaycan xalqinin qan yaddasidir. Xocall
soyqiriminin taninmasi istiqgamatinds alda olunan naticalor demayo asas verir
ki, bu faciani toradanlor gec-tez adalot mithakimasi qarsisinda cavab veracaklor.
Buna gora do dovletimizin basgist Ilham Dliyevin otrafinda six birlogmoli, onun
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apardig1 siyasato dostok olmali, 6lkemizin haqq sesini diinyaya yaymaq
istigamatinda ¢aligmaliy1q.

Konstitusiya Mohkomasinin sadri bildirib ki, aprel doyisleri zamani
torpaqlarimizin bir qisminin iggaldan azad edilmasi, Cabrayil rayonunun
isgaldan azad olunan Cocuq Marcanli kondinin barpast ilo bagli Azsrbaycan
Prezidentinin imzaladigi Seroncam, azorbaycanli qagqin vo macburi
kogkiinlorin  dogma torpaqglarina gayitmalar istigamstindo gortlon igler
xalqumizin boyuk qayidis giniiniin uzaqda olmadigina inamini daha da
giiclondirir.

Anim marasiminds Xocali soyqirimi il baglit AZORTAC-1n hazirladigt
sonadli film niimayis olunub.
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