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“Konstitusiya Mohkamasinin insan hiiquqlarinin miidafiasi
sahasinda miihiim beynalxalq sanadlara asaslanaraq qabul etdiyi
qorarlar insanlarin siyasi, iqtisadi, sosial vo digar hiiquq va
azadhglarinin tomin edilmasina, doviatin hiiquqi biinévrasinin
mohkamlandirilmasina, galacak nasillar iiciin zangin hiiqugqi irsin
formalasmasina xidmat edir”.

Azarbaycan xalqumin Umummilli Lideri
Heydor OLIYEV



Azarbaycan Respublikasinin Prezidenti conab
ilham Oliyevin Azarbaycan Respublikas1 Konstitusiya
Mohkamasinin 25 illiyind hasr olunmus beynalxalq
konfransin istirakcilarina
MURACIOTI

Hormotli konfrans istirakcilar:!

Konstitusiya Mohkomasinin hoérmoatli hakimlari vo
amokdaslar!

Sizi Azorbaycan Respublikasi Konstitusiya Mohkomasinin 25 illi-
yino hosr olunmus “Konstitusiya normalarinin totbiqi vasitosilo
qanunvericiliyin inkisafi” movzusunda beynslxalq konfransin agilist
ilo olagodar somimi-golbdon salamlayiram.

Konstitusiya Mohkomosinin hazirki yubileyi Azorbaycan
xalqmin Umummilli Lideri Heydor Oliyevin 100 illiyinin gqeyd
olundugu dovre tosadif edir vo bu, dorin simvolik mona kosb
edir. Mohz Heydor Oliyevin rohborliyi ilo hazirlanaraq 1995-ci
ildo gobul edilmis Azorbaycan Respublikasinin Konstitusiya-
sinda Konstitusiya Mohkomosinin osas solahiyyatlori, bu
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tosisatin dovlat hakimiyyati orqanlari sistemindo miihiim yeri vo
rolu miioyyon olunmusdur.

Oton illor oarzindo Konstitusiya Mohkomosi somorali foaliyyoti
ilo vo qobul etdiyi qorarlarla Azorbaycan Respublikasi
Konstitusiyasinin aliliyinin tomin edilmasing, insan hiiquq vo
azadliglarinin miidafiosino, milli ganunvericiliyin, dinamik
doyison ictimai miinasibatlors uygun olaraq, Konstitusiyanin
miiddoalar1 nozoro alinmaqla tokmillosdirilmasino, comiyyotdo
hiiquq modoniyyatinin vo miixtolif saholordo hiiququn totbiqi
tocriibosinin daha da inkisaf etmoasino doyorli tohfo vermisdir.

Ominom ki, Konstitusiya Mohkomosi bundan sonra da
O0lkomizdo hiiquqi dovlet vo konstitusionalizm ideya vo
prinsiplorinin hoyata kegirilmosinds soylorini asirgomoyacakdir.

Azorbaycan Respublikasi Konstitusiya Mohkomasinin hakim-
lorini vo amokdaslarini 25 illik yubiley miinasibatils tobrik edir,
konfransin isino miivoffoqiyyotlor arzu edirom!

ilham OLIYEV
Azdrbaycan Respublikasinin Prezidenti

Bakt sahari, 03 iyul 2023-cii il



Azarbaycan Respublikasi Konstitusiya Mohkomasinin
yaradilmasinin 25 illiyi miinasibatild bir qrup soxsin
taltif edilmoasi haqqinda
Azarbaycan Respublikasi1 Prezidentinin Sorancami

Azorbaycan Respublikasi Konstitusiyasinin 109-cu maddosinin
23-cii bondini rohbar tutaraq, Azorbaycan Respublikasi Konstitusiya
Mohkomasinin yaradilmasinin 25 illiyi miinasibatilo qorara aliram:

Mohkomoa organlarinda vo dovloet qullugunda somorsli
foaliyyot gostordiklorino goro asagidaki soxslor toltif edilsinlor:

2-ci daracali “Vatona xidmatd gora” ordeni ils
g

Salmanova Sona Sadix qiz1

Qvaladze Rafael Sergeyevic

Quliyev Rauf Rohim oglu

3-cli daracali “Vatona xidmata gora” ordeni ilo
Qaracayev Ceyhun Yasinali oglu

Sofiyev Kamran Rauf oglu

“Taraqqi” medal ilo

Babayev Anar Sahlar oglu
Coforov Anar 9li oglu
Ibrahimov Saribay Davud oglu
Mommadova Diirdane Mirzs qiz1

“Dovlat qullugunda forqlonmoays gors” medal ild

Quliyev Zaur Agayar oglu
Mommodov ©sgar Allahverdi oglu.

[lham OLIYEV
Azarbaycan Respublikasinin Prezidenti

Baki sahari, 13 iyul 2023-cii il



Azdrbaycan Respublikasi1 Konstitusiya Mohkamasinin
faaliyyato baslamasindan 25 il kegir

10






“Otan illor arzinda Konstitusiva Mahkomasi samarali faaliyyati
ilo va gqabul etdiyi qorarlarla Azarbaycan Respublikast
Konstitusiyasimin aliliyinin tomin edilmasina, insan hiiquq va
azadliglarimin  miidafiasina, milli qanunvericiliyin, dinamik
dayisan ictimai miinasibatloro uygun olaraq, Konstitusiyanin
miiddaalart nazora alinmagqla tokmillosdirilmasina, comiyyatda
hiiquq moadaniyyatinin va miixtalif sahalords hiiququn tatbiqi
tacriibasinin daha da inkisaf etmasina dayarli to hfa vermisdir.

Ominam ki, Konstitusiya Moahkamasi bundan sonra da
olkomizda hiiquqi dovilat va konstitusionalizm ideya vo
prinsiplarinin hayata kecirilmasinda saylarini asirgamayacakdir”.

Azarbaycan Respublikasinin Prezidenti
ilham QLIYEV

Bu giinlordo Azorbaycan Respublikasinda ali konstitusiya
odalot miihakimasi orqaninin — Azorbaycan Respublikasi
Konstitusiya Mohkomosinin foaliyyoto baglamasinin 25 illiyi
tamam olur. Bu yubiley tarixinin Azaorbaycan xalqinin
Umummilli Lideri, miistoqil Azorbaycan ddvlotinin qurucusu,
dahi soxsiyyot Heydor Oliyevin anadan olmasinin 100 illiyina
tosadiif etmosi Konstitusiya Mohkomosi iiglin olduqca
olamatdardir.

Dévlotimizin baseist ilham Oliyevin 2022-ci il sentyabrin 29-da
“Azorbaycan Respublikasinda 2023-cii ilin “Heydor Oliyev ili”
elan edilmoasi haqqinda” Soroncaminda geyd edilib: “Heydor
Oliyev 0z xalqin1 zamanin miirokkob tarixi-siyasi sinaqlarindan
ugurla ¢ixarmis vo ardicil miibarizo apararaq onu miistoqilliyo
qovusdurmus qudrotli soxsiyyotdir. Azorbaycan xalqi yeni osro
vo yeni minilliys mahz Heydor Oliyev zokasinin isiginda godom
qoymusdur. Davaml: yiiksolis yolunda inamla irsliloyon miasir
Azorbaycan Heydor Oliyevin hoyat amalinin tontonasidir”.

XX osrin 90-c1 illorindo Azorbaycan olduqca miirokkab
dovrdon kegorok dovlot miistoqilliyini borpa etmosino baxma-
yaraq, mohz Ulu Ondor Heydor Oliyevin 6lko rohbaorliyino
qayidisindan sonra respublikada demokratik, hiiquqi va diinyovi
dovlat quruculugu vo votondas comiyyatinin togokkiilii miimkiin
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olub. Umummilli Liderin miistoqilliyimizin m&hkomlondirilmasi
istiqgamotindo gotiyyatli vo prinsipial movqeyi sayasindo 6lkodo
bas veron Ozbasinaliga vo horc-morcliyo son qoyulub, noticods
ictimai-siyasi sabitlik tam borqorar edilib. Miiasir Azorbaycan
dovlatinin memar olan Heydor Sliyevin 30 il avval, 1993-cii ilda
Olkonin siyasi rohborliyino gayidisindan sonra biitiin saholordo
sabitliyin tomin olunmasi1 genismiqyasl islahatlarin hoyata
kecirilmasino alverisli sorait yaratdi. Mohz Ulu Onderin ardicil,
moqsadyonlii siyasoti noticosindo hortorofli inkisafa nail olundu,
ictimai-siyasi sabitlik barpa edildi, hiiququn aliliyi, beynalxalq
birliyo inteqrasiya, votondas comiyyoti quruculuguna kecid
prosesi hoyata kecirildi. Bunlarin hamis1 dahi soxsiyyot Heydor
Oliyevin tarixi xidmotloridir.

Ulu Ondor Heydor ®liyevin hakimiyyato qayidisindan sonra
qarsida duran osas vozifolor 6lko daxilindo siyasi sabitliyin
tomin edilmasi, iqtisadi siyasat sahasinda prioritet istigamatlorin
miioyyonlosdirilmoasi, kompleks xarakter dasiyan islahatlarin
hoyata kegirilmosino osas yaradan qanunvericilik bazasinin
hazirlanmasi idi. Demokratik vo hiiquqi dovlet quruculugunu
osas inkisaf istigamoti olaraq secon 6lkomizdo bu vozifolorin
yerina yetirilmasi vo mogsadlora nail olunmasi {giin qisa
miiddotdo irimiqyasli ganunvericilik islahatlar1 reallasdirildi.
Hoyata kecirilon islahatlar ¢or¢ivosindo on miithiim hadiso 1995-
ci il noyabrin 12-do Umumxalq sosvermasi — referendum yolu ilo
miistoqil Azorbaycanin ilk Konstitusiyasinin qobul edilmosi
oldu. Siibhasiz ki, Umummilli Lider Heydor Bliyevin bilavasito
rohborliyi ilo 6lkonin Osas Qanununun hazirlanaraq qobul
edilmasi miistoqillik illorinin on miihiim nailiyystlorindon biri
oldu. Belo ki, comiyyotin hoyatinin bir c¢ox saholorindo
doyisiklikloro yol acaraq Konstitusiya insan hiiquq vo
azadliglarinin tominat1 tiglin olverisli sorait yaratdi, Olkodo
miiasir, votondas comiyyoti quruculugu toloblorino cavab veron
dovlateiliyin formalasmasinda vacib addim oldu. Konstitusiya
Azorbaycan Respublikasinda xalqin dovlet hakimiyyatinin
yegand manbayi oldugunu elan edir, 6z miigoddoratini sorbast vo
miistoqil holl etmoyi vo 6z idaroetmoa formasini miioyyon etmoyi
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xalqimizin suveren hiiququ kimi tasbit edir. Bundan slava, Osas
Qanun Azorbaycan dovlstini demokratik, hiiquqi, diinyavi, uni-
tar respublika elan edir, respublikamizda dévlot hakimiyyatinin
daxili mosalolordo yalniz hiiquqla, xarici mosololorde iso yalniz
Azorbaycanin torofdar ¢ixdig1 beynslxalq miigavilolordon irali golon
middoealarla mohdudlasdigini boayan edir, insan vo votondas
hiiquqlarinin vo azadliglarinin, Azorbaycan Respublikasinin
votondaslarina layiqli hoyat soviyyesinin tomin edilmasini dovlotin
ali moagsadi olaraq tosbit edir.

Osas Qanun Olkodo demokratik dovlet quruculugu vo
comiyyatin galocak inkisafi ticiin davamli hiiquqi zomin yaratdi.
Mohz homin dénomds Azorbaycanin miistoqilliyinin méhkom-
londirilmasi baximindan tariximizin on vacib dovriiniin tomali
qoyuldu. ©sas Qanunun gobulundan sonra milli ganunvericiliyin
tokmillosdirilmasi vo miitoroqqi beynolxalq tocriiboyo osas-
lanmasi istiqgamatindo olduqca miihiim addimlar atildi. Konstitu-
siyaya uygun olaraq, yeni hiiquq sistemi formalasdirmaq
mogsadilo Ulu Ondor gabaqcil beynalxalq tocriiboni, demokratik
doyor vo prinsiplori, eyni zamanda xalqimizin dovlot¢ilik tarixi
vo onanalarini rohbar tutmagqla genismiqyasli islahatlara basladi.

Xisusilo vurgulanmalidir ki, 6lkomizdo miasir mohkomo-
hiiquq sisteminin borqorar edilmasi mohz Ulu Ondor Heydor
Oliyevin adi ils baglidir. 1995-ci il Konstitusiyasinin dovlat vo
hiiquq sistemina gotirdiyi osas yeniliklordon biri do demokratik
hiiquqi dovlotin tomol daslarindan biri hesab olunan miistoqil
mohkomo hakimiyyotinin yaradilmasi oldu. 9sas Qanunun
gabulundan sonra miistoqil mohkomo hakimiyyatinin foaliyyetinin
tomin edilmasine yonolon qanunvericilik bazasi yaradilib, har kasin
hiiquq vo azadliglarinin daha somorali miidafio edilmosi iiglin
coxpilloli mohkomo sistemi formalagdirilib. Konstitusiyada tosbit
edilmis hakimiyyatlor bolgiisii prinsipino miivafiq olaraq mohkoma
hakimiyyoati orqanlar1t hom do keyfiyyot baximindan yeni
funksiyalar aldo etdi.

Dovlotimizin 9Osas Qanunu qoabul edildikdon sonra 1998-ci
ildo  konstitusiya nozaroti orqant olan Azorbaycan
Respublikasinin Konstitusiya Mohkomaosi foaliyyato basladi.
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Belo ki, 1997-ci il oktyabrin 21-do “Konstitusiya Mohkomasi
haqqinda” Azorbaycan Respublikasinin Qanunu qgobul edilib,
1998-ci il iyulun 14-do Milli Maclisin gorar1 ilo Konstitusiya
Mohkomaosi hakimlorinin toyin edilmasi ilo vo homin ilin iyulun
18-do Ulu Ondor Heydor Oliyevin Konstitusiya Mohkomasinin
mistoqilliyini vo hakimlorinin hiiquqi statusunu tomin etmok
mogsadilo imzaladigi Formanla Konstitusiya Mohkomasi rosmi
olaraq foaliyyoto basladi. Qeyd edilmoalidir ki, 6lkomizds
konstitusiya nozarati orqaninin foaliyyoto baslamasi, o ciimlodon
bu organin miistoqilliyinin tomin edilmosi, hakimlorinin sosial
tominatinin vo miidafioesinin giiclondirilmasi mohz Umummilli
Lider Heydor Oliyevin adi ils bilavasito baglidir.

Konstitusiya Mohkomasinin yaradicisi olaraq bu tosisatin osas
vazifolorindon birini Konstitusiyada tosbit edilmis insan hiiquq
vo azadliglarinin qorunmasinda géron Ulu Ondor Heydor Dliyev
bu Mohkomonin yaradilmasinin besinci ildoniimii miinasibatilo
miraciotindo qeyd edib: “Konstitusiya Mahkamasinin insan
hiiquqlarinin miidafiasi sahasinda miihiim beynalxalq sanadlaora
asaslanaraq qabul etdiyi qararlar insanlarin siyasi, iqtisadi, sosial
va digar hiiquq va azadliqlarinin tamin edilmasina, doviatin hiiquqi
bimovrasinin méhkamlandirilmasina, galacak nasillar iiciin zongin
hiiquqi irsin formalagmasina xidmat edir”.

Konstitusiya Mohkomasi Ulu Ondorin bu sdzlarini hor zaman
rohbor tutur vo {izorino qoyulan bu vacib missiyanin 6hdosindon
golmoaya calisir. Solahiyyatlorine aid edilmis mosalalors dair ali
konstitusiya odalot miihakimosi orqani olan Konstitusiya
Mohkomasinin asas magsadlori Konstitusiyanin aliliyini tomin
etmok, hor kosin osas hiiquq vo azadliglarini miidafio etmokdir.
Konstitusiya Maohkomosinin foaliyystindon bohs edorkon qeyd
edilmalidir ki, Mohkomaonin asas solahiyyatlori Konstitusiyanin 130-cu
maddosindo oksini tapib. Qanunvericilik vo icra hakimiyyati
organlarinin normativ aktlarinin, baladiyys vo mohkoma aktlarinin
Konstitusiyaya vo hiiquqi qiivvesino goro daha iistlin olan aktlara
uygunlugunun yoxlanilmasi1 Konstitusiya Mohkomasinin asas
solahiyyatlorindon biridir. Bu solahiyyati vasitesilo Konstitusiya
Mohkomaosi Konstitusiyanin vo ganunlarin aliliyini tomin edir.
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Mohkoma torafindon yoxlanilan norma mohz 9sas Qanunun horfino
vo ruhuna, o climlodon onun tomal prinsiplorine uygunlugu
baximindan qiymatlondirilir.

Konstitusiya Mohkomosinin digor miihiim solahiyyoti
Konstitusiyanin vo gqanunlarin sorhidir. Konstitusiya Mohkomasi
torofindon verilon sorhin osas moqgsodi Konstitusiya vo
qanunlarin miivafiq miiddoalarinin basa diisiilmosinds qeyri-
miloyyonliyin aradan qaldirilmasi, eyni zamanda, bu
miiddoalarin hoqiqi monasini vo mozmununu miioyyon etmok vo
bununla da, onlarin vahid totbiqi qaydasini miioyyan etmokdir.
Konstitusiya Mohkomasi bu solahiyyatini miivafiq hiiquq
subyektlorinin sorgulart vo mohkomolorin miiraciotlori osasinda
hoyata kecirir.

Qeyd edilmolidir ki, Konstitusiya Mohkomosi digor
mohkomolorlo garsiligli omokdasliq miinasibotlorinin inkisafina
hor zaman boOyiikk diggot yetirir. Konstitusiya Mohkomosinin
Plenumu torofindon qobul edilmis qorarlar sirasinda
mohkomolorin miiraciotlori osasinda Konstitusiya vo qanunlarin
sorhino dair ¢ixarilmis qorarlar xiisusi ¢okiyo malikdir. Belo ki,
mohkomolorin miiraciotlori osasinda qobul edilmis qorarlar
qanunvericilikde moévcud olan gqeyri-miioyyonliklorin aradan
qaldirilmasina yonolmoklo, vahid mohkomo tocriibosinin
formalagmasina tohfosini verir. Konstitusiya Mohkomasi
Plenumunun qorarlarinda oksini tapan hiiquqi modvqgelarin
mohkomolar torofindon birmonali totbiqi, eyni zamanda,
mohkomo tocriibosinin stabilliyino xidmot edir vo natico etibarilo
hiiquqtotbigetmoa tocriibosinin tokmillosdirilmosi baximindan
mithiim shomiyyat kasb edir.

Umummilli Lider Heydor Oliyevin bilavasito tosobbiisii ilo
2002-ci il avqustun 24-ds kecirilmis referendumla ©sas Qanuna
edilmis olavo vo doyisikliklor noticosindo Konstitusiya
Maohkomasinin asas salahiyyatlorini nozords tutan 130-cu
maddaya V, VI vo VII hissolor oslavo edilib. Naticods
konstitusiya odalot miihakimasi orqanina miiraciot etmok
hiiququna malik subyektlorin dairasi genislondirilib. Homin
olavolora asason, insan hiiquqlar: iizro miivokkil (Ombudsman),
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mohkomolor vo hor kos Konstitusiya Mohkomasino birbasa
miiraciot etmok hiiququ aldo edib.

Konstitusiya Mohkomosinin osas solahiyyotlorindon bohs
edorkon fordi sikayotlori, mahiyyot vo toyinatina osason isd
konstitusiya sikayatlorini xiisusilo qeyd etmok lazimdir. 2002-ci
ildo kegirilmis konstitusiya islahatlarindan vo 2004-cii ildo
“Konstitusiya Mohkomasi haqqinda” yeni Qanunun qiivvaya
minmosindon sonra Konstitusiya Mohkomasinds konstitusiya
sikayotlori institutu totbiq edilmoyo basladi. Qanunvericiliya
edilmis bu doyisikliklor Konstitusiya Mohkomaosinin
foaliyyotinin keyfiyyotco yeni morholoyo qodom qoymasina
sobob olub, insan hiiquq vo azadliglarinin miidafiosi {igiin
ohomiyyotli vasitonin oldo edilmosi baximindan miihiim zomin
yaradib. Miiasir hiiquq doktrinasinda konstitusiya sikayoti
institutu insan hiiquq vo azadliqlarinin dovlat torafindon
miidafiosinin effektiv mexanizmi olaraq gobul edilir vo Osas
Qanunun aliliyinin tomin olunmasinin somorali vo etibarli
vasitolorindon biri qismindo ¢ix1s edir.

Umumilikdo, Konstitusiya Mohkomosi foaliyyot gdstordiyi
illordo pozulmus hiiquq vo azadliglarin borpa edilmasine
yonolon bir sira mithiim gorarlar qabul edib, daxil olan sorgu vo
miiraciotlor asasinda qanunlarin vo digor normativ hiiquqi
aktlarin diizglin anlami vo totbiqino dair rosmi sorhlor vo izahlar
verib. Oton 25 ildo Konstitusiya Mohkomosinin Plenumu
torofindon timumilikdo 545 qorar vo 161 gorardad gobul edilib.
Bu qorar vo qorardadlarin boyiik hissosi Osas
Qanunda tosbit olunmus insan hiiquq vo azadliglarinin hoyata
kegirilmosi mosalolori ilo baglt olub.

Xiisusilo vurgulanmalidir ki, 1998-ci ildo Ulu Ondorin
tosobbiisii ilo Konstitusiya Mohkomaosi foaliyyoto basladigdan
sonra Umummilli Lider Heydor Oliyev ddvlot bascis1 olaraq
Konstitusiya Mohkomosine sorgu ilo miiraciot etmok
hiiququndan istifado edib. Belo ki, Ulu Ondor Heydor Oliyev
Konstitusiyanin 149-cu maddosinin VII hissasinin “Azarbaycan
Respublikasinin Milli Maclisina segkilor haqqinda” Qanunun
29.1-ci maddesino samil edilmasino dair miivafiq sorhin
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verilmasi {igiin Konstitusiya Mohkomasino sorgu ilo miiracist edib.
Bu sorgu ilo bagli Konstitusiya Mohkomaosinin Plenumu 2000-ci il
28 avqust tarixli Qorarinda geyd edib ki, sorguda qaldirilan mosalo
seckilordo Azorbaycan Konstitusiyasinda nozords tutulmus hiiquq vo
tominatlarin borgorar olunmasina yonoalib. Homin qorarda
Konstitusiya Mohkomosinin Plenumu belo qonasto golib ki,
Konstitusiyanin 149-cu maddssinin VII hissasine miivafiq olaraq
“Azorbaycan Respublikasinin  Milli  Maclisina  seckilor
haqqinda” Qanunun 29.1-ci maddoasinin miiddoalar1 yalniz bu
Qanunun qiivvoys minmasindan sonra Azarbaycan Respublikasi
ganunvericiliyino uygun olaraq yaranan vo miivafiq icra
hakimiyyoti orqanindan mioyyonlosdirilmis qeydiyyat
sohadotnamosi alan siyasi partiyalara samil edilir. Ulu Ondor
Heydor Oliyevin sorgu ilo Konstitusiya Mohkomasino miiraciot
etmosi bizim Mohkomo fiigiin oldugca ohomiyyotli hadiso
olmaqla, eyni zamanda milli qanunvericiliyin tokmillog-
dirilmosino yonalib.

Oton foaliyyat dovrii orzindo do daxil olmus sorgu, miiraciot vo
sikayotlora dair bir sira mithiim qorar vo gorardadlar qobul edilib.
Belo ki, Konstitusiya Mohkomosi Plenumunun Gonco Apellyasiya
Mohkomosinin miiracioti osasinda qobul edilon “Azorbaycan
Respublikasi Inzibati Xotalar Macollosinin 17, 18.2 vo 18.3-cii
maddolorinin olagoli sokildo sorh olunmasina dair” 2023-cii il
12 yanvar tarixli qorarinda qeyd olunub ki, nazariyyados togsir
dedikdo, soxsin torotdiyi ictimai tohliikoli omolo vo onun
noticoloring qosd vo ya ehtiyatsizliq formasinda psixi miinasiboti
nazarda tutulur. Togsir siiur vo irado kimi psixoloji elementlorin
mocmusudur vo bu elementlor miivafiq olaraq ictimai tohliikali
davranisin oqli vo iradoli toroflorini toskil edir. Bununla bels,
inzibati xatanin subyektlori forqli, yoni fiziki, vozifali vo hiiquqi
soxslor oldugundan, bu sahodo gqanunvericiliyin timumi
prinsiplori homin subyektlorin 6ziinomoxsus xiisusiyyatlari
nazors alinmagqla realizo olunur.

Konstitusiya Mohkomasinin Plenumunun qgonastino goro,
“arzu etmok”, “stiurlu” kimi kateqoriyalar hiiquqi soxs iigiin
sociyyoavi olmadigindan, inzibati xotanin subyektiv cohotinin
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zoruri olamoti kimi hiiquqi soxsin togsiri onun vozifsli
soxslorinin toqsiri ilo olagodo mioyyonlosdirilir. Beloliklo,
hiiquqi soxsin inzibati xota ilizro mosuliyyotinin yaranmasi hor
bir halda onun vozifali soxslorinin vo ya is¢ilorinin hiiquqazidd
davranis1 noticosindo bas verir, toqsiri iso Inzibati Xotalar
Macallasinin 18.2-ci maddesinds sadalanan soxslorin togsirinin
toromosidir. Eyni zamanda Konstitusiya Mohkomasinin
Plenumu qeyd edib ki, hiiquqi soxslorin inzibati xotaya goro
mosuliyyato colb edilib-edilmomosi masolosinin holli zamani
mohkomoalar torofindon hiiquqi soxsin bas vermis inzibati
xotanin qarsisinin alinmast liciin imkanlarinin olub-olmamasi,
onun torofindon nozarotin lazimi qaydada hoyata kegirilib-
kecirilmomosi miioyyon edilmolidir. ©ks yanasma hiiquqi
soxsloro miinasibotdo obyektiv togsirlondirmo hal1 yaratmis olar.
Bu Qorarinda Konstitusiya Mohkomosinin Plenumu belo
noticoya golib ki, Inzibati Xotalar Mocollosinin 18.3-cii
maddosinin monasina goro, hiiquqi soxsin xeyrino vo ya
maraqlarinin qorunmasi liglin homin Macallonin 18.2-ci maddasi
ilo ehtiva edilon vozifali soxslor torofindon nozarstin hoyata
kecirilmomaoasi noaticosindo Macallonin 17-ci maddesinds nozardo
tutulan vozifali soxs torofindon téradilon inzibati xotaya gore hor
iki subyekt (hiiquqi vo vozifoli soxs) masuliyyoto colb edils
bilar.

Digor bir qorar, Baki Apellyasiya Mohkomasinin miiraciati
osasinda qobul edilon “Azorbaycan Respublikast ©Omok
Macallasinin 172-ci maddoasinin 5-ci hissasinin sorh edilmasino
dair” 2023-cii i1l 11 aprel tarixli gorarinda Konstitusiya
Mohkomasinin Plenumu ©mok Macallasinin 172-ci maddosinin
5-ci hissosine vo homin maddonin “Qeyd” hissasing istinad
edorok bildirib ki, geyd olunan normalarin mozmunundan
gOriindlyii kimi, qanunverici is¢iyo amokhaqqinin azi bir faizi
moblogindo ddonc verilmosinin iki sortini miioyyon edib. Ilk
novbado omokhaqqinin verilmoasi gecikdirilmali va bu
gecikdirilmo isogdtiironin toqsiri liziindon bas vermsolidir.
Maddonin totbiqindo geyri-miioyyonlik yaradan mosolo iso
omokhaqqinin gecikdirilmosinin fordi omok miibahisosino sobab
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oldugu halda 6doncin verilib-verilmomasi ilo baglidir. Qorarda
gostorilib ki, omok miinasibatlori corcivosindo omokhaqqinin
gecikdirilmasino goro 6donilmasi nozords tutulan kompensasiya
igogotiiron torofindon vozifolorin lazimi qaydada icra edilmosi
liciin totbiq olunan tosir todbiri kimi ¢ixis edir. Digor torofdon, bu
o0donc borpaedici funksiya dasimaqla isogotiironin isci
qarsisinda maddi mosuliyyatinin névii kimi ¢ixis edir. Homginin
omok ganunvericiliyinin toloblorindon irsli golorok bu 6donc
is¢inin omoak hiiquglarinin slavo miidafio tominati kimi ¢ixis edir
vo bu hiiquq heg bir halda toroflor arasinda miibahisonin olub-
olmamasi il alagalondirilmomalidir.

Formalasdirilmis hiiquqi mdévqeds qeyd edilib ki, ©Omok
Macollosinin  172-ci  maddosinin  5-ci  hissosinin ikinci
climlosinin tolobino goro, isogodtiiron O0doncin verilmosindon
imtina etdiyi halda is¢i yaranmis miibahisoni mohkomo
qaydasinda holl etmoys mocbur olur. Bu baximdan normanin
mozmununun forqli sorhi, yoni 6doncin yalniz fordi omok
miibahisosinin yaranmadigi halda 6donilmali olmasi1 kimi sorhi
hiiquqi montigo uygun olmamaqla yanasi, is¢inin omok
miinasibotlorino daxil olmasinin asasini toskil edon omokhaqqi
hiiququnun pozulmasina goro i1sogdtiironin mosuliyyotdon konar
qalmasina gotirib ¢ixarar. Eyni zamanda bu is¢inin omokhaqq1
hiiququnun pozulmasi sobobindon qanunvericiliklo taninan
O0doncin verilmasi tolobinin tomin edilmosi iiciin mohkomoyo
miiraciot etmosini do monasiz edar. Bu halda homin maddonin
totbiqi miimkiinsiiz olur vo o, ochomiyyatsiz normaya ¢evrilmoklo
faktiki olaraq is¢ini miivafiq 6donci tolob etmok hiiququndan
mohrum edir. Homin qorarda Konstitusiya Mohkomasinin
Plenumu belo naticoyo golib ki, omok miinasibatlorinin subyektlorin
hiiquq vo monafelorinin  boraborliyi  prinsipi  osasinda
nizamlanmasini nozoro alaraq, 9mok Mocollosinin 172-ci
maddasinin 5-ci hissosindo nozordo tutulmus “hor gecikdirilmis
glin Uciin 1s¢iya amakhaqqinin azi1 bir faizi moblogindo 6danc
verilmolidir” miiddoas1 fordi omok miibahisosinin yarandigi hala
da samil edilir. Eyni zamanda qeyd edilib ki, ©mak Macallasinin
296-c1 maddoasinin 4-cii hissasino uygun olaraq, is¢i, hliququnun
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pozuldugunu askar etdiyi giindon 1 il oarzindo 6doncin verilmasi
barodo mohkomoyo miiraciot eds bilor.

Baki Apellyasiya Mohkomosinin digor miiracioti osasinda gobul
edilon “Azorbaycan Respublikast Torpaq Macollosinin 73-cii
maddasinin 1-hissasinin vo 75-ci maddasinin 2-ci hissasinin
Azorbaycan Respublikas1 Miilki Macollosinin 719.1-ci vo 719.4-cii
maddslori ilo olagoli sokildo sorh edilmosino dair” 2023-cii il
16 iyun tarixli gorarinda Konstitusiya Mohkomosinin Plenumu
Miilki Macallonin vo Torpaq Macallosinin miivafiq maddslorino
istinad edorok qeyd edib ki, eyni maosaloni tonzimloyaon
gostoarilon normalar bir-birindon forqli 1ki qayda miisyyan
etdiyindon qanunvericilikds kolliziya yaranib. Qeyd edilib ki,
konkret is lizro faktiki hallarin arasdirilmasi vo qanunvericiliyin
tofsiri osasinda totbiq olunmali olan normalarin se¢iminin, ilk
novbodo, Konstitusiyanin 147-ci maddosinin II hissosinin vo
149-cu maddosinin miivafiq miiddoalarina uygun hoyata
kecirilmasi vo iyerarxiya prinsipinin totbiq olunmasi timumi
yurisdiksiyali mohkomolorin hiiquq totbigedici foaliyyotinin
tozahiiri kimi qobul edilmoalidir. Qorarda gostorilib ki, Torpaq
Macoallasinin 73-cii maddasinin 1-ci hissasi vo 75-ci maddasinin
2-c1 hissasinda, hom do Miilki Macallonin 719.1-ci vo 719.4-cli
maddalorinds nozords tutulan normalar 2011-ci i1l fevralin
17-don ovval qlivvoys minib. Bu sobobdon, “Normativ hiiquqi
aktlar hagqqinda” Konstitusiya Qanununun 2.5-ci maddasi homin
normalar arasinda olan kolliziyanin aradan qaldirilmasinda
totbiq edilo bilmoz. Digor torofdon Konstitusiya Mohkomosinin
Plenumu hesab edib ki, miraciotdo gostorilon kolliziyanin
aradan qaldirilmast Torpaq Macollosinin 75-ci maddosinin 6-c1
hissasinda tosbit olunmus xiisusi kollizion normanin totbiqi ilo
hoyata keg¢irilmolidir. Bu Qorarda Konstitusiya Mohkomosinin
Plenumu belo noticoyo golib ki, Torpaq Maocollosinin 73-cii
maddasinin 1-c1 hissasi, 75-c1 maddasinin 2-c1 hissasi vo Miilki
Macallonin 719.1-ci vo 719.4-cii maddolorinin torpaq icarasi
miiqaviloesi iizro torpaq hiiquq miinasibotlorine xitam verilmaosi
barodo miiddoalar1 arasinda movcud olan kolliziya bu qorarin
tosviri-osaslandirici hissasindo gostorilon hiiquqi movgelora
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uygun olaraq Torpaq Macollosinin 75-ci maddasinin 6-c1 hissasi
totbiq edilmoklo holl olunmalidir.

Qeyd edilmolidir ki, Konstitusiya Mohkomosi konstitusiya
odalot miihakimoasinin miiasir tocriibo vo inkisaf meyillorinin
oyronilmoasino, homginin bu tocrilbbonin Mohkomonin
foaliyyotinds totbiq edilmosine hor zaman xiisusi diqqat yetirir.
Konstitusiya Mohkomasinin Plenumu qobul edilon bir sira
gorarlarinda beynolxalq hiiquqi aktlarin, o ciimlodon “Insan
hiiquglarinin  vo osas azadliglarin miidafiosi haqqinda”
Konvensiyanin miiddealarina, Insan Hiiquqlar1 iizro Avropa
Mohkomasinin presedent hiiququna, homg¢inin respublikamizin
torofdar ¢ixdig1 digor beynolxalq miiqavilslors istinadlar edir.

Umumiyyotlo, 6ton 25 ildo 6z hiiquqi mdvqelorini daha da
osaslandirmaq mogsadilo Konstitusiya Mohkomasinin Plenumu
torofindon qobul edilon 404 qorarinda beynolxalq hiiquq
normalarina, Insan Hiiquqlar1 iizro Avropa Mohkomasinin
presedent hiiququna vo xarici Olkolorin konstitusiya odalot
mithakimosi organlarinin tocriibasing istinadlar edilib. Homg¢inin
Konstitusiya Mohkomosi foaliyyoto basladigi  vaxtdan
beynolxalq olagoalorin genislondirilmasino xilisusi ohomiyyot
verarak, xarici Olkalarin konstitusiya nazarati orqanlari vo bir sira
beynolxalq toskilatlarla six omokdasliq edir. Hazirda Mohkomomiz
Avropa Surast Venesiya Komissiyasinin Odalot Miihakimosi iizro
Birgo Surasi, Avropa Konstitusiya Mohkomolori Konfransi,
Konstitusiya ©Odalot Miihakimasi lizro Diinya Konfransi, Asiya
Konstitusiya Mohkomolori vo Ekvivalent Institutlar Assosiasiyast,
Avrasiya Konstitusiya Nozaroti Orqanlar1 Assosiasiyasi, Islam
Diinyas1 Konstitusiya Yurisdiksiyalar1 Konfransi, Tiirk Diinyasi
Konstitusiya Yurisdiksiyalart Konfransmin tamhiiquqlu tizvidiir.
Konstitusiya Mohkomosi beynolxalq mohkoma-hiiquq amokdaglig
corcivasindo hor il miixtolif dovlotlorin konstitusiya nozarati
organlari, homginin beynolxalq toskilatlar torofindon toskil olunan
motobar tadbirlords istirak edir. Sonuncu bela todbirlordon biri bu il
mayin 29-dan iyunun 2-dok “Mohkomoys olcatanliq: konstitusiya
perspektivlori” movzusunda Asiya Konstitusiya Mohkomolori vo
Ekvivalent Institutlar Assosiasiyasinin ¢orcivasindo kecirilon
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beynolxalq simpozium oldu. Bu todbir ¢orgivosindo bir sira aktual
masalalor barasinds otrafli fikir miibadilosi vo miizakirslor aparilib,
moruzolor dinlonilib. Bu ciir beynolxalq konfrans vo todbirlorin
kecirilmosi konstitusiya odalot miihakimosi sahosindo qabaqcil
tocriibo miibadilosinin aparilmasit baximindan olverigli imkanlar
yaradir, homg¢inin mohkomolor vo beynoalxalq toskilatlar arasinda
yeni omokdasliq miinasibotlorinin qurulmast {iglin universal bir
platformadir.

Konstitusiya  Mohkomosi  gonclor arasinda  hiiquqi
maariflondirmo isinin hoyata kecirilmosina xiisusi diqqat yetirir.
Gonclorin hiiquq madaniyyatinin inkisafi, hiiquqi biliklorinin
artirilmasi, Konstitusiyanin osaslarinin vo mahiyyatinin daha
dorindon 6yronilmosi vo tobligi mogsoadilo ononovi olaraq har il
O0lkomizin miixtolif bdlgolorindo ali tohsil miiossisolarinin
tolobolori vo orta moktob sagirdlori arasinda hiiquq olimpiadalar1
kegirilir. Belo ki, 2022-ci ilin oktyabrinda xalgimizin Umummilli
Lideri Heydor Oliyevin anadan olmasmnin 100 illiyi vo 12
Noyabr — Konstitusiya Giiniino hosr olunmus “Hiiquqi dovlstin
osaslar1” adli hiiquq olimpiadas1 respublikanin bir sira
rayonlarinda kegirilib. Eloco do cari ilin fevral-mart aylarinda
Umummilli Lider Heydor ®Oliyevin 100 illik yubileyi
miinasibotilo Konstitusiya Mohkomosinin, Elm vo Tohsil
Nazirliyinin, Gonclor vo Idman Nazirliyinin birgo toskilatgilig
ilo paytaxtda moktoblilor arasinda vo Azarbaycan Dovlot Iqtisad
Universitetinin Tiirk Diinyas: Iqtisad Fakiiltesindo “Heydar
Oliyev vo hiiquqi dovlot” adli hiiquq olimpiadalar: toskil edilib.

Konstitusiya Maohkoamasinin 25 illiyi miinasibatile bu il iyulun
4-do Bakida “Konstitusiya normalarinin totbiqi vasitosilo
qanunvericiliyin inkisafi” moévzusunda beynolxalq konfrans
kecirilib. Konfransda Tirkiyo, Albaniya, Belarus, Bolqgaristan,
Giirciistan, Rusiya, Qazaxistan, Qirgizistan, Ozbokistan,
Indoneziya, Macaristan, Serbiya, Tailand Konstitusiya
Mohkomolorinin sadr vo hakimlori, habelo Azorbaycanin bir sira
dovlot organlarinin rohborlori vo niimayondolori, alimlor, elm
xadimlori vo digor qonaqlar istirak ediblor. Todbirdo
konstitusiya odalot miihakimosi ilo bagli miixtolif aktual
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movzulara dair maruzalor dinlonilib, miiasir dovrde konstitusiya
odalot miihakimosinin qarsilasdigi cagirislara dair miizakirolor
vo fikir miibadilesi aparilib. Dvlatimizin bascis1 Ilham Bliyev
Konstitusiya Mohkomosinin 25 illiyina hosr olunmus beynolxalq
konfransin istirak¢ilarina, homg¢inin Mohkomonin hakimlori vo
omokdaslarina miiraciot edib. Azorbaycan Prezidentinin
miiraciotindo deyilir: “Otan illor arzinda Konstitusiya
Mohkamasi samoarali faaliyyati ilo va qabul etdiyi qararlarla
Azarbaycan Respublikasi Konstitusiyasinin aliliyinin tomin
edilmasina, insan hiiquq va azadliqlarinin miidafiasina, milli
qanunvericiliyin, dinamik dayisan ictimai miinasibatlora uygun
olaraq, Konstitusiyanin miiddaalart nazora alinmagqla
tokmillagdirilmasina, comiyyatda hiiquq moadaniyyatinin va
miixtalif sahalards hiiququn tatbiqi tacriibasinin daha da
inkisaf etmasina dayarli to hfa vermisdir.

Ominam ki, Konstitusivya Moahkamasi bundan sonra da
olkomizda hiiquqi dovilat va konstitusionalizm ideya vo
prinsiplarinin hayata kecirilmasinda saylarini asirgamayacakdir”.

Dovlotimizin  basgis1  Ilham  Oliyevin  Konstitusiya
Mohkomosinin foaliyyotino yliksok qiymot vermosi vo eyni
zamanda etimad gostorilmasi hor birimiz ii¢lin olduqca
ohomiyyatli vo qlirurverici olmaqla, homg¢inin boyiik mosuliyyot
demokdir. Konstitusiya Mohkomaosi bundan sonra da gdstorilon
bu yiliksok etimad: dogrultmaga, eloco do qarsiya qoyulan
mogsad vo vazifolorin 6hdosindon layiginco golmoya ¢alisacaq.

Qeyd edilmolidir ki, tarixi ndqteyi-nozordon qisa miiddot
orzindo dovlotimiz nohong inkisaf yolu kegib. Olkomiz dinamik
sokildo inkisaf edorok ildon-ilo giiclonir vo bu giin parlaq vo
qudrotli dovriinlii yasayir. Siibhosiz ki, oldo olunan ugurlarin
osast mohz Umummilli Lider Heydor Oliyevin hakimiyyaoti
dévriinde qoyulub. Ulu Ondorin hom sovetlor dovriindo, hom do
miistoqillik illorindo gordiyii islor sonralar Azorbaycanda milli
dovlateilik ideyalarinin aparict qlivvaya cevrilmosi vo eyni
zamanda biitiin comiyyotin bu ideya otrafinda birlogmaosi iigiin
sorait yaradib. Umummilli Lider Heydor Oliyevin Azorbaycana
rohbarliyinin ikinci ddnomindos ¢ox Onomli bir istigamat iso isgal
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olunmus torpaqlarin azad edilmosi, orazi biitovlilyiiniin barpasi
idi. Isgalin daha da genislonmosinin qarsisin1 almaq mogsadilo
Ulu Ondor torafindon dorindon diisiiniilmiis vo miisbat noticalarin
oldo edilmosino yonolmis mithiim addimlar atilib. Mohz
Umummilli Lider Heydar Bliyevin gatiyyati naticosindo 1994-cii
il mayin 12-ds atoskoso dair raziliq olds olunub. Atogkas rejiminin
yaratdif1 voziyyotdon istifado etmoklo Ulu Ondor qisa zamanda
Azorbaycanda bir ¢ox sahonin inkisafinda, o climlodon nizami Milli
Ordunun formalagmasinda ohomiyyotli doOniis yarada bildi.
Umummilli Lider Heydor Oliyev yaxs1 bilirdi ki, tarixi odaloti vo
Olkomizin orazi biitovlilylinii borpa etmok, eyni zamanda, dovlot
mistoqilliyini mohkomlondirmok vo hor ciir tohdidlors cavab
vermok iiglin ordu quruculugunda koklii islahatlarin aparilmast,
miasir standartlara cavab veran miiasir vo giiclii Silahl1 Qiivvalorin
yaradilmasi olduqca vacibdir.

Miiasir ordu quruculugu prosesi sonradan Prezident ilham
Oliyev torofindon ugurla davam etdirilorok Silahli Qiivvalorimiz
on qabaqcil vo nlimunavi ordular sirasina daxil oldu. Horbi
quruculuq prosesi dovletimizin basc¢isinin rohborliyi ilo
mahiyyot vo keyfiyyot baximindan yeni inkisaf morholosino
gqodom qoydu. Qazanilan nailiyyatlor Prezident ilham Bliyevin
siyasi iradosino uygun olaraq Silahli Qiivvolorin doyis
qabiliyystinin artirilmasi, maddi-texniki tochizatinin yaxsilas-
dirilmasi, yiiksok ixtisasli, pesokar zabit korpusunun formalas-
dirilmasi istigamotindo aparilan mogsadyonlii siyasot sayasindo
miimkiin olub.

Qirx dord giinlikk Voton miiharibosindo gazanilan mohtosom
Qoloba Miizoffor Ali Bas Komandan Ilham ®Oliyevin Ulu
Ondorin vosiyyatino amol edorok vo xalqimizin 30 illik hosratino
son qoymagqla dovletimiz vo xalqimiz tlgiin yazdigr milli
dovlateilik tariximizin qilirurlu vo sorofli sohifosidir. Dovlot
bascist Ilham Oliyevin qeyd etdiyi kimi: “Ikinci Qarabag
miiharibasindaki Qoalaoba iso bizim tarixi ugurumuzdur, tarixi
Zoforimizdir. Bu Zafor Azarbaycan durduqca qalacaq, bizim
qalbimizds, yaddasimizda, kitablarda, asarlorda. Bu, gohromanlhgq
dastamidir. Bu, misli gérimmamis gohromanhqdir”.
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Qazanilan sanli Zofor tariximizin an parlaq sohifasi, indiki vo
golocok nosillorin hor zaman foxr edocoyi gohromanliq
salnamosidir. Miizoffor Ali Bas Komandan Ilham ®liyevin
yenilmoz siyasi irado vo qotiyyoti, sorkordolik moharoti,
Ordumuzun gohromanligi vo xalqg-iqtidar birliyi, xalqimizin
dovlotimizin bascis1 otrafinda bir mogsad namins soforborliyi
Voaton miiharibasindo dovlatimizin sanli Qoalobasini tomin edon
amillor idi. Bu Qoloba sayosindo dovlotimizin Osas Qanunun
hiiquqi qilivvesi isgaldan azad edilmis torpaqlarimizda boarpa
olundu, eyni zamanda, votondaslarimizin Konstitusiyada tosbit
edilmis bir sira hiiquqglarinin, o climlodon sorbost horokot etmok,
O0zlino yasayls yeri se¢mok, tohlilkosiz yasamaq Kkimi
hiiquqglarinin tam sakilde barpasi iiciin zomin yarandi.

Bu giin artiq 6lkomiz {iglin yeni realliglar, yeni quruculug,
isgaldan azad edilmis orazilorin borpasi vo hortorofli inkisafi
dovriidiir. Isgaldan azad edildikdon sonra bu orazilorin tezliklo
borpasi vo yenidon qurulmasi, ke¢mis mocburi kogkiinlorin 6z
dogma yurdlarina qayitmasit vo orada moskunlasdirilmasi,
regionun golocok sosial-iqtisadi inkisafi qarsida duran osas
vozifalordondir. Hazirda isgaldan azad olunan orazilorin barpa
vo yenidonqurma prosesi yliksok siirotlo hoyata kegirilir.
Prezident ilham Oliyevin Qarabag vo Seorqi Zongozur iqtisadi
rayonlarina miitomadi soforlori vo orada aparilan isloro
bilavasito nozarot isgaldan azad olmus orazilorimizin baorpa,
yenidonqurma prosesinin dovlot qarsisinda duran prioritet
istigamot olmagqla daim diggot morkozindo saxlandigini bir daha
tosdiqloyir. Hazirda hor kos bu orazilordo hoyata kegirilon
miihtim islorin sahididir. Burada dagidilan hor bir kond vo sohor
tamamilo yenidon qurulur. Voton miiharibasindon 6ton miiddotds
Qarabag vo Sorqi Zongozurda mohtosom layiholorin tomoli
qoyulur, bir ¢ox irimiqyaslt layiholor iso artiq basa ¢atdirilib.
Elektrik stansiyalarinin, genis yol sabokasinin, korpi vo
tunellorin, hava limanlarinin, otellorin, istehsalat miiossi-
solorinin, sosial infrastruktur obyektlorinin tikintisi gdstorir ki,
isgaldan azad edilmis orazilorimizin borpasi kompleks xarakter
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dasiywr. Qisa miiddotdo bu ciir iri infrastruktur layihslorinin
hoyata kecirilmasi biitlin diinyada boyiik maraga sobob olur.

Dévlotimizin bascis1 ilham Sliyevin bilavasito rohborliyi vo
Birinci vitse-prezident Mehriban xanim ©Oliyevanin yaxindan
istirakt  ilo isgaldan azad edilmis orazilordo miiasir
infrastrukturun yaradilmasi vo barpa prosesi ilo baglh coxsaxali
islor hoyata kegirilir. Bu orazilordo aparilan borpa islori
Azorbaycan Respublikasi orazisinin vahidliyi, toxunulmazligi vo
boliinmazliyi ilo bagli konstitusiya prinsipinin tomin edilmosinin
oyani gostoricisidir.

Isgaldan azad edilmis orazilorin borpast ilo bagli hoyata
kegirilon biitiin layiholor bir daha onu gdstorir ki, dévlotimiz
homin orazilori regionun on inkisaf etmis orazilorindon birino
cevirmayi qarsitya moagsad olaraq qoyub. Bu orazilorin boyiik
tobii ehtiyatlara malik olmasi bu mogsodin oldo edilmasino daha
da olverisli imkan yaradir. Eyni zamanda gercoklosdirilon
noqliyyat layiholori golocokds bu regionun qonsu o6lkslor ilo
iqtisadi  olagolorin  qurulmasinda osas tranzit oraziyo
cevrilmasino imkan yaradacaq. Bu sobobdon do azad edilmis
orazilordo olverisli infrastrukturun yaradilmasi yalniz
Azorbaycan tiglin deyil, homginin biitlin region {i¢iin do olduqca
ohomiyyoatlidir.

Kee¢mis mocburi kdckiinlorin 6z dogma torpaqlarina qayitmasi
arzular1 artiq realliga cevrilib. 2022-ci il noyabrin 16-da dovlot
bascist Ilham ®Oliyevin imzaladigi Sorancamla “Azorbaycan
Respublikasinin isgaldan azad edilmis orazilorino Boyiik
Qayidisa dair I Dovlot Programi1” tosdiglonib. Soroncamda qeyd
edilib: “Hoyata kecirilon moqgsadydnlii vo genismiqyasl
layiholor Qarabag vo Sorqi Zongozur iqtisadi rayonlarinin siiratlo
dir¢olmasing, ohalinin dayaniqli moskunlagmasina vo davamli
iqtisadi aktivliyinin tomin olunmasina xidmot edir, habelo homin
orazilorin yiiksok inkisaf etmis regiona ¢evrilmosi {iglin saglam
biindvro yaradir”.

Bu Dovlot Programinin mogqsadloring aiddir: orazilords
tohliikesiz yasayis1 vo dovlot idaroetmosini toskil etmok; sohar,
gosobo vo kond yasayis montogoalorinin tikintisini vo dayanigh
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infrastrukturla tominatin1 hoyata kecirmok; miiasir standartlara
uygun xidmotlorin yaradilmasini tomin etmok; orazilordo
moskunlasacaq ohalinin sosial miidafiosini giliclondirmok;
ohalinin mosgulluq imkanlarin1 artirmaq; sosial xidmatlorin
ohato dairosini genislondirmok vo olcatanligi tomin etmok;
dayaniqli sosial-iqtisadi inkisafi tomin etmok vo digorlori.
Dovlotimiz torosfindon atilan bu addimlar Konstitusiyamizda
tosbit edilmis bir sira sosial hiiquqlarin tomin olunmasindan irali
golir. Boyiik Qayidisa dair I Dovlot Programina uygun olaraq
kegmis mocburi kockiinlorin qisa zamanda dogma yurdlarina
qayitmalar1 istiqgamatindo biitiin imkanlar soforbor edilib. Artiq
Zongilan rayonunun Agali kondino, Tortor rayonunun Talis
kondina, Lagin soharing ilk morholodo kogiiriilon ailolor dogma
torpaqlarina qayidiblar.

Bu giin Azorbaycan sabit vo giiclii iqtisadiyyati, maliyyo
dayaniqlig1 vo genis resurslart olan, olduqca miihiim geosiyasi
movqge tutan, eyni zamanda, enerji tohliikosizliyinin tomin
edilmasinda vacib rol oynayan dovlatdir. Beynalxalq vo regional
omokdasliga miithiim tohfolor vermoklo, artan iqtisadi giicli vo
beynoalxalq niifuzu sayasinds 6lkomizin bilavasito togobbiisii vo
istirak1 ilo qlobal layiholor ugurla icra edilir. Dovlotimizin
bascis1 Ilham Oliyevin qeyd etdiyi kimi: “Bu giin miistoqil
Azorbaycan dovleti hom diinya miqyasinda 6z movqgelorini
kifayot godor mohkomlondirib, eyni zamanda, bu giin miistaqil
Azorbaycan dovloati istonilon naticoni alds etmoyo gadirdir”.

Prezident ilham Bliyevin 2022-ci il 22 iyul tarixli Seroncami
ilo tosdiq edilmis “Azarbaycan Respublikasinin 2022-2026-c1
illordo sosial-iqtisadi inkisaf Strategiyasi”nda geyd edilib: “Bes
fundamental notico — qalib dovlst, beynolxalq niifuz, tohsilli
comiyyat, boyiik iqtisadi potensial vo yiiksolon rifah 6lkonin 10
illik sosial-igtisadi inkisaf nailiyyotlorini xarakterizo edir. Bu
nailiyyotlor uzunmiiddatli dovrde o6lke iqtisadiyyatt {igiin
keyfiyyotco  yeni  sosial-iqtisadi  inkisaf = simasinin
formalasmasina boyiik tohfo verocok. ©ldo olunmus nailiyyatlor
son 10 ildo hoyata kecirilon genismiqyasli hodoaflors hesablanmis
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islahatlarin noticasidir. Tarixde az 6lke tapmagq olar ki, comi 30
il orzindo belo ugur hekayasi yaza bilsin™.

Miiasir beynolxalq miinasibatlor sisteminin tamhiiquqlu lizvii
olan 6lkomiz hor il motabor, beynslxalq miqyasli konfranslara,
qlobal forumlara, zirvo goriislorino vo digor miithiim todbirloro,
ikitorofli vo goxtorofli goriislors, idman yarislarina, musiqi vo
incosonot festivallarina layiqinco ev sahibliyi edir. Siibhosiz ki,
bu todbirlor 6z ndvbosindo Azorbaycanin zongin tarixi vo
madoni irsinin, multikultural doyorlorinin tobligino sorait
yaradaraq, Olkomizin beynolxalq alomds niifuzunu daha da
yiksoldir.

Bu ciir yiliksok nailiyyatlorin oldo edilmaosi {iglin dovlotimizin
bascis1 Ilham Oliyevin soxsi niifuzu, qotiyyoti, siyasi iradosi,
milli maraqlara asaslanan daxili vo xarici siyasati sayasindo ¢ox
boyik vo ciddi islor goriilib vo goriilmokdodir. ©minliklo
bildirmok istordim ki, Prezident ilham Oliyevin rohborliyi ilo
Azorbaycan dovleti vo xalqi yeni nailiyyatloro imza atmaqda
bundan sonra da davam edocok. Konstitusiya Mohkomasi do 6z
ndvbosinda, miiollifi Ulu Ondor Heydor Oliyev olan Osas
Qanunun miidafissi, miistoqil dovlotimizin modhkomlonmasi,
gqanunculugun qorunmasi istigamoatindo ddvlot bascisi Ilham
Oliyevin hoyata kecirdiyi ¢oxsaxoli vo miitoroqqi foaliyyatino
dostok olaraq, tizorino diison mosuliyyatli vozifslori bundan
sonra da layiqinca yerino yetirmoyo daim c¢alisacaq.

Farhad ABDULLAYEV

Azarbaycan Respublikasi
Konstitusiya Mohkamasinin Sadri
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Azdrbaycan Respublikasi1 Konstitusiya Mohkamasinin
25 illiyina hasr olunmus Beynolxalq Konfrans kec¢irilmisdir
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Iyulun 4-do Bakida Azorbaycan Respublikas1 Konstitusiya
Mohkomasinin 25 illik yubileyi ilo slagadar "Konstitusiya nor-
malarinin totbiqi vasitasilo ganunvericiliyin inkisafi" movzu-
sunda beynalxalq konfrans kegirilib.

Konfransda Azorbaycan Respublikasi Milli Maclisi, Odliyyo
Nazirliyi, Ali Mohkomo, Daxili Islor Nazirliyi, Bas Prokurorluq,
Insan Hiiquglari iizra Miivokkil (Ombudsman), Vokillor Kollegi-
yasinin rohbar vo niimayondolori, Baki Dovlot Universitetinin
rohbar vo niimayondolori, habelo bir ¢ox mohkomaolorin sadr vo
hakimlori, taninmis alimlor, hiiquq ictimaiyyatinin niimayon-
dolori istirak ediblar.

Homginin, todbirdos istirak etmok ticiin Bak1 sohoarino Tiirkiyo,
Qazaxistan, Ozbakistan, Rusiya, Albaniya, Belarus, Bolqgaristan,
Giirciistan, Qirgizistan, Indoneziya, Macaristan, Serbiya vo
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Tailand Konstitusiya Mohkomoalorinin niimayondo heyoatlori
tosrif buyurublar.

Konfransin ovvolindo Azorbaycan Respublikasinin Dovlot
Himni saslondirilib.

Konfransi agiq elan edon Konstitusiya Mohkomaosinin sodri
Forhad Abdullayev ilk 6nco Azarbaycan Respublikasinin Prezidenti
conab Ilham Oliyevin Konstitusiya Mohkomasinin 25 illiyi ilo
olagodar tinvanlandigi tobrik moktubu soslondirib.

Sodr Forhad Abdullayev tobrik moktubuna goéro Azorbaycan
Respublikasinin Prezidenti Zati-Alilori conab ilham Oliyevo
Konstitusiya Mohkomasinin biitiin kollektivi vo konfrans
istirak¢ilar1 adindan 6z dorin tosokkiiriinii vo minnotdarligini
bildirib. Forhad Abdullayev geyd edib ki, Dovlotimizin Basci-
sinin Konstitusiya Mohkomaosinin isino verdiyi bu qiymot
Mohkomonin kollektivi ii¢iin yiiksok etimadin tozahiiriidiir.

Forhad Abdullayev xiisusilo vurgulayib ki, Dovlot Basgist
conab Ilham Oliyev mohkomo hakimiyyotinin miistaqilliyinin
tominatgist olaraq hakimlorin vo {Umumilikdo mohkomo
orqanlarinin qorozsiz, mistoqil vo soffaf foaliyyotini, onlarin
maddi-sosial tominatini daim diqqot morkozinds saxlayir. Bu
diggot mohkomo hakimiyyati iiciin ¢ox doyarlidir vo hor bir
hakim ii¢lin ¢ox ohomiyyatlidir.

Daha sonra sodr Forhad Abdullayev Konfransda istirak edon
qonaqlar1 salamlayaraq qeyd edib ki, bu il mayin 10-da
Azorbaycan xalqmnin Umummilli Lideri, miistoqil Azarbaycan
dovlatinin memar1, gorkomli siyasi vo dovlot xadimi Heydor
Oliyevin anadan olmasinin 100 ili tamam oldu. Azorbaycan
Respublikas1 Prezidentinin Saroncami ilo Ulu Ondorin 100 illik
yubileyi miinasibotilo 2023-cii ilin Azarbaycan Respublikasinda
“Heydor Oliyev Ili” elan olunmasi Umummilli Liderin oziz
xatirasinad obadi ehtiramin on bariz niimunasidir.

Sadr dahi soxsiyyot Heydor Oliyevin xalqimiz vo dovlotimiz
qarsisindaki ovozolunmaz xidmatlorindon biri olan ugurlu dévlot
quruculugu prosesinin 9sasinin qoyulmasi haqqinda sdhbot agd.
Qeyd edilib ki, homin proses ¢or¢ivasindo on olamotdar hadiso-
lordon biri 1995-ci il noyabrin 12-do timumxalq sasvermasi yolu
ilo miistoqil Azorbaycanin ilk Konstitusiyasinin gqobul edilmosi
idi.
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Referendum yolu ilo gobul edilmis Azorbaycan Respubli-
kasinin Konstitusiyas1 0lkomizdo demokratik, hiiquqi dovlet,
votondas comiyyotinin yaradilmasina vo hiiquq sisteminin
miiasir tolobloro uygun formalagsmasina genis imkanlar agdi.

Vurgulanib ki, insan hiiquq vo azadliglarinin miidafissini dovlotin
ali mogsadi elan etmis Konstitusiyanin aliliyinin tomin edilmasi,
Osas Qanunda tasbit olunmus insan hiiquq vo azadliqlarinin dovlst
torofindon miidafio olunmasi mogsadilo 14 iyul 1998-ci ildo
Azorbaycan Respublikasinin Konstitusiya Mohkomosi yaradil-
misdir.

Qeyd edilib ki, miistoqil Azorbaycanin Konstitusiyasinin
miiollifi olan Ulu Ondor Heydor Dliyevin an bdyiik arzusu tarixi
torpaqglarimizin isgaldan azad edilmosi vo dogma Azorbaycanin
orazi biitdvlilyiiniin borpast idi. Umummilli Liderin bu arzusu vo
vosiyyatini onun siyasi kursunun layiqli davamgisi, Azarbaycan
Respublikasinin Prezidenti, Silahli Quivvalorin Miizoffor Ali Bas
Komandani conab Ilham Oliyev vo onun rohborliyi ilo igid
Azorbaycan ordusu yerino yetirdi. 44 gilinliik Qarabag miihari-
basi naticosindo ddvlotimizin orazi biitovlilyl borpa edildi vo
bayragimiz dogma yurdumuzda — Susada qiirurla dalgalandirildi.

Forhad Abdullayev qeyd edib ki, Azorbaycanin orazi
biito vlilyiinlin tomin olunmas1 xalqimizin ¢oxosrlik tarixindo hor
zaman mihiim yer tutacaq. Bu giin isgaldan azad olunan
orazilorin borpa vo yenidonqurma prosesi ylksok soviyyodo vo
siirotlo hoyata kegirilir. Borpa vo yenidonqurma prosesi
dovlotimiz qarsisinda duran on vacib vo prioritet istiqgamot
olmaqla daim D&vlot Bascisi conab ilham ®Oliyevin diqqot
morkozindadir.

Xiisusilo vurgulanmisdir ki, isgal altindaki torpaqlarimizin
azad olunmas1 ilo Azorbaycan Respublikasi Konstitusiyasinin
hiiquqi qiivvesi isgaldan azad olunmus torpaqlarimizda da borpa
edildi. Bu giin 30 ilo yaxin 6z yurdlarindan macburi ko ¢lirtilmiis
votondaslarimizin Osas Qanunda tosbit edilmis bir sira
hiiquqlarinin, o ctimlodon sorbast horokot etmok, 6ziino yasayis
yeri segmak, tohliikesiz yasamaq kimi hiiquqlarinin tam sokilde
tomin edilmasina zomin yaranir.

Sodr Konstitusiya Mohkomosinin foaliyyotindon danisaraq
geyd etdi ki, Konstitusiya Mohkomosinin osas solahiyyatlori
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mohz Konstitusiyada 6z oksini tapib. Olkonin Osas Qanunu
Konstitusiya Mohkomasinin foaliyyati {liglin fundamental hiiquqi
baza qismindo ¢ixis edir.

Odur ki, Konstitusiya Mohkomasi insan hiiquq vo azad-
liglarinin miidafiosi ilo bagli 6z missiyasini hayata kegirorkon ilk
novbado Konstitusiya miiddealarini, orada oks olunan doyar vo
prinsiplari rohbar tutur.

Mohz ©Osas Qanunun normalarina istinad edilmosi insan
hiiquq vo azadliqlarinin daha effektiv vo somorali miidafiosi tiglin
tominat yaradir.

Sodr Forhad Abdullayev bildirib ki, Konstitusiya Mohkomasi
foaliyyot gostordiyi 25 il orzinds 545 qorar vo 160 gorardad
gobul edib. Hiiquqi doévlot quruculuguna 6z tohfosini vermis
homin qorar vo qorardadlarda Konstitusiyanin aliliyinin tomin
edilmasing yonalmis mithiim hiiquqi movqelar 6z aksini tapib.

Qeyd edilib ki, Mohkomo kecon dovr orzindo hiiquq vo
azadliglarin miidafiasi lizra foaliyyatini daim tokmillosdirmis vo
beynalxalq tocriiboni, o ciimlodon Insan Hiiquqlar: iizro Avropa
Mohkomosinin presedent hiiququnu, homginin “Insan hiiqug-
larinin vo asas azadliqlarin miidafiesi hagqinda” Konvensiya vo
ona dair Protokollar1 totbiq etmoya ¢aligmigdir.

Eyni zamanda, Konstitusiya Mohkomaosi foaliyyoto basladigi
dovrdon xarici Olkolorin Konstitusiya nozaroti orqanlari ilo,
habelo beynolxalq toskilatlarla olagolorin genislondirilmasing
xUsusi Onom vermisdir.

Daha sonra todbirdo istirak edon Azorbaycan Respublikasi
Milli Maoclisi sodrinin birinci miiavini ©li Hiiseynli, ©dliyya
naziri Fikrot Mommoadov, Ali Mohkomonin sadri inam Korimov,
Insan Hiiquqlar1 {izro Miivokkil (Ombudsman) Sobino Oliyeva,
Bas prokurorun miiavini Heydor Mommodov vo Vokillor
Kollegiyasinin saodri Anar Bagirov tobrik nitqlori ilo ¢ixis
ediblar.

Konfransin praktiki hissosindo Tiirkiyo Respublikasi
Konstitusiya Mohkomaosinin saodri Ziihtii Arslan “Fordi sikayaot:
Tirkiyodo son inkisaflar", Serbiya Respublikasi Konstitusiya
Mohkomasinin Sadri xanim Snejana Markovi¢ “Osas konsti-
tusiya prinsiplorinin miidafiosindo Konstitusiya Mohkomosinin
rolu”, Qazaxistan Respublikasi Konstitusiya Mohkomasinin
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Sadri xanim Elvira Azimova “Qanunun aliliyi vo insan
hiiquqlarinin miudafiasi tizro 6hdsliklora omol olunmasina
konstitusiya nozarotinin somoraliliyi” Albaniya Respublikasi
Konstitusiya Mohkomosinin Sodri xanim Holta Zagay “Albaniya
Konstitusiya Mohkomosi mohkomo islahatlart vo konstitusiya
doyisikliklori fonunda — oldo edilmis notico”, Bolgaristan
Respublikast Konstitusiya Mohkomasinin Sodri xanim Pavlina
Panova “Onono vo toroqqi arasinda tarazliq”, Qir8iz
Respublikas1  Konstitusiya Mohkomosinin  Sadri  Emil
Oskonbayev “Konstitusiya nozaroti orqaninin mohkomo
foalliginin qanunvericiliyin inkisafina tosiri”, Indoneziya
Respublikas1 Konstitusiya Mohkomosinin Sodri Anvar Usman
“Indoneziyada qanunvericiliyin inkisafina tohfa verilmosindo
insan hiiquglarmin vo qanunun aliliyinin rolu”, Ozbokistan
Respublikas1 Konstitusiya Mohkomasinin Sodri Mirza Ulugbek
Abdusalomov “Ozbokistanda konstitusiya islahat1 vo konstitusiya
nozarotinin inkisafinin yeni morhoalosi”, Belarus Respublikasi
Konstitusiya Mohkomosinin Hakimi xanim Alla Bodak
“Konstitusiya nozarati: qanunvericiliyin konstitusiyalasdiril-
mas1”, Rusiya Federasiyasi Konstitusiya Mohkomasinin Hakimi
Qadis Haciyev “Rusiya Federasiyasi qanunvericiliyinin
konstitusiya osaslarinin formalasdirilmasinda Konstitusiya
Mohkomasinin istiraki”, Baki Dovlot Universitetinin Omok vo
Ekologiya hiiququ kafedrasinin miidiri Alis Qasimov “Omok
mozuniyyatlorinin hiiquqi tonzimlonmosi: mdévcud bosluqglar vo
onlarin Konstitusiya normalarinin sorhi vasitosilo aradan
qaldirilmas1” vo Azorbaycan Respublikas1 Konstitusiya
Mohkomosinin Hakimi Révson Ismayilov “Konstitusiya nozaroti
organlarinin tocriibosindo qanunlarin Konstitusiyaya uygun
tofsiri” movzular tizro ¢ixis edorok, tomsil etdiklori 6lkoalordo
konstitusiya odalot miihakimasi sahasindo modvcud olan
tocriiboni toqdim etmislor.

Toqdim edilmis moruzslordon sonra miizakirolor vo genis fikir
miibadilosi aparilib.

Tadbirin sonunda sadr Forhad Abdullayev yekun nitqi il ¢ix1s
edorok konfransin gedisatinda miixtolif aktual mdvzulara
toxunaraq, somorali fikir miibadilosi aparmaga nail olundugunu
bildirib.
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Qeyd edilib ki, miixtalif hiiquq sistemlorino malik 6lkalorin
0z tocriibolorinin boliisdiyli bugiinkii konfransda maraql
miizakiralor aparildi, konstitusiya hiiququnun miixtslif sahalori,
xisusilo do Konstitusiya Mohkomosinin  gorarlarinda
formalasdirdig1 hiiquqi mdévqgelor vo konstitusiya normalarinin
totbiqi  vasitosilo ganunvericilikdo bosluglarin  aradan
qaldirilmasi, onun inkisafi ilo bagli maraql fikirlor ifado edildi.

Sadr xiisusilo vurguladi ki, Dévlat Bascis1 conab ITham Bliyevin
mohkomo hakimiyystinin miistoqilliyinin tominatcis1 olmasi hor
zaman mohkomolorin miistoqil vo soffaf foaliyyotino, gorozsiz
sokildo qgorarlarin qobul edilmasing imkan yaradir. Oz névboesindo
Konstitusiya Mohkomasi do foaliyyat gostordiyi miiddot orzindo ilk
ovval Ulu Ondor Heydor Oliyevin, bu giin iso mdhtorom caonab
Prezidentin dostoyini hor zaman hiss edib. Bu dostok olbotto ki,
quirurverici olmagqla yanasi, eyni zamanda olduqca boyiik masuliyyot
demokdir. Konstitusiya Mohkomasinin kollektivi hor zaman tizorino
diison bu masuliyyatli missiyani layiqincs yerino yetirmayo calisir.

Bununla da, Azorbaycan Respublikas1 Konstitusiya Mohkomaosinin
25 illiyine hasr olunan “Konstitusiya normalarinin totbiqi vasitasilo
qanunvericiliyin inkisafi” movzusunda beynolxalq konfrans isini basa
catdirb.

Todbirdon sonra Azorbaycan, Tiirkiys, Qazaxistan,
Ozbokistan vo Qirgizistan Konstitusiya Mohkomalorinin sodrlo-
rinin Tirk Diinyas1 Konstitusiya Yurisdiksiyalar1 Konfransinin
(TDKYK) ¢orgivasindo isci iclast kegirilmis, konstitusiya adalot
mithakimasi sahasindo mohkoma-hiiquq oamokdasliq masalalori
miizakiro edilmisdir.

Xarici dovlatlorin Konstitusiya Mahkomalarinin niimayanda
heyatlori sofar ¢orgivasindo homgeinin Azarbaycanin zongin tarixi
vo madoniyyati ilo tanis olacaqlar.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSi PLENUMUNUN
QORARI

Azarbaycan Respublikasi Konstitusiyasinin 128-ci
maddasinin “Mahkamalar vo hakimlar haqqinda”
Azarbaycan Respublikasi Qanununun 100, 101-ci maddalari
vd Azdarbaycan Respublikasi Cinayat-Prosessual
Macallasinin 53.1.5-ci maddasi il alaqgali
sokilda sarh edilmasing dair

17 yanvar 2022-ci il Bakia sohori

Azorbaycan Respublikas1 Konstitusiya Mohkomasinin
Plenumu Forhad Abdullayev (sodr), Sona Salmanova, Humay
Ofondiyeva (moruzogi-hakim), Révson Ismayilov, Ceyhun
Qaracayev, Rafael Qvaladze, Mahir Muradov, Isa Nacofov vo
Kamran Safiyevdan ibarat torkibda,

mohkoma katibi Foraid Oliyevin istiraki ilo,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin
IV hissosing, “Konstitusiya Mohkomosi haqqinda” Azorbaycan
Respublikas1 Qanununun 27.2 vo 32-ci maddoslorina vo
Azorbaycan Respublikasi Konstitusiya Mohkomasinin Daxili
Nizamnamosinin 39-cu maddosino miivafiq olaraq, xiisusi
konstitusiya icraatinin yazili prosedur qaydasinda kegcirilon
mohkomo iclasinda Azorbaycan Respublikasi Prokurorlugunun
sorgusu osasinda Azorbaycan Respublikasi Konstitusiyasinin
128-ci maddosinin “Mohkomolor vo hakimlor haqqinda”
Azorbaycan Respublikasi Qanununun 100, 101-ci maddalori vo
Azorbaycan Respublikasi Cinayot-Prosessual Maocollosinin
53.1.5-ci maddosi ilo olagoli sokildo sorh edilmosino dair
konstitusiya isino baxdi.
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Is iizro hakim H.Ofondiyevanin moruzosini, maraqli subyekt-
lorin niimayondolori Azorbaycan Respublikasi Bas Prokurorlu-
gunun Hiiquqi tominat vo insan hiiquqglart masaloalori idarasinin
roisi A.Osmanovanin vo Azarbaycan Respublikast Milli Maclisi
Aparatinin Doévlot quruculugu, inzibati vo harbi qanunvericilik
sobasinin miidiri H.M.Seyidin vo miitoxassis Azarbaycan
Respublikast Ali Mohkomaosinin Cinayat Kollegiyasinin sadri
H.Nasibovun miilahizolorini, ekspert Baki Dovlot Univer-
sitetinin Hiiquq fakiiltosinin Cinayot prosesi kafedrasinin miidiri
F.Abbasovanin royini vo is materiallarin1 arasdirib miizakiro
edorok, Azorbaycan Respublikasi Konstitusiya Mohkomasinin
Plenumu

MUOYYON ETDI:

Azorbaycan  Respublikasinin = Prokurorlugu  Azorbaycan
Respublikasinin Konstitusiya Mohkomosino (bundan sonra —
Konstitusiya Mohkomosi) iinvanladigr sorguda Azorbaycan
Respublikas1 Konstitusiyasinin (bundan sonra — Konstitusiya)
128-ci maddosinin  “Mohkomolor vo hakimlor haqqinda”
Azorbaycan Respublikast  Qanununun (bundan sonra —
“Mahkomalor vo hakimlor haqqinda” Qanun) 100, 101-ci maddslori
vo Azorbaycan Respublikasi Cinayot-Prosessual Macoallasinin
(bundan sonra — Cinayot-Prosessual Macollasi) 53.1.5-ci maddosi ilo
olaqgoli sokildo sorh edilmasini xahis etmisdir.

Sorguda gostorilmisdir ki, qiivvads olan qanunvericilikdo
hakimlorin toxunulmazligint miioyyon edon hiiquqi miiddoalar
imumi xarakter dasiyir vo hakimlorin toxunulmazliginin
sorhadlori miiddst baximindan geyri-miioyyondir. Belo ki, hom
cinayot basinda yaxalanma zamani, hom do digor hallarda hakim
barasindo cinayat toqibinin hoyata kecirilmosi {ligiin Azorbaycan
Respublikas1 Mohkomo-Hiiquq Surasinin (bundan sonra —
Mohkomo-Hiiquq Surasi) raziliginin alinmasi tolob olunur.

Bundan olave, Cinayoat-Prosessual Macallosinin 53.1.5-ci
maddoasina miivafiq olaraq, cinayat qanunu ilo nozords tutulmus
omolin torodilmasindo toqib olunan soxsin toxunulmazliq
hiiququndan mohrum edilmosi vo ya xarici dovlot torofindon
verilmosi mosolosinin qanunla miioyyon olunmus qaydada
qoyulmasi cinayat toqibi iizro icraatin dayandirilmasi asaslarina
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aid edilmisdir. Macollonin 53.3.4-cli maddosino asason, $oxsin
toxunulmazliq hiiququndan mohrum edilmosi  barodo
Azorbaycan Respublikasi Bas prokurorunun togdimati cinayot
toqibi lizro icraatin dayandirilmasina asasdir. Cinayat-Prosessual
Macollasinin 53.6-c1 maddosine osason, icraatin dayandiril-
masina 9sas veran sabablor aradan qalxanadok cinayot toqibi
tzro icraat dayandirilmis qalir. Bu saboblor aradan qalxdigdan
sonra prokurorun, miistontiqin vo ya mohkomonin qorari ilo
cinayot toqibi lizro icraat tozolonir.

Sorguveranin gonastine gore, hakimin toxunulmazliq hiiqu-
qundan mahrum edilmasi barade Bas prokurorun toqdimatinin
tomin edilmomasi ilo olaqodar icraatin dayandirilmasina osas
veran sobobin aradan galxmamasi icraatin dayandirilmis olaraq
qalmasi ilo noticolono bilor. Bu zaman is {izro icraatin
tozolonmosi “Mohkomoalor vo hakimlor haqqinda” Qanunun 113-cii
maddosino uygun olaraq yalniz hakimin solahiyyot miiddatinin
(uzadilmis solahiyyot miiddatinin) qurtarmasi, eloco do
solahiyyotlorino miivafiq osaslarla vaxtindan ovvol xitam
verilmosi hallarinda (6z arzusu ilo vozifasindon ¢ixmaq barado
yazili orizo verdikdo, tutdugu vozifo ilo bir araya sigmayan
foaliyyotlo mosgul olduqda, hakim vozifosino namizadlor iigiin
miioyyon edilmis tolobloro uygun golmodiyi askar edildikdo vo
s.) mimkiin olacaqdir ki, belo olan halda salahiyyatlorino xitam
verilmis hakimin toxunulmazliq hiiququnun oldugu solahiyyatli
dovrii orzinds torotdiyi omolo goro cinayat-prosessual ganun-
vericiliyino uygun olaraq cinayot toqibinin hoyata kegirilmosi
ticlin Mohkomo-Hiiquq Surasindan miivafiq raziligin alinmah
olub-olmamasi, yoni soéziigedon Qanunun 101-ci maddosindo
miioyyon edilmis prosedurlara riayot edilib-edilmomasi ilo bagl
mosala sual dogurur.

Sorguveron hesab edir ki, “Mohkomolor vo hakimlor
hagqinda” Qanunun 101-ci maddesinin mdvcud redaksiyasinin
Cinayat-Prosessual Macallasinin 53.1.5-ci maddasinin diizgiin
totbiqindo yarada bilocoyi c¢otinliklor, habelo beynolxalq
tocrilbbonin dyronilmosi vo tohlil edilmasi noticosindo miioyyon
olunanlar nozoro alinmaqla, hakimlorin toxunulmazliginin
miiddot sorhodlorinin, yoni solahiyyot miiddotinin bitmosi vo ya
digor osaslara goro hakim vozifosinds foaliyystine xitam verilmis
soxslor barasindo hakim vozifasindo islodiklori miiddotda
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torotdiklori omolloro goro cinayst toqibinin xiisusiyyetlorinin
miuoyyanlosdirilmosi mogsadilo Konstitusiyanin 128-ci maddosinin
“Mohkomolor vo hakimlor haqqinda” Qanunun 100, 101-ci
maddolari vo Cinayat-Prosessual Macallasinin 53.1.5-ci maddosi ilo
olaqgoli sokildo sorh edilmosino zorurat vardir.

Konstitusiya Mohkomasinin Plenumu sorgu ilo bagh
asagidakilarin geyd olunmasini vacib hesab edir.

Konstitusiyanin 127-ci maddasinin I vo III hissalorinog asason,
hakimlor miistoqildir, yalniz Azorbaycan Respublikasinin
Konstitusiyasina vo qanunlarina tabedirlor vo solahiyyatlori
miiddotindo doyisilmozdirlor. Hor hansi bir soxs torofindon vo
hor hans1 bir sobobdon bilavasito, yaxud dolay1 yolla mohkomao
icraatina mohdudiyyot qoyulmasi, qanuna zidd tosir, hodo vo
miidaxilo edilmasi yolverilmoazdir.

Azorbaycan Respublikasinin Prezidenti mohkomo hakimiy-
yotinin miistoqilliyinin tominatcisidir (Konstitusiyanin 8-ci
maddoasinin IV hissosi).

“Mohkomalor vo hakimlor haqqinda” Qanunun 8-ci mad-
dosino goro, odalot miihakimasi hakimlorin miistoqilliyi tomin
edilmoklo, he¢ bir mohdudiyyst qoyulmadan, faktlara osason,
qorazsiz, adalatlo vo qanunlara miivafiq hoyata kegirilir.

Hakimlorin miistoqilliyt prinsipi biitovlikde mohkomao
sisteminin miistaqilliyinin vacib elementi olmaqla, hakimiyyaot
bolgiisii, ganunun aliliyi, odalot, insan hiiquqlarinin tomin
edilmasi prinsiplorinin realizosino yonolmis miihiim tominat-
lardan biridir. Demokratik comiyyotdo mohkomo hakimiyyotinin
mistoqilliyinin tosbit vo tomin edilmoesinds dovlotin xiisusi
publik maragi mévcud olur.

“Insan hiiquqlarinin vo osas azadliglarin miidafiasi haqqinda”
Konvensiyanin 6-c1 maddosi mohkomonin hakimiyyatin digor
qollarindan, homginin toroflordon miistoqil olmasini tolob edir.
Insan Hiiquglar1 iizro Avropa Mohkomosinin (bundan sonra —
Avropa Mohkomosi) Campbell vo Fell Birlosmis Kralliga qars1
i Uzro 1984-ci il 28 iyun tarixli Qorarinda formalasdirdig:
hiiquqi movgeyos osason, mohkomonin “miistoqil” olub-
olmamasinin mioyyon edilmosi iiclin asagidaki meyarlar
nozordon kecirilmolidir:

— hakimlarin toyin edilmosi qaydas1 vo hakimlorin solahiyyot
muddoti;
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— hakimloro tozyiqlorin yolverilmoazliyins dair tominatlarin
movcudlugu;

— mohkomonin zahiri miistoqilliyi.

“Hakimlorin davranis1 Ulzro Bangalor Prinsiplori”’nin
“Miistoqillik” adlanan bdlmosinin preambulasina osason,
mohkomo orqanlarinin miistoqilliyi qanungulugun vo isin
mohkomodo odalotli holl edilmosinin osasini toskil edir. Bu
baximdan, hakim mohkomo orqanlarinin miistoqilliyi prinsipini
soxsi vo institusional aspektlordo hoyata kecirmolidir.

“Mohkomolor vo hakimlor haqqinda” Qanunun 100-ci
maddasinin ikinci hissesino miivafiq olaraq, hakimlorin
miistoqilliyi onlarin salahiyystli dovriinds siyasotsizlosdirilmasi,
doyisilmozliyi vo toxunulmazhigr ilo, vozifoyo toyin
olunmasinin, masuliyyato colb edilmosinin, vozifodon konarlas-
dirilmasinin vo solahiyyatlorine xitam verilmoasinin mohdud-
lagdirilmast ilo, mohkomo hakimiyyotinin miistoqil foaliyyot
gOstormosi vo adalot mithakimasinin qanunda nozords tutulmus
qaydada hoyata kecirilmosi ilo, mohkomo icraatina hor hansi
soxs torofindon mohdudiyyot qoyulmasinin vo miidaxilo
edilmoasinin yolverilmazliyi ilo, hakimlorin soxsi tohliikosiz-
liyinin tomin edilmosi yolu ilo hoyata kecirilir vo onlara
vozifolorino uygun maddi vo sosial tominatlar verilir.

Odalot mithakimosinin publik hiiquqi mogsadlorinin hakimlor
torofindon realizo edilmoasini nozoro alaraq ganunverici onlara
miinasibotdo xiisusi tominatlar miioyyon edir. Digor soxslorlo
miiqayisodo hakimo daha yiiksok tominatlari miioyyonlosdir-
maoklo dovlat natico etibarilo hakimin faaliyyotini xiisusi
doyorlondirir, mohkomo hakimiyyatinin rolunu, miistosna
ohomiyyatini vo niifuzunu etiraf edir.

Beloliklo, mohkomonin miistaqilliyinin miistosna publik
ohomiyyaotino xiisusi 6nom veroarok, qanunverici onun tomin
olunmasinin siyasi, iqtisadi vo hiiquqi mexanizmlarini miiayyan
etmisdir.

Siyasi tominatlara hakimlorin heg bir bagsqa segkili vo toyinath
vozifo tuta bilmomosi, siyasi foaliyyotlo mosgul vo siyasi
partiyalara iizv ola bilmomaosi kimi qadagalar aiddir. Bununla
mohkomo gorarlarinin hakimlorin siyasi baxislarindan vo siyasi
mogsadomiivafiqlikdon miistoqilliyi tomin olunur.
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Iqtisadi tominatlara dévlot torofindon hakimlorin maddi vo
sosial tominati masalolorinin hakimin yiiksok statusuna uygun
soviyyado holl edilmasi aiddir.

Hiiquqi tominatlara hakimlorin doyisilmazliyi, toyin edilmosi,
vozifodon konarlagdirilmasi vo solahiyyatine xitam verilmasinin
xlisusi qaydalari, tohliikesizliyi, intizam mosuliyyotino colb
edilmasinin qaydalari, toxunulmazligi va s. aiddir.

Sorguda qaldirilan mosalo mohkomonin miistoqilliyinin
hiiquqi tominati olan hakimlorin toxunulmazligir ilo bagh
oldugundan, Konstitusiya Mohkomasinin Plenumu bu tominatin
bozi xiisusiyyatlorini geyd etmoyi vacib hesab edir.

Qeyd olundugu kimi, Konstitusiyanin 128-ci maddosi ilo
tosbit edilmis hakimlorin toxunulmazligi onlarin hiiquqi
statusunun vo foaliyyatlorinin vacib tominatlarindan olmagqla,
onlar1 hor hansi tosir, tozyiq vo toqiblordon qorumaq mogsadini
dasiyir.

Avropa Surasinin Nazirlor Komitosinin “Hakimlor haqqinda:
mistoqillik, samorslilik vo masuliyyst” adlanan Tdvsiyasinda
qeyd edilmisdir ki, hakimlorin toxunulmazligi onlarin
maraqlarina xidmot edon bir ustiinlik vo ya imtiyaz deyil,
gqanunun aliliyinin tomin edilmosi, miistoqil vo qorozsiz adalot
miihakimosini arzulayan soxslorin maraqlart namino mévcud
olan bir mexanizmdir.

Hakimlorin toxunulmazligi miixtolif hiiquq miinasibotlori
sahosindo realizo olunur ki, burada ii¢ osas istiqgamoti qeyd
etmak olar:

1. maddi-hiiquqi toxunulmazliq — hakimlorin miilki-hiiquqi
mosuliyyatinin hadlorinin miioyyoan edilmaosini;

2. funksional toxunulmazliq — hakimlorin solahiyyatlori
cor¢ivosindo hoyata kecirdiklori foaliyyoto goéro hiiquqi
moasuliyyats calb edilmasinin yolverilmazliyini;

3. prosessual toxunulmazliq — hakimin inzibati vo cinayot
mosuliyyotino colb edilmosinin, gotimkan todbirlorinin
secilmasinin, habelo hakimlor barasindo istintaq horokatlorinin
aparilmasinin xiisusi qaydalarini ehtiva edir.

Maddi-hiiquqi toxunulmazliq ilo slaqadar qeyd edilmalidir ki,
“Mohkomolor vo hakimlor haqqinda” Qanunun 101-ci
maddasinin on birinci hissosine goro, mohkomo sohvlori
noticosindo proses istirak¢isina, yaxud isdo istirak edon soxso
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doymis ziyana gdro hakimlor 6z xiisusi omlaklar1 ilo moasuliyyot
dasimirlar. Bu ziyan qanunla miioyyon olunmus hallarda vo
qaydada dovlot torofindon 6donilir.

Birlogsmis Millotlor Togkilatinin 29 noyabr 1985-ci il tarixli
40/32 sayli Qotnamosi ilo tosdiq edilmis “Mohkomos organlarinin
miistoqilliyinin asas prinsiplorinin” 16-c1 maddosine uygun
olaraq, daxili ganunvericilikdoe hor hansi intizam qaydalari,
sikayot etmok hiiququ vo ya dovlot torofindon kompensasiyanin
O0donilmosi  nozordo tutulmaqla, hakimlor 06z vozifo
solahiyyotlorini hoyata kegirorkon yol verdiklori sohvlor
noticosinde yaranan maddi ziyana miinasibotdo immuniteto
malik olmalidirlar.

Avropa Mohkomosinin bir sira qorarlarinda ifado edilon
hiiqugi movqgeyo osason, hakimlorin toxunulmazligi odalot
mithakimasinin lazimi saviyyads hoyata kec¢irilmasi kimi qanuni
mogsod dasiyir... Bu, imkan verir ki, hakimlor 6z solahiy-
yotlorini tam miistoqil, gorarlarin ¢ixarilmasi zamani diskre-
siyalar1 ziyanin doymosi ilo noticolonarso mosuliyyotin
yaranmasindan qorxmayaraq hoyata kecirsin. Nohayot, bu,
hakimlors diggatlorinin gorardan narazi qalan toraflorin davamh
iddialarina yayindirmadan, vozifslorinin icra edilmasine
yonaldilmasina imkan verir (Gryaznov Rusiyaya qarsi is Uzro
2012-ci il 12 1yun tarixli Qorar vo s.)

Funksional toxunulmazliga golinco, bu institut hakimin
diskresiyasina goro, yoni iso baxilmasi noticosindo goldiyi
noticoys vo ifado etdiyi movqgeyino goro hiiquqi moasuliyyato
calb edilmosini qadagan edir.

“Mohkomolor vo hakimlor haqqinda” Qanunda hakimlorin
funksional toxunulmazlig ilo bagli miiddea nozords tutulmasa da,
“Konstitusiya Mohkomaosi haqqinda” Azaorbaycan Respublikasi
Qanununun (bundan sonra — “Konstitusiya Mohkomaosi haqqinda”
Qanun) 16.10-cu maddosino gora, Konstitusiya Mohkomaosinin
hakimi Konstitusiya Mohkomosindoki foaliyyotino, sosvermoyao,
soylodiyi fikro goro hiiquqi mosuliyyoato colb oluna bilmoz,
ondan bu hallarla slagodar izahat, ifados tolob edilo bilmaz.

Konstitusiya Mohkomaosinin Plenumu hesab edir ki,
Konstitusiyanin ~ 128-ci  maddosi 1lo  tosbit olunmus
toxunulmazliq biitin hakimloro miinasibotdo funksional
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toxunulmazliq tominatin1 ehtiva edir vo bu ndév toxunulmazliq
hakimin solahiyyatlorino xitam verildikdon sonra da davam edir.

Oks yanasma funksional toxunulmazliq institutunun mogsad
vo hiiquqi funksiyasina zidd olmaqla, Konstitusiya vo miivafiq
qanunvericilik normalari ilo tosbit edilmis tominatlarin “xoyali”
xarakter dasimasina, noticodo mohkomo hakimiyyotinin
mistaqilliying xalal gatirilmasina sobab ola bilar.

Belo ki, funksional toxunulmazligin maqgsodi hakimlor
torofindon foaliyyotlori ¢or¢ivosindo ifado edilmis movqelors
goro golocokds toqib olunmayacaqlarina giivonarok, hor hansi
konar tozyiqloro moruz galmadan, mistoqil, qorozsiz vo soffaf
gorarlarin qabulunun tomin edilmasidir.

Bununla belo, hakimin bilo-bilo adalotsiz qorar qobul etmosi
siibbuta yetirilorso (prosessual tominatlara omol edilmosi sorti
ilo), o cinayat mosuliyyatino calb edilo bilor. Bu halda, hakim
foaliyyoti zamani qorarlarinda ifado etdiyi movqgeyino goro
deyil, mohz belo qorarin qobul edilmosi vaxti tdérotdiyi
cinayotkar omolo géro masuliyyoto colb olunur. Bels ki, bilo-bilo
odaloatsiz hokm, qotnamo, qorardad vo gorar ¢ixarma Azorbaycan
Respublikast Cinayot Macollosinin (bundan sonra — Cinayat
Macollasi) 295-ci maddosino asason cinayot mosuliyyotini
yaradir.

Bununla olaqadar Konstitusiya Mohkomasinin Plenumu onu
da geyd etmoyi zoruri hesab edir ki, Cinayot Macollosinin 295-
ci maddasinin dispozisiyasinda yer alan “bile-bile” ifadosi
homin cinayot torkibinin zoruri olamotini toskil edir vo hakim
odalotsiz qgorarin ¢ixarilmasina gors yalniz bunun gosdon
edildiyi siibut olundugu toqdirdo cinayot mosuliyyati dasiyir.

Belo yanagsma beynolxalq sonodlords do ifado edilmisdir. Belo
ki, Avropa Surasinin Nazirlor Komitosinin yuxarida geyd edilon
Tovsiyasinin 68-ci boandino asason, al¢aq niyyotlo tdradilon
hallar istisna olmaqla, iso baxilarkon hakim torafindon qanunun
sorhi, faktlarin vo ya siibutlarin qiymotlondirilmosi cinayot
mosuliyyatinog osas ola bilmoz.

Konstitusiya Mohkomosinin Plenumu onu da xiisusilo
vurgulayir ki, hakimlorin toxunulmazli§i onlarin cinayot
ganunvericiliyi ilo nozordo tutulmus omollorin térodilmosino
goro mosuliyyotdon azad edilmosi vo ya cozalandirilmamis
gqalmasinin osas1 kimi qiymatlondirilo bilmoz. Burada mogsad
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hakimlorin miistoqilliyinin tomin edilmasi ii¢iin onlarin tozyiq vo
tosirlordon miidafio edilmosi ilo cozanin qagilmazligr prinsipi
(ubi culpa est, ibi poena subesse debet) arasinda odalotli
balansin olde olunmasidir.

Mbohz bu sobobdon do ganunvericilikdo hakimin toxunul-
mazliginin gotiiriilmasi ilo bagli miivafiq qaydalar (prosessual
toxunulmazliq) nozordo tutulmusdur. Hakimin prosessual
toxunulmazligindan irali golon qaydalara riayst edilmadon onun
barasindo cinayat ganunvericiliyi ilo nozordo tutulmus omolo
gOro cinayoat toqibinin hoyata ke¢irilmasi yolverilmozdir.

Belo ki, Konstitusiyanin 128-ci maddasinin II hissosino uygun
olaraq, hakim cinayst mosuliyystino yalniz qanunda nozords
tutulan gqaydada colb oluna bilor.

Cinayot-Prosessual Macollosinin 11.3-cii maddasine osason,
Azorbaycan Respublikasiin hakimlori barasindo cinayat toqibinin
xlisusiyyatlori Azorbaycan Respublikasinin Konstitusiyasi, bu
Macollo vo Azorbaycan Respublikasinin digor qanunlart ilo
mioyyan edilir.

“Mohkomolor vo hakimlor haqqinda” Qanunun 101-ci
maddosino goro, cinayot basinda yaxalanmasi hallar1 istisna
olunmaqla, hakim tutula vo ya hobs edilo, soxsi axtaris vo
milayinoyo moruz qala, Mohkomo-Hiliquq Surasinin raziligi
olmadan barasinds cinayat toqibi hoyata kegirilo bilmoz. Hakimi
cinayot basinda tutmus cinayot toqibi organi bu barodo dorhal
Azorbaycan Respublikasinin Bas prokuroruna molumat verir.
Azorbaycan Respublikasinin Bas prokuroru hakim barasindo
cinayot toqibinin hoyata kecirilmosi tiglin osaslar miioyyon
etdikdo dorhal Mohkomo-Hiiquq Surasina bu barodo togdimat
verir. Mohkoma-Hiiquq Surasi hakimin tutuldugu andan 24 saat
miiddotindo onun barssindo cinayat toqibinin hoyata
kecirilmosino dair toqdimata Azorbaycan Respublikasi Bas
prokurorunun vo ya onun miiavininin istiraki ilo baxir, homin
toqdimatin tomin va ya radd edilmasi haqqinda qoarar qabul edir.
Bu qgorar dorhal Azorbaycan Respublikasinin Bas prokuroruna
togdim edilir. Mohkomo-Hiiquq Surasinin raziligi olduqda
cinayot basinda tutulmus hakim barosindo cinayot toqibi
Azorbaycan Respublikasinin cinayot-prosessual qanunverici-
liyina uygun olaraq davam etdirilir. Belo raziliq olmadiqda
cinayot basinda tutulmus hakim dorhal azad edilir. Digor hallarda
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hakim haqqinda cinayst toqibinin hoyata kecirilmosino raziliq
verilmosi barodo Azorbaycan Respublikasi Bas prokurorunun
togdimatina daxil oldugu giindon 72 saat miiddotindo baxilir.
Mohkomo-Hiiquq Surasinin razili§i oldugda hakim barasindo
cinayat toqibi Azorbaycan Respublikasinin cinayat-prosessual
qanunvericiliyina uygun olaraq hoyata kegirilir.

Konstitusiya Mohkomasinin hakiminin cinayat mosuliyyatina
colb edilmoasinin mimkiinlilyti ilo bagli isa ganunverici
torofindon daha miirokkob, ikipilloli prosedur nozordo
tutulmusdur. Belo ki, “Konstitusiya Mohkomosi haqqinda”
Qanuna goro, Konstitusiya Mohkomasinin hakimi cinayat
mosuliyyating coalb edilo bilmoz, tutula vo ya hobs edilo bilmoz,
onun barasindo mohkomo gaydasinda inzibati tonbeh todbirlori
totbiq edilo bilmoz, axtarisa vo gotirilmoys moruz qala bilmoz,
soxsi miiayino edilo bilmoz. Konstitusiya Mohkomasi hakiminin
cinayot basinda yaxalanmasi hallar1 istisna olunmaqla, cinayot
vo ya inzibati xota torotmokdo siibho edilon soxs qismindo
tutulmus Konstitusiya Mohkomasinin hakimi goxsiyyati
miloyyonlosdirildikdon sonra dorhal azad edilmali vo bu barado
Konstitusiya Mohkamasino, habels Azarbaycan Respublikasinin Bas
prokuroruna yazili malumat verilmalidir. Konstitusiya Mohkomasi
hakiminin horokatlorindo cinayst omalinin olamatlori olduqda, o,
Azorbaycan Respublikasi Konstitusiyasinin 128-ci maddosinin IV
vo V hissoalorindo nozordo tutulmus qaydada vozifodon konarlasdirila
bilor. Konstitusiya Mohkomasinin hakimi vozifodon konar-
lagdirildigdan sonra Konstitusiya Mohkomaosinin raziligi olduqda,
Azorbaycan Respublikasi Bas prokurorunun qorarina osason
Azorbaycan Respublikasinin cinayot-prosessual ganunverici-
liyindo nozordo tutulmus qaydada cinayot mosuliyyotino colb
oluna vo hobs edilo bilor (16.2-16.4 vo 16.7-ci maddslor).

Cinayot-Prosessual Macollasinin  53.1.5-ci  maddasing
miivafiq olaraq, cinayst qanunu ilo nozordo tutulmus omolin
toradilmoasindo taqib olunan soxsin toxunulmazliq hiiququndan
mohrum edilmasi mosolasi ganunla miioyyon olunmus qaydada
qoyuldugda cinayoat toqibi ilizro icraat dayandirilir. Homin
Macollonin 53.3.4-ci maddaesine goro, cinayat toqibi iizro
icraatin dayandirilmasi {i¢iin soxsin toxunulmazliq hiiququndan
mohrum edilmoasi barodo Azorbaycan Respublikasi Bas
prokurorunun toqdimati olmalidir. Icraatin dayandirilmasina
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asas veran sabablor aradan qalxanadok cinayat toqibi iizra icraat
dayandirilmis qalir. Bu soboblor aradan qalxdigdan sonra
prokurorun, miistontiqin vo ya mohkomonin gorar1 ilo cinayat
toqibi lizro icraat tozolonir (Cinayot-Prosessual Mocollosinin
53.6-c1 maddasi).

Sorguda miivafiq raziligin alinmadig: toqdirds cinayoat toqibi
tizro icraatin dayandirilmis qalmasi vo yalniz hakimin salahiyyot
middati bitdikdon sonra davam etdirilmasi ilo bagli qaldirilan
mosalo ilo olagodar Konstitusiya Mohkomoasinin Plenumu, ilk
novbado, Bas prokurorun hakimin toxunulmazliq hiiququndan
mohrum edilmasina dair taqdimatina baxilmasi iizro Maohkomo-
Hiiquq Surasinin gobul etdiyi qgorarin vo Konstitusiya
Mohkomosinin hakiminin cinayat mosuliyyatino colb edilmosino
raziligin verilmosing dair Konstitusiya Mohkomasinin Qorarinin
hiiquqi tobiatino nozor salmagi vacib hesab edir.

“Mohkoma-Hiiquq Surasi haqqinda” Azorbaycan Respublikasi
Qanununun (bundan sonra — “Mohkomo-Hiiquq Surasi haqqinda”
Qanun) 1-ci maddasine asason, Mohkomo-Hiiquq Surast Azarbaycan
Respublikasinda mohkomo sisteminin togkilinin, hakimlorin vo
mohkaoma sisteminin miistaqilliyinin tomin edilmasi... vo hakimlorlo
bagli digor masalalori solahiyyati daxilinds holl edon, mohkomao
hakimiyyatinin 6zilintiidars funksiyalarini hayata kegiran orqandir.

Homin Qanunun 11.0.12-ci maddesine miivafiq olaraq,
Mohkomo-Hiiquq Surasit hakimlorin solahiyyotlorino xitam
verilmasi vo cinayot mosuliyyoatino colb edilmosi barodo
miiraciotloro baxir. “Mohkomo-Hiiquq Surast haqqinda”
Qanunun 12.0.9-cu maddosino osason, hakimlor barosindo
cinayat toqibinin hoyata kecirilmasinoa raziliq vermok Mohkomo-
Hiiquq Surasinin hiiququdur. Hakim barasinds cinayot toqibinin
hoyata kecirilmosino raziliq verilmosi barods Azorbaycan
Respublikas1 Bas prokurorunun togdimatinin tomin vo ya rodd
edilmasi haqqinda qgorar qobul edilorkon sasvermodo Mohkomo-
Hiiquq Surasinin yalniz hakim {izvlori istirak edirlor. Mohkomo-
Hiiquq Surasinin bu mosalo iizro gobul edilon qorari gotidir
(17.4-cii maddo).

“Mohkomo-Hiiquq Surast haqqinda” Qanunun 18.1-ci
maddoasino uygun olaraq, homin Qanunun 17.4-cii maddosindo
nozordo tutulmus (hakim barasindo cinayot toqibinin hoyata
kecirilmosina raziliq verilmosi barodo Azorbaycan Respublikasi
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Bas prokurorunun toqdimatinin tomin edilmosi vo ya rodd
edilmosi haqqinda) gorardan sikayot verilo bilmoz.

Konstitusiyanin 130-cu maddasinin IX hissasino goro,
Azorbaycan Respublikasinin Konstitusiya Mohkomosi 6z
solahiyyatlorine aid edilon masalalors dair gorarlar gobul edir.
Azorbaycan Respublikast Konstitusiya Mohkomaosinin qorari
Azorbaycan Respublikasi arazisindo macburi qlivvays malikdir.

Qanunvericilik normalarinin olagoali tohlili belo naticoyo
golmoyo oasas verir ki, hakim barosindo cinayat toqibinin hoyata
kecirilmasina raziliq verilib-verilmomaosina dair gorarin diizgiin
olmas1 prezumpsiyast moévcuddur.

Gostorilonlora osason Konstitusiya Mohkomasinin Plenumu
hesab edir ki, Konstitusiya Mohkomosinin vo ya Mohkomo-
Hiiquq Surasinin hakim barasindo cinayat toqibinin hoyata
kecirilmosi moqgsadi ilo toxunulmazliq hiiququndan mohrum
edilmasina dair Bas prokurorun togdimatinin rodd edilmasi {lizro
gorari, homin hakimin cinayat mosuliyyatino calb edilmosini
birdofolik istisna edon akt xarakterini dasiyir vo onun cinayot
mosuliyyatina calb edilmosini solahiyyatlorine xitam verilona
gadar toxirs salan akt kimi qiymaetlondirils bilmaz.

Oks halda, hakim barasindo cinayot toqibinin hoyata
ke¢irilmoasinin miimkiinliiyiinii Mohkomo-Hiiquq Surasinin vo ya
Konstitusiya Mohkomasinin raziliq qorarindan asili edon qayda
onlarin toxunulmazliginin prosessual hiiquqi tominatt vo
miistoqilliyini tomin edon somoarsli vasito kimi 6z shomiyyatini
itirmis olar.

Konstitusiya Mohkomaosinin Plenumu onu da qeyd etmoyi
vacib hesab edir ki, hakimin toxunulmazliginin goétirilmasi
masalasi holl olunarken, hakimlorin miistaqilliyinin tomin
edilmasi vo cozanin qacilmazligi prinsiplori arasinda tarazligin
tomin edilmosi bu barodo qorar gobul edocok organlarin
vozifasini toskil edir.

Burada xiisusilo vurgulanmalidir ki, hom Mohkomo-Hiiquq
Surasi, hom do Konstitusiya Mohkomasi cinayat toqibi ilo
hakimin foaliyyoti arasinda olagonin olub-olmamasi, homin
cinayot toqibinin hakimin foaliyyatino tosir etmo vasitosi kimi
cix1s edib-etmomosini qiymotlondirmoklo cinayot toqibinin
hoyata kecirilmasinin miimkiinlilyii iizro yekun noticoyo
golmolidir.
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Qeyd edildiyi kimi, Cinayat-Prosessual Macoallosinin 53.6-c1
maddosino osason, icraatin dayandirilmasina asas veron soboblor
aradan qalxanadok cinayot toqibi iizro icraat dayandirilmis qalir.
Lakin burada nozoro almaq lazimdir ki, Mohkomo-Hiiquq
Surasinin vo ya Konstitusiya Mohkomasinin cinayat toqibinin
hoyata kecirilmosino raziligin verilmomosi barodo qgorari goti
hiiquqi noticolor yaratmaqla cinayot toqibinin hoyata
kegirilmosini istisna edir. O da qeyd olunmalidir ki, hakimin
toxunulmazliginin gotiiriilmosi barodo togdimatin verilmosi
sababindon dayandirilmis icraat yalniz cinayst toqibino xitam
verilmasi moagsadi ila tazalona bilar.

Bununla belo, qiivvodo olan cinayot-prosessual ganunve-
riciliyindo miivafiq organ torofindon hakim barosindo cinayot
toqibinin hoyata kegirilmosino raziliq verilmomosi barado
gorarin gobul edilmosi cinayot toqibini istisna edon hallar
sirasinda gostorilmomigsdir. Odur ki, Konstitusiya Mohkomasinin
Plenumu cinayat-prosessual ganunvericiliyino miivafiq olave-
lorin edilmoasinin Azarbaycan Respublikasinin Milli Maclisina
tovsiyo olunmasini mogsadomiivafiq hesab edir.

Eyni zamanda, Konstitusiya Mohkomasinin Plenumu onu da
qeyd etmoyi vacib hesab edir ki, hakimlik dovriinds toradilon,
lakin onun salahiyyatlorina xitam verildikdon sonra askar edilon
cinayot amoalino goro sabiq hakim barosinds cinayat toqibinin
hoyata kecirilmosi mosolosi yarandigir hallarda (funksional
toxunulmazliq ilo bagh hallar istisna olmaqla), onun barasinda
cinayot toqibi limumi osaslarla cinayot-prosessual qanunveri-
ciliyino osason hoyata kegirilir vo bu zaman Maohkoma-Hiiquq
Surasinin vo ya Konstitusiya Mohkomosinin raziligi tolob
olunmur. Belo ki, yuxarida qeyd edildiyi kimi, hakimin
toxunulmazliginin, o ciimlodon prosessual toxunulmazliginin
moqsadi hakimin faaliyyotinin konar tozyiq vo tosirlordon
midafio edilmasi, bununla da miistoqilliyinin tomin edilmosidir.
Solahiyyot miiddoti bitmis hakimin iso artiq belo tozyiq vo
tosirlordon miidafisys ehtiyaci olmur.

Gostorilonloro osason Konstitusiya Mohkomosinin Plenumu
asagidaki naticolors golir:

— Konstitusiyanin 128-ci maddoasinin II hissosinin monasina gora,
Mohkomo-Hiiquq Surasinin vo ya Konstitusiya Mohkomasinin
cinayat toqibinin hoyata kegirilmosino raziliq verilmomosino
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(togdimatin rodd edilmosino) dair gorart hakim barssindo cinayot
togibinin hoyata ke¢irilmosini istisna edir;

— bu Qorarin tosviri-asaslandirict hissasinds oks olunmus hiiquqi
movqelor nozoro alinaragq, Mohkomo-Hiiquq Surasinin vo ya
Konstitusiya Mohkomaosinin hakim barosindo cinayat toqibinin
hoyata kecirilmosino raziliq verilmomosino (toqdimatin rodd
edilmosing) dair gorart osasinda Cinayat-Prosessual Macallosinin
53.1.5 vo 53.3-cii maddolori ilo nozords tutulmus gaydada
dayandirilmig cinayot toqibi iizro icraata xitam verilmosinin
tonzimlonmasi Azarbaycan Respublikasinin Milli Maclisina tovsiya
olunmalidir;

— Cinayot Mocollosinin 295-ci maddasi ilo nozordo tutulmus
bilo-bilo oadalatsiz hokm, qotnamo, gorardad vo gorar ¢ixarma
hallar1 istisna olmaqla, hakim hom solahiyyati dovriinds, hom do
solahiyyotino xitam verildikdon sonra foaliyyatino, qobul etdiyi
qorarlarda ifads etdiylt movgelors, sosvermaya, soyladiyi fikro
goro hiiquqi mosuliyyoto colb oluna, ondan bu hallarla slagodar
1zahat, 1fado tolob edilo bilmoz;

— hakimin ssalahiyyatlorino xitam verildikdon sonra askar
edilon, lakin onun solahiyyoti dovrindo torodilon cinayot
omolino goro (funksional toxunulmazliq ilo bagli hallar istisna
olmagqla) sabiq hakim barasinda cinayat toqibi timumi asaslarla
cinayot-prosessual qanunvericiliyino osason hoyata kegirilir vo
bu zaman Mohkomo-Hiiquq Surasinin vo ya Konstitusiya
Mohkamasinin raziligi talob olunmur.

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddosinin
IV hissosini vo “Konstitusiya Mohkomasi haqqinda” Azorbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddslorini
rohbor tutaraq, Azorbaycan Respublikasi Konstitusiya Mohko-
masinin Plenumu

QORARA ALDI:

1. Azorbaycan Respublikasi Konstitusiyasinin 128-ci maddasinin
IT hissosinin monasina goroa, Azorbaycan Respublikast Mohkomo-
Hiiquq Surasinin vo ya Azorbaycan Respublikasi Konstitusiya
Mohkomosinin cinayot toqibinin hoyata kegirilmosino raziliq
verilmomasing (togdimatin rodd edilmosino) dair gorart hakim
barasinds cinayat toqibinin hoyata kegirilmasini istisna edir.
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2. Bu Qorarin tosviri-asaslandirict hissasinds oks olunmus hiiquqi
movqgelor nazora alinaraq, Azorbaycan Respublikast Mahkomo-
Hiiquq Surasinin vo ya Azorbaycan Respublikasi Konstitusiya
Mohkomosinin  hakim barasindo cinayat toqibinin hoyata
kecirilmosino raziliq verilmomasino (toqdimatin rodd edilmosing)
dair qorar1 osasinda Azarbaycan Respublikasi Cinayat-Prosessual
Mocoallasinin 53.1.5 vo 53.3-cii maddoalari ilo nozordo tutulmus
qaydada dayandirilmis cinayat toqibi lizro icraata xitam verilmasinin
tonzimlonmasi Azarbaycan Respublikasinin Milli Maclising tovsiya
olunsun.

3. Azorbaycan Respublikasi Cinayat Macallosinin 295-ci maddosi
ilo nozardoa tutulmus bilo-bilo adalotsiz hokm, gotnama, gorardad vo
gorar cixarma hallar1 istisna olmaqla, hakim hom solahiyyati
dovrindo, hom do solahiyyotino xitam verildikdon sonra
foaliyyotino, gobul etdiyi qorarlarda ifado etdiyi mdvgelors,
sosvermayo, soyladiyi fikro goro hiiquqi mosuliyyato colb oluna,
ondan bu hallarla slagodar izahat, ifado tolob edilo bilmoz.

4. Hakimin salahiyyatlorina xitam verildikdon sonra askar edilon,
lakin onun solahiyyoti dovriindo torodilon cinayot omolino goro
(funksional toxunulmazliq ilo bagli hallar istisna olmaqla) sabiq
hakim barssindo cinayot toqibi timumi osaslarla Azorbaycan
Respublikasinin cinayat-prosessual qanunvericiliying asasan hoyata
kecirilir vo bu zaman Azorbaycan Respublikas1 Mohkomo-Hiiquq
Surasinin  vo ya Azorbaycan Respublikasi Konstitusiya
Mohkomasinin razilig1 tolob olunmur.

5. Qarar darc edildiyi giindon qilivvays minir.

6. Qorar “Azorbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
raboci” qozetlorindo vo “Azorbaycan Respublikast Konstitusiya
Mohkomasinin Malumati”nda dorc edilsin.

7. Qorar qotidir, heg bir orqan vo ya soxs torofindon logv edilo,
doyisdirilo vo ya rosmi tofsir edilo bilmoz.
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WMEHEM A3EPBAN’KAHCKOM PECITYBJIMKH

MOCTAHOBJIEHUE
IJIEHYMA KOHCTUTYIIMOHHOT' O CYJIA
A3BEPBAM)KAHCKOM PECITIYBJIUKHA

O ToaxkoBanum crtarbu 128 Koncruryuuu
AsepOaiigkanckoi Pecny0iMKH B CBSAA3H CO CTAThAMU
100, 101 3akona Azepoaiixxanckoil Pecnyoianku «O cynax
U cyAbsAX» U cTarbeit 53.1.5 YrosioBHO-npoueccyajibHOIo
Koekca AsepOaiiakanckoil Pecny0anknu

17 suBapsa 2022 roga ropox baky

[Inenym KoHcTuTyumonHoro cyna AsepOalijxaHCKOU
Pecnybnuku B coctaBe Papxama AOaymnaeBa (mpeacenarenb),
Conbl CanmanoBol, Ymaih DdenaueBoil (Cynbs-A0KJIATUNUK),
Posmana Wcmaumoa, J[lxeiixyna IapamxaeBa, Padasns
I'Banmanze, Ucol Hagxadosa u Kampana Illaduesa,

c yuyactueMm cekperaps cyna @apauna Anuesa,

B coorBercTBUM ¢ 4yacTtero IV cratem 130 Konctutynum
Azepbaiipkanckoit Pecnybnuku, cratesmu 27.2 u 32 3akoHa
Azepbaitmxanckoit PecriyOmuku “O KoHcTUTynMOHHOM cyne” H
crarbeit 39 BayTtpeHHero ycraBa KOHCTUTYLHMOHHOIO cynaa
Aszepbaiixanckoid  PecnyOnuku  Ha  OCHOBaHMM — 3ampoca,
[Tpokypatypsl AzepOaiimxanckoii Pecyonuku paccMoTpen B cyneo-
HOM 3aceJaHuH, MPOBEJCHHOM B MOPSAKE MUCbMEHHOMN MpOLETyphI
0c000T0 KOHCTUTYLIMOHHOTO MPOHU3BOACTBA KOHCTUTYIIHOHHOE /IO
o TonkoBaHuU ctatbu 128 Konctutyiuu Azepoaiimkanckoit Pecry0-
muku B cBsi3u co cratbsamu 100, 101 3akon AszepOaiimxaHckoin
Pecnyonmuku «O cynax u cyapsix» u ctatbeit 53.1.5 YromoBHo-mipo-
IeCCyaabHOTO Kojiekca AzepOaipkanckoit Pecyomuku.

N3yuuB u oOcynuB nokjaa cyapn Y.OdeHaueBod mo aeny,
Cy)KIEHUS TPEICTABUTEICH 3aMHTEPECOBAHHBIX CYOBEKTOB
HavyaJIbHUKA YIIPaBJIEHUS 11O TPABOBOMY 00ECIIEYEHUIO U BOMIPO-
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caM IMpaB 4YejgoBeka [eHepanpHOU mpoKyparypsl A3zepOaii-
mkaHckoit Pecnyonuku A.OcMmaHOBOM, M 3aBEAYIIEr0 OTAEIOM
roCyJapCTBEHHOTO CTPOUTENBCTBA, aIMUHUCTPATUBHOTO U BOCH-
HOTO 3aKoHojaTenbcTBa Amnmapata Mwuianu Menxnuca
A3zepOaiimkanckoi PecnyOomumkun X.M.Ceiliuga m cremuanucra
npeacenarenss yYrojaoBHOW KoJulerun BepxoBHoro cyna
Aszepbaiimkanckoir Pecnyonukm X. HacmbGoBa paccMorpen u
oOcynuyi MHEHHE TpeacenaTeNs KOJUIETHH, MHEHHE dKclepTa-,
3aBenymoouied kadeapoil yroioBHOro mpoliecca HPUIAYECKOro
dakynpTeTa BakKMHCKOTO TOCYZapCTBEHHOTO YHHBEPCHUTETA,
®.AG0acoBoil Marepuanbl aena, u3yunB u obcynuB I[lnenym
Koncruryuunonnoro Cyna AzepOaitmxanckoit Pecryonuku.

YCTAHOBMNIJI:

B 3ampoce, agpecoBanHOM B KOHCTUTYUMOHHBIN CyA
A3zepOaitmxanckoil Pecnyonuku (nanee — KOHCTUTYIMOHHBIN
cyn), [Ipokyparypa Azepbaiimkanckoir Pecnybnuku mompocuia
nath TonkoBaHue ctarbu 128 Konctutynuu AsepOaiiikaHCKon
Pecniy6nuku (nmanee — KOHCTUTYHHMSI) B CBSI3M CO CTaTbsIMHU
100,101 3akona AsepOaiimxanckoil Pecnybnuku «O cygax u
cynpsax» (manee — 3akoH «O cynax W Cyabsax») B ctarbent 53.1.5
VYronoBHO-NIpoLIECCYaIBHOTO KOJEKCA.

B 3ampoce yka3aHo, 4TO MpaBOBbIE HOPMBI, OMPEIECIISIONINE
HEIIPUKOCHOBEHHOCTh CYyJI€d B JEUCTBYIOIIEM 3aKOHOJATENb-
CTBE, HOCAT OOIIMI XapaKTep, a TPAHULIbI HEIPUKOCHOBEHHOCTHU
Cy[el SBIISIOTCA HEOIPENENEHHBIMU MO cpokaM. Tak, ais ocy-
HIECTBJIECHUSI YTOJIOBHOTO MpECieJOBaHUs B OTHOILIEHUU CYIbU
KakK IpHU 3aJ€p>KaHUM €ro C MOJIUYHBIM, TaK U B IPYyTUX CIyyasx,
Tpedyercs mnonydeHus cornacusi CyneOHO-IpaBOBOro COBETa
AszepbOaiikanckoir Pecnyonuku (manee — CyneOHO-TIpaBOBOM
COBET).

Kpome toro, B coorBeTcTBUM cO ctaTthei 53.1.5 YromoBHoO-
MPOLECCYaJIbHOTO KOJIEKCA MPOU3BOJACTBO IO yrOJIOBHOMY IIpe-
CJIEOBAHUIO MOKET OBbITh MPHUOCTAHOBIEHO, €CIU B MOpPSAKE,
YCTAaHOBJIEHHOM 3aKOHOM, BCTaJl BONPOC O JIMIIEHUH MpaBa Ha
HEMPUKOCHOBEHHOCTh WJIM O BbIJIa4€ MHOCTPAHHBIM T'OCYIapCT-
BOM JIMIIa, IOJABEPTHYTOIO MPECIEIOBAHUIO 32 COBEPLICHUE Jesl-
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HUS, TPEYCMOTPEHHOTO YTrOJIOBHBIM 3aKOHOM. COrinacHo cTaTbe
53.3.4 Kopekca mnpencrasieHue [‘eHepalbHOTO HOpPOKypopa
A3zepOaiikanckoid PecnyOnuku o JUIIEHWH JHIla TpaBa Ha
HETIPUKOCHOBEHHOCTbh CIYXUT OCHOBAaHUEM JJIs MPUOCTAHOBIIE-
HUSl YTOJIOBHOTO IpecieloBaHusA. B COOTBETCTBUM CO CTaTheil
53.6 VYrojoBHO-IIpoOLiECCYyadbHOIO0 KOJ€KCa MHPOU3BOACTBO MO
YTOJIOBHOMY TMPECIEIOBAHUIO OCTACTCS MPUOCTAHOBICHHBIM 10
YCTPAHEHHS BCEX NPUUMH, SIBIISIFOIIMXCS OCHOBAHUEM K €TO MpPU-
octaHoBieHUIO. [locie ycTpaHeHUs 3TUX NPUYUH IPOU3BOICTBO
M0 YTOJIOBHOMY TPECIIEIOBAHUIO BOZOOHOBISETCS MO MOCTAHOB-
JICHUIO MPOKYpOpa, CIEeA0BATENS UIIH CyAa.

[To 3akitoueHUI0 3ampocojaresisi, He YCTpaHEHUE MPUYHUHBI,
CIy’Xalllel OCHOBAaHUEM JUJISI IPUOCTAHOBIIEHHS IPOU3BOACTBA B
CBSI3U C HEYJOBJIETBOPEHUEM NPEACTABIEHUS I'€HEPAIbHOIO MPO-
Kypopa O JIMIIEHUU CYyIbU IpaBa Ha HENPUKOCHOBEHHOCTH
MOXET MOBJIeUb 32 COOOM OCTaBJieHHE MPOU3BOJCTBA MPUOCTA-
HOBJIIEHHBIM. [Ipu 3TOM B coorBeTCcTBHM cO crarber 113 3akona
«O cynax u cyapsix» BO30OHOBJIEHHE TPOU3BOACTBA O eIy BO3-
MOYKHO TOJIBKO B Cy4asiX UCTEUYEHHSI CPOKa MOJIHOMOYUN CyIbHU
(IpOAIEHHOTO CPOKA MOJIHOMOUYHMI), @ TaKXKe B Clyyasix 10CpOU-
HOTO MPEKPAIICHUS TOJTHOMOYHUNA MO COOTBETCTBYIOLIIUM OCHOBA-
HUSM (TIpU TIOfjaye MUCHbMEHHOTO 3asBJICHUS 00 OTCTaBKE IO
COOCTBEHHOMY JKEJIAaHWIO, TIPU 3aHSITUU JI€STEIbHOCTHIO, HECO-
BMECTUMOM C 3aHUMAaeMOW JTOJKHOCTBIO, IPU BBISIBICHUHN HECO-
OTBETCTBUSI TPEOOBAaHUSM, ONPEJCICHHBIM K KaHAUJIATaM Ha
JIOJKHOCTH CY/IbU U JIP.) JJISl OCYIIECTBJICHHS YTOJIOBHOTO MIpec-
JIeIOBaHUs B COOTBETCTBUHU C YTOJIOBHO-TIPOIIECCYATbHBIM 3aKO0-
HOJATEJbCTBOM 3a JESHUE, COBEPUICHHOE CYAbEH, MOJTHOMOYHUS
KOTOPOI'0 MPEeKpallleHbl, B IEpUO/ IEHCTBUS IpaBa Ha HEMPUKOC-
HOBEHHOCTb [IO3TOMY BOIPOC O TOM, CJIEAYET JU MOJIYUYUTh COOT-
BETCTBYIOIIEE COTIacHe CyeOHO-IIPaBOBOTO COBETA TO €CTh Clie-
JIyeT Ju coONroaaThk MpoIenypbl, YCTaHOBIEHHBIE cTaThed 101
YIOMSIHYTOTO 3aKOHa.

3anpocoaaTrelsib CYMTAET, YTO C YUETOM CI0KHOCTEU, KOTOpbIE
HblHemHssA penakius cratbu 101 3akona «O cymax U Cyabsix»
MOJKET CO3/4aTh AJs NPaBUJIBHOIO MPUMEHEHHs cTaTbu 53.1.5
YronoBHO-npoLEecCyaabHOTO KOAEKCA, a TaKXe TOro, YTO ycCTa-
HOBJIEHO B pE€3yJbTaTe M3y4YEHHUs M aHaIn3a MEXAYyHapOJIHOU

56



NPAaKTUKA B LENAX OINpEeNeNeHUs] 0COOEHHOCTEH YrOJIOBHOIO
npecieq0oBaHus B OTHOILIEHUHU JIUL, ESATEIbHOCTh KOTOPBIX Ha
JOJDKHOCTH Cy/IbU IpEeKpalieHa B CBSA3U C 3aBEpPUICHUEM TI'PaHUII
CpPOKa HENPUKOCHOBEHHOCTH, TO €CTh CPOKA IOJHOMOYMHU WU
[0 JPYTMM OCHOBaHUSM, 3a JE€sIHUs, COBEPUICHHBIE B MEPUOA
paboTHI B JOJDKHOCTH CY/AbH, €CTh HEOOXOAMMOCTh B TOJKOBAHUH
crarpu 128 Konctutynuu B cBa3u co craresamu 100, 101 3akona
«O cynax u cynbax» u crarbeid 53.1.5 YromoBHo-npoueccyalib-
HOT'O KOJIEKca.

B cBsa3u ¢ 3anpocom IlimenyMm KoncTuTyimOHHOTO Ccyza cuuTa-
€T BaXXHBIM OTMETUTH CIIEIYIOIIEE.

Cornacno yvactsam [ u III crarem 127 Koncrutyuuu, cynsu
HE3aBHUCHUMBI, MOJUYUHAIOTCA TOJBKO KOHCTUTYyLMHM M 3aKOHaM
A3zepbaiipxanckoil PecriyObnuku, HeCMEHsIeMbl B TEUEHUE CPOKa
cBoux ImojJHoMouui. [IpsiMoe MM KOCBEHHOE OIpaHUYECHUE
CYAOTPOU3BOACTBA C YbEH-TUOO CTOPOHBI U MO KaKOW-INOO0 Mpu-
YUHE, HE3aKOHHOE BO3/ICCTBUE yIPpO3a U BMEUIATEIbCTBO HEMO-
IIyCTUMBI.

[Ipesunent AzepOaimxanckoi PecnmyOnuku sBiaseTcs rapaH-
TOM HE3aBHCUMOCTH cyneOHoi Binactu (dacth [V crarsu 8 Konc-
TUTYLIMN).

CornacHo crarbe 8 3akoHa «O cynax M CynbsixX» MpaBoOCyaue
OCYILECTBISAETCS MpU 00ECleuyeHUH HEe3aBUCUMOCTH cyneil 0e3
KaKHX-JIU00 OrpaHUYEHMI, HA OCHOBE (PAaKTOB, OECIIPUCTPACTHO-
ro W, CHPaBeJIMBOIO PACCMOTPEHHMS i€l U B COOTBETCTBHH C
3aKOHOM.

[IpyHLIMIT HE3aBUCUMOCTH CyJI€H, KAK BaXKHBIM 2JIEMEHT He3a-
BUCUMOCTH CyI€OHOW CHCTEMBbI B II€JOM, SBISETCS OJHOM U3
CyLIECTBEHHBIX TapaHTHUM, HANPABICHHBIX Ha pEATU3ALUIO
NPUHIMIIOB pa3JejieHusl BIacTel, 3aKOHHOCTHU, CIIPABEIJINBOCTH
u obecrneyeHus Mpasa yesioBeka. B neMokpaTuueckom obuiecTBe
rocyJapcTBO TpeciaeayeT OCOObIi MyOJUYHBIH HHTEpPEC B
3aKperyIeHUH U 00eCleYeHU HEe3aBUCUMOCTH Cy/1eOHOM BIacTH.

Cratbs 6 KouBennuu «O 3amuTe npaB yeJIOBEKa U OCHOBHBIX
cBOOOM» TpeOyeT He3aBUCHUMOCTH CyJa OT JAPYTUX BETBEH Bla-
CTH, a Takxke OT cTopoH. CoracHO MpaBOBOW MO3UIUH, CPop-
MHpPOBaHHOUW EBpomnelickuM cyaoM 1o MpaBam 4yejoBeka (nanee —
EBpomneiickuit cyn) B I[loctanoienuun mo geny Kommbenn u
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®enn nporuB CoennnenHoro KoposieBctBa ot 28 utons 1984 r.,
IpU OINpPENEIEHUH TOTO, MOXKET JIM CyJ CUUTAThCS «HE3aBUCH-
MBIM», HEOOXOIMMO PAaCCMOTPETh CIAEAYIOUINE KPUTEPUH:

— MOPAJIOK HA3HAYEHHUS U CPOK IOJITHOMOYHM CYIEH;

— CYILLIECTBOBAHME TapAHTUN OT JaBJIECHUS HA CYHEH;

— BHEIIHUE aTpUOyThl HE3aBUCUMOCTH.

CornacHo mnpeamOyne paszgena mnox Ha3BaHueM «Hesa-
BUCHUMOCTb» «baHramopckux NPUHIMIIOB MOBEACHUS CYIEil»,
HE3aBUCUMOCThH CYNEeOHBIX OPTraHOB SIBJISIETCS MpeJ MOCHUILHOU
obecreueHus MPaBoONOPSIKa U OCHOBHOW rapaHTHEN U cIpaBei-
JUBOTO pa3pelnieHus aena B cyae. CieqoBareabHO Cyibs JOJDKEH
OTCTaWBaTh W NPETBOPUTH JKU3Hb MPUHIUI HE3aBUCHUMOCTH
CyIeOHBIX OpPTraHOB B €ro MHAUBUIYaIbHOM U MHCTUTYLIHOHAIb-
HOM acCHeKTax.

B coorBercTBUM ¢ yacTthio BTOpou ctathu 100 3akona «O
Cylax M CyIbsiX» HE3aBUCUMOCTb CyJeil obecreunBaeTcs Jero-
JUTU3UPOBAHHOCTHIO, HECMEHSEMOCThIO M HENPUKOCHOBEH-
HOCTBIO Ha MEPHOJl JEUCTBUSA UX MOJTHOMOYUN, OTPAaHUYEHUSIMHU
NpyU Ha3HAYEHUM Ha JIPYTYI0 JOJKHOCTb, MPHU MPUBICYEHUH K
OTBETCTBEHHOCTH, MPH JHUIIEHUH MOJTHOMOYMH U OTCTPAaHEHUU
OT IOJIKHOCTH, HE3aBUCUMOCThIO (DYHKIIMOHUPOBAHUS CyAeOHOMN
BJIACTU U MPETYCMOTPEHHOMN 3aKOHOM MPOUEAYPOU OCYIIECTBIIE-
HUSI TIPABOCYJIHSI 3aKOHOM, HEJONYCTHUMOCTBIO KEM-IH0O0 ycTa-
HaBJIMBATh OTPAHUYEHHUS M BMEIIHUBATHCS B CYAONPOU3BOACTBO,
oOecrnieueHneM JIMIHOW O€30MacHOCTHU Cy/eH, U MPEea0CTaBICHNU-
€M MaTepHajIbHbIX U COI[MAJIbHBIX FAPAHTUN, COOTBETCTBYIOLIUX
UX JIOJKHOCTH.

YuuTeiBas peanu3anuio CyIabsIMU ITYOJUYHO-TIPABOBBIX IIeNIeH
MPaBOCY/AMSI 3aKOHOJATENIb YCTAHABIMBACT OCOOBIE TapaHTUU B
OTHOIIICHUU UX. YCTAHABIUBAs IS CyJbU OOJiee BBICOKHE TapaHTUN
B CPaBHCHHIO C JIPYTUMH JIMIIAMH, TOCYIapCTBO, TAaKUM OOpa3oM
JaeT 0coOyro OIEHKY JAeSTEIbHOCTH CYAbH, IMPU3HAET pOJib,
UCKJIIOUUTENIbHOE 3HAYCHHE U aBTOPUTET CyAeOHON BIACTH.

Takum o06pa3zoM, mpumaBas 0COOBIM CMBICT UCKIIOUHUTEIbHO-
My TyOJIMYHOMY 3HAYEHHUIO HE3aBUCUMOCTHU CyJla, 3aKOHOJATEelb
ONpelleNui MOJUTUYECKNE, JKOHOMUYECKHNE U NPaBOBBIE MeXa-
HU3MBI €€ 00eCIeueHus.
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[TonmuTHyecKue TrapaHTUN BKIIKOYAIOT TAKUE 3aIPEThl, KaK HEBO3-
MOYKHOCTb 3aHSTHSI CyIbsIMU HUKAKOH JIPYToi BEIOOPHOM MM Ha3HA-
4aeMOM JTOJKHOCTH, HEBO3MOXKHOCTb 3aHUMATHCS IMOJIUTUYECKOMN
JIEATEIbHOCTBIO U SIBIATHCA WICHAMM IOJIMTHYECKUX mapTuil. Tem
caMbIM 00€CIeUMBAETCA HE3aBUCHUMOCTh CYIEOHBIX PpEHIeHUHA OT
MOJUTUYECKUX B3IVISAOB Cy/Ied M OJTUTHYECKOM 11e71eCO00pa3HOCTH.

K >KOHOMHYECKMM TapaHTHUSIM OTHOCUTCS PELICHHE TOCy-
JapCTBOM BOIIPOCOB MAaTepHajbHOTO U COIMATBHOTO obecreye-
HUSl Cyl€ll Ha ypPOBHE, COOTBETCTBYIOUIEM BBICOKOMY CTaTycCy
CyIbHU.

K mpaBoBBIM rapanTusM OTHOCSTCS 0coOble MpaBHiia HECMeE-
HSEMOCTH, Ha3HAYEHUs, OTCTPAHEHUs OT JOJKHOCTH M IIpeKpa-
HIEHUS TOJHOMOYHUU cyaed, ux O0e30MacHOCTh, MpaBuUia MpHU-
BJICUCHUS K JUCLHUILUIMHAPHONW OTBETCTBEHHOCTH, HENMPUKOCHO-
BEHHOCTb U IIp.

ITockonbKy MOCTABIEHHBIM B 3alpOCe BONPOC KACAECTCS HENPH-
KOCHOBEHHOCTH CYZEH, YTO SIBISAETCS IPAaBOBOM rapaHTUEH HE3aBU-
cuMocTH cyaa, [limenym KoHCTUTYIIMOHHOTO Cya CUMTAET BaXKHBIM
OTMETHUTb HEKOTOpPbIE 0COOEHHOCTH ITON TapaHTHH.

Kak yxe ynoMuHanoch, HENPUKOCHOBEHHOCTh CYAEH, 3aKpell-
neHHasa crtarbeil 128 KoHcTutynum, siBAsAsCh OJHOW M3 BaKHBIX
rapaHTH MX MPaBOBOIO CTATyCca W AEATEIbHOCTH, HalpaBJcHA
Ha 3alUTy UX OT TOTO WJIM MHOTO BIHSHUS, TABJICHUS U MPECIE-
JIOBaHUS.

B Pexomennanuu Komurera munuctpoB Cosera EBponsl «O
CYIbSIX: HE3aBHUCUMOCTb, 3(PPEKTUBHOCTH U OTBETCTBEHHOCTbHY
OTMEUAETCS, YTO HEIPUKOCHOBEHHOCTh CYJ€H SABISETCS HE Ipe-
MMYIIECTBOM WJM INPUBWIETHEHN, CIIy)Kalled MX MHTEpecam, a
MEXaHU3MOM CYLIECTBYIOIIMM JJis1 00€CIEeUEeHHUs] BEPXOBEHCTBA
npaBa U B MHTEpEecax JIUII, KEeJAIIIUX HE3aBUCUMOT0 U Oecrpu-
CTPACTHOTO MpPaBOCYAUS.

HenpukocHoBeHHOCTh cyael peanusyeTcs B cdepe paziuu-
HBIX IIPABOOTHOILIEHUM, 31€Ch MOKHO OTMETHUTHh TPU OCHOBHBIX
HaIpaBJICHUSA:

1. MmaTepuanbHO-NIPaBOBOM MMMYHHUTET — ONIPEJEIICHUE TIpeie-
JIOB IPak1aHCKO-IPAaBOBOM OTBETCTBEHHOCTH CYAEH;
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2. (QYHKIIMOHAIBHBIH UMMYHUTET — HEIOMYCTUMOCTb MpHU-
BJICUCHUS CyACH K IOPUAMYECKOW OTBETCTBEHHOCTHU 3a JCSTElb-
HOCTb, OCYIIECTBIISIEMYIO UMHU B TIpe/iejaX CBOUX MOJHOMOYHUM;

3. IlpoueccyanbHbIii UMMYHHUTET — BKJIIOYAET B ceOsi ocoObie
MpaBuiia MPUBIECUECHUS CYyAbU K aJMUHUCTPATUBHOM U YTOJIOB-
HOW OTBETCTBEHHOCTH, M30paHHsI MEpHl MPECEUYCHUs, a TAKKe
MMPOMU3BOJICTBA CIIEACTBEHHBIX JCUCTBUN B OTHOUIECHUU CYJIEH.

YTo kacaeTcss MaTepUaIbHO-IIPABOBOTO UMMYHHUTETA CIEIYET
OTMETHUTh, 4YTO CONNIACHO YacTH oOAMHHaauarod crtarbu 101
3akoHa «O cynax W CyIbsiX» CyAbH HE HECYT JIMYHOW HMYILe-
CTBEHHOW OTBETCTBEHHOCTH 3a yiiepO, HAHECEHHBIN B pe3yJbTa-
T€ CyAeOHBIX OMMOOK YYaCTHUKY Mpollecca WU JUILy, TPUHU-
MaBlIIEMY y4YacTHE B pacCMOTpeHHH neina. JlanHblid ymepO BO3-
MENIAETCs TOCYAapCTBOM B CydasiX U NOPSAAKE, YyCTAHOBICHHBIX
3aKOHOM.

B coorBercTBuU co ctaTbeit 16 « OCHOBHBIX MPUHIIUIIOB HE3a-
BUCHUMOCTHU CYAEOHBIX OpPraHOB», YTBEPXKICHHBIX PE30JIOIHUEH
opranm3anuu O0venuHeHHbIX Hanwmit ot 29 Hos6psa 1985 ronma
Homep 40/32, 6e3 ymepOa ans KakoW-IuMOO IUCHUTUIMHAPHON
MPOIEYyPhl, MJIM KAaKOTO-TMO0 TTpaBa Ha 00KaJIO0BaHUE WIIU KOM-
MEeHCAIUI0 CO CTOPOHBI TOCYAapCTBA, MPEAYCMOTPEHHBIX HAILHO-
HaJIBHBIM 3aKOHOJATEIbCTBOM, CYABSIM CIEIYET MOJIb30BaThCs
JUYHBIM HMMYHHUTETOM B CBSI3M C MaTepUalIbHBIM YIIepooM,
NPUYUHEHHBIM B PE3yJbTaTe OMIMOOK, JOMYIIEHHBIX MPHU OCY-
MIECTBICHUU CBOUX CYNEOHBIX (PyHKITUN.

CornacHO TpaBOBOM MO3UIMH, BBIPAXKEHHOW B psijie pelIeHUu
EBpomneiickoro Cyna, HENPUKOCHOBEHHOCTh Cyl€d UMEET JIETH-
TUMHYIO 1I€J1b, TAKyI0 KaK HaJjexKallee OCyIIECTBIEHHUE MPaBO-
CyIHsl... DTO MO3BOJSAET CYIbSIM OCYIIECTBISATh CBOU IMOJIHOMO-
YUsl COBEPIIEHUIO HE3aBUCUMO U B OTCYTCTBUE, OMACEHUH 3a TO,
YTO UCIOJIb30BAHUE CBOEH TUCKPELUN IIPU BBIHECEHUHN PEIICHUI
MOXKET TMOBJIeYb MX OTBETCTBEHHOCTh 3a MPUYMHEHHUE Bpeja.
HaxkoHen, 3T0 MO3BOISET CYAbSIM COCPEAOTOUUTHCA HA UCIIOJIHE-
HUHM CBOUX OOSI3aHHOCTEW B OTCYTCTBHE MOCTOSHHOTO MPEIb-
SABJICHUSI UCKOB Mpourpasimumu croponamu (IlocranoBienue no
neny «I'psznoB npotuB Poccum» ot 12 uronsg 2012 roga u np.).

Yro xe KacaeTcs QyHKIIMOHAIbHOIO MMMYHHUTETA, TO JAHHBIN
MHCTUTYT 3alpellaeT NPHUBICYEHHUE CYAbH K IOPUAUYECKOUN
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OTBETCTBEHHOCTH 3a AUCKPEIUIO, TO €CTh BBIBOJ, K KOTOPOMY OH
MpUIIET B PE3yIbTaTe PACCMOTPEHUS Jelia, U BBIPAKECHHYIO UM
MO3UIIHIO.

Xots 3akoH «O cynax U CyIbsix» HE MpeaycMaTpuBaeT MOJO-
JKEHHS 0 PYHKIIMOHAJIHHONW HEMMPUKOCHOBEHHOCTH CY/IEH, TEM HE
MeHee cornacHo crtatbe 16.10 3akona A3sepOailgkaHCKOM
Pecnyonukun «O KonctutynuoHnoMm cyne» (mainee — «3aKOH O
KonctutynuuonHom cyzae»), cyabsd KOHCTUTYUHMOHHOTO cyna, He
MOXET OBbITh MPUBJIEYEH K IOPUIUYECKOW OTBETCTBEHHOCTH 3a
JeSITeIbHOCTh, TOJIOCOBAHUE, BHICKA3aHHBIE MBICIIU B KOHCTUTY-
MOHHOM CYy/I€, B CBSI3U C 3TUMH CIy4assMH y HEro HE MOTYT
OBITh UCTPEOOBaHbI O0BACHEHUS, TOKA3AHUS.

[Mnenym KoHCTUTYIIMOHHOTO CyJa CYUTAET, YTO HEMPHUKOCHO-
BEHHOCTb, 3aKpenjieHHas crtaTtbeid 128 KOHCTUTYIIMH, BKIIIOYAET
B ceb0s TapaHTui0 (YHKIMOHAIHHONW HENPUKOCHOBEHHOCTH B
OTHOIIEHUH BCEX CyAEeH, MpUYEeM JAHHBIA BUJ HEMPUKOCHOBEH-
HOCTH TIPOJIOJIKAETCS M TMOCJTE MpPEeKpalleHus IMOJHOMOYUM
CYIbH.

[IpOoTHBOTIONOKHBIN MOIXO/T, MPOTUBOPEUANIIUINA 1IEJTH U TTPABO-
BOW (YHKIMU HHCTUTYTa (QYHKIIMOHAJIBHOTO HMMYHHTETA,
MOXET MPUBECTH K «MHUMOMY)» XapaKTepy rapaHTHUl, 3aKpern-
neHHbIX KoHCTHUTYyUHMEl M COOTBETCTBYIOUIMMHU 3aKOHOJATENb-
HBIMM HOpMaMH, B pe3yJibTare 4yero OyAeT MmoJlopBaHa HE3aBUCH-
MOCTB CyAeOHOI BIaCTH.

Tak, menb (GyHKIIMOHATBHOTO MMMYHHTETA 3aKII0YaeTCs B
o0ecrnieyeHU U NMPUHSITUS CYIbsIMU HE3aBUCUMBIX, O€CIIPUCTPACT-
HBIX U MPO3PAuHBIX PEUICHUM, C YBEPEHHOCThIO B TOM, YTO OHH
HE MOJABEpPHYTCS B OyIylIeM MpecieOBaHUIO TOMY UM WHOMY
BHEIIHEMY JIaBJIIEHUIO 3a MO3ULIMU, BBICKA3aHHbIE B paMKax
CBOEH IEATEIBHOCTH.

Onnako, ecnu OyaeT JO0Ka3aHO, YTO CyAbsS BBIHEC 3aBEIOMO
HETIpaBOCYAHOE pelieHue (Mpu COONIOAECHUN MPOIeCcCyalbHBIX
rapaHTui), OH MOXET OBITh NPUBIIEUEH K YrOJIOBHOW OTBET-
CTBEHHOCTH. [Ipu uem cyapsa mpuBIEKaeTCs K OTBETCTBEHHOCTH
HE 32 MO3UIIHIO, BHIPAXKEHHYI0O UM B CBOMX PEUICHUSX B MEPUOJ
NEeSITEILHOCTH, a 32 MPECTYMHOE JAESHUE, COBEPIICHHOE UMEHHO
NpU BBIHECEHUHU TAKOro pemnieHus. Takum oOpa3oM, BhIHECEHUE
3aBEJIOMO HEMPABOCYIHBIX MPUTOBOpPA, PELICHUS, ONpEIeIICHUS
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U TIOCTAHOBJICHUS BJEYET 3a COOOW yrOJIOBHYIO OTBETCTBEH-
HOCTh Ha OCHOBAaHMH cTaTbu 295 VYromnoBHOro Kozaekca
A3zepOaitmxanckoil PecnyOnuku (nanee — YrollOBHBIN KOJIEKC).

B cBs3u ¢ atum [lnenym Koncrutyunonnoro Cyna Takxe cuu-
TaeT HEOOXOAMMBIM OTMETHTBH, YTO BBIPAXKEHHUE «3aBEIOMO» B
NUCIIO3UIIUH CTAThU 295 YTom0BHOTO KOAEKCA SIBISIETCS HEOOXO-
JMMBIM TPU3HAKOM JaHHOTO COCTaBa MPECTYIUIEHUS, U CYAb
MPUBJIEKAETCS K YTOJOBHOW OTBETCTBEHHOCTH 33 BBIHECEHHE
HENPaBOCYAHOI0 PEIIEHUHU TOJBKO B TOM Cilydae, €ciu JoKa3a-
HO, YTO 3TO CJI€JIAaHO YMBILIJIEHHO.

Takoil Moaxoa BBIPAXXEH M B MEXKIYHAPOIHBIX JOKYMEHTaX.
Tak, cormacHo myHKTy 68 BbIIIEYyNIOMSAHYTONM PexkomeHnmannu
Komurera MunuctpoB CoBeta EBpomnbl, TOJIKOBaHUE CyAbei
3aKOHa, OlleHKa (DAaKTOB WJIM J0KA3aTEIbCTB MPHU PACCMOTPEHUHU
Jlejia He MOTYT SIBISITbCSI OCHOBAHUEM JJisi YTOJOBHOM OTBET-
CTBEHHOCTH, 33 UCKIIIOUEHUEM CIIy4aeB 3JI0I0 yMBbICIA.

[Inenym KoHCTUTYIIMOHHOTO Cyla Takke 0co00 MogYepKuBa-
€T, YTO HEIPUKOCHOBEHHOCTb Cy/IEH HE MOKET pacCMaTpPUBATHCA
KaK OCHOBaHHUE JIJI1 UX OCBOOOXKJICHUSI OT OTBETCTBEHHOCTH UIIH
ocTaBJIeHHs 0e3 HaKa3aHUs 32 COBEPIICHUE JICSTHUM, TPEyCMOT-
PEHHBIX YTOJIOBHBIM 3aKOHOJATeNbCTBOM. Llenpb 31ech 3akitoya-
eTcsl B JOCTHXKEHUU CIpPaBEIIMBOro OajlaHca MEXIy 3alluTOn
Cylel OT JaBleHUs W BIUSHUS sl o0ecredyeHus UX He3aBUCHU-
MOCTH Y MPUHIIMIIOM HEOTBPATUMOCTHU Haka3zaHus (ubi culpa est,
ibi poena subesse debet).

NMeHHO T0ATOMY B 3aKOHOJATEJbCTBE MPENYCMOTPEHBI COOT-
BETCTBYIOLIME MpaBUJIa, CBSI3aHHbIE CO CHSITHEM HEMPHUKOCHO-
BEHHOCTHU (MPOIECCYalbHOW HENMPUKOCHOBEHHOCTH) C CYIbH.
be3 coOmtoneHuss mpaBui, BBITEKAIOIUX W3 IPOILECCYaTbHOTIO
MMMYHUTETA CYAbH, OCYILIECTBICHUE B OTHOILIEHUHU €ro yTroJOB-
HOI'O MpECIe0BaHUS 3a JesIHUE, MPEeTYyCMOTPEHHOE YTOJIOBHBIM
3aKOHOAATEIbCTBOM, HEJIOMYCTUMO.

Tak, B coorBeTcTBUU ¢ 4yacThio Il crateu 128 Konctutynum
CyIbsi MOKET OBITh MPUBJIEYEH K YTOJOBHOW OTBETCTBEHHOCTH
TOJIBKO B MPEAYCMOTPEHHOM 3aKOHOM IOPSJIKE.

CornacHo crtarse 11.3 VYrosoBHO-mpoLecCyanbHOTO KOAEKCA
O0COOEHHOCTH YTOJOBHOTO MpECe0BaHUsl B OTHOILIEHUHU CyAe
A3zepbaiikanckoir Pecnmybnuku onpenenstorcs Koncturynuei
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A3zepbOaitmxanckoit Pecnybnuku, Hactosuium Kogekcom u npy-
r'UMHU 3aKkoHamu AzepOaiikanckoi PecniyOnuku.

Cornacuo craree 101 3akona «O cymax u cyabax», 3a
HCKJIIOUCHUEM CllyyaeB 3ajlepKaHusi Ha MECTe MpPecCTyIUIeHUS,
CyAbsi HE MOXET OBbITh apecTOBaH WJIM 3aKJIIOUEH O]l CTPaAKY,
MOJBEPTHYT OOBICKY M JINUYHOMY JOCMOTPY, B OTHOIIEHUHU €TO He
MOXKET OCYHIECTBIATHCS YroJIOBHOE IpecieaoBaHue 0e3 coria-
cust CyneOHo-mipaBoBOTO coBeTa. Oprad yroJIOBHOTO MpeCieo-
BaHUs, 3a/IepKaBIINI CyIbI0 Ha MECTE MPECTYIUICHUs, HEME-
JeHHO uH(popMHUPYyeT 00 5TOM TEHEPaIbHOTO MPOKypopa
A3zepOaitmxanckoil Pecniyonuku. [lpu ycTaHOBIEHUM TeHEepalib-
HBIM TNpoKypopoM AszepbaiikaHckoil PecrnyOnuku ocHoBaHUA
JJIs. YTOJIOBHOTO TMpecieloBaHusI B OTHOUICHUU CYAbU OH He3a-
MEJUIUTEIbHO BHOCUT mpejacTaBieHre 06 3toM B CyneOHo-mpa-
BOBO#l coBeT. CyneOHO-TIpaBOBOM COBET B TeueHUEe 24 4acoB ¢
MOMEHTa 3aJiepKaHus CyAbU pacCMaTpUBAET MPEACTABIECHHUE 00
OCYIIECTBIEHUHU YIOJIOBHOTO MPECEIOBAaHUS B OTHOIIEHUH E€ro
C ydyacTHeM TeHepaJbHOro mnpokypopa A3zepOaligxaHCKON
PecniyOnuku unu ero 3amMecTUTENs] U MPUHUMAET pelieHue 06
YTBEPKAECHUM WJIM OTKIOHEHHMHU JIaHHOIO IPEICTaBIEHUS. DTO
pelleHre He3aMEIJIUTENbHO NPEACTAaBISETCS T€HEPAIbHOMY
npokypopy Asepbaiimxanckoit Pecnybnuku. C cornacus
CynebHo-TTpaBOBOTO COBETA YrOJIOBHOE MpECIeJ0BaHNE B OTHO-
HICHUU CYAbH, 33JIep’KaHHOTO0 Ha MECTE MPECTYIUIeHUs, TPOJI0JI-
JKaeTCsd B COOTBETCTBHHU C YIOJIOBHO-IIPOLIECCYAJIbHBIM 3aKOHO-
narenbcTBoM AzepOaiikanckoir Pecnyonuku. Ilpu orcyTecrBum
TAKOTO COTJIaCHs CYAbs, 3aJep’KaHHbI HA MECTE MPECTYIICHUS,
MO/JICKUT HEMEIJICHHOMY OCBOOOXIeHUI0. B npyrux cinyuasx
npeCcTaBlIeHue TEeHEepaJIbHOro MpokKypopa AszepOailmxaHcKon
PecniyOnuku o jgade cornacust Ha OCYyUIECTBIEHHE YTOJOBHOIO
MpECIEIOBaHUS PACCMATPUBAETCA B TE€UEHHE /2 4acOB CO JHA
noctyrmieHus. C cornacus CyneOHO-TIPaBOBOTO COBETa yTOJOB-
HOE TMpecieoBaHNEe B OTHOIIEHUHM CYIbU OCYIIECTBISETCA B
COOTBETCTBUU C YTOJOBHO-IIPOLECCYaIbHBIM 3aKOHOAATENb-
cTBOM A3sepOaiimkanckoit Pecriyonuku.

Yto kacaercss BO3MOXKHOCTU MpuBiedeHus cyiapn KoHcTu-
TYUMOHHOTO Cy/la K YyTOJOBHOI OTBETCTBEHHOCTH, TO 3aKOHO/a-
Tellb MPeyCMOTpeN OoJiee CIOXKHYIO JIBYXCTYIEHYATYIO Mpolie-
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nypy. Tak, cormacHo 3akoHy «O KoHCTUTYLMOHHOM cyne»,
cyabsi KOHCTUTYLHMOHHOIO Ccyaa HE MOXET ObIThb NMPHUBJIEYEH K
YIOJIOBHOM OTBETCTBEHHOCTH, HE MOXET OBITh 3aJepikaH HIIH
apecToBaH, K HEMY HE MOTYT OBITh NPUMEHEHBI B CyAecOHOM
MOpSIAKE MEPhl aJIMUHUCTPATUBHOTO B3BICKAHUS, OH HE MOXET
OBITH TOABEPKEH OOBICKY, MPHUBOAY U JHYHOMY ITOCMOTPY 3a
HCKJIIOUEHUEM cllydyaeB 3aepkaHus cyapd KOHCTUTYLIHOHHOIO
cyna Ha mecte npectymiaenus. Cyapss KoHCTUTYIIMOHHOTO cyna,
3a/lepKaHHBII B KaueCTBE MOJ03PEBAEMOTO B COBEPIICHUU Ipe-
CTYILUIEHHUS WU aAMHUHUCTPATUBHOIO MPOCTYMKa, MOCJIE yCTa-
HOBJICHHUSI TUYHOCTH, TOJHKEH OBITHh HEMEIJIEHHO OCBOOOXK/ICH, O
yeMm B KOHCTUTYIIMOHHBIN CyJI, @ TAK)KE TEHEPATBHOMY IPOKYpPO-
py Azepbaiimxanckoit PecryOnuku HampaBisieTcss MUCbMEHHOE
yBenomiieHue. [lpu Hanmuum B npeictBusix cyabu KoHcTuty-
IIMOHHOIO Cy/la MPU3HAKOB MPECTYMHOTO AESHUS OH MOXXET OBIThH
OTCTPaHEH OT JOJKHOCTH B MOPAJAKE, IPEIyCMOTPEHHOM 4YacTs-
Mu IV u V crareu 128 Konctutyuum A3zepOaiimgxaHCKoOM
PecnyO6nuku. Ilocie oTcTpaHeHHs OT JOJUKHOCTH CYIbA
KonctutynuonHoro cyzaa ¢ cornacusi KOHCTUTYLIHOHHOTO Cy/la U
Ha OCHOBAaHHMM IOCTAHOBJIEHUS TEHEPAIBHOIO IPOKYypopa
Azepbaiipxanckoir PecrryOnuku MoXeT OBITH MPUBIIEYEH K YTO-
JIOBHOM OTBETCTBEHHOCTH M apecTOBAaH B MOPsJKE, MPELyCMOT-
PEHHOM  YTOJIOBHO-NPOIECCYaIbHBIM  3aKOHOAATEJIbCTBOM
A3zepbOaitmxanckoit Pecnybnuku (ctarbu 16.2 -16.4 u 16.7).

B coorBercTBUM co ctaTbeil 53.1.5 VYrosoBHO-npoueccyanb-
HOI'O KOJI€KCa IMPOU3BOJACTBO IO YTOJIOBHOMY MpECied0BaHUIO
NPUOCTAHABIMUBAETCS, €CIU B MOPAJKE, YCTAHOBIECHHOM 3aKO-
HOM, BCTaJl BOMIPOC O JIMIIEHUH MpaBa Ha HEMIPUKOCHOBEHHOCTD
WJIA O BbIJIau€ MHOCTPAHHBIM TOCYJIapCTBOM JIUIIA, IOJIBEPTHYTO-
ro Ipecieq0BaHUIO 3a COBEPLICHUE IESHUS, TPEIyCMOTPEHHOIO
yrojloBHbIM 3akoHOM. CornacHo cratke 53.3.4 nannoro Konekca,
JUJIs1 IPUOCTAHOBJIEHUS TPOU3BOJCTBA IO YTOJIOBHOMY Ipecieo-
BAHUIO HEOOXOAMMO HAaJIU4Ue MPEJACTABICHUS T'E€HEPaJIbHOTO
npokypopa AsepOaiimxkanckoi PecmyOmuku o JUIIEHHH WA
IpaBa Ha HENPHUKOCHOBEHHOCTbh. [IpOM3BOACTBO MO YTOJIOBHOMY
NpecieOBaHUI0 OCTAETCA MPUOCTAHOBIECHHBIM 10 YCTpPaHEHUS
NPUYUH, SBISIOMIMXCS OCHOBAaHMEM K €ro MpPUOCTAHOBJIEHMIO.
[Tocne ycTpaHeHus 3TUX NPUYUH MPOU3BOJICTBO MO YTOJIOBHOMY

64



npecieIOBaHII0 BO30OHOBIIAETCS MO MOCTAHOBICHHUIO MPOKYpPOpa,
cienoBarens wiu cyga (crates 53.6 YrojoBHO-NPOLECCYaabHOTO
KOZIeKca).

UYto KacaeTcs MOCTABJIEHHOrO B 3ampoce Bompoca 00 ocTas-
JIEHUU TPUOCTAHOBIECHHBIM MPOU3BOACTBA M0 YTOJIOBHOMY Ipe-
CJIEIOBAaHUI0O M TIPOJOJDKEHHH €ro TOJIBKO TOCJIE OKOHYAHUS
CpOKa IMOJIHOMOYHI Cy/lbU, B CIy4ae HEMOJIyYEHHs] COOTBETCTBYIO-
niero cornacusi, [lnenym KoHCTUTYIIMOHHOTO cyia, Mpexie BCEro
CUMTAET BaXXHBIM OOpaTUTh BHUMAaHUE Ha MPABOBYIO IPUPOLY
npuHuMaemMoro CyneOHO-IIpaBOBBIM COBETOM pEILIEHHS IO pac-
CMOTPEHUIO NPEICTABIECHUS T€HEPAIbHOIO MIPOKypopa O JIHUIlIe-
HUW CyJbH TpaBa HAa HEMPHUKOCHOBEHHOCTh W TOCTAHOBICHUS
KoHCTUTYyHHOHHOTO cyAa O Jaye corjiacusi Ha MpHUBJIEYCHUE
cynbr KOHCTUTYIIMOHHOTO Cy/Jla K YyTOJIOBHOW OTBETCTBEHHOCTH.

B coorBercTtBUM co crarbeit 1 3akona A3zepOaiixaHCKOU
Pecnybnuku «O CynebHo-npaBoBoM coBeTe» (nanee — 3akoH «O
Cyne6Ho-ipaBoBOM coBeTe» ), CyneOHO-IpaBOBO COBET SIBJISICT-
Csl OPraHOM, PEIIAIOIIUM B MpeJiesiaX CBOUX MOJIHOMOYHUN BOMIPO-
Chl oOecredyeHus] OpraHu3aluu CyaeOHOM CHUCTEMbI, HE3aBUCH-
MOCTU cylaedl u cyaeOHOW cuctemMbl B A3zepOailyKaHCKOU
Pecnybnuke u apyrue BONpOCHI, CBS3aHHBIE C CYAbSMH, OCY-
IECTBISIONIUM (PYyHKIIMU CaMOYMpaBJICHUS CyeOHON BIACTH.

B coorBerctBuuM co crareer 11.0.12 nmagHOTO 3aKoHAa
Cyne6GHO-ITpaBOBOM COBET paccCMaTpUBaeT 0OpaILEeHHs O MpeKpa-
LIICHUN IIOJHOMOYMHM CYyAEH W NPUBICYEHUU HUX K YTOJOBHOU
orBeTcTBeHHOCTH. CornacHo ctatbe 12.0.9 3akona «O CynebOHo-
MIPaBOBOM COBETE», IPABO /a4yl COINIacusi Ha YroJIOBHOE Mpecie-
JIOBaHUE B OTHOIIEHUM cyael npuHaiexxut CyneOHo-TIpaBoOBO-
My COBETY. B rojocoBanuu npu nNpuHATHU pelIeHHs 00 yaoBie-
TBOPEHHMH WJIM OTKJIOHEHUHU MPEACTABICHUS T'€HEPAIHHOTO MPO-
Kypopa A3zepOaiiaxanckoil Pecnybnuku o coriacuu Ha IpoBeJie-
HUE YTOJOBHOTO TIpPECIEeNOBaHUs B OTHONICHWH CYIAbU Yyua-
CTBYIOT TOJIbKO CyAbH, siBisitolnuecs: wieHamu CyneOHo-TpaBo-
Boro copera. Pemenue CyneOHO-IPaBOBOTO COBETA MO JAHHOMY
BOIIPOCY SIBJISIETCS OKOHYATENbHBIM (cTaThs 17.4).

B cootBetrctBUM co cratbeit 18.1 3akona «O CynebHo-mnpaBo-
BOM COBETE» pEIIeHHE, MPEeIyCMOTpeHHOe cTarbed 17.4 nanHo-
ro 3akoHa (00 yIOBJIETBOPEHUU WUIIM OTKJIOHEHHWHU TpeJcTaBlie-
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HUS TeHEepaIbHOTO MPOoKypopa Azepbaiimxanckoit Pecrrybnuku o
COIJIaCUM Ha MPOBEJEHHE YTOJIOBHOIO MpPECIEeAO0BAaHUS B OTHO-
HIEHUH Cy/bU) 00KaJIOBAaHUIO HE MOJJICIKHUT.

Cornacno yactu IX crareu 130 Konctutyuuu KoHcTUTy-
IMOHHBIN cya A3epOaiixaHckol PecriyOnuku npuHUMAaET peleHust
10 BOIIPOCAaM, OTHECEHHBIM K ero BelcHHio. Pemenus Koncruty-
MOHHOTO cyfaa AszepOaiikanckol PecniyOnuku nuMeroT o0si3areb-
HYIO CHIIy Ha Bcel Tepputopuu AszepOaiimkaHckoil PecryOnukmu.

B3anMocBsa3aHHbI aHaNIN3 3aKOHOJATENIbHBIX HOPM I0O3BO-
JS€T NPUUTHU K TAKOMY BBIBOAY, UTO CYIIECTBYET MPE3yMIILIUS
MPaBUJIBHOCTH PELICHUS O Jlaye Mn 00 OTKa3e B Jaue Coriacus
Ha MpPOBEJAEHHUE YTOJOBHOTO IMpECIEJOBAaHUS B OTHOUICHUHU
CYIbH.

Ha ocHoBanum BwimensnoxenHoro, [lnenym Koncturynuon-
HOTO CyJla CYUTAET, 4YTO peuieHne KOHCTUTYLIMOHHOTO CcyJa WU
CyneOHo-mipaBOBOro coBeTa 00 OTKJIOHEHUU TMpEACTaBICHUSA
reHepaJIbHOI0 MPOKYypopa O JIMIIEHUU CYAbU MpaBa HAa HEINpHU-
KOCHOBEHHOCTbH B LIEJISIX OCYILECTBICHUS B OTHOIIEHUH €r0 yIro-
JIOBHOTO TpEClieIOBaHUS HOCUT XapaKTep akTa pa3 U HaBceraa
HCKJIIOYAIONIEr0 MPUBJIEUEHHE JAHHOTO CYAbU K YTOJOBHOM
OTBETCBEHHOCTH. [Ipu 3TOM ero He cieayeT paccMaTpuBaTh Kak
aKT, OTCPOUMBAIOUIUN MPUBJIECYEHHUE €TI0 K YTOJIOBHOW OTBETCBEH-
HOCTH JI0 TIpEKpalieHus] MOJHOMOYHUM.

B npotuBHOM ciy4yae mopsiaoK, CTaBsIIMI BO3MOXHOCTb OCY-
HIECTBJICHUSI YTOJOBHOTO MPECIEJOBaHUS B OTHOILLIEHUU CYAbH B
3aBUCUMOCTbB OT corjiacuTeiabHoro pemenus CyneOHO-npaBoOBO-
ro cosera uin KOHCTUTYHHMOHHOTO cyaa, yTpaTui Obl CBOE
3HAUYEeHHUE KaK MpollecCyalbHO-MPaBOBasi rapaHTHUs UX HEMPHUKOC-
HOBEHHOCTH M 3(PPEeKTUBHOE CpelCcTBO, oOecleunBaroliee ux
HE3aBUCUMOCTb.

[Tnenym KOHCTUTYLIMOHHOTO Cy/a TaK)Ke CYMTAET BaXKHBIM OTMeE-
TUTbh, YTO TIPU PEIICHUU BOMPOCA O CHATUU HEMPHUKOCHOBEHHOCTH
CYIbU OpTaHbl, KOTOPHIM MPEICTOUT MPUHATH pelieHrue 00 ITOM,
00si3aHbl o0ecreunTh OaJaHC MEXIy NPUHIMIIAMH OOECTIeUueHUs
HE3aBUCUMOCTH CyJIell U HEOTBPATUMOCTH HAKa3aHMSL.

3nech caeayetr 0co00 MOgYEpKHYTh, 4TO kak CyneOHo-mpaBo-
BOW cOBeT, TaKk U KOHCTUTYIMOHHBIN CyJ MOJUKHBI MPUUTH K
OKOHYATEJIbHOMY BBIBOJY O BO3MOXKHOCTH OCYIIECTBICHHS yIo-
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JIOBHOT'O MPECIECAOBAHUS, OLECHUB, UMEETCS JU CBA3b MEXKIY
YTOJIOBHBIM IPECIECIOBAHUEM M JNEATEIBHOCTBIO CYIbH, BBICTY-
MAET JIU JTaHHOE YTOJOBHOE MPECIeI0BAaHNE B KAYE€CTBE CPEICTBA
BO3/ICMICTBUS HA AEATEIBHOCTD CYJbHU.

Kak yxe oTrmedanock, cornacHo cratbe 53.6 YrojaoBHO-IPO-
LECCYAJIBHOTO KOJEKCAa MPOU3BOJICTBO MO YTOJIOBHOMY IIpeciie-
JIOBAaHUIO OCTAETCSl NMPUOCTAHOBIEHHBIM [0 YCTPAaHEHHUs BCEX
IIPUYMUH, SBJISIOLNIMXCS OCHOBAHHUEM K €ro IMPHUOCTAHOBJICHUIO.
Opnnako crnenyetr ydecTh, uto pemieHue CyneOHO-TIPaBOBOIO
coBeTa miu KOHCTUTYIIMOHHOTO cy/ia 00 OTKa3e B BbIaye COIvia-
CHsl Ha OCYUIECTBJICHME YIOJIOBHOTO IIPECIIEAOBAHUS, CO37aBas
OKOHYATEJIbHbIE MPABOBBIE MOCIEICTBUSA, HCKIIOYAET OCYIIECTB-
JIEHUE YTOJOBHOIO mpecienoBaHus. CiaenyeT TakKe OTMETHUTh,
YTO MPOU3BOJCTBO, NPUOCTAHOBJIEHHOE B CBSI3U C BHECEHUEM
IIPEACTABICHUS O CHATUU HEIPUKOCHOBEHHOCTHU CYIbH, MOKET
OBITh BO30OOHOBJIEHO TOJBKO B IEJAX MPEKPAIEHUs YTOJOBHOIO
IIpEeCIeI0BaHUA.

BMmecte ¢ TeM, B IEHCTBYIOIIEM YTOJOBHO-IPOLECCYAIbHOM
3aKOHOJIaTEJIbCTBE MPUHATHE COOTBETCTBYIOIIUM OPTraHOM pellie-
HUA 00 OTKa3e B BbIJaue COIIacus Ha OCYLIECTBJICHUE YTOJIOB-
HOT'O MpPECIENOBAaHNUS B OTHOLICHUM CYAbH HE OTHECEHO K CIy-
4yasiM, MCKJIIOYAKIIUM YToJIOBHOE IpeciuenoBanue. [losatomy
[Inenym KOHCTUTYLHOHHOIO CyJga CUHUTAET IeJIecOo00pa3HbIM
pekoMeHa0BaTh Munnu Memxnucy AszepOaitmxanckoit Pecmy6-
JUKA BHECTH B YIOJIOBHO-IIPOLECCYAJIBHOE 3aKOHOAATEILCTBO
COOTBETCTBYIOIIUE JTOTIOJTHECHUS.

B 10 x)e Bpems [lnenym KoHCTUTYyLHMOHHOTO cyna cuuTaer
BaXXHBIM OTMETHUTH, UTO B CiIydyae, BOSHUKHOBEHHUS BOmpoca 00
OCYILECTBIECHUU YIOJIOBHOTO IPECIECNOBAHUA B OTHOILICHUHU
OBIBIIETO CYJIbH 3a MPECTYNHOE JIeSTHUE, COBEPIICHHOE B TIEPUOJ
OCYUIECTBJICHHS ITOJHOMOYMU CYIbH, OJHAKO BBISIBJICHHBIM
noclie MpeKpalieHus ero NoJHOMOUMH (3a UCKIIOYEHHUEM Cllyya-
€B, CBS3aHHBIX C (PYHKIIMOHAJIBHOW HEMPUKOCHOBEHHOCTHIO),
YIOJIOBHOE IIPECIIEIOBAHUE B OTHOLIEHUU €T0 OCYILIECTBIACTCSA
Ha OOIIMX OCHOBAaHMAX B COOTBETCTBHM C YTOJIOBHO-NPOILECCY-
aJbHBIM 3aKOHOJATEJIbLCTBOM, MpHU 3ToM He cornacus CyneOHo-
MPaBOBOro coBeTa Ui KOHCTUTYIMOHHOTO cyna He TpedyeTcs.
To ecTh, Kak OBLJIO OTMEUEHO BBIIIIE, 11€JIh HEMPUKOCHOBEHHOCTH,
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B TOM YHCJE MPOLECCYaIIbHOTO HMMYHUTETA CyIbH, COCTOUT B
TOM, YTOOBI OTPAAUThH JESATEIBHOCTH CYIbHU OT MOCTOPOHHETO
JIaBJICHUS W BIUSHHUSA U TEM CaMbIM OOECIICUUTh €ro HE3aBUCH-
MocTh. Cyabs, CPOK MOTHOMOYHMN KOTOPOTO UCTEK, OOJbIle HE
HYXKJIA€TCsl B 3aLIUTE OT TAKOr'O JaBJICHUS U BIUSHUA.

Ha ocnoBanuu BrimensnoxenHoro Ilmenym Konctutynmos-
HOTO Cy/la NPUXOJIUT K CIEAYIOIINM BbIBOJIAM:

— COTJIACHO CMBICJY 4YacTH BTOpoil ctaThu 128 Koncturynumu,
pemenne CyneOHO-paBOBOTO coBeTa MW KOHCTUTYIIMOHHOTO
cyna 00 oTKa3e B BbIJadye COINIaCUs Ha OCYIIECTBICHHUE yTOJOB-
HOTO TIpeciieloBaHus (OTKJIOHEHUHU MPECTABICHUS) UCKITIOYAET
OCYIIECTBJIEHUE YTOJOBHOTO MPECICAOBAaHUSA B OTHOIICHUU
CyabH;

— caeayeT pekoMeHoBaTh Mutmu Memkiucy A3zepOaiikaHcKoi
PecniyOnuku yperynupoBaTh MpeKpalieHue MpOou3BOACTBA 1O YTo-
JIOBHOMY MPECIEN0BAHUIO, MPUOCTAHOBICHHOMY B MOPSJIKE, MpE-
YCMOTpPEHHOM cTaTbsiMu 53.1.5 u 53.3 YronoBHO-npoLeccyanbHOro-
KoJlekca Ha ocHoBaHMU pereHusi CyneOHO-IPaBOBOIO COBETA WM
KonctutynmonHoro cyzna o0 oTkase B BblJaue coracus ( OTKJIOHe-
HUU TPEJCTABIEHUSI) Ha OCYILIECTBIEHHUE YTOJIOBHOTO IpeCcIe/10Ba-
HUS B OTHOILIEHUU CYJbU C YUYETOM MPABOBBIX MO3UIINI OTPaKEHHBIX
B ONHUCATEIbHO-MOTUBUPOBOYHOM yacTh Hacrtosimero I[loctaHos-
JICHUS;

— CyIbsl HE MOXET OBITh MPHUBJICYCH K HOPUIUUYECKONH OTBET-
CTBEHHOCTH 32 CBOIO JEATEIbHOCTbH, MO3UIIMU, BHIPAXKECHHBIE B
NPUHATBIX UM PEIICHUSX, TOJOCOBAHUE, BHICKA3aHHOE MHEHHE
KaK B MEPHUOJ IMOJHOMOYMH, TaK U MOCJIE UX MpPEKpalICHUs, Y
HEro He MOTYT ObITh MOTPEOOBaHBI Pa3bsCHEHHUS, TOKA3aHUS 110
3TUM (paKkTaM, 3a MCKIIOYEHUEM CIIyuyaeB BHIHECEHUS 3aBEJIOMO
HEIPABOCYAHBIX IMPUTOBOpPA, PELICHUS, ONMPEACICHUS U IMOCTa-
HOBJICHUS, NPEAYCMOTPEHHBIX cTarbed 295 VYromoBHOTO
Konekca;

— YTOJIOBHOE MpeCiieIOBAHUE B OTHOIIEHUH OBIBIIETO CY/IbH 32
MPECTYMHOE JEsIHUE, BBISIBIEHHOE MOCJE MPEKpalleHus MOJHO-
MOYMU CYIbH, OJHAKO COBEPLICHHOE B MEPUOJ €TI0 IMOJHOMOYUN
(3@ WCKIIOYEHUEM CJy4yaeB, CBSI3aHHBIX C (PYHKIIHMOHAJIbHOU
HETIPUKOCHOBEHHOCTHIO), OCYIIECTBISAETCS Ha OOIIMX OCHOBa-
HUSIX B COOTBETCTBUM C YTOJIOBHO-IIPOILIECCYyaJbHBIM 3aKOHOA-
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TEJILCTBOM, TIpU 3TOM coriacus CyneOHO-TTpaBOBOM COBETa HMIIH
Konctutynuonnoro cyzga He tpedyercs.

PykoBonctBysicb 4yactbto IV crareum 130 KoucTutynum
AzepOaiimkanckoit Pecrryonuku u crarbsimu 60, 62, 63, 65-67 u 69
3akoHa AsepOaiimkanckon Pecnyonukun «O KoHcTUTYyHHOHHOM
cyae», Ilnmenym Kouctutynmonnoro cyna A3sepOaifikaHcKon
PecnyGnuku

NOCTAHOBMUNJI:

1. CornacHo cmbicity 4yacTu BTopout ctarbu 128 KoHcTuTyum
Azepbaiipxanckoir Pecnybnuku pemenune CyneOHO-TIpaBOBOTO
coBeTa AszepOaitmxanckoil Pecriyonuku unu KoHCTUTYLIHOHHOTO
cyna AzepOaitmxanckoit Pecriy6nuku 06 oTkase B Bbljadye corjia-
CHsl Ha OCYILECTBJIECHHUE YrOJOBHOTO IpecieloBaHus (OTKJIOHE-
HUM TPEACTABICHUS) HUCKIIOYAET OCYILIECTBIEHUE YTOJOBHOIO
MpeciieIOBaHUS B OTHOIIEHUH CY/IbHU.

2. PexomenmoBarh Mmumm Memxincy A3sepOaiiyKaHCKOM
Pecrybnuku yperynmupoBarh IpeKpaiieHne MpOU3BOICTBA IO yTO-
JIOBHOMY TIpeceIOBaHUI0, TPUOCTAHOBICHHOMY B MOPSIAKE MPE.I-
yCMOTpeHHOM cTaThsiMu 53.1.5 u 53.3 YronoBHO-IpoLieCCyaabHOTO
Kojekca AsepOaiimkaHckol PecnyOnuku, Ha OCHOBAaHUM PEIICHUS
CynebHo-mpaBoBOro coBeta A3sepOaiipkaHcko PecryOonmuku wim
Koncrutynnonsnoro cyna Asep6aiimxanckoi PecryOnuku 06 oTkase
B BblJjaue comiacus (OTKJIOHEHUHU MPEICTABICHUS) Ha OCYIIeCTBIIe-
HUE€ YTOJIOBHOTO MPECJICIOBAHUSI B OTHOILIECHUU CYAbH, C YyUYETOM
MPABOBBIX MMO3ULIUNA, OTPAKEHHBIX B OMUCATEIBLHO-MOTUBUPOBOYHOM
yacTu Hacrosuiero [locranoBnenus.

3. Cynpsi He MOXET OBITh MPUBJICYEH K HOPUIUUECCKON OTBET-
CTBEHHOCTHU 3a CBOIO JAEATEIbHOCTb, MO3UI[MU, BBIPAXKEHHBIE B
MPUHATBIX UM PEILICHUSX, TOJOCOBAHUE, BBICKA3aHHOE MHEHHE,
Kak B IE€pHOJl MOJTHOMOYHUM, TaK W MOCJE UX MpEKpalleHus, y
HETO HE MOTYT OBITh MOTPEOOBAHBI PA3bSICHEHUS, TTOKA3aHUS 110
3TUM (paKkTaM, 3a MCKIIOUEHUEM CJIyuyaeB BHIHECEHUS 3aBEJIOMO
HENPAaBOCYAHBIX MPUTOBOPA, PEILICHUs, OMPEAENICHUs] U MOoCTa-
HOBJICHMSI, IPEIYCMOTPEHHBIX CTaTbel 295 YronoBHOTO KOJIEKCa
A3zepbaiipkanckoit PecyOnuku.
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4. YrolloBHOE TMpeCIieIOBaHNE B OTHONMICHUU OBIBIIETO CYAbU
3a MPECTYNHOE JIesiHUE, BBISIBICHHOE MOCJEe MpeKpalieHus mo-
HOMOYMI Cy/IbH, OJHAKO COBEPUIEHHOE B MEPUOJ €ro MOJHOMO-
yuii (32 UCKJIIOYEHUEM CIIydaeB, CBSA3AHHBIX ¢ (YHKIUOHATBLHOU
HENPUKOCHOBEHHOCTBIO), OCYILECTBISETCA Ha OOIIMX OCHOBA-
HUSIX B COOTBETCTBHH C YTOJIOBHO-IIPOLECCYaJbHBIM 3aKOHO]a-
TenbCcTBOM A3epOaiimkanckoil PecryOnuku, mpu 3TOM coriacus
CynebHo-npaBoBOoro copetra A3sepOaiimkaHckoil PecmyOmuku
unu Konctutynumonnoro cyaa AsepOaiimkanckoil PecrnyOnuku
He TpebdyeTcs.

5. IlocTtaHoBieHUE BCTYIAET B CUIY CO JHS ONMyOIMKOBAaHHUS.

6. [loctraHnoBiIeHUE OMYyOIMKOBAThH B razeTax “AsepOaiimkan’,

“Pecnmybnmka”, “Xanr razeru”’, “bakuHckuit pabGouunit” wu
y ) )

“Bectnuke KoHcTuTynmuoHHOro cyna AsepOaiikaHCKOU
PecnyOnuku™.

7. 1locTaHOBJICHHUE SBISCTCS OKOHYATECIbHBIM M HE MOXKET
OBITH OTMCHCHO, U3MCHCHO HJIU O(I)I/IHI/IaJ'IBHO HCTOJIKOBAHO HHU
OAHHUM OpraHoM HJIM JHUIIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSi PLENUMUNUN
QORARI

“9mok pensiyalar1 haqqinda” Azarbaycan Respublikasi
Qanununun 9.6-c1 maddasinin Azarbaycan Respublikasi
Konstitusiyasinin 13-cii maddasinin I hissasing,
25-ci maddasing, 29-cu maddasinin I vo IV hissalarina,
38-ci maddoasinin I va III hissaloring, 149-cu maddoasinin
I vo III hissalorind uygunlugunun yoxlanilmasina dair

2 fevral 2022-ci il Baka sohoari

Azorbaycan Respublikast Konstitusiya Mohkomaosinin
Plenumu Forhad Abdullayev (sodr), Sona Salmanova, Humay
Ofondiyeva, Rdvson Ismayilov, Ceyhun Qaracayev, Rafael
Qvaladze, Mahir Muradov, Isa Nocofov (moruzaci-hakim) vo
Kamran Sofiyevdon ibarot torkibdo,

mohkomo katibi Foraid Oliyevin istiraki ilo,

Azorbaycan  Respublikast  Konstitusiyasinin  130-cu
maddosinin VII hissosing, “Konstitusiya Mohkomaosi hagqinda”
Azorbaycan Respublikasi Qanununun 27.2 vo 32-ci maddoslorino
vo Azorbaycan Respublikasi Konstitusiya Mohkomosinin Daxili
Nizamnamosinin 39-cu maddosino miivafiq olaraq, konstitusiya
mohkoma icraatinin yazili prosedur qaydasinda kecirilon
mohkomo iclasinda “Omok pensiyalari haqqinda” Azorbaycan
Respublikas1 Qanununun 9.6-c1 maddoasinin Azorbaycan
Respublikas1 Konstitusiyasinin 13-cii maddasinin I hissasing,
25-ci maddasing, 29-cu maddasinin I vo IV hissaloring, 38-ci
maddosinin I vo III hissalorinae, 149-cu maddosinin I vo III
hissolorino uygunlugunun yoxlanilmasi ilo bagli Azorbaycan
Respublikas1 Insan hiiquglar: iizro miivokkilinin (ombudsmanin)
sorgusu asasinda konstitusiya isino baxdi.
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Is {izro hakim I.Nocofovun moruzosini, maraqli subyektlorin
niimayondolori Azorbaycan Respublikasinin Insan hiiquqglar iizro
miivokkili (ombudsman) Aparatinin Elmi-Analitik sektorunun
midiri M.Mammadov va Azarbaycan Respublikast Milli Maclisi
Aparatinin Sosial qanunvericilik sobosinin miidiri A.Valiyevin,
miitoxassis Azorbaycan Respublikasi ©Omok vo ©Ohalinin Sosial
Miidafiosi Nazirliyinin miilahizalorini, ekspertlor Baki Dovlot
Universitetinin Hiiquq fakiiltosinin Omok vo Ekologiya Hiiququ
kafedrasinin professoru, hiiquq iizro elmlor doktoru M.Oliyevin va
homin kafedranin miiollimi F.Oliyevanin royini vo is materiallarin
arasdirtb miizakiro edorok, Azorbaycan Respublikasi Konstitusiya
Mohkomaosinin Plenumu

MUOYYON ETDI:

Azorbaycan Respublikasinin Insan hiiquqlari {izro miivokkili
(ombudsman) Azorbaycan Respublikasinin Konstitusiya
Mohkomaosino (bundan sonra — Konstitusiya Mohkomasi) sorgu
1lo miiraciot edorok “Omok pensiyalar1 haqqinda” Azorbaycan
Respublikast Qanununun (bundan sonra — “Omok pensiyalari
haqqinda” Qanun) 9.6-c1 maddosinin Azarbaycan Respublikasi
Konstitusiyasinin (bundan sonra — Konstitusiya) 13-cii
maddasinin I hissasing, 25-ci maddasing, 29-cu maddasinin I vo
IV hissaloring, 38-ci maddasinin I vo III hissolorina, 149-cu
maddoasinin I vo III hissalorine uygunlugunun yoxlanilmasini
xahis etmisdir.

Sorguda gostorilmisdir ki, “Omok pensiyalar1 haqqinda”
Qanunun 37.3.1-ci maddosina oasason, yasa gora omok
pensiyasinin pensiya toyin olunan giinodok qazanilmis sigorta
hissasi tam moblogdo ddonilir. Pensiya toyin olundugdan sonraki
dovr lizro qazanilan sigorta vo yigim hissolori iizro pensiya
kapitalinin toplanmasi davam etdirilir vo soxslor islomoyaon
omok pensiyacisi kateqoriyasina kegdikdo, yaxud pensiya toyin
olundugu giindon sonra 6 il vo daha c¢ox islodikdo homin dovr
lizro sigorta vo yigim hissolorinin hesablanmasinda gdzlonilon
pensiya Odonisi miiddoti aylarinin sayi pensiyaginin pensiya
yasindan sonra isladiyi aylarin miqdar1 gador, lakin 72 aydan
artiq olmamagqla azaldilaraq omok pensiyasi yenidon hesablanir.
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Sonraki belo hesablamalar bu maddoado gostorilon sort nozoro
alinmagqla hor novbaoti 6 i1ldon bir hoyata kecirilir.

Goriindiiyti kimi, ganunvericiliyin homin normasi biitlin
isloyon omok pensiyagilarina miinasibotdo istisnasiz olaraq omok
pensiyalarinin yenidon hesablanmasi1 sortlorini vo qaydasini
miloyyon etmisdir.

Homin Qanunun 9.6-c1 maddasino gors iso harbi qulluqgulara
omok pensiyast horbi xidmot dovriindo deyil, horbi xidmotdon
buraxildigdan sonra toyin olunur. ©9mok pensiyasi toyin
olundugdan sonra horbi xidmotini davam etdiron omok
pensiyagilarinin pensiyast sonuncu tominat xorcliyino goro
yenidon hesablanmir. Bu kateqoriyadan olan soxslorin omok
pensiyasi yalniz fordi hesablarinda geydo alinmis sigorta
pensiya kapitalina goro yenidon hesablana bilor.

Sorguveronin gonaotino goro, gostorilon maddoyo osason
horbi xidmatini davam etdiron omok pensiyacilarinin yalniz fordi
hesabinda geyds alinmis sigorta kapitalina gors pensiyasinin
yenidon hesablanmasi hiiququ vardir. Bundan forqli olaraq,
ehtiyatda olub, basqa sahodo, yoni qeyri-horbi, miilki sahodo
calisan vo horbi xidmotini davam etdirmoyon pensiyagilara
miinasibotdo iso sosial sigorta hesabindaki pensiya kapitalina
g0ro pensiyaya olavo hesablana bilmoz.

Sorguveran hesab edir ki, ganunvericilikda belos bir voziyyatin
moOvcud olmasi horbi qulluggularin Konstitusiyada nozordo
tutulmus miilkiyyot, boraborlik vo sosial tominat hiiquqlarini
pozur, normalar arasinda daxili uzlagmani istisna edorok,
Konstitusiyanin 149-cu maddosindo ifado olunmus normativ
hiiquqi aktlarin haqqg-odalato osaslanmasi tolobino cavab vermir.

Konstitusiya Mohkomaosinin Plenumu, ilk ndvbado, geyd
etmoyi vacib hesab edir ki, Azorbaycan Respublikasinin Insan
hiiquglar1 lizro miivokkilinin (ombudsmanin) sor§usunda
qaldirilan masalalor hiiquq totbigetmo tocriibasinin vahidliyinin
tomin edilmasing, naticodo horbi qulluggularin sosial tominatinin
yaxsilasdirilmasina yonalmisdir.

Konstitusiya Mohkomosinin Plenumu sorgu ilo olagodar
asagidakilar1 geyd edir.

Insan vo votondas hiiquqlarinin vo azadliglarinin, Azarbaycan
Respublikasinin votondaslarina layiqli hoyat soviyyasinin tomin
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edilmoasi dovlotin ali mogsadidir. Azarbaycan dovlati xalqin vo
hor bir votondasin rifahinin yiiksoldilmasi, onun sosial miidafiosi
vo layiqli hoyat soviyyosi qaygisina qalir (Konstitusiyanin 12-ci
maddosinin I hissasi vo 16-c1 maddoasinin I hissasi).

Osas sosial-igtisadi hiiquglardan biri olan sosial tominat
hiiququ Konstitusiyanin 38-ci maddosindo tosbit olunmusdur.
Homin maddoyo osason, hor kosin sosial tominat hiiququ vardir.
Hor kos ganunla miioyyon edilmis yas hoddino catdiqda,
xostoliyino, olilliyino, ailo basg¢isint itirdiyino, omok
qabiliyyatini itirdiyino, issizliya gors vo qanunla nozords
tutulmus digor hallarda sosial tominat hiiququna malikdir
(Konstitusiyanin 38-ci maddasinin I vo III hissalori).

Sosial tominat hiiququ qanunla miioyyon edilmis hallarda vo
hodlordo pensiya almaq hiiququnu da ehtiva edir. Pensiya
hiiququ sosial tominatin torkib hissasi vo onun qanunla miioyyon
olunmus on mihiim formasidir. Hor kosin pensiya hiiququ
konstitusion hiiquq olan sosial tominat hiiququnun subyektiv
hiiquq novii kimi ¢ixis edir.

Azorbaycan Respublikasinda pensiya tominati sistemi sosial
homroylik vo sosial sigorta prinsiplori osasinda foaliyyot
gOstorir. Omok pensiyalart1 haqqinda qanunvericiliyin osas
moqgsadi  pensiya tominati sistemindo bu prinsiplorin
gliclondirilmosinda, qazanilan pensiya hiiquqlar1 ilo toplanilan
sigorta vosaitlori arasinda tarazlagsdirma mexanizminin
formalasdirilmasinda ifada olunur.

Votondaslarin omok pensiyast hiiquqlarinin yaranmasinin
osaslari, bu hiiquqlarin hoyata keg¢irilmosi gaydalar1 vo omok
pensiyasi tominati sistemi “Omok pensiyalar1 haqqinda”
Qanunla miioyyon edilmisdir.

Homin Qanunun 1.0.1-ci maddosino asason, omok pensiyast —
bu Qanunla nazords tutulmus qayda vo sortlorlo miioyyon edilon
vo mocburi dovlot sosial si§ortaolunanlarin onlara omok
pensiyasi toyin olunduqgdan ovvol aldiqlar1 omokhaqq1 vo digor
golirlorin, yaxud sigortaolunanlarin 6liimii ilo olagodar onlarin
ailo iizvlorinin itirdiklori golirlorin kompensasiyas1t mogsadilo
vatondaslara ayliq pul 6donisidir.

Maddonin mozmunundan goriindiiyii kimi, omok pensiyasi
sigortaolunanin pensiya toyin edilmozdon ovvol aldigr omok
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haqqt vo digor golirlorinin kompensasiyasit maqsadi ilo verilon
pul 6donisidir.

“Omok pensiyalar1 haqqinda” Qanuna asason, votondaslarin
omok pensiyasinin {i¢ ndvii movcuddur: yasa, olilliys vo ailo
bascisini itirmoys gdro amok pensiyasi. Umumi osaslarla yasa vo
olilliye gdro omoak pensiyast hiiququnun yaranmasi tiglin asas sort
miivafiq olaraq pensiya yas hoddino catma vo ya olillik
doracasinin olmasi ilo yanasi minimum pensiya toyinatina imkan
veron pensiya kapitali vo (vo ya) minimum staj tolobini yerino
yetirmokdir. Ailo bascisini itirmoyo goro omok pensiyasi
hiiququnun yaranmasinin osas sorti iso vofat etmis ailo bas¢isinin
omok qabiliyyotli yasina uygun minimum stajinin olmasidir
(Konstitusiya Mohkomosi Plenumunun “Omok pensiyalari
haqqinda” Azorbaycan Respublikast Qanununun 1.0.1, 1.0.2,
1.0.5 vo 20.14-cli maddoslorinin sorh edilmoasino dair” 2020-ci il
15 may tarixli Qorari).

omok pensiyalar1t sigortaolunanin fordi hesabinin sigorta
hissosindo O6donilmis mocburi dovlot sosial sigorta haglari
hesabina qeyds alinmis vo yi1gim hissasinda toplanmis vasait —
pensiya kapitali osasinda miioyyon edilorak votondaslara
odonilir.

Qeyd edilmolidir ki, fordi hesab dedikdo, dovlst sosial sigorta
sistemindo fordi ugotu hoyata keciron miivafiq icra hakimiyyati
organi torofindon hor bir sigortaolunana ugot dovrindo daimi
(doyismoz) sosial sigorta nomrasi ilo acilmis soxsi hesab nozordo
tutulur (“©Omok pensiyalar1 haqqinda” Qanunun 1.0.7-ci maddasi).

Pensiya kapitali miivafiq olaraq fordi hesabin sigorta
hissosindo qeyds alinan vo fordi hesabin yigim hissosindo
toplanan vosaitlorin moblogini nazords tutur. Omok pensiyasinin
sigorta hissosi iso fordi hesabin sigorta hissasindo qeydo alinmisg
pensiya kapitalinin gozlonilon pensiya Odonisi miiddotinin
aylarinin sayina nisboti soklindo hesablanan mablogi ehtiva edir.
omok pensiyasinin y1gim hissasi dedikds, fordi hesabin yi1gim
hissasindo toplanan pensiya kapitalinin gozlonilon pensiya
0donisi miiddatinin aylarinin sayina nisbati soklinds hesablanan
moblog basa disilir (“Omak pensiyalar1 haqqinda” Qanunun
1.0.10, 1.0.12 vo 1.0.13-cli maddslori).
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Gozlonilon pensiya 0donisi miiddoti omok pensiyasinin
sigorta vo yigim hissolorinin hesablanmasinda istifado olunan
gostorici olmaqla, movcud qanunvericiliklo 144 ay (12 il)
miiddotinds nozords tutulmusdur (“©Omok pensiyalar1 haqqinda”
Qanunun 1.0.14 vo 45-ci maddolori).

Homin Qanunun 1.0.15-ci maddosino osason, omok
pensiyasinin miioyyan edilmosi dedikdo, omok pensiyasinin
toyin edilmasi, onun mabloginin yenidon hesablanmasi vo amok
pensiyasinin bir noviindon digorine kegid nozordo tutulur.

Omoak pensiyasinin vo amok pensiyasina alavonin ddanilmasi
(catdirilmasi) gaydalarina dair miiddoalar “Omok pensiyalar
haqqinda” Qanunun 37-ci maddosindo oks etdirilmisdir. Homin
Qanunun 37.3.1-ci maddosino osason, isloyon omok
pensiyacilarina yasa goro omok pensiyasinin pensiya toyin
olunan giinodok qazanilmis sigorta hissosi tam moblogdo
O0donilir. Bu norma imperativ norma olmaqla, pensiyacilarin
hans1 sahads — pensiya toyin edilmazdon avval isladiyi sahados vo
ya hor hansi digor sahado islomosindon asili olmayaraq pensiya
toyin olunan giinadok pensiyanin qazanilmis sigorta hissosinin
tam sokildo 6donilmali olmasini tasbit edir.

Homin maddado pensiya toyin olundugdan sonra isloyon omok
pensiyacilarinin pensiyasinin yenidon hesablanmasi qaydasi da
mioyyon edilorok gdostorilmisdir ki, pensiya toyin olunduqdan
sonraki dovr lizra qazanilan sigorta vo yigim hissolori iizro pensiya
kapitalinin toplanmasi1 davam etdirilir. Isloyon amok pensiyagisi
islomoyon omok pensiyagisi kateqoriyasina kecdikds, yaxud
pensiyagi islomoya davam etdiyi toqdirds har 6 ildon bir homin dévr
lizro sigorta vo yigim hissolorinin hesablanmasinda gozlonilon
pensiya O0donisi middati aylarinin say1 pensiyacinin pensiya
yasindan sonra islodiyi aylarin miqdar1 qadar, lakin 72 aydan artiq
olmamaqla azaldilaraq amak pensiyasi yenidon hesablanir.

“Omok pensiyalar1 haqqinda” Qanunun 37.3.1-ci maddosinin
qeyd edilon miiddealarindan aydin olur ki, qanunverici pensiya
toyin olunduqdan sonra isloyon omok pensiyacgilarina
miinasibotdo pensiyanin yenidon hesablanmasini sigorta vo
y1gim hissolori ilizro pensiya kapitalinin toplanmasi ilo
olagolondirmis, pensiya 0donisi miiddoti aylarinin sayinin iso
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pensiyaginin pensiya yasindan sonra islodiyi aylarin miqdar
godor azaldilmaqla hesablandigini géstormisdir.

Beloliklo, gqanunverici gostorilon maddodo pensiyaya
cixmasina baxmayaraq, hor hansi sahodo omok foaliyyatini
davam etdiron goxslorin 6dodiklori macburi dovlot sosial sigorta
haqlar1 hesabina pensiya kapitalinin sigorta, habelo yi1gim
hissalori ilizra toplanmanin davam etdiyini, homin goxsin
sonradan islomoyon omok pensiyacisi kateqoriyasina kegdikdo
vo ya islomoyos davam etdiyi toqdirdo hor 6 ildon bir omok
pensiyalarinin bu maddods nozordo tutulmus gaydada yenidon
hesablanmali oldugunu imperativ qaydada miisyyon etmisdir.

Nozoro alinmalidir ki, pensiya tominati sisteminin hor bir
istirak¢isinin 6dodiyi sigorta haqlarinin onun alacagi pensiya
moblogino miitonasib olmasinin tomin edilmosi qiivvodo olan
pensiya qanunvericiliyinin osas moqgsadlorindon biridir.
Qanunvericilikdo omok pensiyalarinin toyin edilmosi {igilin
miloyyon edilmis zoruri sortlordon olan sigortaolunanin sigorta
staj1 omok pensiyasi hiiququnun miioyyon edilmosi zamani
nozoro alinan is vo ya digor foaliyyot dovrlori ilo
olagoalondirilmis vo homin is dovrlorinin nozors alinmasi igiin
mocburi dovlot sosial sigorta haqlarinin 6donilmosi asas sort
kimi tosbit edilmisdir (“Omok pensiyalart haqqinda” Qanunun
1.0.2 vo “Sosial sigorta haqqinda” Azorbaycan Respublikasi
Qanununun (bundan sonra — “Sosial sigorta haqqinda” Qanun)
8-ci maddosi).

“Omok pensiyalar1 haqqinda” Qanunun 8, 9 vo 20-ci
maddaslorindas bazi kateqoriyadan olan soxslorin amok pensiyasi
hiiququnun yaranmasinda vo hesablanmasinda miioyyon
glizostlorin totbiq olunmasi nozordo tutulmusdur.

Homin Qanunun 9-cu maddosindo giizostli sortlorlo omok
pensiyast hliququ olan soxslor sadalanaraq, harbi qulluqgular da
(horbi riitbolordon mohrum edilmis harbi qulluggular vo miiddatli
hoqiqi horbi xidmot horbi qulluqgular: istisna olmaqla) belo
hiiquga malik soxslorin dairesino aid edilmisdir. “Omok
pensiyalart haqqinda” Qanunun 1.0.3-cii maddosino goro, horbi
qulluggular — Azarbaycan Respublikas: Silahli Quivvalarinds vo
horbi xidmat nozordo tutulmus digor dévlot orqganlarinda (dovlot
organlarinin strukturuna daxil olan qurumlarda) xidmot edon
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horbi riitbali soxslordir. Horbi qulluggulara miinasiboatdo dovlot
qarsisinda xiisusi xidmotlori olan soxs kimi hom pensiya yas
hoddinds, hom ds pensiya moblaginde miioyyon giizostlor totbiq
edilir.

Pensiya mablogindo miioyyon olunan gilizost “Omok
pensiyalart haqqinda” Qanunun 20.14-cli maddosino uygun
olaraq oamok pensiyasina dovlot bilidcosinin vosaiti hesabina
qulluq stajina goro olavalorin totbiq edilmosini ehtiva edir.

Giizostli sortlorlo amok pensiyasinin toyin edilmasi zamani
soxsin tutdugu vozifodoki son 12 vo ya 24 ayin va ya istonilon
ardicil golon 60 ay iizro omok haqqinin yaxud dovlet
movacibinin orta ayliq mobloginin (vo ya son tominat
xorcliyinin) 50-100 faiz hocmindo onun pensiyasina qulluq
stajina goro olavo edilir.

Tominat xorcliyi dedikdo, horbi qulluqggularin horbi
xidmotdon buraxildigi giine aldiglar1t miqdarda (sonraki artimlar
da nozoro alinmagqla) ayliq vozifo maasindan, riitbo maasindan,
xidmot illorino goro olavodon, orzaq payi1 ovozino verilon pul
kompensasiyasindan, vozifo maasindan hesablanan digor
olavolordon (biidcodonkonar vosaitlor hesabina hesablanan
olavalor vo digor ddonislor istisna olmagqla), artimlardan ibarot
olan moblog basa disilir (“Omok pensiyalart haqqinda”
Qanunun 1.0.5-ci maddosi).

Beloliklo, horbi vo xiisusi riitbali soxsloro 6donilon omok
pensiyast iki hissadon — sigorta hissosindon vo qulluq stajina
goro olavadon ibaratdir. Horbi qulluqgularin amak pensiyasina
qulluq stajina gors oslave onlarin son tominat xarcliyi asasinda
toyin edilir vo tominat xorcliyindoki sonraki artimlar omok
pensiyasinin miivafiq qaydada artmasina sobob olur (“Omok
pensiyalar1 haqqinda” Qanunun 29.2-ci maddasi).

Konstitusiya Mahkomasi Plenumunun formalasdirdig: hiiquqi
movqeyo asason, isloyon pensiyacilarin qulluq stajina gors omok
pensiyasina olavolori almaq hiiququ ganunla nazordo tutulmus
olavo sosial tominatdir, onlarin alinmasi hiiququ iso s$oxs
torofindon O6donilmis sosial sigorta haqlarindan deyil, onun
miivafiq statusundan (dovlotlo xidmoti vo ya omok miinasibo-
tlorinin moévcudlugundan) asilidir (Konstitusiya Mohkomasi
Plenumunun “Omok pensiyalar1 haqqinda” Azaorbaycan
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Respublikast Qanununun 37.3.4-cii maddosinin Azorbaycan
Respublikasinin Konstitusiyasina uygunlugunun yoxlanilmasina
dair” 2014-cii il 14 noyabr tarixli Qarari).

“Omok pensiyalart haqqinda” Qanunun 9.6-c1 maddasinds iso
omok pensiyasi toyin edildikdon sonra horbi xidmotini davam
etdiron harbi qulluggularin pensiyasinin yenidon hesablanmasi
qaydasi miioyyan edilmisdir. Qeyd edilon maddoya osason, horbi
qulluggulara omok pensiyast horbi xidmat dovriinde deyil, horbi
xidmotdon buraxildigdan sonra toyin olunur. ©Omok pensiyasi
toyin olunduqdan sonra horbi xidmotini davam etdiron omok
pensiyacilarinin pensiyasit sonuncu tominat xorcliyino goro
yenidon hesablanmir. Bu kateqoriyadan olan soxslorin omok
pensiyasi yalniz fordi hesablarinda geydo alinmis sigorta
pensiya kapitalina goro yenidon hesablana bilor.

Qeyd edilmolidir ki, Qanunun hom 9.6, hom do 37.3.1-ci
maddslorinin miiddealarinda pensiyaya ¢ixmis isloyon omok
pensiyacilarinin pensiyasina olavonin deyil, mohz omok
pensiyasinin yenidon hesablanmasi nazards tutulmusdur.

“Omok pensiyalart haqqinda” Qanunun 9.6-c1 maddasinin
mozmununa 9sason, amak pensiyasi toyin edilmis horbi qullugeu
horbi xidmotini davam etdirdiyi toqdirdo onun omok pensiyasi
yenidon son tominat xorcliyli nozors alinmaqla hesablan-
mayacag.

Bu iso ondan irali golir ki, pensiya toyin edildikdon sonra
horbi xidmotini davam etdiron horbi qullugeunun omok
pensiyasina qullugq stajina goro olavonin yenidon son tominat
xorcliyino goro hesablanmasi, tominat xorcliyinin avvalkindon
asag1 oldugu halda pensiyaginin pensiya mabloginin azalmasina
sabab ola bilar.

Nozoro alinmalidir ki, Azorbaycan Respublikas1 Nazirlor
Kabinetinin 2007-ci il 27 avqust tarixli qorari ilo tosdiq edilmis
“Tominat xorcliyinin hesablanmasi, horbi xidmot miiddoti vo
tominat xorcliyi barodo molumatlarin togdim olunmasi
Qaydalari”nin 9-cu hissosino do osason, “Omok pensiyalari
haqqinda” Qanunun 9.6-c1 maddosino uygun olaraq, omok
pensiyasi toyin edildikdon sonra yenidon horbi xidmoto coalb
olunan harbi riitbali soxs horbi xidmotdon ndvbati dofs torxis
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edilorkon, Dovlot Sosial Miidafio Fonduna ona dair yenilonmis
moalumat voraqi gondoarilmir.

Lakin pensiya toyin edildikdon sonra horbi xidmotini davam
etdiron horbi qulluggularin tominat xorcliyindon moacburi dévlot
sosial sigorta haqglarinin 6donilmosi iimumi qaydaya uygun
olaraq davam etdirildiyindon, ganunverici homin soxslorin omok
pensiyasinin yalniz fordi hesablarinda qeyds alinmis sigorta
pensiya kapitalina osason yenidon hesablanmali oldugunu
miioyyon etmigdir.

Molum oldugu kimi, amok pensiyalari qanunvericiliyinda
soxsin omok pensiyasinin hesablanmasi vo ya yenidon
hesablanmasi zamani o vosaitlor (vo vosaitlordoki artimlar)
nozors alinir ki, homin soxs:

— “Omoak pensiyalar1 haqqinda” Qanunun 1.0.1 vo 1.0.5-ci
maddoalorine uygun olaraq bu vasaitlori miivafiq olaraq pensiya
toyin edilondon ovval (omok haqqi vo ddévlot movacibino
miinasibotds) vo ya xidmotdon buraxildigi giino (tominat
xorcliyino miinasibotdo) almis olsun;

— “Omok pensiyalar1 haqqinda” Qanunun 1.0.2-ci maddasina
goro homin vasaitlordon mocburi dovlet sosial sigorta haqqi
O0domis olsun.

Qeyd edilmalidir ki, “Sosial sigorta haqqinda” Qanunun 12-ci
maddosi ilo horbi qulluggular vo xiisusi riitbali soxslor do
mocburi dovlot sosial sigortasina colb olunan soxslor
kateqoriyasina aid edilmisdir.

O da nozoro alinmalidir ki, “Omok pensiyalar1 hagqinda”
Qanunun 29.2-ci maddasina asason, omok pensiyasi toyin
olundugdan sonra omok foaliyyotini davam etdiron pensiyagilarin
pensiyast yenidon hesablanarkon pensiyanin sigorta hissosindoki
artim godor qulluq stajina goro omok pensiyasina oalavonin moblogi
azaldilir.

Konstitusiyanin 25-ci maddasinin I hissasinds tasbit olunmus
haminin qanun qarsisinda borabor olmasi prinsipi hiiquqi
dovlatin tomol prinsiplorindon hesab olunmagqla, mohz ddvlot
torofindon heg bir ayri-seckiliyo yol verilmodon hor kasin hiiquq
vo azadliglarinin boraborliyine tominat verilmasini nazards
tutur. Pensiya tominat1 sahasindo hiiquq vo azadliglarin hoyata
kecirilmosindo biitiin ndv ayri-segkiliyin aradan qaldirilmasina
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tominat veron hiiquq boraborliyi prinsipi eyni kateqoriyaya aid
olan soxslorin pensiya hiiququnun forqlondirilmomasins xidmaot
edir. Oks halda sosial tominat sahasinds qanunverici torafindan
miioyyon olunmus giizostlorin eyni hiiquqi voziyyotdo olan
soxsloro eyni qaydada totbiq edilmomosi sosial odalotin vo
tarazligin pozulmasina sobab ola bilar.

Gostorilonlora asason Konstitusiya Mohkomasinin Plenumu
sorguda qeyd olunanlarla olagodar wvurgulayir ki, omok
pensiyalart ganunvericiliyindo pensiya toyin edildikdon sonra
horbi xidmatini davam etdiron horbi qulluqgularla pensiya toyin
edildikdon sonra digor sahods foaliyyotini davam etdiron omok
pensiyacilarinin  (ke¢cmis horbi  qulluqgularin) pensiya
tominatinda hor hansi qeyri-boraborliys yol verilmodon, hor iki
kateqoriyadan olan soxslorin pensiyasinin yenidon hesablanmasi
qaydas1 “Omok pensiyalar1 haqqinda” Qanunun 9.6 vo 37.3.1-ci
maddoaloari ilo tonzimlonmisdir.

Gostorilonlori nazora alaraq, Konstitusiya Mahkomasinin
Plenumu asagidaki noticoloro golir:

— 9mok pensiyast toyin olundugqdan sonra horbi xidmatini
davam etdiron omok pensiyagilarinin pensiyasinin yenidon
hesablanmas1 miiraciot edildiyi giindon “Omok pensiyalar
hagqinda” Qanunun 9.6-c1 maddasinin toloblorino uygun olaraq
yalniz fordi hesablarinda geydo alinmis sigorta pensiya
kapitalina goro hoyata kecirilir. Horbi qulluqgularin omok
pensiyasina qulluq stajina goro olavo onlar horbi xidmotdon ilk
dofo torxis olunarkon son tominat xorcliyino asason miioyyaon
olunur;

— “Omok pensiyalar1 haqqinda” Qanunun 37.3.1-ci maddasi
yasa gOro pensiya hiiququ olan biitiin soxslorin, habelo giizostli
sortlorlo pensiyaya ¢ixmis, lakin digor sahodo omok foaliyyotini
davam etdiron horbi qulluqcularin pensiyasinin yenidon
hesablanmasi qaydasinit miiayyan edir;

— “Omok pensiyalart haqqinda” Qanunun 9.6-c1 maddosi
Konstitusiyanin 13-cii maddssinin I hissasi, 25-ci maddosi, 29-cu
maddasinin I vo IV hissalori, 38-ci maddasinin I vo III hissalari,
149-cu maddasinin I va III hissalari ilo ziddiyyat toskil etmir.

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddo-
sinin VII vo IX hissolorini, “Konstitusiya Mohkomasi haqqinda”
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Azorbaycan Respublikasi Qanununun 52, 62, 63, 65-67 vo 69-cu
maddolorini rohbor tutaraq, Azorbaycan Respublikasi Konsti-
tusiya Mohkomosinin Plenumu

QORARA ALDI:

1. Omok pensiyasi toyin olunduqdan sonra horbi xidmotini
davam etdiron omok pensiyagilarinin pensiyasinin yenidon
hesablanmas1 miiraciot edildiyi giindon “Omok pensiyalar
haqqinda” Azorbaycan Respublikasi Qanununun 9.6-c1
maddasinin tolablorine uygun olaraq yalniz fordi hesablarinda
geydo alinmis sigorta pensiya kapitalina goro hoyata kegirilir.
Horbi qulluggularin amok pensiyasina qulluq stajina goro alavo
onlar horbi xidmotdon ilk dofs torxis olunarkon son tominat
xorcliying osason miioyyon olunur.

2. “Omok pensiyalar1 hagqinda” Azorbaycan Respublikasi
Qanununun 37.3.1-ci maddoesi yasa goro pensiya hiiququ olan
biitiin soxslorin, habelo giizostli sortlorlo pensiyaya ¢ixmis, lakin
digor sahodo omok foaliyyotini davam etdiron horbi
qulluggularin pensiyasinin yenidon hesablanmasi1 qaydasini
miidyyon edir.

3. “Omok pensiyalar1 haqqinda” Azorbaycan Respublikasi
Qanununun 9.6-c1  maddosi Azorbaycan Respublikasi
Konstitusiyasinin 13-cii maddosinin I hissosi, 25-ci maddosi,
29-cu maddoasinin I vo IV hissalori, 38-ci maddosinin I vo III
hissolori, 149-cu maddoasinin I vo III hissolori ilo ziddiyyot toskil
etmir.

4. Qorar dorc edildiyi giindon qiivvoyo minir.

5. Qorar “Azorbaycan”, “Respublika”, “Xalq qozeti”,
“Bakinski raboc¢i” gozetlorindo vo ‘“Azorbaycan Respublikasi
Konstitusiya Mohkomasinin Malumati”’nda dorc edilsin.

6. Qorar gotidir, heg bir orqan vo ya soxs torafindon logv edilo,
doyisdirilo vo ya rosmi tofsir edilo bilmoz.
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WMEHEM A3EPBANKAHCKOM PECITYBJIMKH

NMOCTAHOBJIEHUE
IJIEHYMA KOHCTUTYIIMOHHOT O CYJIA
ABEPBAM)KAHCKOW PECITIYBJIUKHA

O npoBepke coOTBeTCTBUA CTATHU 9.6 3akoHa
AsepOaiigkanckoi Pecnnydiuku «O TPpyaoBBIX NEHCHAX»
yactu I crarbu 13, crarbe 25, yvactam I u IV craTtbu 29,

yactsaM I u III crarbu 38, yactam I u III crarbeu 149

Koncruryunn Asepoaiigxanckoii Pecny0ankn

2 ¢peBpans 2022 roxa ropoa baky

[Inenym KoHcTuTyumonHoro cyna AsepOalijgxaHCKOU
Pecnybnuku B coctaBe Papxama AOaymnaeBa (mpeacenarenb),
Connl CanmaHoBoi, Ymanh Ddennuenoii, Popmana Mcmannona,
Ixevixyna ['apamxkaeBa, Padasns ['Banaaze, Maxupa Mypasosa,
Ucwr Hamxadosa (cynps-noknaguuk) u Kampana [lladuesna,

c yuactuem cekperaps cyna @apauna Anuena,

B coorBercTBUM ¢ vacTbio VII craten 130 Koncturynum
Azepbaiimpkanckoit Pecnybnuku, crateamu 27.2 u 33 3akoHa
AzepOaiimkanckoil Pecnyonmuku “O KoHCTUTYyUHOHHOM cyne” u
crarbeii 39 BHyTpeHnHero ycrtaBa KoOHCTUTYUHMOHHOro cynaa
AzepOaiimkanckoit Pecriy0nikyn Ha OCHOBaHHMH 3alpoca YIOJTHOMO-
YEeHHOTO IO TpaBaM uejoBeka (oMOyacmena) AzepOalipkaHCKON
PecniyOnuku paccmoTpen B cyaeOHOM 3acedaHWu, MPOBEICHHOM B
NOpAJIKE MUCbMEHHOW NPOLEAYPbl KOHCTUTYLIHOHHOIO IPOU3BOA-
CTBa, KOHCTUTYIIMOHHOE JIeJIO O MPOBEPKE COOTBETCTBUA CTAThU 9.6
3akoHa Aszepbaiimkanckoir Pecnybnuku «O TpyHZOBBIX HEHCHIX»
yactu I crarem 13, cratee 25, vactsam I u IV crateu 29, yactam [ u
III cratem 38, wactam 1 wm III crarebm 149 KoncTutyuuu
A3zepbaitxkanckor PecryOmukm.

N3yunB u obcynus mokian cynen WM.Hamxadoma mo mey,
CY)XJI€HUS TpPEJACTaBUTEIEH 3aUHTEPECOBAHHBIX CYOBEKTOB —
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3aBEAYIONIEr0 HAayyYHO-aHAJIUTUUYECKUM CEKTOpOM ammapara
YIIOJIHOMOYEHHOr0 IO IMpaBaM 4elioBeka (oMmOyacMmeHa)
A3zepbaiipkanckoir Pecmybnunkun M.MamenoBa U 3aBeIyrOIIETo
OTAEJIOM COLMAJIbHOTO 3aKoHoAaTenbcTBa Amnmnapatra Munnu
Menxnuca AsepOaitmxanckoil Pecny6nuku A.Benuesa, cre-
nuaiucta MUHUCTEPCTBA TPy/la U COLIMAIBLHON 3alIUThI HAcese-
Hust AzepOaiikanckoir PecriyOnnku, MHEHUSI SKCTIEPTOB — MPO-
deccopa kadeapsl TPyIOBOTO U IKOJOTHUECKOTO MpaBa FOPHUIH-
yeckoro (hakyiabTeTa BakMHCKOTO TOCYyIapCTBEHHOTO YHUBEPCH-
TE€Ta, TOKTOpa IOpUANUYECKUX HayK M.AueBa U mpenojaBaTeis
nanHoil kadenper ®.AnueBoid m Mmarepuansl jaena, [lmerym
Koncturynuonnoro Cyna Aszepbaiimkanckoin Pecnybnuku

YCTAHOBMUIJI:

YImoTHOMOYEHHBIM TI0 TIpaBaM dYejaoBeka (OMOyICMEH)
A3zepOaitmxanckoil PecnyOnuku, oOpaTuBIIMCH C 3alpoOCcOM B
Konctutynuonnsiit cyn AsepOaiimxanckoin Pecnyonuku (nanee
— KoHcTuTyMOHHBIN CyJ1), MONPOCUI IPOBEPUTH COOTBETCTBHE
cratbu 9.6 3akona AszepOaiimxanckoir PecnyOmuku «O Tpymo-
BBIX MEHCHUAX» (nanee — 3akoH «O TPyaOBBIX MEHCUAX») YacTu |
cratbu 13, crarbe 25, yactam | u IV crateu 29, yactsam [ u 111
crarbu 38, wactam | um III crarem 149 KoHcTurynum
A3zepbaiikanckoin Pecniyonuku (manee — KoHcTutymus).

B 3amnpoce yka3aHo, 4TO B COOTBETCTBHM cO cTaTbeil 37.3.1
3akoHa "O TpynoBBIX NEHCUAX" cTpaxoBas 4acTh TPYAOBOU NEH-
CUU TO BO3pacTy, HAKOIUJICHHAas N0 JHS Ha3HAuYeHUs MEHCUH,
BBIINIAYMBAETCSL B MOJIHOM pa3Mepe. HakoniaeHne neHCMOHHOIO
KalmuTaja 1Mo CTPaxoBBIM M HAKOMUTEJIbHBIM YacTsAM, 3apaboTaH-
HBIM B IEPUOJ MOCJIE Ha3HAYCHUS IEHCUH, TPOJIOIKACTCS, U MPU
nepexoe JIHUI] B KaTeTOPUI0 HepabOTaOIIUX TPYIOBBIX MEHCHO-
HEpPOB WU TpU OTpaboTke 6 m OoJee JIET CO JHS HA3HAUYCHUS
MEHCUU MPOU3BOJUTCA IepepacyeT TPYAOBOU MEHCHHU C COKpa-
HIEHUEM YHCJIa MECSIEB OXHIAeMbIX TMEHCUOHHBIX BBIIIAT B
pacyere CTPaxOBOM M HAKOMUTEIBHOW YAaCTEW B YKAa3aHHBIU
NepuoJ A0 KOJIUYECTBA MECSIEB, OTPAa0OTAHHBIX MEHCHOHEPOM
noclie JOCTHXEHHUsI TEHCHOHHOTO BO3pacTa, HO He 0ojiee ueM Ha
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72 mecsua. [locnenyromue Takue pacyeTbl TPOU3BOASITCS Kax-
Jble 6 JIET C y4eTOM YCJIOBHSI, YKa3aHHOTO B HACTOSILIEN CTaThe.

Kak BuIHO, maHHass HOpMa 3aKOHOMATENbCTBA YCTAHABIMBAET
YCJIOBUS U TIOPAJIOK MepepacyeTa TPYAOBbIX MMEHCUN B OTHOIICHUU
Bcex 0e3 UCKITIOYECHHS PabOTAIONINX TPYAOBBIX IIEHCHOHEPOB.

CornacHo craree 9.6 naHHOro 3akoHa, TPydOBas MEHCHS
BOCHHOCIIYKAIlUM Ha3HAYaeTCs HE B MEPHUOJ BOCHHOU CIykOBlI,
a moclie YBOJIbHEHHMs ¢ BOEHHOU ciyxObl. IleHcus TpymoBbIX
NMEHCUOHEPOB, MPOJOKAIOIIUX BOEHHYIO CHyx0y mocie
Ha3HAYEHUS TPYIOBOI MEHCUU, HE NEPECUNTHIBAETCS HA OCHOBE
MOCJIETHET0 JEHEXHOTO JOBOJILCTBHUS. TpyaoBasl MEHCUS JIUIL
JAHHOW KaTEeropuu MOKET ObITh MepecurTaHa TOJIbKO Ha OCHO-
BAaHUU CTPAXOBOrO MEHCHOHHOTO KalHTalla, 3aperucTpupoOBaH-
HOT'O Ha UX UHAUBUAYaATbHBIX CUETaX.

ITo MHEeHHIO 3anpocoarens TpyAOBble IEHCUOHEPHI, MPOO0JI-
JKAIOIHE BOCHHYIO CITy>X0y, B COOTBETCTBHH C YKa3aHHOM CTaTh-
el UMEIOT IPaBoO Ha IepepacyeT NEeHCUU TOJIBKO MO CTPAXOBOMY
KanuTaiy, 3apeTUCTPUPOBAHHOMY Ha UX MHAUBUIYaJbHBIX Cue-
Tax. B ornuune oT 3TOro, B OTHOIIEHUU TIEHCUOHEPOB, KOTOPHIE,
HaxoJsich B 3amace, paboTalT B JIPYroil, TO €CTh HEBOCHHOM,
rpaxaaHckol cepe, U HE MPOJOIDKAIOT BOCHHYIO CITYXKOY, HaJI-
0aBKa K MEHCUU HE MOXET ObITh HAUMCIIEHA 32 CUET MEHCUOHHO-
ro KamuTaja Ha CYeTe COLMAJIbHOTO CTPAaXOBAHHS.

3anpocoaaresib CYUTAET, YTO HAJTMYUE TAKOM CUTyalluH B 3aKOHO-
JlaTeJIbCTBE HapyllaeT IpeaycMoTpeHHble KoHcTutynueil mnpasa
BOEHHOCIIY)KAIllUX Ha COOCTBEHHOCTb, PABEHCTBO U COLMAIBHOE
oOecrieueHne, UCKIIoYasi BHyTPEHHEE COYeTaHHe MEXKIYy HOPMaMH,
HE OTBeuaeT BbIpakeHHOMY B cTathe 149 KoncTuTynmum Tpebosa-
HUIO O TOM, YTO HOPMATHBHBIE MPABOBBIE AKThI JOJKHBI OCHOBBI-
BaThCs HA CIIPABEIJIMBOCTH.

IInenym KOHCTUTYIIMOHHOTO Cyna B NEPBYIO OYEpEb CUMUTACT
BaXHBIM OTMETHUTb, YTO BOINPOCHI, TOCTABJICHHbIE B 3aIPOCE yMOJ-
HOMOYEHHOTO o nmpaBam yejgoBeKa (omOyncmena)
Azepbaiimxanckoil Pecniy6nuku, HaripaBieHbl Ha oOecrieueHue eu-
HOOOpa3us MPaBONPUMEHUTEIBHON MPAaKTUKUA M, KaK CIEJICTBHE,
YAYUYLIEHUE COLMATIBHOTO 00eCIIEYeHHs] BOCHHOCITYKaIUX.

[Inenym KoHCTUTYIIMOHHOTO CyJa B CBSI3U C 3alIpOCOM OTMe-
YaeT cIeayrolee.

85



Obecrieuenue mpaB U cBOOO YeNOBEKa U TpakIaHUHA, JOCTOM-
HOTO YPOBHS KU3HM rpakaaHam AszepOaiimxaHckoit PecryOnuku —
BBICIIAs II€JIh TOCyaapcTBa. AzepOaiKaHCKOe ToCyaapcTBO 3a00-
TUTCS O TIOBBILIEHUU OJIATOCOCTOSIHUS HAPOJAa U KaXKJOTO T'pak/a-
HUHA, €0 COLMAJIbHOM 3alllUTe U JOCTOMHOM ypOBHE ku3HU (YacTb
I ctatpu 12 u yacts I cratbu 16 Konctutymum.

[IpaBo Ha couuanpHOE obOecrnedyeHue, OJHO U3 OCHOBHBIX
COI[MAJILHO-2KOHOMHUYECKHUX TpaB, 3aKpeIieHO B cTaThe 38
Konctutynuu. CornacHo JaHHOW CTaThe, KaXKJblil UMEET IPaBo
Ha coluaibHOoe obecrneuenune. Kaxaplii nMeeT mpaBo Ha COLH-
anpHOE O0ecTedueHue Mo JOCTHKEHUN YCTAaHOBICHHOTO 3aKOHOM
BO3pacTa, B ciiyyae 00JIe3HH, UHBAJIUIHOCTH, MOTEPU KOPMUJIIb-
11a, yTpaThl TPYIOCIOCOOHOCTH, HETPYA0CTIOCOOHOCTH, Oe3pabdo-
TUIIBI M B MHBIX CIIy4YasiX, MPEeIyCMOTPEHHBIX 3aKOHOM (dacTu | u
IIT crarpu 38 Konctutyuun).

[IpaBo Ha conuanbHOE 0OECIIEUeHUE B CllydyasX U B Ipeaenax,
YCTAHOBJICHHBIX 3aKOHOM, TaK)X€ BKJIIOUAET MPABO HA MEHCHIO.
[leHcMOHHOE TIPaBO SBISETCS COCTABHOW YacThK COLIMAIIBHOTO
obecrnieueHUs M BaxkHEHIeH ero (popmMoii, yCTaHOBICHHOM 3aKO-
HOM. [IpaBo Ka)x10r0 Ha MEHCHIO BBICTYMAET KaK CyObEeKTUBHBIN
BHJ IIpaBa Ha cOLlMaJIbHOE 0OecredeHne, KOTOPOE SABISIETCS KOH-
CTUTYIIMOHHBIM MPaBOM.

Cuctema mE€HCHOHHOTO obOecrieyeHuss B A3zepOaiiKaHCKON
PecniyOnuke ¢GyHKIMOHUpPYET Ha OCHOBE MPUHIIMIIOB COIMAILHOM
CONUIAPHOCTU U COLUAIBLHOTO cTpaxoBaHus. OCHOBHAs LIEIb 3aKO-
HOJIATEJILCTBA O TPYJAOBBIX MEHCHUSIX BHIPAXKAETCS B YKPEIICHUH 3TUX
MIPUHITUIIOB B CUCTEME MEHCUOHHOTO o0ecredeHus, popMUPOBAHUHI
MeXaHu3Ma cOalaHCUPOBAHHOCTH MEX/1y 3apa00TaHHBIMU TIEHCUOH-
HBIMU ITpaBaMU U HAKOIUIEHHBIMU CTPAaXOBBIMHU CPEICTBAMMU.

OcHOBBI BO3HUKHOBEHHUS MpaB IpakjaH Ha TPYIOBYIO IEH-
CUI0, MpaBUJia peajiu3allMyd 3TUX IpaB U CUCTEMA TPYAOBOIO
MEHCHOHHOTO O0OecTneYeHus yCTaHOBJIEHBl 3akoHOM “O Tpymdo-
BBIX MEHCHAX .

Cornacno crarbe 1.0.1 nannoro Pakona, TpygoBasi meHCUs —
eXeMmecsuHas JCHEXHas BhIIJIaTa rpakjJaHaM B MOPSAKE U Ha
YCIIOBUSIX, MPEIYCMOTPEHHBIX HACTOAIMIMM 3aKOHOM, B MEIAX
KOMIIEHCAIlMU 3apabOTHOM IJIaThl M HHBIX J0XOJ0B, KOTOpbBIE
MOJTy4Yalid 3acTpaxOBaHHBIE MO 00S3aTEIHbHOMY TOCYAapCTBEHHOMY
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COLMAJILHOMY CTPAaxOBAaHMIO J0 HAa3HAYECHUS UM TPYAOBOW IEH-
CUHU, TUOO0 JOXO0/I0B, YTPAUYEHHBIX B CBSI3U CO CMEPTHIO 3aCTPaAXO0-
BAHHBIX YJEHAMU UX CeMeil.

Kak cinegyer u3 conmepkaHus CTaTbH, TPYyAOBas MEHCHUSI-ITO
JICHE)KHas BbIIIaTa, MPEJOoCTaBiseMass B IEJSIX KOMIIEHCALUU
3apabOTHOM IMJIAThl M MHBIX JOXOJI0B, KOTOPBIE MOJTyYalH 3acTpa-
XOBaHHbIE O Ha3HAUYEHUSI TEHCUH.

Ha ocHoBanum 3akona "O TpyaoBBIX MEHCHUSX" CyHIECTBYET
TPY BUJIa TPYAOBBIX MEHCUM pakJaH: TPyAOBasi MEHCHUS 1O BO3-
pacTy, IO HMHBAJIUJHOCTH M B CBA3M C NOTEpEed KOPMUIIbIIA.
OCHOBHBIM yCJIOBHEM BO3HMKHOBEHMS IIpaBa Ha TPYAOBYIO IIEH-
CHUI0 TI0 BO3pAacTy M HWHBAJUJIHOCTH Ha OOIIMX OCHOBAaHUSAX,
Hapsy COOTBETCTBEHHO C JOCTUKEHUEM IIEHCUOHHOTO BO3pacTa
WM HAJIUYUEM CTENEHU WHBAJUJHOCTH, SIBJISETCS BBINOJHEHUE
TpeOOBaHHUS TEHCUOHHOTO KamuTana W (WiId) MHHUMAJIbLHOTO
CTa)ka, MO3BOJISIOIMX Ha3HAYUTh MHUHUMAJIbHYIO IEHCUIO.
OCHOBHBIM K€ YCJIOBHEM BO3HMKHOBEHMS IpaBa Ha TPYIOBYIO
MEHCHUIO MO CIy4Yar NOTEepU KOPMUIbLA SIBISETCS HAJIUYUE Y
yMEpUIEro KOPMUIblla MUHUMAJIbHOTO CTaXa, COOTBETCTBYIO-
mero ero Tpynocmnocobnomy Bospacty. (IlocranoBienue
[lnenyma KoucturyumonHoro cyaa “O TOJKOBaHUM cTaTel
1.0.1, 1.0.2, 1.0.5 wu 20.14 3akona A3zepOaiimxaHcKoi
Pecny6nuku” O TpymoBbix nmeHcusx” ot 15 mas 2020 roga).

TpynoBble TEHCUHU BBHITIJIAYMBAIOTCS TpakJjaHnam, OyJaydu ycTa-
HOBJIEHBI HA OCHOBE IIEHCUOHHOI'0 KaluTajia — CPeJCTB, 3aperuc-
TPUPOBAHHBIX B CTPAXOBOW YACTH M HAKOIUICHHBIX B HAKOIHU-
TEJIbHOM YacTW HMHIAMBUIYaJbHOTO CUYeTa 3aCTPaxOBaHHOIO 3a
CUYET B3HOCOB, yIJIAUEHHBIX Ha 0053aTEIbHOE TrOCyJapCTBEHHOE
COLMAJIBHOE CTPAXOBAHUE.

Crneayetr OTMETUTh, YTO MOJ WUHIAWBUAYATBHBIM CUETOM IOJ-
pa3yMeBaeTcCsl JIMIEBOM CYET C MOCTOSHHBIM (HEHU3MEHHBIM)
HOMEPOM COLMAJIBHOIO CTPAaXOBAHUS, OTKPBITBIA B YYETHBII
MEepUOoJ Ha Ka)XJ0ro 3aCTPaxOBaHHOI'O COOTBETCTBYIOUIUM Opra-
HOM HCIHOJIHUTEJIBHOU BIACTH, OCYILIECTBISIOMIMM MEPCOHUDHU-
LHUPOBAHHBIA YUET B CHUCTEME TOCYIapCTBEHHOI'O COLMAIBHOIO
ctpaxoBanus (ctarbs 1.0.7 3akoHa “O TpyaoBBIX MEHCUAX ).

ITox NEeHCHOHHBIM KallMTAJIOM COOTBETCTBEHHO ITOApa3yMeBa-
€TCsl CyMMa CpEJICTB, 3apETUCTPUPOBAHHBIX B CTPAXOBOM YACTH
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WHAUBUJIYaJIbHOTO CU€Ta, U CPEACTB, HAKAIJIUBAEMbIX B HAKOIH-
TEJIBHOM YacTH MHAUBUAYaTbHOTO cueTa. CTpaxoBas 4acTh TPY-
JIOBOM TMEHCUM MPEACTaBIIET CO00M CyMMy, HCUHUCISIEMYIO
MyTEM JI€JICHUS MEHCUOHHOI0 KamuTala, 3aperucTpUupOBAHHOTO
B CTPAaxOBOM YAaCTH WHAUBHUIYAJIBHOTO CU€Ta, HAa KOJIUYECTBO
MECSAILEB O0XHUAAEMOTO IEPHOAA IEHCUOHHOW BoIIUIATHL. [lox
HAKOIIMUTEJIbHOW 4YacThbl0 TPYIOBOW IIEHCHUU NOAPA3yMEBAETCS
CyMMa, UCUYHUCIAEMas IMMyTeM JEJNeHHUs NMEHCUOHHOIO KamuTaa,
HAKaIJIMBa€MOr0 B HAKOMUTEJIbHOW YacTH HWHIAWBUAYAIBLHOTO
cyera, Ha KOJUYECTBO MECSIEB 0)KUIAEMOT0 Neproia NeHCHUOH-
Hoit Beimiathl (ctareu 1.0.10, 1.0.12 u 1.0.13 3akona “O tpyno-
BBIX MEHCHUAX ).

OsxutaeMblid IEPUOJI TIEHCUOHHOM BBITLIATHI, SIBJIASICH TTOKa3a-
TEJeM, UCHOJIb3YEeMbIM JJIsl UCUUCIICHHUS] CTPaXOBOW M HAKOIHU-
TEJIbHOW YacCTEW TPYAOBOM NEHCHUHU, NMPEIYCMOTPEH IEHCTBYIO-
UM 3aKOHOJATEeIbCTBOM B TeueHue 144 wmecsueB (12 ner)
(ctarbu 1.0.14 u 45 3axona “O TpyaOBBIX NMEHCUIX ).

B cootBeTcTBUM co cratheit 1.0.15 nanHoro 3akoHa moj omnpe-
JIeJICHUEeM TPYA0BOM MEHCHUU MOApa3yMeBaeTCsl Ha3HAYCHUE TPY-
JIOBOM MEHCHUHU, Mepepacyer €€ pa3Mepa U MepeBOJ C OJHOTO
BHUJIa TPYIOBOM MEHCUU HA APYTOM.

[Tonmoxenus o mopsiike BHIMIATHI (IOCTaBKH) TPYAOBOM TMEH-
CUM W Haa0aBKH K TPYAOBOW TMEHCHUU OTpPaXeHbl B cTarhe 37
3akoHa “O TpynoBbIX MEHCUSAX’. B COOTBETCTBUU CO CTaTbei
37.3.1 nanHoro 3akoHa pabOTAIOIINM TPYIOBBIM MEHCHOHEpPAM
CTpaxoBas 4acTh TPYJAOBOU MEHCHU MO BO3pacCTy, 3apaboTaHHas
JIO THSI HA3HAYEHUsI TIEHCH U, BBITNIAYMBACTCS B IMOJIHOM pa3Mepe.
OTa HOpMa, SIBJIASICH UMIIEPAaTUBHOW, YCTAHABIUBAET, YTO CTpa-
XOBasl 4acTh MEHCHUH, 3apaboTaHHas 0 JHS Ha3HAUYCHUS MEHCUH
JOJKHA OBITH BBITUIAY€HA B MOJHOM OOBEME, HE3aBHCHUMO OT
TOr0, B KaKoi cpepe TpyaAuJInch NEHCUOHEPHI — B chepe, Ie OHU
paboTaiu a0 Ha3HAYEHUsS MEHCUU WIM B KaKOW-THOO Jpyroi
chepe.

B naHHOU cTaThe TakKe OMNpeAecNieH MOPAJOK Iepepacuera
MEeHCUH paboTalomuX TPYAOBBIX MEHCHOHEPOB MOCJE Ha3HAue-
HUS TIEHCUHU, YKa3aHO, YTO HAKOIUICHHE MEHCUOHHOTO KamuTana
MO0 CTPaxOBOW M HAKOMUTEIBHON dYacTsiM, 3apaOOTaHHBIM B
MEepUOoJ TOCJIe Ha3HAYeHUs MEeHCHH, npoaoipkaercs. [Ipu nepe-
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Xo7ie paboTaromero TpyJaoBOro MeHCHOHEpa B KaTeTOPUI0 Hepa-
0oTarIIero TPyAOBOTO MEHCHOHEpa WJIU MPU TPOJOIKECHUU
paboOThI IEHCUOHEPOM TPYJA0Bas MEHCHS MEPECUNTHIBACTCS KaX-
Ible 6 JIeT C YMEHBIIEHUEM KOJMYECTBA MECSLEB 0XKHUIAEMOTO
IeproJia MIEHCUOHHOM BBIIJIATHI IIPU PacyeTe CTPAXOBOU U HAKO-
MMUTEJIBHOW YaCTEM 3a ATOT NMEPUOJ HA BEJIUUYUHY MECSIEB, OTPa-
OOTaHHBIX NMTEHCHOHEPOM MOCJI€ JOCTHUKEHUS MEHCUOHHOTO BO3-
pacrta, HO He OoJiee ueM Ha 72 Mmecsua.

N3 ormeuenHbix nonoxenuit crarbu 37.3.1 3akona "O Tpyno-
BBIX MEHCHUSX'" CIIEAYET, 4TO 3aKOHOJATelb YyBsA3ald IMepepacueT
MEHCUHU B OTHOIICHUU TPYIAOBBIX IMEHCHOHEPOB, paboTarommX
MOCJIe Ha3HAYEHU MMEHCHUM, C HAKOTUIEHUEM MEHCUOHHOTO Kamu-
Taja MO CTPAaXOBOM M HAKONWUTEIbHOW YacTsIM, yKa3aB, 4YTO
YHCJIO MECSAIEB CPOKa BHIILIATHI IEHCUU HCUYUCIISETCS C YMEHb-
[IEHHEM Ha KOJUYECTBO MECSIEB, OTPAaOOTAaHHBIX TEHCHUOHEPOM
MOCJIe TOCTUKEHHS IEHCUOHHOTO BO3pacTa.

Takum oO6pa3om, 3aKOHOJIATEb B YKa3aHHOM CTaThe yCTaHaB-
JWBAaE€T B UMIEPATUBHOM IMOPSAKE, YTO NMEHCUOHHBIM KanuTal
MPOJOIKAET HAKAIJIUBATHCS IO CTPAXOBBIM, a TAaK)KE HAKOIH-
TEJIbHBIM YacTsIM 3a CUeT B3HOCOB Ha 00s3aTelIbHOE TOCyIapCT-
BEHHOE COLIMAJIBHOE CTPAXOBAHME, YIIJIAYUBAEMBIX JUI[AMHU, TIPO-
TOJKAOIIMMU TPYAOBYIO NEATEIBHOCTh B TOW UIIM MHOU cdepe,
HECMOTPS Ha BBIXOJl HAa MEHCHUIO, €CJIM JAHHOE JIUIO B JaJIbHEH-
IeM TEepellio B KAaTeropuro HepaOoTarolero TPyaoBOTO TEH-
CHOHEpa WIIU MPOJIOJKAET paboTaTh, TPYAOBbIC TEHCUU JTOJKHBI
MEPECUYNUTHIBATHCS KaXJble 6 JET B MOPSAAKE, MPEAYCMOTPEHHOM
HACTOSIIEN CTaThEu.

Cnenyer yd4ecTb, 4TO OOecHeYeHHE MPOMOPIMOHAIBHOCTHU
CTPaxOBBIX B3HOCOB, YIUIAUYMBAEMBbIX KaXJbIM YYaCTHUKOM
CHUCTEMBI IEHCUOHHOTO 00eCIeueHUs, CyMMe MPEACTOSIIEH TTeH-
CHUM SIBJAETCA OJHOW W3 OCHOBHBIX I€JIEW JIEHCTBYIOIIETO MEH-
CHOHHOTO 3aKOHOJATeabCTBA. CTpaxoBOMl CTaX 3aCTPaXOBaAHHO-
ro, SIBJISIOIIMICS OJAHUM U3 HEOOXOJUWMBIX YCJIOBUM, YCTaHOB-
JIEHHBIX 3aKOHOJIATEJIbCTBOM JJIs HA3HAYEHUSI TPYJOBBIX NIEHCHIA,
CBsI3aH C MEpUOJaMH PabOThl WM WHOU JEATEIBHOCTH, YUUTHI-
Ba€MbIMU TIPH ONPEJECICHUM MpaBa HAa TPYIOBYI IEHCHUIO, U
OCHOBHBIM YCJIOBUEM JJISl y4€Ta ITUX MEPUOJ0B PaOOTHI ABISET-
Csl yIjiata B3HOCOB I10 0053aTeJIbHOMY TOCYJapCTBEHHOMY COIH-
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anpHOMY cTpaxoBaHuto (crates 1.0.2 3akoHa “O TpynOBBIX NEH-
cusix” u crarbsg 8 3akoHa AzepOaitmxanckoil PecnyOnuku “O
conmaibHOM cTpaxoBaHuu’ (nmanee — 3akoH «O coIUaJIbLHOM
CTPaxXOBaHUNY).

Cratbsimu 8, 9 u 20 3akona "O TpynoBbIX NeHCHUsAX'" mpen-
YCMOTPEHO MPUMEHEHUE ONPEASTCHHBIX JbIOT MPU BO3HUKHOBE-
HUU U UCUMUCJICHUU TIPaBa Ha TPYAOBYIO MEHCHUIO JHUIl OTACIbHBIX
KaTeropuu.

B crarbe 9 ganHoro 3akoHa mepedyMCIICHBI JIMIA, UMEIOIIUe
MpaBO HAa TPYAOBYIO MEHCHIO HA JBFOTHBIX YCIOBHUSIX, BOCHHO-
cayxamue (3a UCKIIYEHHEM BOCHHOCIYXKAIIUX, JIUIIEHHBIX
BOMHCKHMX 3BaHWM, U BOCHHOCIYXAIIUX CPOYHOU EHUCTBUTEIb-
HOM BOCHHOM CJIYXOBI), TAK)KE€ OTHECEHHBIE K KPYTy JuIl, obJa-
naromux takuM npaBoM. CornacHo ctarbe 1.0.3 3akona” O Tpy-
JIOBBIX MEHCUAX", BOGHHOCIYKal[Ue — JIMlla C BOMHCKUMH 3Ba-
HUSIMU, cilyXauue B BoopykeHHbIX cuiiax A3sepOaiiikaHCKoM
PecnnyOonuku ¥ MHBIX TOCYAApCTBEHHBIX OpraHax (CTPYKTypax,
BXOJSIIIUX B COCTaB TOCYJAapCTBEHHBIX OpPraHoOB), TAe Mpe-
yCMOTpEeHa BOCHHAas ciyX0a. B OTHOIIEHNMH BOEHHOCIYXXAIIUX
KaK JIMI, UMEIOIUX 0COOBIE 3aCIIyTH TIepe]l TOCYAapCTBOM, MPHU-
MEHSIOTCS OTpe/IeICHHBIE JILIOTHI KaK B MpejeiaX NeHCUOHHOTO
BO3pacTa, Tak U B pa3Mepe MEeHCHHU.

JIproTta, ycTtaHoBJEHHas B pa3Mepe MEHCHH, Mpearnoiaraer
NpUMEHEeHUE HaJ0aBOK K TPYAOBOM MEHCHUM 3a BBICIYTY JIET 3a
CUET CPEJICTB TOCYAapCTBEHHOTO OOKETa B COOTBETCTBUU CO
crareeit 20.14 3akona “O TpymaOBBIX MEHCUIX .

[Ipu Ha3HAUYEHUUM TTEHCHUH HA JIbTOTHBIX YCIOBUAX K CTPAXOBOU
YacTH TMEHCUU JIMIa B 3aBUCHUMOCTH OT BBICIYTH JIET NMpuOaB-
nsrotest 50-100% cpenHemMecsuHOM CyMMBbI 3apaOOTHOM TIIATHI
UM TOCYAAapCTBEHHOTO OKjaaja (JIMOO TMOCIETHEro IEeHENKHOTO
JIOBOJILCTBHUS) 32 ocyueauue 12 mecsies unu 24 mecsia npedbl-
BaHH JHIlAa Ha 3aHUMaeMOM JOJDKHOCTH, JH00 3a JIH00bIE ITocie-
JloBareabHO uaymme 60 Mecsies.

[Ton AeHeXHBIM [OBOJIBCTBUEM MOJAPA3yMEBAETCA CyMMa B
pa3Mepe (y4uThIBas MOCIEAYIONIME HaA0aBKU) TOIy4aeMbIX
BOCHHOCIYXKAIIUMHU 1O MOMEHTA YBOJIbHEHHUS (NIPU YBOJIbHEHUH
B 3alac WJIM BBIXOJE B OTCTABKY M3 paclopshKeHUs, Ha JAEHb
3aUMCJICHUS] B PACHOPSKEHHE) ¢ BOCHHOW CIIYKOBI MECSYHOIO
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JOJDKHOCTHOTO OKJIaJa, OKJIazna 3a 3BaHHe, HaJ0aBOK 3a BBICIYTY
JIET, JAEHEKHOM KOMIEHCAUMWU 3a IMPOJOBOJBCTBEHHBIA IACK,
JIPYTUX UCUUCISIEMBIX U3 JOJKHOCTHOTO OKJIaJa JIOIjaT, Hajba-
BOK (3a HCKJTIOUCHHEM Ha0aBOK, HAUMCICHHBIX 33 CUCT BHEOIO-
JKETHBIX CpPEACTB, U Apyrux Bblmiar) (cratbs 1.0.5 3akona "O
TPYIOBBIX TIEHCUSX").

Takum oOpa3om, TpyaoBas NEHCHUs, BbIINIaYMBaeMasi JUIAM,
MMEIOIINM BOMHCKOE M CIEIHATbHOE 3BaHUE, COCTOUT U3 ABYX
yacTeil — CTpaxoBOM YacTH W HaJ0aBKH 3a BBICIYTY IIET.
HanbGaBka Kk TpynoOBOW MEHCHH BOEHHOCHYXKALIUX 32 BBICIAYTY
JIeT Ha3HA4YaeTCs UCXO/s U3 UX MOCIEIHETO JICHEKHOTO J1I0BOJIb-
CTBUS, a MOCIENylollee yBEIHMYEHUE JIEHEHKHOTO JOBOJbCTBUS
CIOCOOCTBYET MOBBIIICHUIO B COOTBETCTBYIOILIEM MOPSAKE TPY-
noBoit meHcuu (ctaths 29.2 3akoHa “O TPyAOBBIX MEHCHUAX ).

CornacHo mpaBoBOW no3unuu, chopmynupoBaHHoi [lnenymom
Koncturynmonsnoro cyna, mpaBo paOoTaronIMX NEHCHOHEPOB Ha
MOJTy4YeHHEe HaJ0ABOK K TPYIOBOM MEHCHH 32 BBICIYTY JIET SBIISETCS
MPEIYCMOTPEHHOW 3aKOHOM JIOMOJHUTEIBHON COIMAIbHOM rapaH-
THEH, a MPaBO UX MOJYYEHHUS 3aBUCHUT HE OT BBIIUIAYEHHBIX JIUIIOM
COLIMATIBHBIX CTPAXOBBIX B3HOCOB, & OT €T0 COOTBETCTBYIOLIETO CTa-
Tyca (HaJIW4usl CIYX EOHBIX WM TPYAOBBIX OTHOILEHUH C rocy-
napctBoM) (IlocranoBnenue [lnenyma KoHcTuTynmoHHoro cyna ot
14 Hos16pst 2014 ronma “O mpoBepke COOTBETCTBUA cTarbu 37.3.4
3akoHa AszepbOaiimxanckoil PecryOmuku ”O TpyaoBBIX TMEHCHSIX
Koncturynumn Azepbaiinxanckoil PecriyOnukn).

Crarpeil xe.6 3akoHa "O TpynOBBIX MEHCHUAX" YCTAHOBJIEH
NOPSAJIOK Iepepacyera MEHCUM BOEHHOCTYXKAIIUX, MMPOJOJHKak0-
IIMX BOCGHHYIO CIyXOy Iocie Ha3HaYeHHs] TPYIOBOW IMEHCHUHU.
ComacHO yKa3aHHOW CTaTbe, TPyJdOBas MEHCHUS BOEHHOCIYXKa-
MM Ha3HAyaeTCs He B IEpUOJ BOCHHOM CIy»XObl, a mocie
YBOJIBHEHHS ¢ BOCHHOU ciykObl. [IeHcust TpyqoBbIX MEHCHOHE-
POB, MPOJOJKAIOIINX BOCHHYIO CIIykOy Mociie Ha3HaueHUs TPy-
JIOBOW NEHCUH, HE TIEPECUUTHIBAETCSI HA OCHOBAHUH ITOCJIEIHETO
JIEHEKHOTO JIOBOJILCTBUSA. TpynoBasi meHCUs JIUI] JaHHOU KaTero-
pUU MOXKET OBITH MepecyrnTaHa TOJIHKO HA OCHOBAHUHU CTPAXOBO-
ro MEHCHOHHOTO KaluTalla, 3aperuCTPUPOBAHHOIO HAa JTUYHOM
cyeTe.
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Crnegyer OTMETUTh, YTO MOJIOKEHHUS cTared kak 9.6, Tak u
37.3.1 3akoHa npeaycMaTpUBAIOT IepepacyeT UMEHHO TPYAOBOMU
MEHCHU, a He HAJ0aBKMU K MEHCHHU Pa0OTAIOIIUX MEHCUOHEPOB,
BBIIIEANINX Ha MEHCHIO.

CornacHo coaepxaHuio ctatbu 9.6 3akona "O TpPyIOBBIX MEH-
cuax", B ciydae MNPOJOJKEHUS BOEHHOCHYXKAIIUM, KOTOPOMY
Ha3HayeHa TpyJoBas MEHCHS, BOEHHOUN CIyXObl, €ro TpyaoBas
NeHCcUss He OyJeT MepecYUTHIBATHCS C Y4YETOM MOCIEIHEro
JIEHE)KHOTO JOBOJILCTBHUS.

3710 00yCIOBIEHO TEM, UTO IlepepacyeT HaA0aBKH 3a BBICIYTY
JeT K TPYAOBOW MEHCHUU BOEHHOCIYXKAILETO, MPOAOJIKUBILIETO
BOCHHYIO CIIY’KOy Mocie Ha3HaYeHHs] IEHCUU C YYETOM MOocCIe-
HETO JICHEKHOTO JIOBOJIBCTBUS MOXET IPUBECTH K YMEHBIICHUIO
pa3Mepa NeHCUU NEHCUOHEPA B Cilydae, €ClIM JEHEKHOE JTI0BOJIb-
CTBHUE OKayKETCsl HUIKE IPEKHETO.

Cnenyer ydecTh, 4TO Ha ocHOoBaHUM 4YacTH 9 «IIpaBui pacue-
Ta IEHEKHOTO JOBOJBCTBUS U NMPECTABICHUS CBEICHUI O CPOKE
BOCHHOW CIIYObl M JCHEKHOM JOBOJBCTBUMY», YTBEPKICHHBIX
nocrtaHoBiaeHueM KaOunera MunuctpoB A3zepOaiiikKaHCKOM
Pecniyonuku ot 27 aBrycta 2007 roga, 1 B COOTBETCTBHHU CO
crarbeil 9.6 3akona “O TpyZOBBIX NEHCUAX, NMPHU OYEPEIHOMU
NeMOOuIn3alud BOEHHOCIYXAU[ero, BHOBb IPU3BAHHOIO Ha
BOCHHYIO CIIYKOy Mocje Ha3HaYeHUsl TPYIOBOM MEeHCUU, OOHOB-
JIEHHBI MHGOPMAIIMOHHBIA JUCT O HeM B loOcCyaapCTBEHHBIH
GboHI cOnUaNbHON 3aIIUTHI HACEJICHUS HE HAMPaBIICTCS.

OpnHako MOCKOJIBKY BbIIJIATA B3HOCOB Ha 00s13aTEJIbHOE rocy-
JapCTBEHHOE COI[MAJIbHOE CTPAaXOBaHUE U3 JAEHEKHOTO J10BOJIb-
CTBUSI BOCHHOCIHIYXXAIIUX, MPOJOJIKAIOIINX BOCHHYIO CIYXKOY
nocjie Ha3HAuYeHUs MEeHCUHU, MPOJOJDKAeTCs Ha OOUIMi OCHOBA-
HUSIX, 3aKOHOAATENb YCTAHOBUJI, UTO TPYAOBas NEHCUS 3TUX JIUIL
MO/JIEKUT MEepepacyeTy TOJbKO C YUETOM CTPAXOBOTO MEHCHUOH-
HOI'O KamuTaja Ha UX UHJIUBUIYAJIbHBIX CUETax.

Kak wu3BecTHO, 3aKOHOAATEIHCTBOM O TPYAOBBIX IEHCUAX
NPEeIyCMOTPEHO, YTO IIPU HAYUCIEHUH WM ME€pEpacyeTe TPyAo-
BOW TMEHCHUM JIUIA CPeACTBa (M HAaAO0ABKH K 3THUM CPEICTBAM)
YUYUTBIBAIOTCS, €CIIH JIULO:

— MOJIy4YaeT 3TU CPEJCTBa B COOTBETCTBUHU cO cTtaThamu 1.0.1
nu 1.0.5 3akona "O TpyaoBbIX MEHCUSIX'" COOTBETCTBEHHO 10
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Ha3HAUYCHUs MEHCHUH (B OTHONICHWH 3apa0OTHOM IJIATHI U TOCY-
JapCTBEHHOTO OKJIaJa) WJIM B JIEHb YBOJBHEHHUS CO CIyX Obl (B
OTHOUIEHUH JE€HEKHOIO JOBOJIBCTBUS);

— BBIIUTAYMBAET M3 ATUX CPEJCTB B3HOCHI Ha 00s3aTelbHOE
roCy1apCTBEHHOE COLMAJIbHOE CTPAXOBAHUE B COOTBETCTBUHU CO
crarbeil 1.0.2 3akona” O TpymoBbIX NEHCUIX".

Cnenyet otMeTuTh, 4TO cTtatheid 12 3akona "O comuanbHOM
CTpaxoBaHUU" K KaTerOpUU JIML, NOMJIEkKaIUX 0043aTeIbHOMY
roCyJapCTBEHHOMY COIMAJIbHOMY CTPaXOBaHHUIO, OTHECEHBI
TaK)X€ BOCHHOCIHY)KAIUE U JIMLA, UMEIOLIUE CIICHHaIbHbIC 3Ba-
HUSL.

CrnenyeT Takke y4ecTh, YTO cortacHo crarbe 29.2 3akona "O
TPYIOBBIX INEHCHUAX'" IpU INepepacuere NEHCUU INEHCHOHEpaM,
IPOAOJIKAKIINM TPYIOBYIO JAEATENBHOCTh IIOCJIE HAa3HAYECHUS
TPYJOBOM NEHCHH, pa3Mep Han0aBKH K TPYAOBON NEHCHH IO
BBICJIYT€ JIET YMEHBIIAETCS B pa3Mepe YBEIMYEHHUS CTPaxOBOHU
4acTH NICHCHM.

[IprHIMII paBeHCTBAa BCEX Iepel 3aKOHOM, 3aKpEIICHHBINA B
yactu | crareu 25 KoHCTUTYI MU, SBISAACH OJHUM U3 OCHOBOIIO-
JararouMx OPUHIMIIOB MPAaBOBOTO TOCyAapcTBa, IpeaycMaTpH-
BAET MMEHHO TapaHTHIO CO CTOPOHBI IOCYyAapCcTBAa PaBEHCTBA
npaB U cBOOOJ Kaxa0ro 0e3 BCAKOW nucKpuMuHanuu. [Ipuanun
PaBEHCTBA NIPaB, FAPAHTUPYIOINUN UCKIIOYEHUE BCEX BUJOB JIUC-
KpPUMHUHALMY [IPU OCYILECTBICHHUH MpaB U cBOOOA B chepe mneH-
CHOHHOTO OOecredeHus, CIYKUT UCKIIOUeHHUI0 auddepeHiua-
LMY [IEHCUOHHOTO IMpaBa JMI, OTHOCSAIINXCSA K OJHOW M TOU XKe
Kareropur. B mpoTuBHOM ciiyyae HecoOJIO€HUE JIBIOT, yCTa-
HOBJICHHBIX 3aKOHOJlaTesleM B 00JacTU colMalbHOIo obecrnede-
HUsSI, B PABHOM MOPSJKE B OTHOLIEHUH JINL, HAXOISIINXCS B OJIU-
HAaKOBOM IIPaBOBOM IIOJIOKEHHUH, MOKET IPUBECTHU K HAPYLICHUIO
COLMAJIbHOW CIIPaBEJJIMBOCTU U OanaHca.

Ha ocHoBanuu BeimieykazanHoro [Inenym KoHcTutynmonsoro
CyJa B CBSI3U C OTMEUEHHBIM B 3alpoCe€ MOJYEpPKHUBAET, YTO B
3aKOHOJATEIbCTBE O TPYLOBBIX IEHCHUAX IOPALOK Iepepacyera
NEHCHIl BOCHHOCTYXAIINX, MPOJOJKAIONIUX BOCHHYIO CIYXOY
nocJie Ha3HauYeHUsl NEHCUHU, U TPYIOBBIX NEHCUOHEPOB (OBIBIIMX
BOEHHOCHYXaIUX), HNPOAOJDKAIOIIMNX JEITEIbHOCTh B HHOMU
chepe mocse Ha3HAUCHUSI IEHCHH, PETJIaMEHTUPYETCS CTAThsIMU
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9.6 u 37.3.1 3akona “O TpyaoBBIX MEHCHUAX 0€3 MAONMYyLICHUS
KaKoro-an00 HEpaBEHCTBA B IMEHCHOHHOM OO€CleYeHHU 00eux
KaTETOPUU.

[Ilpuaumas BO BHHUMAaHHUE BbIIIEH3T0XKEHHOE, [lneHym
KOHCTUTYIIHOHHOTO CcyAa NPUXOAUT K CIEAYIOIINM BBIBOJAM:

— MepepacyeT MeHCHU TPYAOBBIM IMEHCUOHEPaAM, MPOJA0JIKAI0-
IIUM BOEHHYIO CIYXOy Mocjie Ha3Ha4eHHs TPYJOBOW MEHCHUH,
MPOU3BOJUTCS CO JHS OOpamieHuss B COOTBETCTBHHM C TpeOOBa-
HUAMHU cTaTbu 9.6 3akoHa «O TPyIOBBIX MEHCUSIX» TOJBKO UCXO-
ISl U3 CTPAXOBOTO MEHCUOHHOTO KalnuTana, 3aperucTpUupoOBaHHO-
ro Ha UX MHAUBHUIYyaJbHBIX cueTax HanbaBka K TpyaoBOi NEH-
CUM BOEHHOCHYXaIllMX 3a BBICIYry JE€T yCTAaHaBIMBAETCS Ha
OCHOBAaHUHM TOCJETHET0 AEHEXKHOTO JIOBOJIBCTBUS, HA3HAYECHHO-
ro IpU MEPBOM YBOJIBHEHUU C BOGHHOU CITYKOBI;

— cratbsa 37.3.1 3akoHa «O TPyIOBBIX MEHCUSIX» YCTaHABIIHU-
BaeT MOPSJOK IepepacyeTa MEeHCUH JJIs BCEX JIUIl, MMEIOIINX
MpaBO Ha MEHCHUIO MO BO3PACTY, a TAKXKE /IS BOCHHOCTYXaIIUX,
BBILIEIIIUX HA IEHCUIO Ha JIbTOTHBIX YCIOBUSX, HO MPOJOJDKAIO-
IIUX TPYAOBYIO JIESTEIBHOCTH B IPyroit cdepe;

— Cratpa 9.6 3akona «O TpyAOBBIX MEHCUSIX» HE MPOTUBOPECUUT
yactu | crareu 13, crarbe 25, yactsam I u IV crarbu 29, yactam [ u
III craren 38, yactsam [ u III ctaten 149 Konctutyiumu.

PykoBonctBysick yactsamu VII u IX crarbu 130 Koncrutyuun
Azepbaitxkanckoi Pecriyonuku, ctatbsimMu 52, 62, 63, 65-67 u 69
3akona Asepbaiimkanckoir PecnyOnuku “O KoHcTUTyIMOHHOM
cyne”, Ilnenym KoHcTturynmonHoro cyma A3sepOaifpkaHCKON
PecnyOnuku

NHNOCTAHOBMUNJI:

1. Ilepepacyer mneHcHM TpyLOBBIM II€HCHOHEpPAM, IPOLIOJI-
KAIOIUM BOCHHYIO CIyXOy Iociie Ha3HAYeHHs TPYIOBOW IEH-
CUH, MPOU3BOAUTCS CO JHSA OOpalleHHs] B COOTBETCTBUU C Tpe-
OooBanuaMu cratbu 9.6 3akoHa AzepOaiimxanckoit PecrnyOnuku
«O TpyZnOBBIX MEHCUSIX» TOJHKO HA OCHOBAHUHU CTPAXOBOTO IEH-
CHOHHOTO KamnuTaja, 3aperuCTPUPOBAHHOTO HAa WX WHJAUBHUAY-
a’npHBIX cuerax. HanbaBka K TpydoOBOW NMEHCHU BOEHHOCIIYXKa-
LIMX 3a BBICIYTY JIET YCTAHABINBAETCS HA OCHOBAHUH IOCJIEHE-
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ro JICHE)KHOTO JOBOJbCTBUS, HA3HAYUEHHOTO MPHU MEPBOM YBOJIb-
HEHUU C BOCHHOM CITYXkKOBI.

2. Crarps 37.3.1 3akona Asepbaiimxanckoit PecyOmuku «O
TPYIOBBIX IEHCUAX)» YCTAHABIMBAET MOPSAJIOK Mepepacyera MneH-
CUM JJISl BCEX JIUI], UMEIOUIMX MPaBO HA MEHCHUIO 1O BO3PaCTy, a
TaKKe JJIs1 BOGHHOCYKal[UX, BBIIIEAIINX Ha MEHCUIO Ha JIbIOT-
HBIX YCJOBUSX, HO MPOAOKAIOUIUX TPYAOBYIO JNESITEIbHOCTH B
npyroi chepe.

3. Crarps 9.6 3akona A3zepbaiimxanckoir PecmyOmuku «O
TPYIOBBIX TMEHCUSX» HE MNpOTUBOpeduuT uactu | crareu 13,
cratbe 25, yactam [ u IV crareu 29, yactsam I u 111 cratbu 38,
gactasMm | u III cratem 149 Konctutyumum A3zepOaiimkaHCKoi
PecnyOnuku.

4. TlocTaHoBJIEHUE BCTYMAET B CHIIY CO JIHS €T0 OMyOIMKOBaHUS.

5. TlocranoBnenue omyONMKOBaTh B raserax «AsepOaiimxany,
«Pecnybnukay, «Xanr razetu», «bakuHcKkHil pabounity wu
«Bectouke  KOHCTUTYLIMOHHOTO cyna  AszepOaiigxaHCKOU
PecnyOmukmy.

6. [locTaHoBIIeHHE SIBIISIETCS OKOHYATEILHBIM M HE MOXKET OBITh
OTMEHEHO, M3MEHEHO WU O(PUIMAIbHO HCTOJKOBAHO HU OJIHUM
OpPraHOM WJIH JIUIIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi Miilki Macallasinin 375.2-ci vo
“Ipoteka haqqinda” Azarbaycan Respublikasi Qanununun
48.1.2-ci maddslarinin 3laqgali sokildd sarh edilmasina dair

11 fevral 2022-ci il Baki sohori

Azorbaycan Respublikasi Konstitusiya Mohkomosinin
Plenumu Forhad Abdullayev (sodr), Sona Salmanova, Humay
Ofondiyeva, Rdvson Ismayilov, Ceyhun Qaracayev, Rafael
Qvaladze, Mahir Muradov, Isa Nocofov vo Kamran Safiyevdon
(moruzogi-hakim) ibarat torkibdo,

mohkoma katibi Foraid Oliyevin istiraki ilo,

Azorbaycan  Respublikast  Konstitusiyasinin ~ 130-cu
maddoasinin VI hissosing, “Konstitusiya Mohkomasi haqqinda”
Azarbaycan Respublikast Qanununun 27.2 vo 33-cii maddolorine
vo Azorbaycan Respublikasi Konstitusiya Mohkomosinin Daxili
Nizamnamoasinin 39-cu maddosino miivafiq olaraq, xiisusi
konstitusiya icraatinin yazili prosedur qaydasinda kegirilon
mohkoms iclasinda Balakon Rayon Mohkomasinin miiraciati
osasinda Azorbaycan Respublikast Miilki Macolloasinin 375.2-ci
vo “Ipoteka haqqinda” Azorbaycan Respublikasi1 Qanununun
48.1.2-ci maddolorinin olagoli sokildo sorh edilmoasino dair
konstitusiya isino baxdi.

Is iizro hakim K.Sofiyevin moruzosini, maraqli subyektlorin
niimayandslori Balakon Rayon Mohkomasinin hakimi Z.Tahirov vo
Azorbaycan Respublikast Milli Moclisi Aparatinin Iqtisadi
qanunvericilik s6basinin miidiri M.Baziqovun, miitoxassislor
Azorbaycan Respublikasi Ali Mohkomasinin Miilki Kollegiyasinin
sodri S.Haciyevin, Baki Apellyasiya Mohkomosinin hakimi
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R.Hosonovun, Azarbaycan Respublikasi Markozi Bankinin bas
direktoru R.Orucovun vo Azaorbaycan Banklar Assosiasiyasinin
prezidenti Z.Nuriyevin miilahizalorini, ekspert Baki Dovlot
Universitetinin Hiiquq fakiiltasinin Miilki hiiquq kafedrasinin
dosenti, hiiquq lizro falsofo doktoru S.Siileymanlinin rayini vo is
materiallarint  arasdirib  miizakiro edorok, Azorbaycan
Respublikas1 Konstitusiya Mohkomasinin Plenumu

MUOYYON ETDI:

Balakon Rayon Mohkomosi Azorbaycan Respublikasinin
Konstitusiya Mohkomosino (bundan sonra — Konstitusiya
Mohkomosi) miiraciot edorok Azorbaycan Respublikasi Miilki
Macollasinin (bundan sonra — Miilki Macollo) 375.2-ci vo
“Ipoteka haqqinda” Azorbaycan Respublikast Qanununun
(bundan sonra — “Ipoteka haqqinda” Qanun) 48.1.2-ci
maddolorinin olagoali sokildo sorh edilmasini xahis etmisdir.

Miiraciotdon gorinir ki, “Texnikabank™ Ac¢iq Sohmdar
Comiyyatinin (bundan sonra — “Texnikabank” ASC) Zaqatala
Regional filial1 ilo Q.Arkisiyev arasinda baglanmis 14 may
2013-cii il tarixli kredit miigavilosino osason sonuncuya 24 ay
miiddotino illik 22 faiz doroacasi ilo 11 000 manat moblogindo
kredit verilmisdir.

Homin kredit miiqavilosi tlizro 6hdsliklorin icrasinin tominati
olaraq X.Arkisiyevaya moxsus Balakon sohori Qafqaz kiigasi ev
10 tinvaninda yerlogon fordi yasayis evi 14 may 2013-cii il tarixli
ipoteka miiqaviloasi ilo yiikli edilmisdir.

Q.Arkisiyev torofindon kredit miiqavilosi lizro borcun banka
qaytarilmasi tomin edilmomisdir.

Bu sobobdon kreditor “Texnikabank™ ASC-nin Logvedicisi
toyin edilmis Omanatlorin Sigortalanmast Fondu Q.Arkisiyeva,
X.Arkisiyevaya vo digorlorino qarst 15,998,84 manat kredit
borcunun qaytarilmasi, tutmanin ipoteka predmetino yonoldil-
mosi vo sair tolobino dair iddia orizasi ilo mohkomoyo miiraciot
etmisdir.

Q.Arkisiyev vo X.Arkisiyeva iso Miilki Macollonin 375.2-ci
maddosino istinadon Balakon Rayon Mohkomosino miiraciot
edib “Texnikabank” ASC-nin Logvedicisi ©Omanatlorin
Sigortalanmasi Fondunun onlara qars1 qaldirdig: iddia tizro iddia
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miiddotinin kec¢diyini bildirorok iddianin tomin olunmamasi,
ipoteka predmeti olan X.Arkisiyevaya moxsus fordi yasayis
evinin girovdan (ipotekadan) azad olunmasi barodo qotnamo
gobul edilimosini xahis etmislor.

Balakon Rayon Mohkomasi torofindon iso baxilarkon osas
ohdolik iizro iddia miiddotinin ke¢gmasi ilo olagodar iddia rodd
edilorkon osas Ohdoliyin tominati olaraq yaranmis ipotekaya
xitam verilib-verilmomosi maosoalosi ilo bagli mohkomo
tocrilbosindo geyri-miioyyonliyin vo ikili yanasmanin oldugu
miioyyon edilmisdir. Movcud yanasmalardan birina goro, Miilki
Macoallonin 375.2-ci maddosi totbiq edilorok iddia miiddoatinin
ke¢mosi i1lo bagli iddia rodd edilorkon, tolob tutmanin ipoteka
predmetino yoOnoldilmosi hissosindo do tomin edilmomoli vo
ipotekaya xitam verilmolidir. Bu modvqe torofdarlarinin
gonastino goro, ipoteka miigavilosi osas Ohdoliyin icrasinin
tomin edilmosi {liglin baglandigindan, osas 6hdolik iizro tolob
iddia miiddotinin keg¢gmosi sobobindon tomin edilmoadikdo
ipotekaya dair tolob do tomin edilo bilmaz. Odur ki, ipotekaya
xitam verilmoali vo ipoteka predmeti yiiklilikdon azad
edilmolidir.

Digor yanasmaya goro, ipoteka 6hdoliyi osas dhdaliklo baglh
olavo 6hdalik sayilir. Yalniz borc 6hdsliyinin aradan qalxmasi
halinda osya ipoteka yiikliililyiindon azad edilo vo ipotekaya
xitam verilo bilor. Borc miigaviloesi iizro iddia miiddotinin
kegmosi iso homin miiqavilo iizro yaranmis O0hdoliyi aradan
qaldirmir. Vahid mohkomo tocriibasi mohz “Ipoteka haqqinda”
Qanunun 48-ci maddasinin taloblori baximindan formalasdiril-
malidir.

Belo ki, “Ipoteka haqqinda” Qanunun 48.1-ci maddosine
asasan, ipotekaya asagidaki hallarda xitam verilir:

— ipoteka saxlayan vo ipoteka qoyan bu barado raziliga
goldikdo;

— asas Ohdoliys xitam verildikdo;

— tutmanin yonoldilmosi naticosindo ipoteka predmeti
satildiqda;

— ipoteka predmeti mohv olduqda;

— bu Qanunla nozords tutulmus digor hallarda.
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Goriindiiyli kimi, qanunverici borc miiqavilosi ilizro iddia
miiddotinin ke¢mosini ipotekaya xitam veron hallar sirasina
daxil etmomisdir.

Gostorilonlora asason miiraciotedon iddia miiddotinin ke¢gmasi
ilo olagodar ipotekaya xitam verilib-verilmomasi maosalasi ilo
bagli mohkomo tocriibasindo ikili yanasmalara son qoyulmasi,
milki mohkomo icraatinin somorsliliyinin tomin edilmasi vo
vahid mohkomo tocriibasinin formalasdirilmast moqsadi ilo
Konstitusiya Mahkomaosina miiraciot etmok gorarina golmisdir.

Konstitusiya Mohkomaosinin Plenumu hesab edir ki,
miiraciotin asasini toskil edon mosolo iddia miiddstinin kegmaosi
ilo olaqodar asas 6hdolik ilizro tolob rodd edildiyi halda, osas
ohdoliyin tomini vasitosi olaraq baglanmis ipoteka miiqavilosino
xitam verilib-verilmomosi ilo bagli oldugundan, ilk ndvbado,
iddia miiddati institutunun mahiyyatino, qanunvericilikdo tosbit
edilmo moqgsadino vo yerino yetirdiyi hiiquqi funksiyaya
aydinliq gotirilmalidir.

Miilki Macollonin 372-ci maddosino asason, basqa soxsdon
hor hansi horokoti yerino yetirmoyi vo ya yerind yetirmokdon
cokinmoyi tolob etmok hiliququna miiddot samil edilir. Hiiququ
pozulmus soxsin iddiasi ilo hiiququn miidafissi ii¢lin miiddot
iddia miiddati sayilir.

Goriindiyi kimi, iddia miiddati institutu tolob haqlarina samil
olunmaqla miilki miinasibot istirakc¢ilarina  pozulmus
hiiquqlarinin mohkomo wvasitosi ilo miidafissi (borclunun
O0hdoliyini icra etmoyo mocbur edilmosi) imkaninin miioyyon
miiddotlo (zaman kosiyi) mohdudlasdirilmasini nozords tutur.

Konstitusiya Mohkomaosi Plenumunun formalasdirdig1 hiiquqi
movqgeya osason, iddia miiddati institutu miilki dovriyyenin,
hiiquq miinasibatlorinin miioyyanliyini vo sabitliyini yaratmag,
onlarin istirak¢ilarint intizamlandirmaq, hiiquq miinasibatlorinin
subyektlorinin hiiquq veo qanuni maraqlarinin miiddot
baximindan vaxtinda miidafiosini vo borpasini tomin etmok
moqgsadi dasiyir. Belo ki, pozulmus hiiquqlarin macburi
miidafiasi liciin aglabatan miiddot mohdudiyyotlorinin olmamasi
isin  baxilmasi1 iiclin ohomiyyat kosb edon siibutlarin
toplanmasinin vo saxlanmasinin lazim oldugunu nozoro almayan
cavabdehlorin vo figlincii soxslorin gqanunla qorunan hiiquq vo
maraqlarinin pozulmasina gotirib ¢ixarardi. Miibahiso torofinin
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orizasi osasinda mohkomo torofindon iddia miiddstinin totbiqi
miilki miibahiso toroflorini osaslandirilmamis cokismolordon
qoruyur vd eyni zamanda, onlar1 6z hiiquqglarin1 vaxtinda hoyata
kecirmolorino vo miidafiosino mocbur edir (“Azorbaycan
Respublikas1 Miilki Macollasinin 373-cii maddosinin sorh
edilmasino dair” 2001-ci il 27 dekabr tarixli vo “Azorbaycan
Respublikas1 Miilki Macallasinin  373.2 vo 384.0.4-cii
maddolorinin sorh edilmasino dair” 2013-cii il 3 iyun tarixli
Qorarlar).

Iddia miiddotinin mogsadi ilo bagli Insan Hiiquglar1 iizro
Avropa Mohkomasi Stanyo Belgikaya qarsi is iizro 2009-cu il 7
tyul tarixli Qorarinda gostormisdir ki, ganunvericilikdo miioyyon
olunan iddia miiddsatinin mogsodi hiiquqi miioyyonlikdir. Belo ki,
potensial cavabdehlori vaxti 6tmis toloblordon qoruyur vo
mohkomolori miioyyon zaman kec¢dikdon sonra geyri-miioyyon
vo natamam siibutlara asaslanmagqla qorar ¢ixarmaq zoruratindon
azad edir.

Vurgulanmalidir ki, iddia miiddoti 6hdoliyin aradan galxmasi
lclin hiiquqi osas deyildir, iddia miiddotinin ke¢mosi 0z-
ozliiylinds kreditorun tslob hiiququnu aradan qaldirmur.

Molum oldugu kimi, 6hdslik, miilki hiiquq miinasibatlorinin
istirak¢ilar1 olan kreditor vo borclu arasinda subyektiv miilki
hiiquq ve vozifolor yaradir. Ohdoliyo osason bir soxs (borclu)
basqa soxsin (kreditorun) xeyrino miioyyon horokoti etmolidir,
mosolon, pul 6domoli, omlak vermoli, is gormoli, xidmotlor
gostormoli vo i.a. vo ya miiloyyon horokotdon c¢okinmolidir,
kreditorun iso borcludan vozifasinin icrasini tolob etmok hiiququ
vardir (Miilki Macollonin 385.1-ci maddosi). Qilivvodoa olan
qanunvericiliys asason 6hdsliklorin mévcud olmasi hor hansi bir
miiddotlo mohdudlagmir. Yoni miioyyon bir miiddat tiglin nozordo
tutulmayan 6hdosliklor hor hansi bir miiddotin kegmaosi sobobilo
aradan qalxmir. Bu sobobdondir ki, iddia miiddsti ke¢mis olsa
da, tolob mohkomodo baxilmaga qobul edilir vo mohkomonin 6z
tosobiisii ilo deyil, yalniz miibahiso torofinin mohkomo qorari
cixarilanadok verdiyi orizo osasinda totbiq edilir. Miibahisa
torofinin totbiq edilmasi barads orizo verdiyi iddia middatinin
kegmosi mohkomonin iddiadan imtina barosindo qorar ¢ixarmasi
liclin osasdir (Miilki Macollonin 375.1 vo 375.2-ci maddalori).
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Iddia miiddotinin kegmosi 6zliiyiindo 6hdoliyin xitamina
sobob olmadigindandir ki, Miilki Macallonin 383-cli maddosino
asasan, borclu vo ya digor miikollofiyyotli soxs vozifosini iddia
miiddoti bitdikdon sonra icra etmisso, icra zamani icra
miiddotinin bitdiyini bilmomis olsa da, icra etdiyini geri tolob
edo bilmoz.

Qeyd edilonlorlo baglh Konstitusiya Mohkomasi Plenumunun
L.I.Binnatovanin sikayoti iizro 2008-ci il 8 may tarixli Qorarinda
formalasdirdig1r hiiquqi mdévqgeys osason, iddia etmok hiiququ
iddian1 taqdim etmo vo iddianin tomin olunmasi hiiquqlarindan
ibaratdir. Birinci hiiquq mohkomadon yaranmis miibahisoya
baxilmasini vo miivafiq prosessual qaydada hall edilmosini talob
etmok hliququdur. Bu hiiququn hoyata keg¢irilmasi hor hansi1 iddia
miiddotinin kegmosindon asili deyil. Buna goro do, iddia
miiddotinin kegmosindon asili olmayaraq mohkomoyo iddiani
togdim etmok miimkiindiir. ikinci hiiquq iddia toloblarinin
mohkomo vasitosi ilo mocburi sokildo hoyata kecirilmosinin
miimkiinliiyiinii nozordos tutur. Iddia miiddatinin kegmasi mohz bu
miimkiinliiylin qarsisini alir vo mohkoma torofindon iddiadan
imtina edilmosino osas kimi gotiiriilir. Iddia miiddotinin
ke¢gmosino goro iddiant rodd edorkon, mohkoma ovvalco
iddiaginin miivafiq subyektiv hiiquga malik olub-olmamasini vo
cavabdeh torofindon homin hiiququn pozulub-pozulmadigini
arasdirmalidir.

Iddia miiddotinin ke¢mosi talob hiiququnun dziiniin deyil, bu
hiiququn solahiyyatli organ vasitosi ilo mocburi qaydada hoyata
kecirilmosi imkaninin xitamina sobob olur (Konstitusiya
Mohkomasi Plenumunun B.Miirsalovun sikayati lizro 2020-ci il
12 mart tarixli Qorari).

Belolikls, iddia miiddati hiiquqi toyinat vo mahiyyoati etibari
ilo haqlarin vo 6hdoliklorin mdvcud olmast vo onlarin aradan
qalxmas1 ilo bagli olmayib, borclunun 6ziinii miidafissi igiin
nozordo tutulmus miilki hiiquqi vasitoadir. Qanunvericilik miilki
miinasibot istirak¢ilarinin pozulmus hiiquqlarinin mohkomsa
vasitosi ilo miidafiosino miivafiq miiddotlor daxilindo tominat
Verir.

Osas 0hdolik iizro iddia miiddatinin ke¢cmasi sobabindon onun
mocburi qaydada yerino yetirilmasi ilo bagli mohkomodo irali
stiriilmiis tolobin tomin edilmasinin geyri-miimkiinliyii halinda,
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osas Ohdoliyin tominati vasitosi olan girov vo ya ipotekanin
hiiquqi miigoddorat1 ilo bagli miiraciotdo qaldirilan mosoloyo
aydinliq gotirilmosi {iglin bu institutlarin da mahiyyaotino nozor
yetirilmolidir.

Girov vo ipoteka institutunun osas toyinati ondan ibaratdir ki,
borclu (girov vo ya ipoteka qoyan) 6z 6hdaliyini icra etmadikdo
kreditor (girov vo ya ipoteka saxlayan) girov qoyulmus vo ya
ipoteka ilo yiikli edilmis osyanin doyorindon 6z borcunun
o0donilmosindo basqa kreditorlara nisboton istiinlik hiiququna
malik olur.

Miilki Macollonin  269-cu maddosindos girov vo ipoteka
hiiququnun anlayis1 verilmisdir. Homin maddoyo goérs, girov vo
ipoteka hiiququ girov qoyanin osyasi barasindo girov saxlayanin
osya hiiququdur vo eyni zamanda borclunun girov saxlayan
qarsisinda pul vo ya basqga Ohdoliyinin icrasinin tomin edilmosi
tisuludur. Girov vo ipoteka hiiququ osya hiiquqglarinin mohdudlas-
dirilmasindan ibaratdir. Girov dasinar ogyalara (ipoteka obyekti olan
dasiar ogyalardan basqa) osya hiiquglarinin mohdudlasdirilmasidir.
Bu Macollo ilo nozordo tutulmus hallarda hiiquglarin da girov
qoyulmas1 miimkiindiir. Ipoteka dasmmaz osyalara, habelo rosmi
reyestrdo qeydo alinmali olan dasinar osyalara ogya hiiquglarinin
mohdudlasdirilmasidir ~ (Milki  Macollonin =~ 269.1-269.4-cii
maddoalari).

Miilki Macollonin 295-ci maddosino goro, girov saxlayanin
(kreditorun) toloblorinin 6donilmasi {iglin tutma girov qoyulmus
osyaya borclu girovla tomin edilmis 6hdsliyi onun cavabdeh
oldugu soboblordon icra etmodikdo vo ya laziminca icra
etmodikdo yonoaldilo bilor.

Miilki hiiquq miigavilolorindon irali golon 0Ohdsliklorin
icrasinin tomin edilmasi ilo bagl ipotekanin yaranmasi asaslari,
onun dovlat geydiyyati, tomin olunmus borcun vo digor miilki-
hiiquqi Ohdaliklorin ipoteka hesabina 6donilmasi qaydasi,
toroflorin hiiquq ve vozifolori “Ipoteka haqqinda” Qanunla
tonzimlonir.

Ipoteka miiqavilo iizro amolo galir. Ipoteka miiqavilesino gora,
bir torof (ipoteka qoyan) asas 6hdoliyin icrasini tomin etmok
moqsadilo 6z miilkiyyotindo olan dasinmaz vo ya rosmi
reyestrdo tlizorindo miilkiyyot hiiquqlar1 qeydo alinan dasinar
osyani ipoteka qoyur, digor torof (ipoteka saxlayan) iso
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borclunun homin 6hdsliyi icra etmadiyi halda ipoteka ilo ytklii
edilmis osyanin doyorindon digor kreditorlara nisboton {istiin
qaydada hiiquqi tominat almaq hiiququ oldo edir.

“Ipoteka haqqinda” Qanunun 10.1-ci maddosine miivafiq
olaraq, ipoteka miiqavilosi miistoqil xarakter dasimir vo osas
ohdosliklorin icrasini tomin etmok mogsadils baglanir.

Homin Qanunun 48-ci maddosinds ipotekanin xitami asaslari
tosbit edilmis, belo osaslardan biri kimi asas 6hdoliyin xitami
mioyyon edilmisdir. Qeyd olundugu kimi, iddia miiddoatinin
kegmosinin osas Ohdoliyin xitamina sobob olmadigi nozors
alinarsa, iddia miiddatinin kegmasi “Ipoteka hagqinda” Qanunun
48.1.2-ci maddasi lizro asas 6hdaliyin icrasinin tomini vasitasi
olaraq ipotekanin xitami osas1 kimi qobul edilo bilmoz.

Lakin o da nozoro alinmalidir ki, ipoteka (girov) kreditorun
tolobinin borclu torsfindon yerino yetirilmasini tominat altina
almaq mogqgsodi ilo ogya iizorinds kreditora taninan bir osya
haqqidir. Borclu torofindon 6hdsliyin (kreditorun tolobinin)
pozuldugu toqdirdo, kreditor ipoteka (girov) qoyulan homin
osyani satdirmagqla aldo olunan vasait hesabina pozulmus omlak
monafeyini borpa etmok imkanina malik olur. Yoni ipoteka
(girov) bir tolabin yerino yetirilmasini tomin edon mohdud asya
hiiququ oldugundan miistoqil deyil, “slavo” (Miilki Macoallonin
269.5, 376 va s. maddolari) bir haqdir. Ipoteka (girov) tolobinin
omolo golmo sobobi, mogsadi vo toyinati soxsi tolob hiiququnun
yering yetirilmosinin tomin edilmasi ilo bagli oldugundan,
ipoteka (girov) tolobinin yaranmasi iigiin ilk dnco soxsi tolob
hiiququ olmalidir.

Odur ki, Miilki Macallonin 376-c1 maddasinda asas talob lizra
iddia middoti kegdikdo olavo toloblor (girov, dobbo pulu,
saxlama, zaminlik, beh) iizro do iddia miiddatinin kecgdiyi tosbit
edilmisdir. Osas tolob iizro iddia miiddoatinin kegmasi sobobindon
onun macburi icrast miimkiin olmadigindan, bu taloblo bagl
olan girov vo ipotekaya da mocburi tutmanin yonoldilmosi
istisna edilmisdir.

Belolikla, olavo 6hdolik kimi ipoteka miistoqil deyil, osas
ohdoalikdon asilidir vo asas 6hdalik lizro pozulmus hiiquglarin
mohkomo qaydasinda borpasi imkani mohkomo torofindon Miilki
Macallonin 375.2-ci maddasi totbiq edilorok aradan galxirsa, bu

103



halda asas 6hdsliyin tominati olan ipoteka iizro do pozulmus
hiiquqlarin mahkoma gaydasinda miidafio imkani itirilmis olur.

Bununla yanasi o da gostorilmolidir ki, girov (ipoteka)
hiiququ ipoteka saxlayanin osya ilizorindo mohdud osya hiiququ
oldugundan, omlak hiiququ olaraq miiddotsiz xarakter dasiyir.

Konstitusiya Mohkomasi Plenumunun “Azaorbaycan Respublikasi
Miilki Macollosinin 373.2 vo 384.0.4-cii maddolorinin sorh
edilmosino dair” 2013-cii i1 3 iyun tarixli Qorarinda da
vurgulanmisdir ki, ogya hiiquglar1 tam vo mohdud osya hiiquglari
olaraq iki asas qrupa ayrilir: tam asya hiiququ — miilkiyyat hiiququ;
mohdud asya hiiquqlar1 — servitut, uzufrukt, tikintiyo vorasolik, girov
vo ipoteka. Bu hiiquqlarin xiisusiyyati ondan ibaratdir ki, bu
hiiquglardan istifado edilmomosi onlarin aradan qalxmasina sobab
olmur vo har koso qars1 tolobin irali siiriilmo imkani1 da hor hansi1 bir
middotlo mohdudlagdirilmir. Osya hiiquglarinin iddia miiddstine
tabe olmamasi prinsipi hiiququn hamiligla gobul edilon imumi
prinsiplorindon  biridir  vo  Azorbaycan = Respublikasi
Konstitusiyasinin 29-cu maddosinin, 60-c1 maddoasinin I hissasinin
vo 71-ci maddssinin II hissosinin miiddealarinin tomin edilmasine
xidmot edir.

Gostorilonlora osason Konstitusiya Mohkomasinin Plenumu
movecud qanunvericilikdon cixis edoarok belo gonaoto golir ki,
osas tolob iizro iddia miiddoti kegdiyi halda olavo tolob olaraq
ipotekaya macburi tutma yonsldilo bilmass do, ipotekaya xitam
verilmir vo ipoteka predmetinin yiikliiliyli davam edir.

Miiraciotdo qaldirilan mosoalo ilo bagli Konstitusiya
Mohkomosinin Plenumu bir sira 6lkolorin tocriibosini arasdirmis
vo miioyyon etmisdir ki, bozi Olkolorin ganunvericiliyindo
ipoteka tizra tolobo iddia miiddatinin samil edilmadiyini nozords
tutan xiisusi norma nozordo tutulmusdur (Tiirkiyo Respublikasi,
Isve¢ro Konfederasiyasi vo s.).

Miilki  dovriyyenin  davamliliginin, ganunvericiliyin
miloyyonliyinin tomin edilmosi vo asya hiliququna malik olan
subyektlorin hiiquqlarinin tominati moaqgsadi ilo golocokds belo
tonzimetmonin Olkomizds do qanunverici torofindon totbiqi
nozoro alina bilor.

Gostorilonloro osason Konstitusiya Mohkomosinin Plenumu
asagidaki noticolora golir:
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— Miilki Macallonin 376-c1 maddasing asason, homin Macallonin
375.2-ci maddasinin totbiqi noticosindo asas tolob iizro iddia miiddati
kecdikds alava toloblar tizra do 1iddia miiddoati kegmis hesab edilir;

— Miilki Macallonin 269-cu maddosino uygun olaraq, ipoteka
hiiququ ipoteka saxlayanin ogya iizorindo mohdud osya hiiququ
oldugundan, osas tolob iizro iddia miiddotinin ke¢maosi ipotekanin
xitamina vo ipoteka predmetinin yikliilikdon azad olmasina sobob
olmur.

Azorbaycan  Respublikas1  Konstitusiyasinin ~ 130-cu
maddasinin VI hissasini, “Konstitusiya Mohkomaosi haqqinda”
Azorbaycan Respublikasi Qanununun 60, 62, 63, 65-67 vo 69-cu
maddolarini  rohbor tutaraq, Azorbaycan Respublikasi
Konstitusiya Mohkomasinin Plenumu

QORARA ALDI:

1. Azorbaycan Respublikast Miilki Macosllosinin 376-c1
maddoasina asason, homin Maoacollonin 375.2-c1 maddasinin
totbiqi noticosindo asas tolob lizro iddia miiddoti kegdikdo olavo
toloblor lizra do 1ddia miiddoati ke¢mis hesab edilir.

2. Azorbaycan Respublikast Miilki Macallasinin 269-cu
maddosino uygun olaraq, ipoteka hiiququ ipoteka saxlayanin
osya iizorindo mohdud osya hiiququ oldugundan, osas tolob iizro
iddia miiddotinin ke¢mosi ipotekanin xitamina vo ipoteka
predmetinin yiikliilikdon azad olmasina sobaob olmur.

3. Qorar dorc edildiyi glindon qiivvoyo minir.

4. Qorar Azorbaycan Respublikasinin rosmi dovlot gozetl-
orindo vo “Azorbaycan Respublikast Konstitusiya Mohko-
mosinin Molumati”’nda dorc edilsin, habelo Azorbaycan
Respublikas1 Konstitusiya Mohkomosinin rosmi internet
saytinda yerlosdirilsin.

5. Qorar gotidir, heg bir organ vo ya soxs torofindon logv edilo,
doyisdirilo vo ya rosmi tofsir edilo bilmoz.
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WMEHEM A3EPBAN’KAHCKOM PECITYBJIMKH

MOCTAHOBJIEHUE
IJIEHYMA KOHCTUTYIIMOHHOT' O CYJIA
A3BEPBAM)KAHCKOM PECITIYBJIUKHA

O toakoBanuu crarbu 375.2 I'pakxaaHCKOro Kogexkca
AsepOaiigkanckoi Pecnnyoiuku u crarbu 48.1.2
3akona AszepOaiimkanckoil Pecny0Oaukn
«O0 unmoreke» B UX B3AaMMOCBS3HU

11 ¢pespans 2022 roaa ropoa baky

[Ineaym KoHcTuTyumoHHoro cyaa AsepOaiikaHCKOU
Pecniy6nmuku B cocraBe ®apxaga AOmynnaeBa (mpencenaTens),
Conbl CanmanoBoi, Ymaii DdenaueBoii, Pomana Mcmannona,
Jlxeiixyna ['apamxaeBa, Padasns ['Bamanze, Maupa Mypanosa,
Ncwer Hamxadosa n Kampana [laduesa (Cyaps-T0KIaaquK),

C yuacTueM cekpetaps cyna @apanna Anuena,

B coorBercTBUM ¢ 4yacThto VI cratbu 130 KoucTutynum
Aszepbaiipkanckoit PecnyOnuku, crateamu 27.2 m 33 3akoHa
A3zepbOaitkanckoir Pecryonuku «O KOHCTHTYIIMOHHOM cyne» W
cratbe 39 BHyTpeHHero ycraBa KoHCTUTyHHMOHHOro cynpa
Asepbaiipkanckoii PecryOnukyn Ha OCHOBaHWUM OOpalieHHs
banakeHckoro paifloHHOTO Cya pacCMOTpeN B CyAeOHOM 3aceaHuH,
MPOBEJICHHOM B TIOPSIIKE TUCHbMEHHOM MPOLIEAYPhI 0CO00TO KOHCTH-
TYIIMOHHOTO TIPOM3BOACTBA KOHCTUTYIITMOHHOE JIEJI0 O TOJKOBAaHUU
crarb  375.2 I'paxganckoro komekca A3sepOaifpkaHCKOU
Pecnybnuku wu crateum  48.1.2 3akoHa AsepOaiimkaHCKOMN
Pecny6nuku «O0 umoreke» B X B3aUMOCBS3H.

N3yuuB u o6cyaus goknan cyabu K.Illaduesa mo meny, cyx-
JIeHUsI TIPeICTaBUTENIe 3aMHTEPECOBAHHBIX CYOBEKTOB CYyIbHU
banakeHnckoro paitonnoro cyna 3.TaupoBa 1 3aBeayrouiei otie-
JIOM HSKOHOMHYECKOTO 3aKOHOJIaTelbcTBAa Amnmapara Mwunn
Memxmuca AzepOaitmxanckoit Pecnyonuku M.baswirosa, crie-
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LUATUCTOB Tmpencenarens [paxaaHckod Kojuernun BepxoBHOro
cyna AszepOaimxanckoit Pecnyonuku C.I'amxuea, cynpu bakun-
CKOTO aneuisiuoHHoro cyna P.I'acanoBa, reHepajibHOTO AUPEKTOpa
[{enTpanbpHoro 6anka AszepOaiimxanckoit Pecrybnuku P.OpymxeBa
u mpesuaeHTa Accommanuu O0aHkoB A3zepOaiimkana 3.Hypuesa,
MHEHUS IKCTIepTa, AOLEHTa Kadeaphl TPaxaaHCKOTo MpaBa IopUIn-
gyeckoro (hakynbreTa bakKMHCKOTO TOCYIapCTBEHHOTO YHUBEPCUTETA,
nokropa ¢unocopun mo npary C.CyneliMaHIBI 1 MaTepUAIIbI Jena,
[Tnenym KonctutynmonHoro cyna AsepbOaiimkaHckoit Pecryonuku

YCTAHOBMNIJI:

banakeHnckuil pailoHHbll cyn oOparuics B KoHCTUTYUHMOHHBIN
cyn AszepOaiimkanckoil PecryOonuku (manee — KoOHCTUTYITMOHHBIN
Cyl) ¢ MpOChOO# JarTh TONKOBaHHWE cTaThbu 375.2 I'paxkaaHCKOTO
kosiekca AsepOaiimpkanckoil Pecriybonuku (nanee — I'paxxmaHckuit
kojekc) u crarbu 48.1.2 3akona A3zepOaiipkanckod PecrmyOnuku
«O0 umnoteke» (nanee — 3akoH «O0 UTIOTEKE») B UX B3aUMOCBSI3H.

W3 obpamienus ciemyer, 4To Ha OCHOBAaHUHU KPEIUTHOTO JJOTOBO-
pa 14 mas 2013 roga, 3aKJIFO4EHHOTO MEXAY 3ararajibCKUM PErHo-
HaJIbHBIM  QuiuasoM OTKPBITOr0 aKIHOHEPHOTO OO0IIecTBa
«Texnukabank» (manee — OAO «Texankabank») u [ ApKUIIHEBBIM,
nocieaHemMy ObLT IpeocTaBieH KpeauT B pasmepe 11 000 manatos
CpoKoM Ha 24 Mecsiia o 22 npoleHTa roJIoBbIX.

B kauecTBe rapaHTUU UCIOTHEHUS 00s13aTEIBCTB 11O JAHHOMY
KpPEAUTHOMY JIOTOBOPY INpHHaIeKamui [ ApkumueBond 4act-
HBIM XKUJIOM JIOM, PACIOJ0XEHHBIM N0 aapecy: ropon bamakew,
ynuna Kaskazckas, 1om 10, Ob11 00peMEeHEH UMOTEYHBIM J10TO-
BopoMm oT 14 mas 2013 roaa.

[ ApkumueB He obecrnedyns BO3BpalleHHE OaHKY 3a70JKEH-
HOCTHU IO KPEAUTHOMY JOTOBODY.

[TosTomy @oHA CTpaxOBaHUs BKJIAJIOB, HA3HAYEHHBINA JTUKBU-
naropom kpeautopa OAO «Texuukabankay, oOpaTuiics B Cyl, C
HCKOBBIM 3asBJIe€HUEM NpoTUB [ Apkumuena, X. ApKUIINEBOU U
Ipyrux ¢ TpeboBaHMEM BO3BpaTa KpPEAMTHOTO J0JIra B pa3Mepe
15,998,84 maHnara, HanpaBieHus yepKaHUs HA IPEIMET UITOTe-
KU U 1p.
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I"ApxummeB n X.ApkuimmueBa ccbulasich Ha cTarbio 375.2
I'paxxnanckoro xojaekca, oOparuianuch B banakeHCKUN pailOHHBIN
CyJl C 3asiBIICHUEM O TOM, YTO CPOK MCKOBOM JABHOCTHU IO HCKY,
Mo JaHHOMY MpoTUB HUX JukBugatropom OAO “TexHukabaHk’
@oHIOM CTpaxOBaHWs BKJIAJ0B, UCTEK, U MONPOCUIU MPUHSATH
pemerne o0 OTKa3e B yIOBIETBOPEHHU HCKA OCBOOOXKICHUH
YaCTHOTO >KWJIOTO J0Ma, NpHHaAiIexamero [.ApkummneBon oOT
3ajora (MIOTEKH).

[Tpu paccmotpenun nena banakeHCkUM pallOHHBIM CyAOM OBLIO
YCTaHOBJICHO, YTO B Cy[AEOHOHN MpaKkTHUKE MMEIOT MECTO Heolpese-
JIEHHOCTh U JBOSIKAM TMOJAXOJ B CBSI3U C BOMPOCOM O MPEKPaAIEHUU
WIIOTEKH, BO3HHUKIIEH KaKk 00ecreueHrne OCHOBHOTO 00s3aTelbhCTBA
NpU OTKJIOHEHUHM MCKA, CBA3aHHOTO C MCTEUEHUEM CpPOKa HCKOBOM
JABHOCTH TI0 OCHOBHOMY o00si3aTenbcTBy. COINIAaCHO OMHOMY W3
CYILLIECTBYIOIIUX TMOJIXOA0B, MPH OTKJIOHEHHH HCKA, CBSI3aHHOTO
HCTEYEHUEM CPOKa HCKOBOM IaBHOCTH, C IPUMEHEHHEM CcTaTbu 375.2
I'paxxnanckoro Kojekca TpeboBaHre He JOIDKHO OBITH YIOBIETBOPEHO
Y B YAaCTH HaIIpaBJICHUS Y/Iep:KaHUs Ha MPEIMET UMOTEKH, U UTIOTEKa
JOJbKHA OBITH TpekpaiieHa. [lo MHEHHIO CTOPOHHUKOB ATOM IMO3H-
I[UU, TOCKOJBKY JIOTOBOP MIIOTEKH 3aKIIOYEeH IS 00eCTIeYeHHUS
WCIIOJIHEHUSI OCHOBHOTO 00sI3aTENIbCTBA, TO U IIPU OTKJIOHEHHUH Tpe-
OOBaHMsI IO OCHOBHOMY 00SI3aTEJIbCTBY B CBSI3M C HCTEUECHUEM CPOKA
MCKOBOH TaBHOCTH TPeOOBAHUE 110 UTTOTEKE HE MOXKET OBITh YOBIIET-
BopeHo. CremoBarenbHO, UMOTEKa MOHKHA OBITh MpeKpalleHa, a
MpEeaIMET UTIOTEKH OCBOOOXKIIECH OT 0OpEeMEHEHUSI.

CornacHo apyromy MoOJX0Jly, HITIOT€YHOE 0053aTeIbCTBO CUU-
TaeTCs IOTMOJHUTEIbHBIM 0053aTEIbCTBOM CBSI3aHHBIM C OCHOB-
HbIM 00s13aTenbCTBOM. TOJIbKO B cllyyae MOTALICHUs J0JTOBOIO
00s13aTeNIbCTBA PEIMET MOXKET OBITH OCBOOOXK/ICH OT UITOTEYHO-
ro OpemMeHw, a UMoTeKa npekpaiieHa. Mcredenne cpoka HCKOBOM
JTaBHOCTH IO JIOJITOBOMY JOTOBOPY HE YCTpaHsieT 00s3aTeb-
CTBa, BO3HUKIIEro MO JaHHOMY jgoroBopy. Enunas cyneOHas
MpaKTUKa TOJKHA OBITH CPOPMUPOBAHA UMEHHO C TOUKH 3pECHUS
TpeboBaHuii crathu 48 3akoHa” 00 umoTeke".

Tak, cormacHo crarbe 48.1 3akona "o0 unoreke" HUMOTEKa
MPEeKpAIIaeTCs B CICAYIONIUX CIydasx:

— €CJIM UIMOTEKOIepKaTeNlb U UMTOTEKOJaTelb MPULLIU K cora-
HIEHUIO;
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— B clly4ae MpeKpanieHuss 0CHOBHOTO 00s513aTeNIbCTBA;

— B ClIy4ae IpOAaXKH IpeaMeTa UIOTEKU B pe3ylibTaTe nepe-
HaINpaBJICHUS YAECPKAHUSA;

— B Cllyuyae pa3pyllIeHUs NpeaMeTa UMOTEKH;

— B UHBIX CIlly4yasiX, IPEelyCMOTPEHHBIX HACTOSAIINM 3aKOHOM.

Kak BHAHO, 3aKkoHOIATENIb HE BKIKOYHWJI HCTEYEHUE CpPOKaA
MCKOBOM JAaBHOCTH MO JAOrOBOPY 3aiiMa B YHCJIO CJIy4yacB
MpEKpAIECHUS UIIOTEKU.

Hcxonst u3 BbIIEyKa3aHHOTO, oOpaTuBIIMiica pemua oOpa-
TUTHCSI B KOHCTUTYUHMOHHBIA Cy[ C LEJNBIK IMOJIOKUTH KOHEI
JIBOMCTBEHHBIM MOJXOJaM B CyA€OHOU MpaKTUKE MO BOIMPOCY O
MPEKPAIIEHUHA UIIOTEKH B CBSI3U C UCTEUYEHUEM CpPOKa HMCKOBOU
JNaBHOCTHU, oOecneuyuTh 3P(EKTUBHOCTbh T'PaXJAHCKOTO CYI0-
MPOM3BOJICTBA U CHPOPMHUPOBATH EAUHYIO CYyIeOHYIO TPAKTHUKY.

IInenym KOHCTUTYLMOHHOTO CyAa CUMTAET, YTO, MOCKOJIBKY
BOIIPOC, COCTABJISIIOIIMI OCHOBY OOpallleHus, CBSI3aH € TEM, J0JI-
JKE€H JIU OBITh PACTOPTHYT JOTOBOP UMOTEKH, 3aKJIIOYCHHBINA KaK
CpeACcTBO obecredyeHuss OCHOBHOIO 00s3aTenbCcTBa, B Ciydae
OTKJIOHEHUS TpeOOBaHHS IO OCHOBHOMY 0053aTENbCTBY B CBS3U
C HUCTEYEHUEM CpPOKa HCKOBOW JABHOCTH, B IEPBYIO OUYEPEb,
HEOOXOAUMO YTOYHHUTH CYIIHOCTh HHCTHTYTAa CPOKA HCKOBOW
JIaBHOCTH, LI€JIb €r0 3aKPEILUICHNUS B 3aKOHOAATEILCTBE U BBIIOJ-
HAEMYIO UM IOPUINYECKYIO PYHKIIHUIO.

CornacHo cratbe 372 I'pak1aHCKOTO KOJIEKCa CPOK pacipo-
CTpaHsieTCs, HAa MPaBO TPEOOBATH OT APYTOro JHUIA COBEPIICHUS
WM YKJIOHE OT COBEPIICHHUsI Kakoro-iaunbo aerctBus. MckoBoit
JTABHOCTHIO MPU3HAETCS CPOK ISl 3alUTHI IIpaBa MO UCKY JHUIA,
MPaBO KOTOPOTO HAPYIIEHO.

Kak BUJHO, MHCTUTYT CpOKa UCKOBOW JaBHOCTH, pacupocTpa-
HSSICh Ha mMpaBa TpeOoBaHUS MpPEAyCMaTPUBAECT OTPAHUYCHUE
OTNIPEJCIIEHHBIM CPOKOM (OTPE3KOM BPEMEHH) BO3MOXKHOCTHU
CyneOHON 3amuThl (MPUHYKICHUS MOJDKHUKA K HCIOJHEHUIO
00s13aTenbCTBA) HAPYIICHHBIX MPaB yYaCTHUKOB TPakJAaHCKUX
MIPaBOOTHOUICHUM.

Hcxons u3 mpaBoBoif nmo3umuu, copmupoBannoii [lneaymom
KoHcTuTynnmonHoro cyaa, neiabi0 HHCTUTYTa UCKOBOW JTABHOCTH
ABJISIETCA CO3/1aHUE ONPEAEICHHOCTH U CTaOMIBHOCTHU TpaXk/1aH-
CKOro 000pOTa W MPaBOOTHOLICHUH, AUCHUIUIMHUPOBAHHE HX
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YYaCTHHUKOB, 00€cCIiedyeHne CBOEBPEMEHHOW 3allUTHl U BOCCTa-
HOBJICHUS MPaB U 3aKOHHBIX UHTEPECOB CYOBEKTOB MPaBOOTHOIIIE-
HUW C TOYKU 3PEHUSI CPOKOB. Tak OTCYTCTBHE pPAa3yMHBIX CPOKOB
BPEMEHHBIX OTPAaHUYCHHUSI 1JIsl IPUHYAUTEIHLHOM 3aIIUThl HAPYIICH-
HBIX MPaB MOXKET MPUBECTU K HAPYLIECHUIO 3aIUIIAEMbIX 3aKOHOM
MpaB U MHTEPECOB OTBETYMKOB M TPETHUX JIUI[ KOTOPBIC, HE YUIU
HEOOXOMMMOCTU cOOpa W XpaHEHUs JA0Ka3aTeIbCTB, HUMEIOIIUX
3HaYeHHe AJisi paccMoTpeHus: nena. [IpuMeHeHue cyaoM HCKOBOM
JTABHOCTU Ha OCHOBAaHUM 3asIBIICHUS Y4YacCTHHKa CIlopa oOeperaet
YYaCTHUKOB I'PaXk/IaHCKOTO CIIOpa OT HEOOOCHOBaHHBIX TSKO U B TO
K€ BpeMsl MPUHYKIAET K UX CBOEBPEMEHHOMY OCYIIECTBICHUIO U
3alllUTE CBOMX IIPaB O TOJKOBaHWM cTarbu 373 [paxagaHCKOro
Koziekca AzepOaiimxanckoit Pecmyonukm» ot 27 nexadpst 2001 romga
u o TonkoBaHuu crarer 373.2 u 384.0.4 rpakgaHCKOTO KOJIEKCa
Azepbaiimxanckoit Pecryonuku ot 3 uronst 2013 rona.

Yto KacaeTcs 1eM UCKOBOW JaBHOCTH, EBponenckuil cy no
IpaBaM 4ejoBeka B cBoeM pemeHuu ot 7 urong 2009 roxa mo
neny "Cranbo npoTuB bensrun" ykazam, 4To 1eIb0 CpOKa UCKO-
BOI, YCTAHOBJIEHHOTO 3aKOHOJIaTEJILCTBOM, 3aKJIFOUYAETCs B Ipa-
BOBOM ompeaesieHHOCTH. OH 3alUIlaeT MOTEHI[MAIbHBIX OTBET-
YUKOB OT MPOCPOUYCHHBIX TpeOOBaHUI M OCBOOOXKIAET CyIbl OT
HEOOXOIMMOCTH BBISICHEHHS PEIICHUH, OCHOBAaHHBIX Ha J0Ka3a-
TEJIbCTBAaX, KOTOPbIE CO BpeMEeHEM MPUOOpeNIN CBOWCTBO HEOMpe-
JIEJIEHHOCTH U HEMOJIHOTBHI.

Crneayer mOA4YEpPKHYTh, UTO MCKOBasi JaBHOCTh HE SIBISETCS
IOPUIMYECKUM OCHOBAHHMEM [UIsl TOralleHus o00sd3aTelibCTBa,
HCTEUEHHUs CPOKA MCKOBOM TaBHOCTU CaMoO MO cebe He OTMEHSIET
npaBa TpeOOBaHUS KpEeAUTOpA.

Kak wu3BecTHO, 0053aTenbCTBO MOPOXKIAeT CYObEKTUBHBIC
IrpaKJlaHCKHUE TMpaBa W OOSI3aHHOCTH MEXIYy KPEIAUTOPOM H
TOJKHUKOM, SBISIIOIIMMUCS YYaCTHUKAMH T'PaXKJAHCKUX MPaBO-
otHomeHUU. [To 00sA3aTeabCTBY OJTHO JTUIIO (JIOJDKHUK) B TIOJIB3Y
apyroro nuna (Kpeautopa) o0si3aHO COBEPIUIUTH OMNPEIETICHHOE
JeficTBUE, Takoe KaK ymjara JeHer, Iepejaya HMYILIecTBa,
BBITIOJIHEHUS Pa0OT, OKa3aHUe yCIyT U T.J. JIHOO YKIOHUTHCS OT
ONpEAEeIEHHOTO NEeMCTBUSA, a KPEeAUTOP UMEET MpaBoO TpeOoBaTh
OT JOJDKHMKA WCHOJHEeHUus ob6s3anHocTe (ctathsa 385.1
I'paxnanckoro koxekca). CormacHo JEMCTBYIOIIEMY 3aKOHOJA-
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TEJILCTBY, HAJU4YUE O0Os3aTeIhCTB HE OTPAHUUYHMBACTCS KaKUM-
nubo cpokoM. To ecTh 00s3aTeNbCTBA, HE MpPEJIHA3HAYEHHbIE HA
OTIPEJICICHHBIN CPOK, HE MPEKPAIIAIOTCS B CBSI3U C UCTECUCHHUEM
Kakoro-au6o cpoka. I1o »Toi npuynHe TpeOOBaHUE MPUHUMACT-
Cs K pacCMOTPEHUIO CYAOM, HE3aBUCUMO OT MCTEYEHHUS CpOKa
HMCKOBOW JaBHOCTHU U MPUMEHSIETCA CYJOM HE MO COOCTBEHHOU
WHULIMATUBE Cy/a, a TOJbKO IO 3asiBICHUIO CTOPOHBI B CIIOpPE
CIeJIaHHOMY JI0 BBIHECEHHUS CyAoM pelieHus. McreyeHnune cpoka
HMCKOBOW JTaBHOCTH, O MPUMEHEHUH KOTOPOU 3asBICHO CTOPOHOM
B CIIOpE, SIBJISIETCSI OCHOBAaHMEM K BBIHECEHHUIO CYJIOM pEILICHUs
00 orkaze B ucke (crarpu 375.1 u 375.2 I'paxaaHckoro
Konexkca).

[TockonbKy HCTEYEHHE CpOKa HCKOBOW JABHOCTH CaMoO IO
cebe He BJIeYET 3a COOOM mpekpalmeHus 00s3aTesbCTBa, TO B
COOTBETCTBUHU CO cTaTbell 383 I'paxgaHCKOTO KoJeKca, TOIKHUK
WM HWHOE OO0sS3aHHOE JIMIO, HCIOJHUBIIEE OOS3aHHOCTH IO
MCTEYEHUU CpOKa HMCKOBOW J1aBHOCTH, HE BIIpaBe TpeOOBATH
00paTHO TO, YTO OHO MCIIOJHUJIIO, JaXX€ €CJIU OHO HE 3HAJO0, 4TO
CPOK MCKOBOM JTaBHOCTH MCTEK BO BPEMs HCIIOJTHCHHUS.

CornacHo mpaBoBOi mo3uiuu, chopmupoBanHoit [lnenymom
KOHCTUTYIITHOHHOTO Cy/a B CBSI3U C BBIIIEOTMEUEHHBIM IMOCTA-
HoBiaeHuH o kanobOe JI.M.bunnaroBoi ot 8 mas 2008 roxa,
MpaBO Ha UCK COCTOMUT M3 MpaB Ha MojJady UCKa M YAOBIETBOpE-
Hue ucka. [lepBoe mpaBo-3To mpaBo TpeOOBaTh OT CyJa pacCMOT-
pEHUsI BO3HUKIIETO CIIOpa U €ro pa3pelieHusi B COOTBETCTBYIO-
eM TMpolleccyaqbHOM TMopsijake. Peanusamus 3Toro mpaBa He
3aBUCHUT OT MUCTEUYEHHS KAaKOTO-JIMOO cpoka gaBHOCTU. [lodTomy
MOJIaTh UCK B CYJl MOKHO HE3aBUCHMO OT UCTEUCHHUS CPOKa UCKO-
BOM JaBHOCTHU. BTopoe mpaBo npennoigaraet BO3MOXKHOCTb IIPU-
HYIIUTEILHOTO WCIIOJTHEHUS HCKOBBIX TpeOOBaHWU depe3 Cy.
HcTeuenne cpoka HMCKOBOW JaBHOCTU MPEIMSITCTBYET HWMEHHO
TaKOW BO3MOXXHOCTH U MPUHUMAETCS CYJIOM 32 OCHOBY JIJIST OTKa-
3a OT ucka. [Ipu OTKIIOHEHWHU UCKa HU3-3a UCTCUYCHHS CPOKA UCKO-
BOW JaBHOCTHM CyJ CHadaja JOJDKEH BBISICHUTH, 00JaxaceT JIu
HCTEI] COOTBETCTBYIONUM CyOBEKTUBHBIM MIPABOM U UMEIOTCS JIH
HapyIIEHUS ITOTO MPaBa CO CTOPOHBI OTBETUHKA.

HcTeuenue cpoka HCKOBOW TaBHOCTH BIICUET MPEKpAICHHUE HE
camMoro mpasa TpeOOBaHHUS, a BO3MOXHOCTH MPUHYIUTEIHHOTO
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OCYIIIECTBJICHUS ATOTO IMpaBa uYepe3 MOJIHOMOYHBIN OpraH
(IToctanoBnenue I[lnenyma KoHCTUTYIIHOHHOTO Cy/ia Mo kanobe
b.Mypcanosa ot 12 mapta 2020 roxna).

Takum 06pa3oM, CpOK MCKOBOM TaBHOCTHU MO CBOEMY OPHUJIU-
YEeCKOMY Ha3HAYEHUIO U CYTHU HE CBSI3aH C HaJIMYHEM U MpPeKpa-
IIEHUEM TPaB U 00S3aHHOCTEH, a SABISIETCS T'PaXJaHCKO-TIPABO-
BBIM CPEJCTBOM, MpEAHA3HAYCHHBIM JUIS 3allUThl JTOJDKHHKA.
3aKOHOATeNbCTBO rAPAHTUPYET B MpeJesiaX COOTBETCTBYIOIINX
CPOKOB Cy/I€OHYIO 3alUTY HAPYLICHHBIX MPaB YYaCTHUKOB I'Pax-
JAaHCKUX IIPABOOTHOILIECHUM.

[Ipyn OTCYyTCTBHM BO3MOXHOCTH YIOBJIETBOPEHUS MPEIb-
SBIICHHOTO B CyZie TpeOOBaHUS O €r0 MPUHYAUTEIBHOM HCIIOJTHE-
HUM B CBSI3U C UCTEUEHUEM CPOKA MCKOBOU TaBHOCTH MO OCHOB-
HOMY 00s3aTeNbCTBY CIIelyeT TaKKe pPacCMOTPETh CYIIHOCTH
3aJ0Ta WIN UMOTEKU JUIsl YTOYHEHUs MOCTABJICHHOTO B o0parie-
HUH BOTIPOCA O IOPUIUYECCKONU CYAh0€ ATUX MHCTUTYTOB SIBIISIFO-
HIUXCSI CPEACTBOM 00€CTIEUeHHUs] OCHOBHOTO 00s3aTeNbCTRA.

OCHOBHO€ Ha3HAYE€HUE UHCTUTYTA 3aJI0Ta U UMOTEKH COCTOUT
B TOM, YTO B CIy4ae HEUCIOJHEHUS AOJDKHUKOM (3aJI0TO — WUIIH
UIIOTEKO/IaTeJIeM) CBOUX 0053aTeIbCTB, KPEAUTOP (3aJI0TO — WU
UTIOTEKO/IePKATENIb) WMEET MPEUMYIIECTBEHHOE IPAaBO TMepen
JIPYTUMH KPEIUTOPAMH B MOJYYSCHHUH YAOBICTBOPEHHUS U3 CTOM-
MOCTH 3aJIOKEHHON UJIM 0OPEMEHEHHON UMOTEKON BEIIlH.

B crarbe 269 ['pasxkgaHcKoro Kofiekca MPUBOIUTCS MOHATHE TpaBa
3anora u urnoteku. CoriacHo JaHHOW CTaThe MPaBOM 3aJI0Ta U UIIO-
TEKH SIBJISICTCS BEIIHOE MPABO 3aJIOTO/IEPIKATENSI B OTHOIICHUH BEIIH
3aJIoroaTesis, U B TO K€ BpeMsl clloco0 00eCTieueHHs] UCTIOTHCHUS
JIEHE)KHOTO UM UHOTO 00s13aTeIbCTBa JOHKHHUKA MEepe]l 3a10roiep-
xkareneM. [IpaBo 3ajora ¥ WIIOTEKU 3aKIIOYAETCS B OTPAHUYCHHUH
BEIHBIX MpaB. 3aJior SIBISETCS OTpaHWYCHHE BEIIHBIX IpaB Ha
JBIDKUMBIC BEIIM (KPOME JIBMIKUMBIX BEIIEH, KOTOPHIC SIBIISIOTCS
00beKTOM UTOTEKH). B mpemycmorpeHHbIX HacTosmmMm Kopekcom
cllydasix, BO3MOXKHO U 3aJIokeHue mpaB. UnoTekoi siBisieTcs: orpa-
HUYCHHE BEIIHBIX MPaB Ha HEIBIKUMBIE BEIH, a TAKXKE Ha JBUKH-
MBbI€ BEIIH, TOJUICKAIINE PETUCTPAIMN B O(DHIIMAIIEHOM peecTpe
(ctarbu 269.1-269.4 I'paxkxgaHCKOTO KOJEKCA).

CornacHo crarbe 295 I'paxaaHckoro Kojiekca, B3bICKAHUE Ha
3aJI0’)KEHHYIO0 BEUIb JJIsl yIOBIETBOPEHHS TpeOOBaHUM 3alioro-
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nepikaress (KpeauTopa) MOXKeT ObITh 0OpaIieHo B cliydae HEHcC-
MOJTHEHUST WJIM HEHAJJICXKAIETO MCIOJHEHUs JTOJDKHUKOM obOec-
MEUYEHHOTO 3aJ0TOM 00s3aTeabCTBAa MO OOCTOSTEIbCTBAM, 3a
KOTOpPBIE OH OTBEYAET.

OcHoBaHMsI BOSHUKHOBEHUSI UTIOTEKH B CBSI3U C OOECIieueHUEM
UCTIOJTHEHUST 0053aTEIbCTB, BBITCKAIONINX W3 TPakIaHCKO-TIPABO-
BBIX JIOTOBOPOB, €€ TOCYIapCTBEHHAS] PETUCTpaIvs, MOPSIIOK Mmora-
HIeHHs] 00eCIIeYeHHOM 3aJI0JKEHHOCTH U MHBIX TPak/1aHCKO-IIPaBO-
BBIX 0053aTENBCTB 32 CUYET UIIOTEKH, MpaBa U 00S3aHHOCTU CTOPOH
peryiaupyoTcs 3akoHoM “O06 unorexe”.

Nnoreka Bo3HUKaET no gorosopy. I1o moroBopy nnorexku ogHa
CTOpOHa (MMOTEKOJaTeNb) B ILEIAX OOCCIEUCHUS HUCTOJTHCHUS
OCHOBHOTI'0 00s3aTeIbCTBA 3aKIa/IbIBACT B UIIOTEKY HAXOASUIYIO-
Csi B €ro COOCTBEHHOCTH HEJIBMKHUMYIO BEIlb WU JIBUKUMYIO
BEIllb, HA KOTOPYIO MpaBa COOCTBEHHOCTH, 3aPETUCTPUPOBAHBI B
opuIIHATIBHOM pPEecTpe a Apyras CTOpoHa (MIOTEKOAEPKATENb) B
cllyda€ HEHUCIIOJIHEHUS JODKHUKOM JaHHOTO 00si3aTeabCcTBa
MMEET MPEUMYIECTBEHHOE MPaBO Mepel APYTrUMHU KpeAUTOpaMHU
B TOJIyYEHUH YJIOBIETBOPEHHS M3 CTOMMOCTH OOpEeMEHEHHOMU
UIOTEKOU BENIU.

B coorBerctBum co cratbeit 10.1 3akona "O6 unoreke" goro-
BOp MIIOTEKH HE HOCUT CaMOCTOATEIBHOTO XapaKTepa U 3aKJio-
yaeTcs B Ledsx oOecredeHHUs HCIOJHEHHS OCHOBHBIX 00s3a-
TEJIbCTB.

B crarbe 48 manHoro 3akoHa 3akKperieHbl OCHOBAHUS s
MPEKpaIeHus] UTIOTEKH, B KAYECTBE OHOTO U3 TAKUX OCHOBAHUM
OTIpEeJIeJICHO MpeKpalleHue 0CHOBHOTO o0Osi3aTenbcTBa. Kak yxke
O0TMEYaJloCh, YUYUTHIBASI TO, YTO MCTEUEHUE CPOKA MCKOBOU JaB-
HOCTH HE€ BIIEUYET MpEeKpalleHusi OCHOBHOTO 00s3aTelIbCTBa,
HCTEUYCHUE CPOKAa MCKOBOUM JaBHOCTH SIBISISICH CPEIACTBOM O0Oec-
MEYEHUsS MHCIOJHEHUS OCHOBHOTO 00s3aTelibCTBa MO CTaTbe
48.1.2 3akoHa «OO0 umoTreke» HE MOXET paccMaTpUBaTHCA B
KaueCTBE OCHOBAaHUS JJISl MPEKPAIICHUS] UTTOTEKH.

OpHako crnemayeT TakKe Y4ecThb, UTO UIOTeKa (3aJ10T) — ATO MpHU-
3HaHHOE 32 KPEAUTOPOM BEIIHOE MPABO C IEJbI0 TapaHTHH UCHOJ-
HEHUs JTOJDKHUKOM TpeOOBaHHS KpeauTopa. B ciiydyae HapymieHHs
JIOJDKHUKOM  00si3aTeNibcTBa (TpeOOBaHUS KPEAUTOpa) KPEAUTOP
MMEET BO3MOXHOCTh BO3MECTUTh HAPYIIICHHbIE UMYIIIECTBEHHbBIC
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MHTEPECHl 32 CUET CPEACTB, MOJIYUYEHHBIX OT TPOAAXKH JTAHHOTO
npenMera unoteku (3ajnora). To ecTh UMoTeka (3a10r) sBIsSETCS HE
CaMOCTOSITEJIBHBIM, & «JIOTIOJTHUTEILHBIMY TaK KaK 3TO OTPaHUYEHHOE
BEI[HOE MpaBo oOecreynBaroiee BHITOIHEHNE TpeOoBaHUsl, (CTaTbU
269.5, 376 I'paxnanckoro Komekca u mp.) Ilockonbky mnpuymHa,
11eJTh ¥ Ha3HAUYE€HUE BOSHUKHOBEHUS UIIOTEYHOTO (3aJI0TOBOTO) Tpe-
OOBaHUs CBSI3aHBI C OOCCIICUCHHWEM HCIIOJHEHUS TpaBa JIMYHOTO
TpebOBaHUs, TO JJII BOSHUKHOBEHHUS UIIOTEYHOTO (3aJI0TOBOTO) Tpe-
OOBaHHUA B MEPBYIO OYEpPEeb AOKHO UMETh MECTO MPABO JIMYHOTO
TpeOoBaHMUS.

[TosTomy B crarbe 376 I'paxganckoro Kogekca 3akperieHo,
YTO C UCTEYECHHEM CPOKA UCKOBOM TABHOCTH IO OCHOBHOMY Tpe-
OOBaHMIO UCTEKAET CPOK MCKOBOM JaBHOCTHU M IO JOMOJHUTEb-
HbIM TpeOoBaHUIM (3aJ10T, HEYCTOWKA, XpaHEHUE, MOPYyUUTEb-
CTBO, 3a7aToK). [loCKOJNIBKY €ro MpUHYAUTEIbHOE HCIOJHECHUE
HE MPEJCTABISCTCS BO3MOXXHBIM B CBSI3U C MCTCUCHUEM CpPOKa
HMCKOBOW JaBHOCTHU MO OCHOBHOMY TpeOOBaHMIO, TO Halpablie-
HUE MPUHYIUTEIBHOTO yAepKaHUs Ha 3aJI0T U UIOTEKY, CBsA3aH-
HbIE C OTUM TpeOOBaHUEM, TAKKE UCKIIOUAETCS.

TakuM o0pa3oMm, MIOTEKa KaK JONOJHUTEIbHOE 00s3aTelb-
CTBO HE SBJISETCS CaMOCTOSITEJIBHOM, 3aBUCUT OT OCHOBHOTIO
00s13aTeNbCTBA, U €CJIM BO3MOXXHOCTh BOCCTAHOBJICHHUS B CyJ€0-
HOM MOPSJIKE HAPYLIEHHBIX MpPaB M0 OCHOBHOMY 00s3aTeNbCTBY
yCTpaHsIeTCS CyIOM C TpuUMeHeHueM crtarbu 375.2 ['paxnan-
CKOTO KOJIEKCa, TO yTPAauMBaETCsI BOBMOXKHOCTD Cy/neOHOM 3amu-
THl HApPYIIEHHBIX MPaB M 10 HIOTEKE, SBISIONMICHCS rapaHTUEeH
OCHOBHOTO 00513aT€JILCTBA.

OnHako cliefyeT TakKe yKa3aTh, YTO MOCKOJBKY MpaBO 3ajora
(UMmoTeKn) SBISETCS OTPAHUYCHHBIM BEIIHBIM MPABOM 3aJIOTOJIEP-
JKaTellsl B OTHOIIIEHWHU Ha BEIIH, TO KaK MPABO CYIIECTBEHHOE MPABO
OHO HOCHUT O€CCPOYHBIN XapakTep.

B IlocranoBnenuu IInenyma Kouctutyumonnoro cyma «O
tonkoBaHuu ctare 373.2 u 384.0.4 I'paxaaHCKOTO KOJEKca
A3zepbOaitmxanckoit Pecniyonuku» ot 3 utons 2013 roma takke
MOYEPKUBACTCS, YTO BEIIHBIC TIPaBa, KaK MOJHBIC U OTPAHUYCH-
HBIE MpaBa MOAPA3ACIAIOTCS Ha JBE OCHOBHBIC TPYIIMBI: MOJHOE
BEIIHOE IMPaBO-IIPaBO COOCTBEHHOCTH; OTPAaHUYEHHBIE BEIHbIC
npaBa-cepBUTYT, Y3y(DPYKT, HACIEICTBO Ha CTPOUTEIHCTBO
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3anor u unoreka. OCOOEHHOCTh 3TUX MPaB 3aKIIOYACTCS B TOM,
YTO HEHUCIOJIb30BaHME JAaHHBIX IpaB HE NMPHUBOAUT K yTpaTe U
BO3MOXKHOCTH NMPEIbIBICHUS TPeOOBaHHUSI K KaXXJIOMy HE Orpa-
HUYMBAETCs KaKuUM-IM00 cpokoM. [IpuHIMnm HemoxuuHeHUs
BEIHBIX IIPaB CPOKY HCKOBOW JIaBHOCTHU SBISETCS OJHUM M3
BCEMU MPUHATHIX OOIIMX MPUHIUMIIOB IMpaBa U CIYXUT obec-
MICUYCHUIO MOJIoKeHHU cTaThM 29, yactu I crtatbu 60 m vactu II
crtarbu 71 Koncturynuu Azepbaiimxanckoin Pecryonuku.

Ha ocHoBanuu Bblle yka3aHHOTO, [Inenym KoHCTUTYLIMOHHOTO
Cyla, MCXOAs W3 ACHCTBYIOLIErO 3aKOHOAATENbCTBA, MPUXOJUT K
TaKOMy BBIBONY, YTO, XOTSI IPUHYAUTEIBHOE YAEPKAHUE HE MOXKET
OBbITh HAMPABIECHO HA UTIOTEKY B KAYE€CTBE JIOMOTHUTEIBHOTO TpeOo-
BaHMsI B CJIy4ae UCTEUEHHUSI CPOKA UCKOBOM TaBHOCTHU TI0 OCHOBHOMY
TpeOOBaHUIO, TEM HE MEHEee MIOTEeKa He MpeKpalaercs u oopeme-
HEHHE MPEIMETa UTIOTEKHU MPOJI0JIKAETCS.

B cBs3u ¢ mocTaBiieHHBIM B oOpaleHuu BornpocoMm [linenym
KoHCTUTYHIHOHHOTO cyna U3y4MJI ONBIT psijla CTPaH M YCTaHO-
BHJI, YTO 3aKOHOJIaTE€JILCTBOM HEKOTOPBIX CTPaH MPENyCMOTpEHA
crielMalibHas HOpMa, MpeaycMaTpuBarolias, YTo CPOK HCKOBOMU
JAaBHOCTU HE pACHpOCTpaHAETCs Ha TPeOOBaHHUS IO HIOTEKE
(Typeuxas Pecnybnuka, IBeiinapckas Kondenepanus u ap.)

B nensax obecnieyeHus HENPEPHIBHOCTH T'PaXXAaHCKOTO 000po-
Ta, ONPENENIEHHOCTH 3aKOHOAATEIbCTBA U MpaB CyObEKTOB BENI-
HOIO IpaBa MPUMEHEHHE TAKOI'O PEryJUpOBaHUS MOKET OBITh
NPEIyCMOTPEHO B JajibHEHILIEM paccMaTpUBaThCs 3aKOHOJATe-
JIEM ¥ B HalleW CTpaHe.

Ha ocHoBanuu Bbie ykazanHoro [lnenym KoHcTuTynuoHHOTO
CyZla IPUXOJUT K CIEAYIOIIMM BbIBOIAM:

— B COOTBETCTBHM cO cTarbeil 376 ['paxkmaHckoro kojuekca, C
UCTEYCHHEM CPOKa MCKOBOM JaBHOCTU MO OCHOBHOMY TPEOOBAaHHUIO
B pe3yJsibTare npuMeHeHus ctarbu 375.2 nanHoro Konekca mcrek-
IIMM CUUTAETCS CPOK MCKOBOM JABHOCTH M IO JOIOJHUTEIbHBIM
TpeOOBaHUSAM;

— B COOTBETCTBUM CO cTarbeil 269 ['paxkIaHCKOTO KOJeKca
MOCKOJIbKY HpPaBO HMIOTEKH SIBISIETCS OTPAHUYECHHBIM BELIHBIM
MpaBOM HIOTEKOJEpKaTesisi B OTHOLICHUM BEIIH, HUCTEUECHUE
CpPOKa MCKOBOM JaBHOCTH MO OCHOBHOMY TPeOOBAHHIO HE BIEUET
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NpEKPAIICHUS UTTOTEKU M OCBOOOXKICHHS MPEIMETa UIIOTEKU OT
obpeMeHeHus.

PykoBonctBysice uacthto VI crarbm 130 Koncrutynuun
Azepbaitpkanckoin Pecryonmuku, ctatesimu 60, 62, 63, 65-67 u 69
3akona AsepbOaiimxanckon Pecrmybnuku “O KoHcTUTynnoHHOM
cyne”, Ilnenym KoHcTuTymumonHoro cyma A3sepOaiiKaHCKOM
PecnyGnuku

ITOCTAHOBMU.JI:

1. Ha ocuHoBanum crtareu 376 ['paxaaHcKOro koaekca
A3zepbaiikanckoi PecnyOnmku, ¢ HCTEYEHHEM CpPOKa MCKOBOM
JABHOCTH N0 OCHOBHOMY TpeOOBaHHWIO B pe3yjbTaTe MpUMEHE-
HUs ctaTbu 375.2 nanHoro Komekca UCTEKIIMM CUMTAETCS CPOK
HMCKOBOW TABHOCTH M IO JOMOJHUTEIbHBIM TPEOOBAHUSIM.

2. B cootrBeTcTBUM cO cTarbeil 269 I'paxmaHckoro kojaekca
A3zepOaifpkanckoir PecnyOnukn, MOCKOJIBKY MPaBO HIIOTEKH
ABJIAETCS OTPAHUYEHHBIM BELIHBIM [IPABOM HITOTEKOAECPIKATENS B
OTHOILIEHUM HA BEIIU, UCTEUECHUE CPOKA MCKOBOW JaBHOCTH IO
OCHOBHOMY TpeOOBAaHHUIO HE BJIEYET MpEKpalleHHs HUIOTEKU U
OCBOOOXKICHHS MPEIMETa UIIOTEKH OT 0OpeMeHeHHs .

3. [locTaHoBiEHHE BCTyNaeT B CHILY CO JIHS ONMYyOJIUKOBAHUS.

4 IloctaHoBieHHEe ONMyOJIMKOBaTh B 0UIIUATBHBIX TOCYIapPCT-
BEHHBIX raszerax AzepOaiimkanckoil Pecnybnuku m «BecTHuke
Koncrturyunonnoro cyna Aszepbaiimxanckoir PecnyOnuku», a
TaK Xe Ha opuIMaTbHOM HHTEepHET-caiiTe KOHCTUTYIIMOHHOTO
cyna Azepbaiikanckoi PecryOnmku.

5. TlocraHOBIEHUE SBIAETCS OKOHYATEIBHBIM M HE MOXKET
OBITH OTMEHEHO, U3MEHEHO WIN O(QUIIUAIBHO MUCTOJIKOBAHO HU
OJIHUM OPraHOM WJIH JIMLIOM.

116



AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSi PLENUMUNUN
QORARI

Azorbaycan Respublikas1 Cozalarin Icras1 Macallasinin
183.2-ci maddasinin Azarbaycan Respublikasi Cinayat-
Prosessual Macollasinin 142.1, 383.1, 408.3-cii maddolari vo
Azarbaycan Respublikasi Miilki Prosessual Macallasinin
82.4-cii maddasi ild alaqgali sakilda sorh edilmasina dair

24 fevral 2022-ci il Baka sohoari

Azorbaycan Respublikas1 Konstitusiya Mohkomaosinin
Plenumu Forhad Abdullayev (sodr), Sona Salmanova, Humay
Ofondiyeva, Rdvson Ismayilov, Ceyhun Qaracayev, Rafael
Qvaladze (moruzogi-hakim), Mahir Muradov, Isa Nocofov vo
Kamran Sofiyevdon ibaroat torkibdo,

mohkomo katibi Foraid Oliyevin istiraki ilo,

Azaorbaycan Respublikasi Konstitusiyasinin 130-cu maddasinin
VI hissosino, “Konstitusiya Mohkomosi hagqinda” Azorbaycan
Respublikas1t Qanununun 27.2 vo 33-cii maddslorine vo Azorbaycan
Respublikas1 Konstitusiya Mohkomasinin Daxili Nizamnamasinin
39-cu maddosino miivafiq olaraq, xiisusi konstitusiya icraatinin
yazili prosedur gaydasinda kecirilon mohkomo iclasinda Baki
Apellyasiya Mohkomosinin miiraciati asasinda Azarbaycan
Respublikas1 Cozalarin Icrast Macallosinin 183.2-ci maddasinin
Azorbaycan Respublikast Cinayat-Prosessual Macollosinin 142.1,
383.1, 408.3-cii maddslori vo Azorbaycan Respublikasi Miilki
Prosessual Macollosinin 82.4-cii maddosi ilo olagoli sokildo sorh
edilmosina dair konstitusiya igino baxdu.

Is iizro hakim R.Qvaladzenin moruzosini, maraqli subyektin
niimayondosi  Baki  Apellyasiya Mohkomaosinin  sadri
M.Okbarovun, miitoxassislor Azorbaycan Respublikasit Ali
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Mohkomasinin Cinayat Kollegiyasinin sadri  H.Nasibovun,
Azorbaycan Respublikasi Bag Prokurorlugunun Hiiquqi tominat vo
insan hiiquglart masalolori idarasinin roisi A.Osmanovanin va
Azorbaycan Respublikasi Vokillor Kollegiyasinin Royasot
Heyatinin {izvlori M.Mustafayevin vo V.Babayevin miilahizolorini
vo 1s materiallarin1 arasdirtb miizakiro edorok Azarbaycan
Respublikas1 Konstitusiya Mohkomasinin Plenumu

MUOYYON ETDI:

Baki Apellyasiya Mohkomosi Azorbaycan Respublikasinin
Konstitusiya Mohkomasino (bundan sonra — Konstitusiya
Mohkomosi) miiraciot edorok Azorbaycan Respublikasi
Cozalarin Icras1 Moacollosinin (bundan sonra — Cozalarin Icrasi
Mocollosi) 183.2-ci maddosinin “xiisusi miisadiro edilmoli
omlakin kimo monsub olmast haqqinda miibahiso miilki
mohkomo icraati qaydasinda holl edilir” miiddoasinin
Azorbaycan Respublikasi Cinayot-Prosessual Macollosinin
(bundan sonra — Cinayot-Prosessual Maocollosi) 142.1, 383.1,
408.3-cii maddolori vo Azorbaycan Respublikas1 Miilki
Prosessual Macollosinin (bundan sonra — Miilki Prosessual
Macollo) 82.4-cii maddosi baximindan sorh olunmasini xahis
etmisdir.

Miiraciotdon goriiniir ki, N.Zeynalova vo geyrilori Azorbaycan
Respublikasinin Bas Prokuroru yaninda Korrupsiyaya qarsi
Miibarizo Bas Idarosino qarsi iddia orizosi ilo mohkomoyo
miiraciot edorok, V.Zeynalovun Azorbaycan Respublikasi
Cinayot Moacollosinin (bundan sonra — Cinayot Macollosi)
179.3.1, 179.3.2, 29, 179.3.1, 29, 179.3.2, 308.2 vo 313-cii
maddolori ilo togsirlondirilmasina dair cinayot isinin icraati
zamani hobs qoyulmus vo barslorindo xiisusi miisadiro totbiq
edilmis bir sira omlakin {izorindon hobsin gdétiiriilmosi haqqinda
gotnamo ¢ixarilmasini xahis etmislor.

Iddia onunla osaslandirilmisdir ki, onlara moxsus omlak
barasindo xiisusi misadiro ndviinds cinayat-hiiquqi todbirin
totbiq edilmosi noticosindo  Azorbaycan Respublikasi
Konstitusiyasinin (bundan sonra — Konstitusiya) 13 vo 29-cu,
“Insan hiiquqlarinin vo osas azadligqlarin miidafiosi haqqinda”
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Konvensiyanin (bundan sonra — Konvensiya) 1 sayli Protoko-
lunun 1-ci maddolorinds tosbit edilmis miilkiyyot hiiquqglar
pozulmusdur.

Baki1 sohori Binogadi Rayon Mohkomaosinin 31 may 2021-ci il
tarixli qorardadi ilo iddia orizosinin icraata qobul olunmasindan
orizoys miilki mithakims icraatr qaydasinda baxilmali olmamasi
osast ilo imtina olunmus, iddiagilara cinayot prosesini hoyata
keciron orqanin qorarlarindan (horokotlorindon) mohkomao
nozaroti qaydasinda sikayot etmok, yaxud miivafiq inzibati
mohkomods 1iddia qaldirmaq hiiquqlarinin  oldugu izah
edilmisdir.

Baki1 Apellyasiya Mohkomosindo homin qorardaddan verilon
sikayoto baxilarkon mohkomo tocriibasindo cinayot iginin icraati
zamani iizorino hobs qoyulan vo mohkomonin yekun gorari ilo
barosindo xiisusi miisadire cinayat-hiiquqi todbiri totbiq edilon
omlakin kimo monsub olmasi haqqinda miibahisoyo baxilma
qaydalart ilo bagli miixtolif yanasmalarin oldugu miioyyon
edilmisdir.

Miiraciatds geyd edilir ki, fikir ayriligi osason asagidakilarla
baghdir:

— cinayot isi lizro icraatda istirak etmoyon, hokmiin xiisusi
miisadiro todbirinin totbiqino dair hissasi ilo maraqlarina
toxunan soxslorin Cinayot-Prosessual Mocollosinin 383.1-ci
maddosino osason hdkmdon apellyasiya sikayoti vermok
hiiququnun olub-olmamasi;

— Cinayat-Prosessual Macallasinin 142.1-ci vo Miilki Prosessual
Macallonin 82.4-citi maddolorinin tolobloring asason cinayat isi {izro
ganuni qlivvoyo minmis mohkomo hokmiiniin preyudisiallig
baximindan Cozalarin Icrasi Mocallesinin 183.2-ci maddasine
osason, mohkomonin yekun qorari ilo xiisusi miisadiro edilmoli
omlakin kima mansub olmasi1 hagqinda miibahisays miilki mahkoma
icraat1 qaydasinda baxilmasinin miimkiinliiyti.

Miiraciotdo gostorilir ki, Cozalarin icrast Macallasinin 183.2-ci
maddasinin monasina gors, cinayat isind baxan mohkomaonin
gqanuni qiivvoyo minmis hokmii osasinda barosindo xiisusi
miisadiro cinayat-hiiquqi todbiri totbiq olunaraq mocburi
qaydada vo ovozsiz sokildo dovlot nofino alinan omlakin kimo
monsub olmasi hagqinda miibahiso yaranarsa, bu miibahisoyo
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miilki mithakimas icraati qaydasinda baxilmalidir. Qanunvericilik
eyni zamanda, homin amlakin 6zlarins aid oldugunu iddia edan
soxslora, ogor soziigedon hokm apellyasiya instansiyasi
mohkomaosi torofindon yoxlanilmigdirsa, apellyasiya instansiyasi
mohkomosinin hokm vo ya digor yekun qorarindan toqdimat
vermasi liclin Azorbaycan Respublikast Ali Mohkomasinin
sodrino miiraciot imkanini da tanimisdir. Bununla belo,
Cozalarin Icrast Mocollosinin 183.2-ci maddosinin totbiqi
mexanizminin konkret miioyyonlogdirilmomasi, qanuni qiivvoyo
minmis hokmlo miioyyon edilon hallara baxmayaraq, miilki
icraat qaydasinda omlakin kimo monsub olmasinin hans1
qaydada holl edilocoyi mosolosinin ortaya ¢ixmasina sobab
olmusdur.

Miiraciotdo homg¢inin Konstitusiya Mohkomosi Plenumunun
gqanuni qiivvoye minmis mohkomo gorarinin preyudisiallig: ilo
bagli formalasdirdigi hiiquqi movqgelorino istinad edilorok
gostorilir ki, hokmiin preyudisialligi homin cinayat prosesinda
togsirlondirilon soxs statusunda istirak etmoyon soxsloro samil
edilo bilmoz. Bununla belo, qanuni qlivvoys minmis hokmlo
miloyyon edilmis hallarin vo onlara verilon hiiquqi qiymaetin
preyudisialligi, homin hokmlo barosindo xiisusi miisadire
noviinda tadbir totbiq edilon amlakin 6zlarine maxsus oldugunu
iroli siiron, lakin cinayot isi iizro icraatin istirak¢is1 olmayan
soxslorin hiiquqlarina tosir edo bilor. Homin soxslorin omlak
barodo irali siirdiiklori iddia iizro siibuta yetirilmoli olan bozi
hallarin iso ganuni qiivvoyo minmis mohkomo hokmii ilo
tosdiglonmis hallarla {st-listo diismosi ehtimali da istisna
edilmir.

Miiraciotedon hesab edir ki, xilisusi miisadire cinayat-hiiquqi
todbiri totbiq edilmis omlakin miilkiyyat¢ilorinin hiiquqlarinin
miidafiasi vo onlarin mohkomoys algatanliginin tomin edilmasi,
vahid mohkomo tocriibasinin formalasdirilmasi, odalot
miihakimosinin  somorosliliyinin  vo  hiiquqi  miioyyonlik
prinsipinin tomin edilmosi mogsadi ilo yuxarida geyd olunan
maosalalore aydinliq gatirilmasine zorurat yaranmigdir.

Konstitusiya Mohkomasinin Plenumu miiracistde qaldirilan
mosalolorin holli tiglin asagidakilarin geyd edilmosini zoruri
hesab edir.
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Konstitusiyanin 13-cii maddosinin [ hissasina osason,
Azorbaycan Respublikasinda miilkiyyot toxunulmazdir vo dovlot
torafindon miidafio olunur.

Konstitusiyanin 29-cu maddasina goro, hor kosin miilkiyyat
hiiququ vardir. Miilkiyyotin he¢ bir ndviino istlinlik verilmir.
Miilkiyyot hiiququ, o cliimlodon xiisusi miilkiyyat hiiququ
qanunla qorunur. Miilkiyyat hiiququ miilkiyyat¢inin tokbasina vo
ya basqalari ilo birlikdo omlaka sahib olmaq, omlakdan istifado
etmok vo onun barasindo soroncam vermok hiiquglarindan
ibaratdir. He¢ kos mohkomonin gorar1 olmadan miilkiyyotindon
mohrum edilo bilmoz. ©Omlakin tam miisadirosino yol verilmir.

Insan Hiiquglar1 haqqinda Umumi Boyannamonin 17-ci
maddoasinin 2-ci bondino miivafiq olaraq, he¢ kim 06zbasina
olaraq miilkiyyatindon mohrum edilo bilmoz. Belo ki, 6zbasina
horokotlorin  gqadagan edilmosi ganunculuq prinsipinin
gozlonilmasini ehtiva edir va bu, hoamginin publik hakimiyyatin
milkiyyato hormoat edilmasi hiiququna istonilon miidaxilesinin
qanunvericiliklo daqiq tonzimlonmasini nozards tutur. Bundan
olavo, miilkiyystdon 06zbasina mohrum etmonin qadagan
edilmasi, homg¢inin gostorilon fundamental hiiququn miimkiin
mohdudlasdirilmasinin ictimai, publik maraqlarla tarazlas-
dirtlmasini talob edir.

Omlakin mohkomonin yekun qorari ilo macburi qaydada vo
ovozsiz olaraq dovlot nofino alinmasini nozordo tutan xiisusi
miisadira cinayot-hliquqi todbiri Cinayot Macollosinin 99-1-ci
maddoasinds tosbit olunmusdur. Homin maddays asason, qanunla
nozordo tutulmus hallar istisna olmaqla, soxsin cinayot
toroadilorkon istifado etdiyi alot vo vasitalor, cinayot yolu ilo oldo
etdiyi pul vesaitlori vo ya digor omlak, habelo homin pul
vosaitlori vo ya digor omlak hesabina oldo edilmis golirlor,
cinayaot yolu ilo aldo edilmis pul veosaitlori vo ya digor omlakin
miilki-hiiquqi aqdlorin baglanmasi vo ya digor lsullarla tam vo
ya qismon cevrildiyi digor omlak vo ya onun miivafiq hissasi,
terrorgulugun, qanunvericiliklo nozords tutulmayan silahli
birlosmolorin vo ya qruplarin, miitogokkil dostolorin vo ya
cinayotkar birliklorin (cinayotkar toskilatlarin) maliyyolos-
dirilmosi {iglin nozordo tutulan vo ya istifado olunan omlak
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mohkomonin yekun gorar1 ilo mocburi qaydada vo ovozsiz olaraq
dovlat nofino alinir.

Miisadironin macburiliyi mohkomonin yekun qorar ilo
miioyyon omlakin cinayat torotmis soxsin vo onun aild tizvlorinin
iradesindon asilt olmayaraq gotiirtilmosindo ifado olunur.
Miisadironin ovozsizliyi iso o demokdir ki, gotiiriilon omlak
kompensasiya olunmur.

Cinayot-Prosessual Mocollosinin 248.1.1-ci maddosino goro,
miilki iddian1 vo cinayot gqanunu ilo nozordo tutulmus hallarda
xlisusi miisadironi tomin etmok moqsadi ilo amlak tizorina haobs
qoyulur.

Homin Macollonin 248.2-ci maddosine asason, hobs amlakin
nodon ibarot vo kimdo olmasindan asili olmayaraq, togsirlon-
dirilon soxsin, habelos tizorlorino amlak mosuliyyati qoyula bilon
soxslorin amlaki tizorina qoyulur.

Cinayot Moacoallasinin 99-1.3-cii maddesine gors, cinayot
torotmis soxs tarofindon O6zgoninkilosdirilmis vo ya hor hansi
sokildo digor soxsloro verilmis, bu Mocollonin 99-1.1-ci
maddasindo nozords tutulan omlak o halda miisadiro edilir ki,
homin amlak: alan soxs amlakin cinayot yolu ilo alds edildiyini
bildiyi vo ya bilmali oldugu halda onu gobul etmisdir.

Qeyd olunmalidir ki, gostorilon normalarin totbiqi bir sira
hallarda miioyyon c¢otinlikloro sobob olur. Bozon Cinayot
Macollosinin 99-1.1-ci maddesindo miioyyon edilmis omlaki
digor soxslorin qanuni miilkiyystindo olan omlakdan ayird etmak
miimkiin olmur. Bels ki, cinayat torotmis soxslor cinayot yolu ilo
alds etdiyi amlaki gizlotmoyin miixtslif yollarindan, o ciimladan
omlak1 digor soxslorin adina rosmilogsdirmokdon istifado edirlor.
Bununla olagodar digor soxslorin miilkiyystindo olan omlakin
cinayat yolu ilo oldo edilmis omlak olaraq tizorino habs
qoyulmasi maosolasi Azorbaycan Respublikasinin beynalxalg-
hiiquqi 6hdaliklori nozoro alinmagqla hoyata kecirilmolidir.

Belo ki, Birlosmis Millotlor Toskilatinin “Transmilli miito-
sokkil cinayotkarlia qars1” Konvensiyasina gors, ogor
cinayotdon oldo olunan golirlor qismon vo ya tam sokildo digor
omlaka g¢evrilibso vo ya doyisdirilibso, onda bu maddods nozords
tutulan todbirlor homin omlaka miinasibotdo do gdoriliir. Ogor
cinayotdon oldo olunan golirlor ganuni osaslarla aldo edilmis
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omlaka qatilibsa, onda hor hansi bir hobs qoyma vo ya gotlirmo
solahiyyotlorina xalal gotirmadon, omlakin yalniz cinayaot
noticosindo oldo olunmus golir gatilmis hissosinin miitonasib
qiymotlondirilmis hissosi misadiro edilir. Cinayat noticosindo
oldo olunan golirloro totbiq edilon todbirlor eyni zamanda
cinayot noaticosinds olds olunan golirlordon alinmis hasilata vo
ya manfaoats, cinayotdon olds edilon golirlora ¢evrilmis vo ya
ovoz edilmis omlakdan alinmis hasilata vo ya monfooto vo ya
cinayotdon oldo edilon golirlorin qatildigi omlakdan alinmig
hasilata vo ya manfaato do eyni qaydada vo hacmda totbiq edilir
(Konvensiyanin 12-ci maddassinin 3, 4 vo 5-ci bandlori).

Konvensiyada mohkomolar torofindon cinayot térotmis soxsin
cinayotdon oldo olunmasi giiman edilon golirlorinin vo ya
miisadiro edilmoli digor omlakinin ganuni monboyinin
arasdirilaraq miioyyon edilmasi xiisusilo vurgulanmigdir.

Konvensiyanin toloblorino uygun olaraq Cinayat-Prosessual
Macallasinin 248.3-cli maddasina asason do amlakin cinayatin
torodilmosindo alot vo ya vasito kimi istifado edilmosino,
cinayatin predmeti olmasina, cinayat yolu ilo olds edilmis vasait
hesabina oldo edilmosino vo ya artirilmasina kifayot qodor
siibutlar olduqda, habs biitiin amlakin, yaxud onun ¢ox hissasinin
lizorino qoyulur.

Cinayot-Prosessual Maocollosinin  249.5-ci  maddosindo
gostorilon hallar istisna olmaqla, amlak {izorino hobs, bir qayda
olaraq, mohkomonin qorar1 osasinda qoyulur. Mohkomoyo
miiraciot etmis soxslor bu Macollonin 249.1-ci maddosindo
nozordo tutulmus hallarin tosdiq edilmosi {igiin kifayot olan ilkin
stibutlar toqdim etdikdo, habelo omlak iizorino hobs
qoyulmasinin zoruriliyini osaslandirdigda mohkomo omlak
tizorino hobs qoyulmasi haqqinda qorar ¢ixarir (Cinayot-
Prosessual Macollosinin 249.2 vo 249.2.2-c1 maddoalori).

Bu tolob Cinayot-Prosessual Macollosinin 139-cu maddasin-
don do irali golir. Belo ki, cinayaot toqibi lizro icraat zamani
yalniz silibutlara osason miioyyon edilon hallar sirasinda bu
Macollo ilo basga hal nozordo tutulmamigsa, cinayot prosesi
istirak¢isinin vo ya cinayaot prosesindo istirak edon digor soxsin
0z tolobini osaslandirdigi hallar gostorilmisdir (139.0.6-c1
maddo).
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Eyni zamanda homin Macollonin 289.8.3 vo 289.8.4-cii
maddslorinda tortib edilon itttham aktina miistontiq tarafindon
xiisusi miisadira olunmasi toklif edilon amlak, eloco do miilki
iddianin vo ola bilocok xiisusi miisadironin tomin edilmasi li¢lin
gOrllmiis todbirlor barodo arayislarin  olavo edilmosi
gostorilmisdir.

Homginin ibtidai arasdirmaya prosessual rohborliyi hoyata
kegiron prokuror torafindon miilki iddianin vo ola bilocok xiisusi
miisadironin tomin edilmoasi moagsadilo todbirlorin goriilmosini
yoxlamaq iciin itttham akti ilo daxil olmus cinayat isinin
Oyronilmosi miioyyon edilmis, omlak tizorino hobs qoyulmasi
haqqinda mohkomonin qorarinda iso digor qeydlorlo yanasi
omlak t{izorino hobs qoyulmasi iiclin osas olmus obyektiv hallarin
vo motivlorin asaslandirilmasi vo omlak iizorino qoyulan hobs
miiddotinin 6z oksini tapmasi talobi tosbit edilmisdir (Cinayat-
Prosessual Moacollasinin 290.2.8, 249.3.3 vo 249.3.6-c1
maddoalori).

Homin Moacollonin 346.1.19-cu maddosino goro, mohkomo
baxisinin naticolorino dair miisaviro otaginda mohkomo
torafindon maddi stibutlar mosalasinin neca hoall edilmoli oldugu;
hans1 omlakin xiisusi miisadiro edilmoli oldugu miizakiro
edilmoalidir (hakim torafindon baxilmalidir).

Mohkomeonin itttham hékmiiniin naticovi hissasindo iso maddi
siibutlarin holli, xiisusi miisadiro edilon omlakin siyahisinin
gostorilmasi miloyyon edilmisdir (Cinayat-Prosessual Macoallasinin
353.4.11-c1 maddosi).

Sadalanan normalarin toloblorini, homg¢inin miistontiqin,
ibtidai arasdirmaya prosessual rohborliyi hoyata kegiron
prokurorun vo ya mohkomonin qgobul etdiyi gorarin qanuni vo
osaslandirilmis olmasini zoruri edon gqanunguluq prinsipini
nozord alaraq belo naticoyo golmok olar ki, mohkomo torafindon
cinayat isi ¢arcivasinda gobul edilon digor prosessual qorarlar
kimi, omlak {izorino hobs qoyulmasi barodo gorar da yoxlanilmis
vo qiymatlondirilmis siibutlarla osaslandirilmalidir.

Omlakin iizorino hobs qoyulmasi maosolosinin holli zamani
mohkomas qorarinda asagidakilart gdstormalidir:

— bu gorar1 gobul etmosino sobob olan konkret faktiki hallar,
homg¢inin habs qoyulan omlaka sahiblik, istifado vo soroncamla
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olagodar qoyulan mohdudiyyatlor, o ciimlodon cinayot isi iizro
miioyyon olunmus ibtidai istintaq miiddoti vo cinayat isinin
mohkomoyo verilmasi liglin lazim olan miiddoti nozoro almagqla
omlaka qoyulan hobsin miiddati;

— miisadirs olunmali amlakin cinayat yolu ils aldo edilmasine va
ya bu omlakdan oldo olunmus golir olmasina, yaxud cinayatin
toradilmoasi tglin silah, alot vo ya sair vasito kimi, yaxud
terrorculugun, ganunvericiliklo nozordo tutulmayan silahli birlos-
molorin vo ya qruplarin, miitogokkil dostolorin vo ya cinayotkar
birliklorin (cinayotkar togkilatlarin) maliyyslosdirilmasi {igiin istifado
olunmasina dair mahkomaenin gonastini asaslandiran stibutlar.

Burada xiisusilo geyd olunmalidir ki, cinayot omaolinin
toradilmasindon ovval oldo edilmis vo ya bu omol noticosindo
oldo edilmomis togsirlondirilon soxso vo ya digor soxsloro
moxsus omlaka miinasibotdo macburi cinayot-hiiquqi todbir
olaraq misadiro totbiq edilo bilmoz. Lakin cinayot omoli
naticosindo oldo edilmis timumi birgo vo ya payli milkiyyotds
olan omlaka xiisusi miisadironin totbiqi miimkiindiir. Bu gayda
Cinayot-Prosessual ~ Mocollosinin = 248.3-cii. maddosinin
toloblorindon irali golir. Homin maddoyo osason, habs
togsirlondirilon soxsin or-arvadin birgs miilkiyyati vo ya onun
digor soxslorlo miilkiyyatindoki payi1 lizorina qoyulur. Lakin bu
cinayot-hiiquqi todbir totbiq edilorkon {imumi omlak {izorindo
cinayot torodon soxslo birlikdo birgo vo ya payli miilkiyyot
hiiququna malik olan soxslorin, habelo cinayot térodon soxsin
ailo lzvlerinin ganuni monafelorinin qorunmast tomin
edilmolidir.

Gostorilonloro asason Konstitusiya Mohkomosinin Plenumu
bir daha geyd etmoyi vacib bilir ki, cinayot torotmoyon vo ya
cinayot torodon soxsin horokotlorino goéro maddi mosuliyyot
dasimayan soxsin amlakina asaslandirilmamis hobsin qoyulmasi
miilkiyyat hiiququna geyri-miitonasib vo asassiz miidaxilo kimi
gobul oluna bilor. Bu iso odalotlilik, hiiquq vo azadliglarin
mohdudlasdirilmasinin miitonasibliyino vo qanuniliyino dair
konstitusiya prinsiplorino, miilkiyystin ganunla qorunmasina,
mohkoma miidafiasi tominatina cavab vermir vo Konstitusiyanin
13-cli maddasinin I hissasinin va 60-c1 maddosinin I hissasinin
tolabloring ziddir.
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Konstitusiyanin 60-c1 maddesinin [ hissosine osason, hor
kasin hiiquq ve azadliglarinin mohkomads miidafiasine tominat
verilir. Homin maddonin IV hissosindo gostorilir ki, hor kos
dovloat organlarinin, siyasi partiyalarin, hiiquqi soxslorin,
bolodiyyolorin  vo vozifoli gsoxslorin horokotlorindon vo
horokatsizliyindon inzibati qaydada vo mohkomoys sikayot edo
bilar.

Konstitusiyanin 71-ci maddosinin I hissosino osason,
Konstitusiyada tosbit edilmis insan vo votondas hiiquqlarini vo
azadliglarin1 gozlomok vo qorumaq qanunvericilik, icra vo
mohkomo hakimiyyati orqanlarinin borcudur. Homin maddonin
IT hissasindo gostorilir ki, insan vo votondas hiiquglarinin vo
azadliglarinin hoyata kecirilmosini he¢ kos mohdudlasdira
bilmaz.

Cinayot toqibi ilo bagli insan vo votondas hiiquq vo
azadliglarinin osassiz vo qanunsuz mohdudlasdirilmasinin
qarsisinin alinmasi, homin hiiquq ve azadliglarin tominatl
sokildo gorunmasi mogsadi ilo cinayat prosesini hoyata kegiron
organin prosessual horokotlorino vo ya qorarlarina dair
sikayotloro mohkomo nozarsti qaydasinda baxilmasi Cinayot-
Prosessual Macallasinin LII faslinds tosbit edilmisdir.

Cinayat prosesini hoyata keciron organin prosessual
horokotlorindon vo ya gorarlarindan mohkomoya sikayot vermok
hiiququ olan soxslorin dairasi Cinayat— Prosessual Macallosinin
449.2-ci maddoasindo nozordo tutulmusdur. Bu Macollonin
449.2.3-cli maddosino osason, qorarin gobul edilmosi vo ya
horokotin aparilmasi noticosindo hiiquq vo azadliglar1 pozulan
digor soxslor do tohqiqatcinin (onun solahiyyotlorini hoyata
keciron soxsin), miistontiqin vo ibtidai arasdirmaya prosessual
rohborliyi hoyata keciron prokurorun prosessual horokotlorindon
va ya gorarlarindan mahkoma nazarati qaydasinda sikayat vero
bilorlor.

Qeyd edilmolidir ki, Konstitusiya Mohkomasi Plenumunun
“Azorbaycan Respublikasi Cinayot-Prosessual Mocollasinin
449.2.3-cti maddssinin sikayot vermok hiiququ olan “digor
soxslor” miiddoasinin sorh edilmosino dair” 2015-ci il 12 mart
tarixli Qorarinda formalasdirdigi hiiquqi movqgeyo goro,
Cinayot-Prosessual Maocollasinin  449.2.3-ci  maddosinin
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“gorarin gobul edilmasi vo ya horokotin aparilmasi naticosinda
hiiquq vo azadliglar1 pozulan digor soxslor” miiddeast cinayot
prosesinin istirak¢ilar1 vo toroflori olmayan, lakin cinayot
prosesindo istirak edon vo ya hor hansi bir formada cinayot-
prosessual hiiquq vo ya vozifolori hoyata keciron soxslorin
Azorbaycan Respublikasinin Konstitusiyast vo qanunlart ilo
tosbit olunmus hiiquq vo azadliglar1 prosessual gorar vo ya
horokatlor ilo pozuldugu togdirdo bu gorar vo ya horokotlordon
sikayot vermok hliququnu istisna etmir.

Beloliklo, cinayat prosesinin istirakg¢ist olmasa da, cinayat
prosesini hoyata keciron orqanin qorar vo ya horokoatlori ilo
hiiquq vo monafelori pozulmus soxslor, o climlodon omlaki
lizorino hobs qoyulmus miilkiyyoatcilor do belo prosessual qorar
vo ya horokoatlordon mohkoma nozaroti qaydasinda sikayot vera
bilorlor.

O da geyd olunmalidir ki, qanunverici hom mohkomoyodok,
hom do mohkomo baxisi morholosindo Cinayat-Prosessual
Macollasinin 253-cli maddosindo togsirlondirilon soxso aidiyyati
olmayan omlak iizorino sohvon hobs qoyuldugunu hesab edon
soxslorin cinayat prosesini hoyata keciron orqan qarsisinda
omlakin habsdon azad edilmosi barodo miiraciot etmok hiiququnu
mioyyan etmisdir. Homin Macoallonin 7.0.5-ci maddasinda
cinayot prosesini hoyata keciron orqan kimi hom icraatinda
cinayat isi vo ya cinayat toqibi ilo baglh digor materiallar olan
tohqiqat, istintaq, prokurorluq orqanlari, hom do mohkomolor
goOstorilmisdir. Cinayot prosesini hoyata kecgiron orqgan
miiraciotin tomin edilmosindon imtina etdikdo vo ya miiraciot
alindig1 vaxtdan 10 (on) giin miiddotindo miiraciot etmis $0Xso
molumat vermodikdo, homin soxs omlakin hobsdon azad
edilmosini miilki miihakimo icraati gaydasinda tolob etmok
hiiququna malikdir.

Miiraciotdo qaldirilan maosololordon biri mohkomonin
hokmiindon apellyasiya sikayoti vermok solahiyyotino malik
olan soxslorin dairasini doqiq miioyyon edon Cinayat-Prosessual
Macollasinin 383-cii maddosinds cinayot isi lizro icraatda istirak
etmoyon, mohkomonin hokmii ilo maraqlarina toxunan soxslorin
(miisadiro olunan omlakin miilkiyyat¢isinin) apellyasiya sikayoti
vermok hiiququnun nozordo tutulmamasi ilo baghidir. Homin
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normada mohkomonin hokmiindon istonilon soxsin deyil, yalniz
cinayot prosesinin istirakcilarinin sikayot vermok hiiququnun
oldugu nazards tutulmusdur.

Isdo istirak etmoyo colb olunmayan vo mohkomonin gorart ilo
hiiquqglarina vo qanuni maraqlarina toxunan soxsin statusunun
sociyyovi olamotlorine onun mohkomodo baxilan iso torof
qismindo coalb edilmomasi, is lizro qobul edilmis mohkomo
gorarinin onun hiiquqlarina vo ganuni maraqlarina toxunmasi, 6z
hiiquglarinin vo ganuni maraqlarinin miidafiosindo hom maddi,
hom do prosessual maraginin olmasi aiddir (Konstitusiya
Mohkomaosi Plenumunun K.Maraevin sikayati iizro 2016-c1 il
29 1yul tarixli Qarart).

Konstitusiya Mohkomosinin Plenumu bir sira gorarlarinda
isdo istirak etmoyo colb olunmayan vo mohkomo qorart ilo
hiiquqlarina vo ganuni maraqlarina toxunan soxsin hiiquqi
statusuna aydinliq gotirorak bildirmisdir ki, isds istirak etmoyo
colb olunmayan, barasinds hiiquq ve azadliglarini pozan vo
yaxud iizorino olavo Ohdoliklor qoyan qorar c¢ixarilmis soxs
pozulmus hiiquglarinin barpasi iiciin somorali vasitolorlo tomin
edilmolidir.

Cinayot-Prosessual Macallasinin 12.3-cii maddosine asason do
cinayot prosesi gedisindo hor kosin 6ziiniin Konstitusiya ilo
tosbit edilmis hiiquq vo azadliglarin1 qanunla qadagan edilmoyon
biitlin tisul vo vasitolorlo miidafis etmoys hiiququ vardir.

Gostorilonlora osason Konstitusiya Mohkomasinin Plenumu
hesab edir ki, mohkomo hokmii ilo maraqlarina toxunan soxsin
mohkomoyo apellyasiya sikayoti vermok hiiququnun tomin
edilmosi homin goxsin hiiquglarinin vo ganunla qorunan
maraqlarinin shomiyyatli dorocods pozuldugu hallarda miimkiin
hesab edilmolidir.

Lakin Konstitusiyanin 7-ci maddssinds tosbit olunmus
hakimiyyoatlorin bdliinmasi prinsipine goro, Konstitusiya
Mohkomosi normayaradici, yoni hor hansi hiiquq miinasibot-
lorinin tonzimlonmaosino dair normativ hiiquqi akt gobul edon, o
cimlodon hor hanst normativ hiiquqi akta olavo vo
doyisikliklorin edilmasi togobbiisiine malik olan orqan deyil,
solahiyyotli subyektlorin sorgu vo miiraciotlori, fordi sikayotlor
osasinda qanunverici, icra vo mohkoma hakimiyyoti orqanlar1 vo
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yerli §ziinliidaroetmo orqanlari torofindon gobul olunmus aktlar
tizorindo konstitusiya nozaratini hoyata keciron ali konstitusiya
odalat mithakimasi orqanidir.

Bu baximdan Konstitusiya Mohkomasinin Plenumu hesab edir ki,
cinayot isi lizro icraatda istirak etmoyon, mohkomo hokmii ilo
maraglarina toxunan soxsin Konstitusiyanin 60-c1 maddosinin I his-
sasindon vo Konvensiyanin 6-c1 maddasindon iroli golon apellyasiya
sikayoti ilo mohkomoyo miiracist etmok hiiququ ganunvericilik
qaydasinda tonzimlonmalidir.

Belo ki, bu soxslor torofindon apellyasiya instansiyasi
mohkomaosino sikayot verilmosi, sikayotin icraata qobul edilmasi
vo ona baxilmasi, yaxud imtina edilmosi qaydalarinin
ganunverici torofindon miioyyon edilmosi onlarin Konstitu-
siyadan 1iroli golon hiiquglarinin osassiz olaraq mohdudlas-
dirilmasinin qarsisinin alinmasina xidmot etmis olar.

Konstitusiyanin 94-cii maddasinin I hissasinin 6-c1 bandinda
1so mohkomao icraati, mohkoma qorarlarinin icras1 qaydalarinin
miioyyon edilmosi Azorbaycan Respublikast Milli Maclisinin
(bundan sonra — Milli Maclis) salahiyyatina aid edilmisdir.

Qanunvericilik gaydasinda miivafiq tonzimlomo hoyata
kegirilonadak Konstitusiyanin 60-c1 maddasinin I hissasinda vo
Konvensiyanin 6-c1 maddasinds nozords tutulan mohkomoayao
miiraciot etmok hiiququnun tomin edilmosi moagsadilos cinayat isi
izro icraatda istirak etmoyon, mohkomo hokmii ilo maraqlarina
toxunan soxs hiiquqlar1 vo qanunla qorunan maraqlar
ohomiyyatli doracads pozuldugu hallarda cinayat isi iizro icraata
ticiincii soxs gisminda calb edilo bilor.

Belo ki, Cinayat-Prosessual Macallasinin 179.2-ci maddasing
osason, miilki prosessual qanunvericiliyin normalar1 cinayot
mithakims icraatinin prinsiplorine zidd olmadiqda vo miilki iddia
lizro icraatda zoruri olan qaydalar bu Macollodo nozorde
tutulmadiqda miilki prosessual ganunvericiliyin normalarinin
totbiqino yol verilir. Qanunvericinin bu goéstorisi cinayot
mithakimo icraati zamani isdo istirak etmoyo colb olunmayan,
mohkomo akt1 ilo maraqlarina toxunan soxslorin Miilki
Prosessual Macollonin 55.1-ci maddosino osason miibahiso
predmeti barosindo miistoqil toloblor irali siiron iiglincii soxs
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qismindo mohkomo hokmiindon apellyasiya sikayoti vermok
imkanini yaradir.

Burada isdo istirak etmoya colb olunmayan, mohkomao akt1 ilo
maraqlarina toxunan soxslorin homin aktlardan verdiklori
sikayotdo hakimin ¢ixardigi hékm ilo onlarin hiiquq vo
maraqlarinin pozulmasinin nodon ibarot olmasi, yaxud hansi
maraq vo ya monafelorino toxunulmasinin osaslandirilmasi
xtlisusilo geyd edilmaolidir.

Miiraciotdo qaldirilan digor mosolo Cozalarin Icrasi
Mocollosinin  183.2-ci maddoasinin totbiqi mexanizminin
tonzimlonmomasi, xiisusilo mohkomonin yekun qorar1 ilo
miioyyon edilon hallara baxmayaraq, miilki icraat gaydasinda
omlakin kimo monsub olmasinin holli ilo baglidir.

Belo ki, Cozalarin Icrast Macollosinin 183.2-ci maddasine
osason, mohkomonin yekun qorari ilo xiisusi miisadiro edilmoli
omlakin kimo monsub olmasi haqqinda miibahiso miilki
mohkoms icraat1 qaydasinda hall edilir.

Homginin “icra haqqinda” Azorbaycan Respublikasi
Qanununun 89-cu maddssinds tolabin yonaldildiyi omlakin
borcluya vo basqa soxsloro moxsus olmasi (monsubiyyoti) ilo
bagli miibahiso yarandiqda, maraqli fiziki vo hiiquqi soxslorin
omlakin hobsdon azad olunmast vo ya onun siyahidan
cixarilmasi barado iddia ilo mohkomoyo miiraciot etmok hiiququ
miildyyon edilmisdir.

Gostorilon mosoloyo miinasibotdo, ilk ndvboado, qeyd
olunmalidir ki, hor iki normada iddia cinayot isi lizro qanuni
qiivvoye minmis mohkomo qorarinin mahiyyati ilo deyil,
mohkomonin yekun gorari ilo xiisusi miisadiro edilmoli omlakin
kimo monsub olmasi ilo baglhdir.

Lakin qganunvericilikdo omlakin monsublugunun miioyyon
edilmoasi ilo bagl iddia ilo miiraciot etmok hiiququ tosbit edilso
belo, miilki prosessual ganunvericilikdo bu hiiququn hoyata
kecirilmosinin prosessual osaslart miioyyon edilmomisdir. Bu
baximdan Konstitusiya Mohkomasinin Plenumu hesab edir ki,
omlakin hobsdon azad olunmasi vo ya onun siyahidan
cixarilmasinin hoyata kecirilmosi qaydasinin Miilki Prosessual
Macolloda tonzimlonmosi Milli Maclisa tovsiyo olunmalidir.
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Konstitusiya Mohkomaosinin Plenumu “Azorbaycan Respublikasi
Cinayat-Prosessual Macallasinin 142-ci maddasinin sorh edilmasing
dair” 2020-ci il 8 yanvar tarixli Qararinda bels naticoys golmisdir ki,
qanuni qiivvoye minmis mohkoms hokmiiniin preyudisialligr homin
hokmiin ¢ixarildig: soxslorin dairasi ilo mohdudlasir.

Preyudisiyanin subyektiv hoadlori cinayot prosesindo torof
olaraq mohkomoads 6z mdvqgeyini bildiron vo homin mdvqgeyin
osaslandirilmasi tiglin siibutlarini togdim edon soxslorin dairosi
ilo miioyyon edilir. Subyektiv hodlora daxil olan fiziki soxslor
prosessual tominatlarin maksimal hocmino malik olmali vo
homin soxslor siibutetmo predmetino daxil olan hallarin
toplanmasina vo qiymotlondirilmosino tosir etmok imkanina
malik olmalidirlar.

Odur ki, qiivvoyo minmis mohkomo hokmiinlin preyudisial-
liginin homin cinayot prosesindo istirak etmoyon soxsloro samil
edilmosi sonuncular1 ganunvericilik ilo miioyyon edilon tominat-
lardan, o climlodon mohkomo icraatinda midafio hiiququndan
(Konstitusiyanin 127-ci maddasinin VIII hissasi) mohrum
etmoklo onlarin Konstitusiyanin 60-c1 maddasinds tosbit edilmis
hiiquq vo azadliglarinin mohkomo miidafiasi hiiququnun
pozulmasi 1lo naticalona bilar.

Qeyd edilmalidir ki, Miilki Prosessual Macallonin 82.4-cii
maddoasing asason, mohkomonin qanuni qiivvoye minmis hokmii,
habels cinayat toqibi lizro qlivvoys minmis digar gorart miilki iso
vo kommersiya miibahisosino baxilarkon mohkomo {igiin
hadisonin olub-olmamasi vo soxsin homin hadisoys aidiyyoti
hissasindo macburidir.

Beloliklo, mohkomonin qanuni qiivvoys minmis hokmii miilki
isloro baxan mohkomolor iiglin yalniz cinayatin tdérodilib-
torodilmomosi vo bu cinayatin togsirlondirilon goxs torafindon
toradilib-tdradilmomaosi hissasinds macburi qlivvoys malikdir.

Gostorilonlora asason belo gonaoto golmak olar ki, Coazalarin
Icras1 Macollosinin 183.2-ci maddoesine miivafiq olaraq cinayot
151 lizro icraatda istirak etmoyon, mohkomao qorar1 ilo maraqlarina
toxunan soxsin xiisusi miisadiro edilmoli olan omlakin kimo
monsub olmasi haqqinda iddiasi1 iizro iso baxan mohkomao tiglin
ganuni qlivvoya minmis hokm yalniz cinayoat hadisosinin olub-
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olmamasi vo bu cinayotin togsirlondirilon soxs torafindon
toradilib-toradilmomasi hissasinda preyudisial xarakter dasiyir.

Eyni zamanda Konstitusiya Mohkomasinin Plenumu hesab
edir ki, Miilki Prosessual Macallonin 82.4-cii maddosi miisadira
olunmasi miioyyon olunmus konkret omlakin hdkmdo
gOstorilmosinin {iglincii soxsloro milki mohkomo icraati
qaydasinda bu omlaka dair 6z miilkiyyot hiiquglarini siibut
etmoyo maneo yaratmasina sobob olmur.

Gostorilonlori noazoro alaraq, Konstitusiya Maohkomasinin
Plenumu asagidaki naticolora golir:

— Cinayot-Prosessual Maocollasinin  139-cu maddosinin
monasina goro, cinayat isi lizro icraat zamani togsirlondirilon
$0Xs9 moxsus vo miisadiro olunan omlakin cinayotin térodilmosi
noticosindo oldo olunmasini vo ya bu omlakdan aldo olunmus
golir olmasini, yaxud cinayatin torodilmosi {iglin istifado olunan
vo ya istifadosi nozords tutulan silah, alot vo ya sair vasitolor
olmasini, habels togsirlondirilon soxso moxsus olmasa da, onun
torotmis oldugu cinayot noticosindo oldo olunmus omlak
olmasini tosdiq edon hallar siibuta yetirilmoalidir;

— Cinayot-Prosessual Macallosinin 299.3.2-ci maddasing
miivafiq olaraq, mohkomonin hazirliq iclasinda cinayat isi iizro
ibtidai arasdirma zamani bu Mocollonin toloblorinin pozulub-
pozulmamasi masalosino baxilir. Bu zaman miilki iddianin vo
ola bilocok xiisusi miisadironin tomin edilmosi ii¢lin gorilmis
todbirloro mohkomo miivafiq hiiquqi qiymot vermolidir. Qeyd
edilonlor mohkomaonin hazirliq iclasinda bas vermadiyi halda,
mohkomo baxisi zamani siyahiya alinmig omlakin hogqigoton
togsirlondirilon soxso monsub olub-olmamasi yoxlanilmali,
habsin togsirlondirilon soxso monsub olmayan omlakin iizorino
qoyulmasini tosdiqloyon hallar oldugda iso homin omlakin
togsirlondirilon soxsin torotmis oldugu cinayot noticosindo aldo
olunub-olunmamasina hiiquqi qiymot verilmoli, golinmis
noticoyo miivafiq olaraqg homin omlakin siyahidan c¢ixarilmasi,
onun hobsdon azad olunmasi vo qanuni sahibino qaytarilmasina
dair qorar qobul edilmaslidir;

— togsirlondirilon soxs olmayan, yaxud onun horakating goro
ganunla maddi moasuliyyat dasimayan soxso monsub olan omlaka
miinasibotdo xiisusi miisadiro o halda totbiq edilir ki, amlakin
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homin soxs torofindon Cinayot Maocollosinin 99-1.3-cii
maddasindo sadalanan sortlorle oldo edilmosino dair asasli siibut-
lar m6vcud olsun;

— Konstitusiyanin 60-c1 maddosinin I hissosino vo Konven-
siyanin 6-c1 maddasinin toloblorino uygun olaraq, cinayot
miithakimo icraatina colb olunmamis, mohkomo hdékmii ilo
maraqlarina toxunan soxsin mohkomoyo apellyasiya sikayaoti ilo
miiraciot etmok hiiququnun tonzimlonmasi Milli Macliss tovsiya
edilmalidir.

Moasolo  ganunvericilik qaydasinda holl edilonadok
Konstitusiyanin 60-c1 maddosinin I hissasindo vo Konvensiyanin
6-c1 maddasindo nozordo tutulan mohkomoyos miiraciot etmok
hiiququnun tomin edilmasi maqsadilo cinayat miihakimao
icraatina calb olunmamis, mohkomo hokmii ilo maraqlarina
toxunan s§oxs, hiiquqlar1 vo qanunla qorunan maraqlar
ohomiyyatli dorocodo pozuldugu hallarda miibahiso predmeti
barosindo miistoqil toloblor iroli siiron tiglincii soxs qismindo
cinayot isi lizro icraata colb edilo bilor.

Belo colbetmo bu Qorarin tosviri-asaslandirict hissasindo oks
olunmus hiiquqi movqgelor nozoro alinmaqla, Miilki Prosessual
Macallonin 55.1-ci maddasine uygun hayata kecirilmolidir;

— bu Qorarin tosviri-asaslandirict hissosindo oks olunan
hiiquqi mévqelar nozars alinmagqla Cozalarin Icrast Macallasinin
183.2-c1 maddasine asason mohkomonin yekun qorari ilo xiisusi
miisadiro edilmoali oamlakin kimo monsub olmasi haqqinda
miibahisonin xiisusi icraat qaydasinda tonzimlonmosi Milli
Moacliso tovsiya edilmoalidir.

Azorbaycan  Respublikas1  Konstitusiyasinin ~ 130-cu
maddoasinin VI hissasini, “Konstitusiya Mohkomosi haqqinda”
Azorbaycan Respublikasi Qanununun 60, 62, 63, 65-67 vo 69-cu
maddalorini  rohbor tutaraq, Azorbaycan Respublikasi
Konstitusiya Mohkomaosinin Plenumu

QI9RARA ALDI:

1. Azorbaycan Respublikasi Cinayat-Prosessual Macollasinin
139-cu maddasinin monasina gora, cinayat isi lizro icraat zamani
togsirlondirilon soxso moxsus vo miisadiro olunan omlakin
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cinayotin torodilmasi noticosindo oldo olunmasint vo ya bu
omlakdan oldos olunmus golir olmasini, yaxud cinayatin
toradilmasi tiglin istifado olunan vo ya istifadosi nozords tutulan
silah, alot vo ya sair vasitolor olmasini, habelo togsirlondirilon
$oxso moxsus olmasa da, onun torotmis oldugu cinayot
noticosinds oldo olunmus omlak olmasini tosdiq edon hallar
siibuta yetirilmoalidir.

2. Azorbaycan Respublikasi Cinayot-Prosessual Macollasinin
299.3.2-ci maddoasino miivafiq olaraq, mohkomonin hazirliq
iclasinda cinayat isi lizro ibtidai aragdirma zamani bu Macallonin
toloblorinin pozulub-pozulmamasi mosalasine baxilir. Bu zaman
miilki iddianin va ola bilocok xiisusi miisadironin tomin edilmosi
Uclin gorilmiis todbirloro mohkomo miivafiq hiiquqi qiymot
vermolidir. Qeyd edilonlor mohkomonin hazirliq iclasinda bas
vermadiyi halda, mohkomo baxisi zamani siyahiya alinmis
omlakin haqiqgaton tagsirlondirilon soxso monsub olub-olmamasi
yoxlanilmali, habsin togsirlondirilon soxse monsub olmayan
omlakin {iizorino qoyulmasini tosdiqloyon hallar olduqda iso
homin amlakin togsirlondirilon soxsin torotmis oldugu cinayot
noticosinds olds olunub-olunmamasina hiiquqi qiymaet verilmali,
golinmis noticoys miivafiq olaraq homin omlakin siyahidan
cixarilmasi, onun hobsdon azad olunmasi vo ganuni sahibino
qaytarilmasina dair qorar gobul edilmolidir.

3. Togsirlondirilon soxs olmayan, yaxud onun horokatino goro
qanunla maddi mosuliyyat dasimayan soxso monsub olan omlaka
miinasibotds xiisusi miisadiro o halda totbiq edilir ki, amlakin
homin gsoxs torofindon Azorbaycan Respublikast Cinayot
Moacoallasinin 99-1.3-clii maddesindo sadalanan sortlorlo oldo
edilmasing dair asasl siibutlar mévcud olsun.

4. Azorbaycan Respublikasi Konstitusiyasinin 60-c1 maddosinin
I hissosina vo “Insan hiiquglarmin vo osas azadliglarin miidafiosi
haqqinda” Konvensiyanin 6-c1 maddasinin talablorins uygun olaraq,
cinayot miithakima icraatina colb olunmamis, mohkomo hokmii ilo
maraglarina toxunan soxsin mohkomoyo apellyasiya sikayoti ilo
miraciot etmok  hiiququnun  tonzimlonmasi  Azorbaycan
Respublikasiin Milli Maclisina tovsiys edilsin.

Masalo ganunvericilik qaydasinda holl edilonodok Azorbaycan
Respublikas1 Konstitusiyasinin 60-c1 maddosinin I hissasindo va
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“Insan hiiquqlarinin vo osas azadliglarin miidafiosi haqqinda”
Konvensiyanin 6-c1 maddosindo nozordo tutulan mohkomoyo
miiraciot etmok hiiququnun tomin edilmasi mogsodilo cinayot
miihakimo icraatina colb olunmamis, mohkomo hokmi ilo
maraqlarina toxunan soxs, hiiquqlar1 vo qanunla qorunan maraqlari
ohomiyyatli doracodo pozuldugu hallarda miibahiso predmeti
barasindo miistoqil talablar irali siiran {iglincii $oxs qisminds cinayat
i1 Uizro icraata colb edilo bilor.

Belo colbetmo bu Qorarin tosviri-asaslandirict hissasindo oks
olunmus hiiquqi movgelor nozoro alinmaqla, Azorbaycan
Respublikas1 Miilki Prosessual Macollosinin 55.1-ci maddasina
uygun hoyata kecirilmolidir.

5. Bu Qorarin tosviri-asaslandirict hissosindo oks olunan
hiiquqi movgelor nozoro alinmaqla Azorbaycan Respublikasi
Cozalarin Icrast Mocollosinin 183.2-ci maddosino osason
mohkomonin yekun gorar1 ilo xiisusi miisadiro edilmoli amlakin
kimo monsub olmasi haqqinda miibahisonin xiisusi icraat
qaydasinda tonzimlonmosi Azorbaycan Respublikasinin Milli
Macliso tovsiyo edilsin.

6. Qorar dorc edildiyi glindon qiivvoyo minir.

7. Qorar Azorbaycan Respublikasinin rosmi dovlot gozetlorindo
vo “Azorbaycan Respublikas1 Konstitusiya Mohkomasinin
Molumati”’nda dorc edilsin, habelo Azorbaycan Respublikasi
Konstitusiya Mahkomasinin rasmi internet saytinda yerlasdirilsin.

8. Qorar gotidir, heg bir orqan va ya soxs torofindon logv edilo,
doyisdirilo vo ya rosmi tofsir edilo bilmoz.
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WMEHEM A3EPBAN’KAHCKOM PECITYBJIMKH

NOCTAHOBJIEHMUE
IJIEHYMA KOHCTUTYIIMOHHOTI' O CYJIA
ABEPBANI’KAHCKOM PECIIYBJIUKHA

O tonkoBanuu crarbu 183.2 Kogekca AzepOaiimxanckon
Pecny0iukun 00 HCIIOJIHEHNM HAKA3aHUN BO B3aMMOCBSI3H CO
crarbsamu 142.1, 383.1, 408.3 Yro.10BHO-nIpo1eccyaJJbHOI0
KoaeKkca AsepOaiakanckoil Pecnnydiuku u crarbei 82.4
I'paxkaaHckoro nmpomeccyajbHOro Kojaekca
AsepOaiigkanckoi PecnyOauku

24 ¢peBpanasn 2022 roaa ropox baky

[Inenym KoucTtuTyumonHoro cyna AsepOaiigxaHCcKOU
Pecnybnuku B coctaBe @apxana AOayiiaeBa (mpeacenarenb),
Conbl CanmanoBoi, Ymaii DdenaueBoii, Posmana Mcmannona,
Ixeivixyna [MapamxkaeBa, Padasns ['Banaase (Cyapsi-IOKIaaq9uK),
Maxupa Mypanosa, Ucet Hagxadosa nu Kampana Illaguesa,

C yuacTueM cekpetaps cyna @apanna Anvena,

B coorBeTcTBUM ¢ 4acTeio VI crarem 130 Konctutynum
A3zepbOaiipkanckoir PecryOnukm, cratbsimu 27.2 u 33 3akoHa
Azepbaiipxanckoir Pecriyonuku "O Koncturyunonnom cyzae" u
cratbeil 39 Buyrpennero ycraBa KoHcTuTynmonHoro cyna
AszepOaiikanckoit PecnyOnuku, Ha OCHOBAaHUHM OOpalleHUs
bakuHCcKOro aneuIsiiMOHHOTO CyJa paccMoOTpen B cyaeOHOM
3acelaHuU, MPOBEIEHHOM B NOPSAJKE MUCBMEHHOW IPOLENYpPHI
0C000Tr0 KOHCTUTYIIMOHHOTO MPOU3BOJCTBA, KOHCTUTYLIHOHHOE
neno o tonkoBaHuu ctatbu 183.2 Konmekca A3zepOaiimkaHCKou
Pecniy6nuku 00 WCNONHEHWM HaKa3aHUW BO B3aMMOCBS3H CO
cratbsiMu 142.1, 383.1, 408.3 VYronoBHO-mpolEecCyalbHOTO
Kojnekca AsepOaiipxanckoid Pecnybnuku u crarseit 82.4
['paxxanckoro mpoueccyajbHOro Kojaekca AzepOailiKaHCKOM
PecnyOnuku.
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N3yuuB u 06cynuB goknan cyaeu P.I'Bananse mo ney, cyxie-
HUSI TIPEJICTABUTEISI 3aMHTEPECOBAHHOTO CyObheKTa — mpejacea-
tensa bakuHckoro anmemnsanuoHHoro cyaa M.AkmnepoBa, cnenua-
JUCTOB — MpeAcenarens YrojloBHOU Kojuierun BepxoBHoro cyna
A3zepOaiimxkanckoit Pecnybonuku X.HacuboBa, HauajdbHHUKA
VYhpaienuss Mo BOMpPOCaM MPABOBOr0 OOECHEUYEHHS W TpaB
yenoBeka [‘eHepanbHOU mnpokypartypbsl A3sepOailkaHCKOM
Pecniy6muku A.OcmanoBoit u unenoB [lpesumamyma Konmeruwn
anBokatoB AsepoOaiimkanckoi Pecny6nuku M.MycradaeBa u
B.babaeBa u wmarepuansl nena, I[lnenym KoHcTuTyunoHHOrO
cyna Azepbaiikanckoi Pecriyonuku

YCTAHOBMUJI:

bakuHckuil anessIMoHHbIN ¢yl oOpartuics B KOHCTUTYMOHHBIN
cyn Azepbaiimxanckoii PecrryOnuku (nanee — KOHCTUTYIIMOHHBIH Cy)
C MPOCHOOH 1aTh TOJIKOBAHUE TIOJIOKEHHS "'CIIOp O TOM, KOMY TIPHUHA]I-
JISKUT UMYILIECTBO, MOAJIEKAIIEe CHelMalbHON KOHPHUCKAUN OKOH-
YaTeJIbHbIM PEUIEHUEM Cy/a, PA3pEIIacTCsl B MOPSIKE IPa)IaHCKOTO
cynonpousBonctBa" crarbu 183.2 Konekca AszepbaitmkaHckon
Pecny6nuku 06 ucnonHenny Hakazanui (fganee — Kogeke o0 ucror-
HEHUU Haka3zaHuM) c Touku 3penus crarert 142.1, 383.1, 408.3
YronoBHO-TIpoIeCCyalTbHOTO Koziekca Azepoaiimkanckoit Pecyonmku
(manmee — VYrojaoBHO-TIpoIecCyaldbHBIM KOACKC) M cTaThu 82.4
I'pasx1aHCKOTO  IMpOLIECCYallbHOTO  Kojekca  A3zepOailKaHCKOM
PecryOnuku (nanee — ['pakaanckuii mporeccyaibHbIN KOIEKC).

N3 oOpamenus cuenyet, uro H.3eiimanoBa u npyrue, obpa-
TUBIIKCH B CYJl C MCKOBBIM 3asiBJICHHEM MPOTUB [ TaBHOTO ympaBs-
neHus mo 6oppbe ¢ KoppyHiueil mpu reHepaibHOM MPOKYpoOpe
A3zepOaitmxanckoil PecmyOiauku, mpoCUid BBIHECTH PEIICHHUE O
CHATHUU apecTa Ha MepedyeHb UMYILIECTBa, Ha KOTOpOoe ObLI HaJo-
J)K€H apecT U B OTHOIIEHHHU KOTOPOTO MPUMEHEHa cleluaibHas
KOH(UCKalUs B XOJ€ MPOU3BOACTBA MO YrOJOBHOMY JIEIy, CBS-
3aHHOMY c oOBuHeHHeM B.3eitnanoBa, mo cratesim 179.3.1,
179.3.2, 29, 179.3.1, 29, 179.3.2, 308.2 u 313 VYrosoBHOrO
Komekca A3sepbaiimkaHckoir PecryOnukm (manee — YrosoBHBIN
KOJICKC).

Hck Obu1 000CHOBAH TEM, UTO B PE3Y/bTAaTE NPUMEHEHUS B OTHO-
HIEHUW MPUHAJIEKAIIEr0 WM HMYILIECTBa YrOJOBHO-IIPAaBOBOM
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MepBhl B BUJIC CIICIMATLHON KOH(HCKAIMKY ObUTH HAPYIIEHBI MpaBa
COOCTBEHHOCTH, 3aKperuieHHble B cTaThsiX 13 u 29 Konctutyuuun
Azepbaitpkanckoir Pecriyonuku (manee — Koncruryus), cratee 1
IIpotokona Ne 1 k Konenuuu “O 3ammuTe npap 4yea0BeKa U OCHOB-
HBIX cBOOOA (nanee-KoHBeHINs).

OnpenenenrieM buHaraguHCkoro pailoHHOro cyna ropoja baky
ot 31 mas 2021 roma ObUIO OTKAa3aHO B MPUHSITHU UCKOBOTO 3asiBJie-
HUs K IPOU3BOJICTBY HA TOM OCHOBAaHUHU, YTO OHO HE IOJIEKUT pac-
CMOTPEHHIO B MOPSAJIKE I'PaKJAHCKOTO CyIONPOU3BOICTBA, UCTLAM
pa3bsICHEHO, YTO OHHU BIIpaBe 00KaJlOBATh B MOPsIKE CyAeOHOTO
KOHTPOJIS peleHus (JeHCTBUS) OpraHa, OCyIIEeCTBIIAIOIIETO YTroJI0B-
HBIN Tponece, TM00 MoAaTh UCK B COOTBETCTBYIOIIMN aIMUHUCTpa-
TUBHBIN CYI.

[Ipu paccMmoTpeHun 3>kanoObl Ha JaHHOE ONpEAeIeHUE B
bakuHCKOM anesiuoOHHOM cyzie ObIIO YCTaHOBJICHO, YTO B Cyne0-
HOW MpaKTUKE CYLIECTBYIOT pa3jivu4HbIE MOAXOAbl K MIPABUIIAM pac-
CMOTpPEHUS CIIOPa O TOM, KOMY MPUHAJIEKUT UMYILIECTBO, HA KOTO-
pO€ B XOZ€ IPOU3BOJICTBA IO YTOJOBHOMY JI€JIy HAJIOKEH apecT, U B
OTHOLIEHUH KOTOPOTIO OKOHYATEJIbHBIM PEIICHUEM Cyla IPUMEHEHA
YTOJIOBHO-TIPABOBAsi Mepa B BHJIE CIICIINATBLHON KOH(DHUCKAIIIH.

B oOpamenun ormedaeTcsi, 4TO pa3HOIIacHusl B OCHOBHOM CBS-
3aHbI C HUXKECIEIYIOIINM:

— UMEIOT JIM NIPaBO HE YYaCTBYIOIIME B IPOU3BOJICTBE MO yro-
JIOBHOMY JeJly Julla, YbU HHTEPECHl 3aTParuBaeT MPHUTOBOP B
4acTH MPUMEHEHHS MEpPbl B BUJIC CHENHATbHON KOH(MUCKAIUH,
Ha Mojaudy amneJUISMOHHOM XajmoObl HAa NPUTOBOP B COOTBET-
cTBUU co ctaTheil 383.1 YrosioBHO-MpoOLECCyalbHOTO KOJAEKCA;

— BO3MOXHOCTBbIO PACCMOTPEHHSI B MOPSAJKE TPAXTAHCKOTO
CYAONPOU3BOACTBA C TOUKHU 3PEHUS MPEIOAUIMAIBHOCTH Cy1e0-
HOI'O NPUTOBOPA, BCTYNUBUIETO B 3aKOHHYIO CHIIY 110 YTOJIOBHO-
My Jielly Ha OocHOBaHUM TpeOoBaHuil crareit 142.1 YronoBHo-
npoleccyaabHOro kojgekca u 82.4 I'paxkgaHCKOTO MpOoIECcCyaib-
HOr0O KOJIeKCa, CIopa O TOM, KOMY MNPHUHAJIEKUT UMYLIECTBO,
noJJiexalniee CreuruaJlbHOW KOH(PUCKAIIMM OKOHYATEIbHBIM
pelieHueM cyna, Ha ocHoBanuu ctarbi 183.2 Kogekca 06 ucmnon-
HEHHUU HaKa3aHWil.

B oOpamenun ykazaHo, 4YTO B COOTBETCTBHUU CO CMBICIOM
crateu 183.2 Koxekca 00 MCMOJTHEHUN HaKa3aHUM, TP BO3HUK-
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HOBEHUM CIIOpa O TOM, KOMY HPUHAIEKUT NMPUHYIUTEIBHO U
0€3B03ME3HO U3bIMAEMOE B MOJIb3Yy FOCYJapCcTBAa UMYILECTBO, B
OTHOIIEHUH KOTOPOTO NMPHUMEHEHa YTOJIOBHO-NpPAaBOBas Mepa B
BUJI€ CIIELUAJIbHON KOH(pUCKALIMY HA OCHOBAHUH BCTYIIHUBIIETO B
3aKOHHYIO CHJIy NPHUIOBOpa Cylda, pacCMaTpUBAIOLIETO yIroJOB-
HOE JIeJI0, JaHHBIN CIIOp JOJIKEH pa3pelarbcsl B MOPsJIKE IPax-
JAHCKOTO CyAONpou3BoAcTBa. Ecinu yka3aHHBIM NpPUTOBOp ObLI
IIPOBEPEH CYAOM alleJUIAUOHHON NHCTAHIUH, TO 3aKOHOJATEIb-
CTBOM TaKX€ IPU3HAETCSI BO3MOKHOCTB JIUL, IPETEHAYIONIUX Ha
JAHHO€ MMYIIECTBO OOpaTUThCs K mpexaceaarento BepxoBHoro
cyna AzepOaitmxanckoil PecnyOnuku misi mojayu npejicrablie-
HUSI Ha IPUTOBOP MJIM MHOE OKOHYATENbHOE PEIICHUE Cya arel-
JAUMOHHOM MHcTaHUMM. OJJHAKO, HECMOTPSI Ha 0OCTOATENBLCTBA,
YCTaHOBJIEHHBIE BCTYNUBIIMM B 3aKOHHYIO CUJy IPUIOBOPOM,
OTCYTCTBHE KOHKPETHOI'O OIPEIEJIEHNS] MEXaHU3Ma IPUMEHEHUS
cratbu 183.2 Koxmekca 00 wWcHoJIHEHMM HaKa3aHWH, SBUJIOCH
NPUYUHON BO3HUKHOBEHHUS BOIIpOca O TOM, KakuM 0Opazom
peryJimpoBaTh NPUHAIJIEKHOCTh MMYILIECTBA TE€M HWIH HHBIM
JuLaM B MOPSAKE IPa)XJaHCKOTO IMPOU3BOACTBA.

B oOpamennu co cChUIKOW Ha MPaBOBbIE MO3ULHUH, CHOPMH-
poBanHble [lnenymoM KoHCTHUTYHHOHHOTO cyda B CBA3U C Ipe-
IOJJMIIMAJIbHOCTHIO BCTYMUBUIETO B 3aKOHHYIO CHIIY peIIeHUS
Cyla, TAaKK€ yKa3aHO, 4YTO NPEIOJUIHUAIBHOCTh IIPUrOBOpa HE
MOXET pacHpOCTPaHATHCS HA JIUL, HE YYaCTBYIOIIUX B JAHHOM
YTOJOBHOM Mpoliecce B cTaryce oOBuHsiemMoro. Bmecrte ¢ Tew,
NPEIOAUIIAAIBHOCTE 00CTOATENHCTB, YCTAHOBICHHBIX BCTYIHB-
IIMM B 3aKOHHYIO CHUJy NPUTOBOPOM, M JAHHOM MM IIPaBOBOU
OLICHKM MOJKET IOBJIMATH Ha IpaBa JUL, NIPETEHAYIOUIMX Ha UMY-
IECTBO, B OTHOIIEHUH KOTOPOT'O JaHHBIM IPUTOBOPOM ObLIA MPH-
MEHEHa Mepa B BHJE CHENHATBbHOM KOH(PHUCKAIMH, OIHAKO HE
ABJIAIOIIMXCS] YYaCTHUKaMH MPOU3BO/ICTBA IO YroJIoBHOMY Jeny. He
HCKJIIOYEHA TaK)K€ BEPOSTHOCTh COBMAACHHS HEKOTOPHIX 00CTOS-
TEIBbCTB, MOMJIEKAIINX JOKA3bIBAHUIO IO MPENBABICHHOMY 3THUMH
JMIIAMU UCKY K UIMYIIECTBY, C 00CTOATEIbCTBAMU, ITOITBEPKICHHDI-
MU BCTYIHUBIIMM B 3aKOHHYIO CHIJIY IIPUTOBOPOM CyJia.

OOpaTuBMIMIACS CUMTAET, YTO B IENSIX 3alIUTHI MpaB CcOOCT-
BEHHHUKOB MMYILECTBA, K KOTOPOMY IPUMEHEHA YIOJOBHO-IIpa-
BOBasi Mepa B BUJE CHELUAIbHON KOH(pUCKaNH, U o0ecTieueHus
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UX JIOCTyNa K MPaBOCYAUI0, (OpPMHUpPOBAHUS €IUHOU CyneOHOU
NpaKTUKU, obecneyeHuss 3(PPEeKTUBHOCTU NPABOCYAUS] U NPHUH-
[{ra MpaBOBOM ONpENeIeHHOCTH BO3HUKJIA HEOOXOAUMOCTH B
pa3bsiCHEHUH BBIIICYKAa3aHHBIX BOMPOCOB.

Jlns paspelieHuss NMOCTABICHHBIX B OOpalleHHH BOIPOCOB
[Tnenym KoHCTUTYIIMOHHOTO cyna cuuTaeT HEOOXOIUMBIM OTMeE-
TUTH CIEAYIOLIEE.

Ha ocnoBanum uactu [ crarem 13 KoHctuTynuu, B
A3zepOaiixanckoit PecnyOnnke cOOCTBEHHOCTh HEMPUKOCHO-
BEHHA U OXPaHSETCS rOCyIapCTBOM.

CornacHo crtarbe 29 KoHCTUTyLMU, KaXIbli UMEET MpPaBO
cobcTBeHHOCTU. HU OMH BUI COOCTBEHHOCTU HE MPEBAIUPYET
HaJ apyrumu. [IpaBo coOCTBEHHOCTH, B TOM UYHCJE MPaBO 4YacT-
HOU cOOCTBEHHOCTH, OXpaHsieTcs 3aKoHOM. [IpaBo coOGcTBEHHO-
CTU BKJIIOYAaeT B cebOsi MpaBO COOCTBEHHUKA EAWHOJIUYHO WIIU
COBMECTHO C JPYTMMHU JIULIAMHU BIIaJI€Th, OJIb30BAaThCS U PaCIO-
pskarbes umyniecTBoM. HUKTO He MOKeT ObITh JHUILIEH coOCT-
BEHHOCTH, MHAUY€ Kak Mo pemieHuto cyaa. [lonnas konpuckanus
MMYIIECTBA HE JIOMYyCKaeTCs.

B coorBerctBUM ¢ mnyHKTOM 2 cTtatbu 17 BceolOueit
Jlexmapamuu mpaB 4eloBeKa HUKTO HE JOJKEH OBITh MPOU3BOJIb-
HO JIMIIEH CBOETO MMYyIlecTBa. Tak, 3ampeT Ha NPOU3BOJIbHbBIC
JNEeUCTBUSL BKIIOUAET COOJNIIOICHUE MPUHIMIA 3aKOHHOCTH, YTO
TAK)K€ MPEANOoJaraeT 4eTKOE 3aKOHOAATEIBbHOE PEryJHpOBaHUE
T1000T0 BMEIIATEeNbCTBA MyOJIMYHON BIACTH B MPABO HA YBaKe-
HUe coOcTBeHHOCTU. Kpome Toro, 3amper Ha HpPOU3BOJIBHOE
JUIIEHUE COOCTBEHHOCTHU OJTHOBPEMEHHO TPEeOYIOT cOaaHCUPO-
BAHHOCTH BO3MOXXHOTO OrpaHMYEHHUs] YKa3aHHOTO (yHIIaMeH-
TaJIbHOTO IMpaBa U OOLIECTBEHHBIX, MMyOIUYHBIX HHTEPECOB.

VYronoBHO-MIpaBoBasi Mepa B BHUJE CIEIHUAIbHONW KOH(pUCKa-
WM, 3aKJIIOYAIoLascsd B MPUHYAUTEIbHOM U 0€3BO3ME3IHOM
U3BSATHH B NOJIB3Y TOCYAapCTBa UMYILIECTBA 10 OKOHYATEIbHOMY
peILIeHuIo CyJa, 3aKkperieHa B crarbe 99-1 YronoBHoro koaekca.
Ha ocHOBaHuMu naHHOM CTaThH, 32 UCKJIIOUEHUEM CIIy4YaEB, NPEI-
YCMOTPEHHBIX 3aKOHOM, IPUHYIUTEIBHOMY M 0€3BO3ME3THOMY U3b-
ATHIO B MOJIb3Y TOCYJApCTBa MO UTOIOBOMY PEILEHUIO Cyda MojJjie-
’KaT MHCTPYMEHTBI U CPEJICTBA, UCIOIb30BaHHBIE JTUIIOM IIPU COBEP-
HICHUH TPECTYIUICHUS], JIEHEeXKHBIE CPEACTBA WJIM JIPYroe UMYyIe-
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CTBO, INOJIyYEHHOE JIMIOM IPECTYNHBIM IyTEM, a TaKXKe JOXOJBI,
MOJTyYEHHBIE 3a CYET JAHHBIX JIEHEKHBIX CPEJCTB WK APYTroro umy-
IIECTBA, JIPYro€ MMYIIECTBO WJIM €ro COOTBETCTBYIOLIAS 4acTbh, B
KOTOpOE€ TMYyTEeM 3aKJIIOUYEHUS TPaKJAHCKO-TIPABOBBIX CAEIOK WM
UHBIMUA CIOCOOAMH TOJIHOCTBIO WJIM YacTUYHO MpeoOpa3oBaHbI
MIOJTyYEHHBIE MPECTYNHBIM yTEM JEHEKHbBIE CPEICTBA WU JPYroe
MMYILIECTBO, UMYIIIECTBO, MPEAYCMOTPEHHOE WJIM HCIOIb30BAaHHOE
JUIsl PUHAHCUPOBAHUS TEPPOpHU3Ma, HE MPEAYCMOTPEHHBIX 3aKOHO-
JATeNIbCTBOM BOOPYKEHHBIX (POPMUPOBAHMM HIIM TPYHIUPOBOK,
OpPTraHMU30BaHHbBIX I'PYIIIT WK MPECTYIHBIX COOOIIECTB (IPECTYMHBIX
opraHuzaiui).

[IpuHYAUTENBHOCTh KOH(UCKAIIMU BHIPAKAETCS B U3BATHH I10
HUTOTOBOMY PEHICHUIO CyJa ONpPEe/eIECHHOr0 UMYIIECTBA HE3aBU-
CUMO OT BOJIM JIMIIA, COBEPIIHMBIIETO MPECTYIUIEHUE, U YJICHOB
ero cembu. be3Bo3Me3THOCTh KOH(UCKALMKN O3HAYAET, YTO U3b-
ATOE€ UMYIIECTBO HE MOJJIEKUT KOMIIEHCALUH.

Cornacno cratbe 248.1.1 YronoBHO-npo1ieccyalbHOTO KOJEK-
ca, apecT Ha MMYLIECTBO MPUMEHSETCS C LieJblo 00ecreyeHus
Ipa)XJaHCKOTO UCKa U CIEIUalbHON KOHPUCKAIINU UMYIIIECTBA B
ciydasix, IpeayCMOTPEHHBIX YIOJOBHBIM 3aKOHOM.

B coorBerctBum co crarbeit 248.2 nanHoro Kopekca apect
HaJlaraeTcsl Ha UMYIIECTBO OOBUHSAEMOTO, a TAKXKe JIUL, KOTOPbIE
MOTYT OBITh MPUBJIEYEHBI K UMYIIECTBEHHON OTBETCTBEHHOCTH,
BHE 3aBUCHUMOCTH OT TOT'O, U3 YErO COCTOUT U y KOI'O HaXOIMUTCS
UMYILECTBO.

CornacHo cratbe 99-1.3 Vronosuoro Koaekca mpeaycmort-
penHoe cratbeid 99-1.1 nacrosmero Konekca muMyiecTBo, KOTO-
poe OBLIO OTUYKJIEHO WUIIM MepeaHO KaKuM-JI1ubo o6pa3om Jpy-
UM JIMI]AM CO CTOPOHBI JIMIA, COBEPUIMBIIErO MPECTYIUIEHHUE,
KOH(pUCKYETCS B TOM Clly4yae, €Clid JUI0, MpuoOpeTiiee JaHHOe
HMMYILECTBO, 3HAJIO WU JOJKHO OBLIO 3HATh O MOJIYYEHUHU UMY-
HIeCTBA MPECTYNHBIM YTEM U IMPHUHSIO €ro.

Crnenyetr OTMETUTH, YTO IPUMEHEHUE YKa3aHHBIX HOPM B psijie
CllydyaeB BBI3bIBACT ONpEleICHHbIE TPYAHOCTU. [lopoll HEBO3-
MOXXHO OTJIMYUTH MUMYILECTBO, ONpenereHHoe B cTtarbe 99-1.1
VYrojIOBHOTO KOJIEKCa, OT UMYILIECTBA, HAXOASUIET0Cs B 3aKOHHOM
COOCTBEHHOCTU Apyrux jauu. Tak, juia, COBEpIIMBIINE Mpec-
TYIUJICHUS, UCIIOJB3YIOT Pa3IUYHble TyTH COKPBITUS UMYIIECTBA,
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NPUOOPETEHHOTO MPECTYIHBIM MyTEM, B TOM 4YHUCIIe 0()OPMIISIIOT
€ro Ha UMs ApYrux Juil. B cBA3M ¢ 3TUM BONpPOC O HATOKEHUU
apecTa Ha UMYILECTBO, HaxXosIieecss B COOCTBEHHOCTH APYTUX
T, KaK MPUOOpPETEeHHOE MPECTYMHBIM MyTEM, JOJDKEH paspe-
maTrbcsi C y4eTOM MEXIYHapOJIHO-IIPABOBBIX 0053aTENbCTB
Azepbaipxanckoir PecyOmmku.

Tak, cornacuHo KonBennuu Opranusanuun OObeIHMHEHHBIX
Hauuii npoTuB TpaHCHALIMOHAJIBHON OPraHW30BAHHOM MPECTYII-
HOCTH, €CJIM JOXOJIbI OT MPECTYIUICHU ObIJIN MpEeBpalleHbl UIIH
npeoO0pa3oBaHbl, YACTUYHO WJIU TMOJHOCTBIO, B APYroe UMYIIe-
CTBO, TO MEpPHI, YKa3aHHbIE B HACTOSLIEHN CTAaThe, IPUMEHSIOTCS
B OTHOILLIEHUU TAKOTO MMyIecTBa. Eciu 10X0oabl OT npectyruie-
HUN OBUTM TPUOOIIEHBI K HMYIIECTBY, NMPUOOPETEHHOMY U3
3aKOHHBIX HCTOYHUKOB, TO KOH(HCKauuu, 6e3 ymepba s
M00BIX TIOJIHOMOYHUH, KACAIOIIMXCS HAJTOKEHHS apecra WIH
BBIEMKH, MOJIEKHUT Ta YaCTh MMYLIECTBA, KOTOPAs COOTBETCTBYET
OLICHEHHON CTOMMOCTH MPUOOIIEHHBIX J0XOJ0B OT MPECTYIUICHUM.
K npuObiinu wim IpyruM BhITOJIaM, KOTOPBIE MOJTYYEHBbI OT JA0XO0-
JIOB OT MPECTYIJICHUH, OT UMYIIIECTBa, B KOTOpoe OBl IpeBpa-
HIEHBI WX MPpeoOpa3oBaHbl JOXOJbI OT MPECTYIUICHUN, WJIH OT
MMYILECTBA, K KOTOPOMY OBbUIM MPHUOOIIEHBI JOXOAbl OT Ipec-
TYIUICHUH, TaKXKe MPUMEHSIOTCSI MEPhI, YKa3aHHBIE B HACTOAIICH
CTaThe, TAKUM ke 00pa3oM M B TOW K€ CTENEeHHU, KaK U B OTHO-
HIEHUU J0XOJ0B OT MpecTynjaeHuu (MyHKTsl 3, 4 u 5 cratbu 12
KonBenmun).

B KonBennun 0co00 moguepkuBaeTcsi UCCIEJOBAHUE U yCTa-
HOBJICHUE CyJaMH 3aKOHHOTO MPOUCXOXKIECHUS MpeaIojgaraeMbix
JIOXOJI0OB OT MPECTYIJICHUSI, OJYUYEHHBIX JIMLIOM, COBEPIIUBIINM
NpeCcTyIJICHHE, WIIK JPYTOro UMYIIECTBa, MOJJIEkKAIIEeTO KOHPHU-
CKaIlUH.

B coorBercTBUM ¢ TpeboBaHusiMu KoHBEHIMM, a TakKe Ha
OCHOBaHUHU cTaThu 248.3 YrosoBHO-MPOLECCYATBLHOTO KOJAEKCA,
IpU HAJIUYUM JTOCTATOUYHBIX JOKA3aTEJIbCTB TOTO, YTO HMYIIe-
CTBO OBLIO MCIOJIb30BAHO B BHUJE OPYAMS WU CPEACTBA COBEP-
HICHUS MPECTYINJICHUS, SBISAIOCH NPEIMETOM MPECTYIICHUs,
NpuoOpEeTeHO WJIM MPUPAIIEHO 32 CYET CPEACTB, BBIPYUEHHBIX
MPECTYNHBIM IIyTEM, apECT HaJlaraeTcs Ha BCE UMYILECTBO WU
Ha OOJIBIIYIO €r0 4acTh.
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3a HCKJIIYEHUEM ClydaeB, yKa3aHHbBIX B cTarbe 249.5
VYrojloBHO— MpOLIECCYaIbHOTO KOJEKCAa HaJIOKEHHE apecTa Ha
UMYIIECTBO MPUMEHSAETCS, KaK MPaBUIO, MO MOCTAHOBJICHUIO
cyna. Ilpu mpenocraBieHuM nuiaMu, OOpaTHUBIIMMCS B CYII,
MpeaABapUTENIbHBIX J10KA3aTeNbCTB, JOCTATOUYHBIX IJs MOATBEP-
KIEHUs OO0CTOATENbCTB, NPEAYCMOTPEHHBIX cTaTbeil 249.1
Hactosimero Koaekca, a Takxke npu 000CHOBAaHMU UMM HEOOXO-
JMMOCTH HAJIOKEHHMS apecTa Ha UMYIIECTBO CyI HPUHUMAET
MOCTAHOBJIICHUE O HAJIIOXKEHHUHM apecTa Ha UMYIIECTBO (CTaThbH
249.2 u 249.2.2 YronoBHO-IIPOLIECCYaTbHOTO KOJEKCA).

Ot1o TpeboBaHME TaKKe BBITEKAaeT U3 craTbu 139 YromoBHO-
npolueccyajJbHOTO Kojekca. Tak, B ynciie 00CTOSTENbCTB, yCTa-
HaBJIMBAEMBIX BO BpeMs NMPOU3BOJICTBA [0 YTOJOBHOMY Mpeciie-
JNOBAaHUIO, TOJbKO HAa OCHOBAHHMHU JOKAa3aTEJIbCTB YKa3aHBI
00CTOSITENIhCTBA, KOTOPHIMH YYaCTHUK YTOJOBHOTO IIpollecca
UM APYroe JIMIO, YYacTBYIOIEE B YTOJIOBHOM IIPOLECCE, MOTH-
BHUpYET cBOE TpeOOBaHUE, €CIIU UHOE HE PEyCMOTPEHO HACTOS-
M Konexcom (ctaths 139.0.6).

B 10 xe BpeMms B cTtaTbsax 289.8.3 u 289.8.4 nannoro Koxekca
K COCTaBIICHHOMY OOBHHUTEIILHOMY aKTy MPHUJIATAIOTCS CIIPABKH
ciemoBarenss 00 UMyIIECTBE, TPEMIOKEHHOM JUISl CIICIUAIbHON
KOHpUCKAIMU, a TakXe Mepax, MPUHATHIX sl oOecreueHus
Ipa)JaHCKOTO MCKa U BO3MOXHOW KOH(UCKAIIUM UMYIIIECTBA.

Kpome Toro, ycraHoBieHO, U4TO MHPOKYpOp, OCYIIECTBISIOLINMA
MpolieCCyaJbHOE PYKOBOJCTBO MPEABAPUTEIHLHBIM PACcCIIeIOBAHUEM,
M3y4YaeT MOCTYIHBIIEEe BMECTE ¢ OOBHHHUTEILHBIM aKTOM yTOJIOBHOE
JIEJI0 C IEBI0 MMPOBEPKHU MPHUHIATHS MEP 00ECIIEUSHHSI TPaKTaHCKOTO
MCKa M BO3MOXXHOW KOH(UCKAIIMK UMYIIECTBA, a B IOCTAHOBICHUU
Cy/la 0 HaJIO)KCHUU apecTa Ha UMYIIECTBO JTOJKHBI OBITh YKa3aHbI
000CHOBaHME 0OBEKTUBHBIX OOCTOSTEILCTB U MOTHUBOB, SIBJISTFOIIINXCS
OCHOBAHHWEM JIJIsl HAJIOKEHUSI apecTa Ha UMYIIECTBO, U CPOK HAJIO-
KEeHHs apecta Ha umymiecTBo (ctarbu 290.2.8, 249.3.3 u 249.3.6
VYT0JI0BHO-TIPOIIECCYANTBHOTO KOACKCA).

B coorBerctBum co crarbeit 346.1.19 nannoro Kogekca mo
pe3ylnbpraTaMm CcyaeOHOro pa3z0uparenbcTBa B COBEMIATEIBLHOU
KOMHAaTe 00CYKIat0TCs CyIoM (paccMaTpHUBAIOTCSI CY/IbEi) BOTIPOCHI
0 TOM, KaK MOCTYIUTh C BEIIECTBEHHBIMHU JJOKa3aTeIbCTBAMU; KaKOe
MMYIIECTBO MOAJICKHUT CHEIHAIbHON KOHPUCKAIIUH.
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YCTaHOBIEHO, YTO B PE3OJIOTUBHON YaCTH OOBHHUTEIHHOTO
MPUTOBOPA JOMKHBI OBITh YKa3aHbI PEIICHUE O BEIIECTBEHHBIX
JI0Ka3aTeJIbCTBAX, CIIUCOK MOJJICKAIIETro CIeIUadibHONW KOH(]U-
ckanuu umyniectBa (ctarbs 353.4.11 YromoBHO-mpoleccyalib-
HOTO KOJIEKCA).

YuutsiBas TpeOOBaHUS MEPEUUCICHHBIX HOPM, a TaK)XKe MPUH-
U 3aKOHHOCTH, NUKTYIOIHNA HEOOXOAUMOCTH ISl MPHUHSITUS
cieqoBaTesieM, MPOKYPOPOM, OCYHIECTBISIONIUM MpOLEcCyalb-
HO€ PYKOBOJCTBO MpPEIBAPUTEIbHBIM CIEICTBUEM, WIU CYAOM
3aKOHHOTO M OOOCHOBAHHOTO PEIICHHs, MOKHO MPUUTH K TaKOMY
BBIBOJY, UTO PEIICHUE O HAJIIOKEHUU apecTa Ha UMYIIECTBO, KakK
U JpyTue MpolieccyalbHble pElIeHUs, MPUHUMAEeMbIe CyJIOM B
paMKax yroJIOBHOIO Jieja, JOJKHO ObITh 000CHOBAHO MPOBEPEH-
HBIMH U OIIEHEHHBIMH JI0KAa3aTeIbCTBAMM.

[Ipu pa3penieHru BONpPOCa O HAJOKEHUU apecTa Ha UMYLIe-
CTBO CYJ B CBOEM PEIICHUHU JIOJKEH YKa3aTh:

— KOHKpETHbIE (paKTHYECKHE OOCTOSATEIbCTBA, MOCTYKUBIIUE
OCHOBaHHUEM [JIs MPUHATHUS ITaHHOTO pElIeHUs, a TakkKe orpa-
HUYCHUS, HAJIOKEHHBIE B CBSI3HM C BJIAJCHHEM, MOJIb30BAHUEM U
pacropsiKeHUeM apeCcTOBAaHHbBIM HMYLIECTBOM, B TOM 4YHCJIE
CPOK HAJIOXEHHOI'0 apecTa ¢ Y4eTOM CpOKa MPeaBapUTEIbLHOTO
CJEJICTBUS, YCTAHOBIEHHOTO IO YTOJOBHOMY ey, U CpOKa,
HEeOOXOMMOro I Mepeiadyu yroJ0BHOTO Jiesia B CYyI;

— JI0Ka3aTesibCTBa, 000CHOBBIBAIOIINE BBIBOJ CyJla O TOM, YTO
nojuiexaniee KoHQUCKauu UMYIIECTBO MOJIYUYESHO MPECTYMHBIM
NyTEM WM SIBISIETCS JOXOJOM OT 3TOr0 HMMYILIECTBa, JHOO
HCTI0IB30BAaJIOCh B KAUECTBE OPYKHs, HHCTPYMEHTA WJIM HUHOTO
CpeICTBa JJIsl COBEPILICHUS MPECTYIICHUS, WU 1 GUHAHCUPO-
BaHUS TEPPOPHU3MA, HE MPEAYCMOTPEHHBIX 3aKOHOJATEIbCTBOM
BOOPYXXCHHBIX (POPMUPOBAHUN JTUOO TPYyNI, OPraHW30BAHHBIX
OTPSAIOB WJIM MPECTYMHBIX 00bEIMHEHUN (ITPECTYMHBIX OpPTaHU-
3anui).

3nech ciienyeT 0cobo OTMETUTh, UTO KOH(PUCKALIMS, KaK MpPHU-
HYJIUTEIbHO-IPABOBAsi MEPA HE MOXKET IPUMEHATHCS B OTHOILIEHUH
MPUHAJIEKANETO OOBUHSIEMOMY WJIM MHBIM JIUI[aM UMYIIECTBA,
NPUOOPETEHHOTO JO0 COBEPIICHHUS MPECTYMHOTO MACSIHUS WIN
NpUOOPETEHHOT0 HE B pe3yibTare AaHHOro aesiHus. OIHaKo crie-
[UanbHas KOH(QUCKAIUSI MOXET OBITh MPUMEHEHa K Haxosllle-
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Mycsi B 001Ieli COBMECTHOM WJIU JT0JIEBOM COOCTBEHHOCTH UMY-
IIECTBY, MOJIYYEHHOMY B PE3yJbTaTe MPECTYMHOTO ACAHUS. DTOT
MOPSAJIOK BBITEKAET U3 TpeboBauuit cratbu 248.3 YroaoBHO-IpoO-
1eccyalibHOTO Kojiekca. CoriacHO JaHHOM cTaThe, apecT HaJiara-
€TCs Ha COBMECTHYIO COOCTBEHHOCTb CYINPYTOB HJIM Ha JIOJIO
O0OBUHSIEMOTO B COOCTBEHHOCTH ¢ IpyrumMu JuriamMu. OHAKO TIpU
MPUMEHEHUN 3TOW YroJI0BHO-NIPABOBOW MEpPHI cieayeT obecrie-
YUTh 3aIIUTY 3aKOHHBIX HHTEPECOB JIUII, 00JaaI0IMINX BMECTE C
COBEPIIUBIIUM MPECTYIICHUE JUIIOM MPAaBOM COBMECTHOM MU
JI0JIEBOM COOCTBEHHOCTHU Ha 00IIlee UMYIIIECTBO, a TAKKE YJICHOB
CEMbH COBEPIIUBIIETO MPECTYIJICHUE JHUIIA.

Ucxons u3 BeimeunsnoxeHHoro, [Ineaym KoHcTUTynHMOHHOTO
CyJla ellle pa3 CYMTaeT BaXXHBIM OTMETHTh, UTO HEOOOCHOBAHHOE
HaJI0KEHHE apecTa Ha UMYILECTBO JIMIla, HE COBEPIIUBIIETO Mpe-
CTYIUICHUE UJU HE HECYUIEro MaTepUaJbHOM OTBETCTBEHHOCTH
3a JEMCTBUS JIUlla, COBEPIIUBIIETO MPECTYIICHUE, MOXKET ObITh
BOCIIPUHSTO KakKk HEMPONMOPLUHOHAJIBLHOE M 0€30CHOBATEIHLHOE
BMEIIATEIhCTBO B MPAaBO COOCTBEHHOCTH. DTO HE OTBEYaAET
KOHCTUTYIIMOHHBIM MPUHIIMIIAM CHPABEAIUBOCTH, MPOMOPIIUO-
HaJIbHOCTH M 3aKOHHOCTH OTPAaHUYEHHS TIPaB U CBOOOI, 3alIUTE
COOCTBEHHOCTH 3aKOHOM, TapaHTUU CYy€OHOM 3alIUTHI U MPOTH-
BopeuuT TpeboBaHusM yactu I crateu 13 u uvactu I crateu 60
Koncrurymuu.

Ha ocnoBanum yactu I ctarbum 60 KoHCTUTyUMU KaxJIOMY
rapaHTUPYeTCs 3alluTa ero mpaB U cBoOox B cyne. B wactu IV
JMAaHHOW CTaThW YKa3aHO, YTO KaXIbIi MOXET 00XaloBaTh B
aIMUHHUCTPATUBHOM IOPSJIKE U B CyJle NEHCTBUSA U O€37eiCTBUE
rOCyJapCTBEHHBIX OPraHOB, MOJUTUYECKUX MAPTUM, OpUIHYE-
CKUX JIUI, MyHUITUTTAJTUTETOB U JOJKHOCTHBIX JIUII.

Ha ocnoBanum yactu [ ctarpu 71 Korcturynuu cobnrwonars u
3al[MIaTh TpaBa U CBOOOBI YEIOBEKa U TpakJaHUHA, 3aKper-
neHHbie B KoHCTUTYIINH, SIBJIsIETCS 00SI3aHHOCTHIO OPTaHOB 3aKO0-
HOJIaTEeJILHOM, HCTIOTHUTENBHON U cyeOHOoM BiaacTei. B wactu 11
JIAaHHOM CTaThbU yKa3aHO, YTO HUKTO HE MOXET OIPAHUYUTH OCY-
IIECTBJICHUE TIPaB U CBOOOJ] YeI0BEKAa U IpakJaHHUHA.

PaccmoTpenue B mopsijike cyieOHOro Haja30pa kajnod Ha Mpo-
leccyalibHble ACUCTBHUS WJIM PEIIEHUs OpraHa, OCYILECTBIISIO-
I[Er0 YTOJIOBHBIM MPOIEeCC, C Meabl0 MpeIoTBpaIleHuss HeoOoc-
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HOBAHHOTO U HE3aKOHHOI'O0 OIPaHUYEHUs IIpaB U CBOOO] YeIoBe-
Ka M TpaxJaHMHA B CBA3M C YTOJOBHBIM IIpPECIIEIOBAHUEM,
rapaHTUPOBAHHOW 3aIIUTHl 3TUX MpPaB U CBOOOJ 3aKpEIUICHO B
maBe LII YromoBHO-npoiieccyaibHOTO KOJIEKCA.

Kpyr nuim, uMmeromux mpaBo 00XaloBaTh B CyJe MPOIECCY-
aJbHbIE JNENCTBUS WU MOCTAHOBJICHHUS OpraHa, OCYIIECTBISIO-
IIero YroJOBHBIM NpoLEecc, NpeaycMoTpeH crtarbeid 449.2
YTOJIOBHO-TIPOLIECCYANBHOTO KoAekca. Ha ocHOBaHMM cTaThu
449.2.3 nannoro Koxekca apyrue auma, mpaBa u cBOOOJBI KOTO-
PBIX HapYIIEHbI BCIAEICTBUE MPUHSITUS TOCTAHOBIEHUS UIIU IIPO-
BEJICHUS JIEUCTBUS, TAK)KE MOTYT 00XKaJloBaTh B MOPsIKe Cyneo-
HOTO HaJa30pa MPOIeCCyalbHbIC JAECUCTBUSA WU MOCTAHOBICHUE
Jo3HaBatens (JHIa, OCYIIECTBISIONIETO ero MOJHOMOYHS), Cle-
JloBaTeIsd W NPOKYpoOpa, OCYUIECTBISIONIETO MPOIECCyalbHOE
PYKOBOJICTBO MPEABAPUTEIBHBIM PACCIEI0BAHUEM.

Crnenyer OTMETUTH, YTO COTJIIACHO MPABOBOU MO3HIUH, CHOp-
mupoBaHHOW B [locranoBinenun Ilnenyma KoHcTHUTynHOHHOIO
cyna "O TOJKOBaAaHMU TMOJOXKEHUS "ApPyrue Jiuia, UMEIUIHe
npaBo Ha oOxanoBaHus" cratbu 449.2.3 YronoBHO-mpoIecCy-
anpHOTO Konekca AzepOaiimkanckoit PecnyOnuku ot 12 maprta
2015 rona moyioxKeHue «Apyrue Jjuiia, mpaBa u cBOOObI KOTOPBIX
HapyIICHBI BCIAEICTBUE MPUHATHS MOCTAHOBJICHUS HJIU MPOBEIEC-
HUA JeUcTBUA» cTaTbu 449.2.3 VYrojgoBHO-MPOILECCYaTbHOTO
KOJIeKCa, B CJIydae HapyIICHHUs MPoIlecCyaJbHbIMU MOCTAHOBIIE-
HUSIMU WU ACUCTBUAMHU 3aKperuieHHbIX B KoHCTUTYIMU U 3aKo-
Hax A3sepOaiixkanckoi PecnyOnuku mpaB u cBOOOA JUIl, HE
SBISIONINXCS YUaCTHUKAMHU U CTOPOHAMU YTOJOBHOTO MpoIliecca,
OJIHAKO YYaCTBYIOIIMX B YTOJOBHOM MpoIlecce Ju00 OCyIIecTB-
JSIOMUX B TOW WIM WHOW (opme YroJmoBHO-TIpOIECCyalbHbIE
npaBa WU OOS3aHHOCTH, HE MCKIIOYAET IMpaBa 00XKaJTOBAHUS
JNaHHBIX ITOCTAHOBJIEHUN WM OEHCTBUMN.

Takum oO6pazom, nuIla, MpaBa U UHTEPECHl KOTOPBIX Hapyle-
Hbl TTOCTAHOBJICHUEM WJIHU ACUCTBUAMU OpraHa, OCYIIECTBIISAIO-
IIETO YTroJIOBHOE MPOU3BOACTBO, KOTOPBIE, OJHAKO, HE SIBJISIOTCS
y4aCTHUKAMH YTOJIOBHOTO MPOIECCa, B TOM YHCJIE COOCTBEHHHU-
KU, Ha UMYIIECTBO KOTOPHIX HAJIOXKEH apecT, MOTYT 00)KaloBaTh
TaKHUe MPOLECCYAIbHbIE MOCTAHOBICHUS WIM JEUCTBUS B MOPSIKE
cyaebHOro Haja3opa.
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Crnenyer Takke OTMETHTb, YTO 3aKOHOJATelb B cTaTbe 253
YroaoBHO-IPOLIECCYAIILHOTO KOJEKCAa YCTAaHOBWJ, 4YTO JIMLA,
CUMTAIOLIME OIMIMOOYHBIM HAJOKEHUE apecTa Ha UMYLIECTBO, HE
UMeEIollee OTHOLIEHHUS K OOBHHSEMOMY, UMEIOT MPaBO Kak M0
Cyla, Tak M Ha dTame CcylaeOHOrOo pacCMOTpPEHUs OOpaTUThCS B
OpraH, OCYIUECTBIAIOIIMN YIOJIOBHBIM IMPOLECC, IO BOIPOCY
0CBOOOXIEHUS ATOr0 UMyIIecTBa OT apecTa. B crarbe 7.0.5 nan-
Horo Kozmekca B KaueCcTBE OpPraHOB, OCYIIECTBIISIOIIUX yIOJOB-
HBII IIPOLECC, YKa3aHbl KAK OpPTaHbl JO3HAaHUs, CIEICTBUS, IPO-
Kyparyphbl, TaKk U CyZbl, B IPOU3BOACTBE KOTOPBIX HAXOAATCS yIro-
JIOBHOE J€JI0 MJM HMHBbIE Marepuajbl, CBSI3aHHbIE C YTOJIOBHBIM
npecienoBanueM. B cimydae oTkasza oprasa, OCyII€CTBIISIIOLIETO
yrOJIOBHBIM mpolLiecC, B YAOBIETBOPEHUU OOpallleHHUs HIIH
HEU3BEIeHUs: UM oOparuBuierocs auua B teueHue 10 (necsatu)
CYTOK C MOMEHTa MOJy4eHUs oOpalleHus, 3TO JHUIO HMEET
npaBo TpebOoBaTh OCBOOOXJEHHS HMYIIECTBAa OT apecra B
MOPsiJIKE TPAKIAHCKOTO CYyIONPOU3BOJICTBA.

OauH U3 NOCTaBJIEHHBIX B OOpalleHUH BOIPOCOB CBA3aH C
TeM, 4TO B cTaTbe 383 VYTroiaoBHO-IPOLECCYATBHOIO KOIEKCaA,
YETKO ONpElEeIone Kpyr JIMIL, UMEIOIUX [IpaBO Ha anesis-
MMOHHOE O0XKaJoBaHWE MPUTOBOPA CyAa, HE MPEIYCMOTPEHO
MpaBo JULl, HE MPUHUMAIOIINX y4acTHsl B MPOU3BOJICTBE MO yIoO-
JIOBHOMY JIeJly, HHTE€PEChl KOTOPBIX 3aTparuBaeT IPUTOBOP CyAa
(cobcTBeHHMKA KOH(HUCKOBAaHHOTO UMYIIECTBA) Ha aleJUIsIIUOH-
HOe oOkaymoBaHue. B nanHO# HOpME MpPenyCMOTPEHO, YTO MPH-
TOBOp CyJa BIIpaBe 00KajJoBaTh HE JTI000E U0, a TOTHKO yJacT-
HUKH YTOJOBHOTO Mpoliecca.

K XxapakTepHbIM IIpU3HAKAM CTaTyca JIMLIA, HE IPUBIIEYEHHOTO
K y4acTUIO B Jeje, NpaBa M 3aKOHHbIE MHTEpPECHl KOTOPOIO
3aTPOHYTHl PELICHUEM CyJa, OTHOCSTCS HENPUBIEUYEHUE €ro B
KauyeCTBE CTOPOHBI K paccMaTpuBaE€MOMY B CyJe€ Jielly, 3aTparu-
BaHUE MPUHATHIM IO JIeJly PEIICHUEM Cy/Jia €T0 MpaB U 3aKOHHBIX
MHTEPECOB, KaK MaTepuaibHas, Tak U NpoLeccyalbHas 3auHTe-
PECOBAaHHOCTh B 3alIUTE€ CBOUX IIpaB M 3aKOHHBIX MHTEPECOB
(ITocranosnenue [Inenyma KoHcTUTynImoHHOTO Cyaa 1o xkaiobe
K.Mapaesa ot 29 utons 2016 rona).

IInenym KOHCTUTYyLMOHHOrO cyaa, BHOCS B psile CBOHUX
IIOCTAHOBJIEHUM SICHOCTHh B IIPaBOBOW CTATyC JIMLA, HE IPUBJIIE-
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YEHHOTO K yYacTHIO B J€JI€, IpaBa U 3aKOHHBIE UHTEPECHI KOTO-
pOro 3aTpoHYTHl PEUICHUEM Cyla, OTMETHJI, YTO HE MPHUBIICUECH-
HO€ K YYaCTHUIO B JI€JI€ JIUIO0, B OTHOIIEHUU KOTOPOTO BHIHECEHO
pelenue, Hapylaroliee ero npasa U cBOOOIbI WM HaJlararouiee
Ha HEro JOIOJHHUTEJIbHBIE O00S3aHHOCTH, JOKHO OBITH 00ec-
neyeHo 3P (HEeKTUBHBIMU CPEICTBAMHU JJIs BOCCTAHOBIICHUS HAPY-
HICHHBIX MPaB.

B coorBercTBUM co crarbedl 12.3 YronoBHO-IIpOIECCYaIbHOTO
KOJIEKCa B XOJI€ YTOJIOBHOTO MPOIIEcca KaXAblii UMEET MPaBo 3allu-
niath CBOM 3akperuieHHble KoHcTuTynmen mpaBa u 00S3aHHOCTH
BCEMU HE 3allpElICHHBIMHU 3aKOHOJIaTEIHLCTBOM CIIOCO0AMU U Cpe/I-
CTBAMU.

Hcxons n3 Belen3noxeHHoro, Ilnenym KoHcTuTynimonHoro
Cyla CYUTAeT, 4TO oOecredyeHue MpaBa MPUHECEHHS amness-
[MUOHHOM Xan00bl B CYJ JIMIIOM, HHTEPECHI KOTOPOTO 3aTPOHYTHI
pEUICHUEM CyJa, CIEIYET CUUTATh BOSMOKHBIM B CIIy4asiX 3HaYH-
TEJIbHOTO HAPYILIEHUS MPaB U OXPaHSIEMbIX 3aKOHOM HMHTEPECOB
JTAaHHOTO JINLA.

OpHako B COOTBETCTBHM C 3aKperyieHHbIM B ctathe 7 KoHctu-
TYUAH TPUHLMIIOM pasjeiieHuss Biacted KOHCTUTYIMOHHBINA CyJ
SABJISICTCS HE HOPMOTBOPYECKMM OPraHOM, TO €CTh MPUHUMAOIIUM
HOPMaTHUBHBIN MPaBOBOW aKT MO PETYJIMPOBAHUIO KaKUX-TMOO Mpa-
BOOTHOIIICHUI, B TOM YHCIie 00JaAat0lIMM HHUIIMATUBOW BHECEHUS
JOTIOTHEHUM U MU3MEHEHHUH B KaKOM-TMO0 HOPMATHBHBIN MPABOBOM
aKT, a BBICIIMM OPraHOM KOHCTUTYLUMOHHOIO IPABOCYIAUs, OCY-
HIECTBIISIONIMM Ha OCHOBAHHUH 3aMPOCOB M OOPAIICHHUI YIIOJIHOMO-
YEHHBIX CYOBEKTOB, WHIWBHUAYaJbHBIX >XKaJl00 KOHCTUTYIIMOHHBIN
KOHTPOJb 3a aKTaMH, NPUHATHBIMHU OpraHaMHu 3aKOHOJATEJIbHOM,
WCTIOJTHUTEIHHON U Cy[IeOHON BIACTH U MECTHOTO CaMOYIIPaBJICHHSL.

B stoMm xoHTekcTe IInenym KOHCTUTYHIMOHHOTO Cyfia CUUTAET,
4yTO BbITEKawIee u3 yactu I cratbu 60 Konctutyuuu u cratsu 6
KonBeHnuu npaBo iuIla, HE y4aCTBYIOILIETO B MPOU3BOACTBE IO
YTOJIOBHOMY €Iy, HHTEPECHl KOTOPOTO 3aTPOHYTHI IPUTOBOPOM
cyna, Ha o0pallleHue B CyJ C aneJUISIIUOHHOHN Kal000¥ JOJIKHO
PETYJINPOBATHCS B 3aKOHOJATEIBHOM IOPSJIKE.

Tak, ycTaHOBJIEHUE 3aKOHOATENIEM MTPABUI OJAYH JTAHHBIMHU
JULIAMU KaJloObl B Cy/ aneuIsiiMOHHOW MHCTAHLINU, TPUHSITUSL
&KaJloObl K MPOU3BOJACTBY M €€ PACCMOTPEHUSI MU OTKIOHECHUS
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NOCITY>XHJIO OBl TPEAOTBPAIICHNIO HEOOOCHOBAaHHOTO OTpaHHYe-
HUS UX MpaB, BeITeKaromux u3 Koucturymnuu.

Onnako B nmyHkte 6 uvactu | crarbu 94 Konctutyuuu ycra-
HOBJICHHE TPaBUJI CYAOMPOU3BOJICTBA, WCIOIHEHUS CYIeOHBIX
pELICEHUN OTHECEHO K KoMmeTeHuuun Munnu Memxnauca
A3zepbOaitmxanckoit Pecybnuku (nanee — Munnu Memxiuc).

B mensx oGecmeuyeHus npaBa Ha oOpalieHue B CyI, Mpe-
ycMoTpeHHoro yacteio | ctarbu 60 KoHcTuTynuu u crarbeid 6
KonBeHIIMU, 10 OCYIIECTBIEHUS COOTBETCTBYIONIETO PETyIHPO-
BaHUS B 3aKOHOJATEIbHOM MOPSAJAKE JIUI0, HE Y4YacTBYIOIIEE B
MPOM3BOJICTBE MO YTOJOBHOMY JI€]ly, HHTEPECHI KOTOPOTO 3aTpPo-
HYTBI IPUTOBOPOM CYyZia, B CIy4YasiX CYIIECTBEHHOTO HapyIICHUS
€ro MpaB U OXpaHAEMbIX 3aKOHOM MHTEPECOB MOXKET OBITh MpHU-
BJIEUEHO K MPOU3BOJACTBY IO YTOJIOBHOMY Jely B KayecTBe
TPEThEro Jula.

Tak, Ha ocHOBaHuuM ctatbu 179.2 YronoBHO-TIpOIECCYaTbHOTO
KOJIeKca, MPUMEHEHNE HOPM TPaXKIaHCKOTO MPOIECCyaTbHOTO 3aKO0-
HOJIaTeJIbCTBA JIOMYCKAETCS, €CIIM HOPMBI TPaXKIaHCKOTO MPOIECCy-
aJBbHOTO 3aKOHOAATENIbCTBA HE MPOTHMBOPEYAT MPUHIIMIIAM YTOJIOB-
HOTO CY/JONPOU3BOJICTBA, a MTpaBuiia, HEOOXOANUMBIC B TPOU3BO/ICTBE
0 TPaXJaHCKOMY MCKY, HE PeyCMOTpeHbI HacTosM Koaekcom.
JlaHHOE yKa3zaHue 3aKOHOJATEJNsI MO3BOJIAET JUIaM, HE TIPUBJICUCH-
HBIM K y4YacTHIO B JIeJie B XOJI€ YTOJIOBHOTO CYIOIPOU3BOICTBA,
MHTEPEChl KOTOPBIX 3aTPOHYTHI CyACOHBIM aKTOM, Ha OCHOBAHHUU
ctatbu 55.1 [paxkmancKoro mpoieccyaibHOro KoJieKca MmoAarh arne’-
JSIUOHHYIO Kajno0y Ha MPUTOBOP Cy/la B Ka4eCTBE TPEThUX JIUII,
BBIJIBUTAIONINX CAMOCTOATEIbHBIC TPEOOBAHUS K MPEAMETY CIIOpA.

3nech ciemxyer 0co00 OTMETHUTh, YTO B jkanobe, MOJaHHOU
JUIAMU, HE TPUBJIICYEHHBIMH K YYACTHUIO B JI€JI€, UHTEPECHI KOTO-
PBIX 3aTPOHYTHI CyI€OHBIM aKTOM, JIOJHKHO OBITH 00OCHOBAaHO, B
YeM COCTOUT HAPYIIEHHE BBIHECEHHBIM CYAbEH MPUTOBOPOM HX
MpaB U UHTEPECOB WJIM KaKUe MHTEPECHl 3aTPOHYTHI CyqeOHBIM
aKTOM.

Jpyroii Bompoc, MOCTaBIEHHBIA B OOpalleHUH, CBA3aH C
OTCYTCTBHUEM pETryJIWpPOBAHUS MEXaHU3Ma MPUMEHEHHS CTaThbu
183.2 Koxekca 00 ucrnoTHeHUHM HaKa3aHWH, B YaCTHOCTH, C pa3-
pelleHrueM BOIMpoca 0 MPUHAMICKHOCTH UMYILECTBA B MOPSIKE
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IPaXIaHCKOTO CYJONPOM3BOJCTBA, HECMOTPS Ha OOCTOSATEINb-
CTBa, YCTAHOBJICHHbIE UTOTOBBIM PEIIEHUEM CYy/a.

Taxk, Ha ocHoBanuu ctarbu 183.2 Komekca 00 mcnoaHeHNH HaKa-
3aHUH, CIIOpP O TOM, KOMY IPHHAMJICKUT UMYLIECTBO, MOMJIEKAIIEE
CrelMaJIbHON KOH(PHUCKAIIMY OKOHYATEIbHBIM PEIICHUEM Cya, pa3-
pelraercs B NopsAJIKe rPakJaHCKOTO CyJOIPOU3BO/ICTBA.

OnnoBpemMeHHO B cTaTbe 89 3akoHa A3zepOailijxaHCKOU
Pecny6nuku "OO ucnosHeHUU" yCTAHOBIECHO, YTO MPHU BO3HHK-
HOBEHUM CIIOpa, CBSI3aHHOTO C MPUHAJIEKHOCTHIO (TpeaHa-
3HaUYCHHEM) MUMYIIECTBa, HA KOTOPOE HampaBieHO TpeboBaHUE,
JMOJDKHUKY M IPYTHM JIMIAM, 3aUHTEpEeCOBaHHbIE (DU3UUECKHE U
IOpUANYECKHE JIMIla UMEIOT MPaBO 0OPATUTHCA B CyJ C UCKOM 00
O0CBOOOXJEHUU HMYUIECTBA U3-MOJ apecTa WU HCKIIOYEHHEM
€ro M3 CIHCKA.

Yto KacaeTcs yKazaHHOI'O BONPOCA, MPEXAE BCETO, CIENyeT
OTMETHUTh, YTO B 00EUX HOPMAx HCK CBSI3aH HE C CyTbIO BCTY-
NUBUIEr0 B 3aKOHHYIO CUJIY CyJeOHOTO pelIeHus 0 YyTOJI0BHOMY
JIelly, a C TEM, KOMY KOHKPETHO IPUHAJIECKUT UMYIIECTBO, MO~
Jexalee CIenHalbHONW KOH(PUCKAIUMHU IO OKOHYATEIbHOMY
pELIEHUIO Cy/a.

OnHako HECMOTPS Ha TO, YTO B 3aKOHOAATEIBCTBE 3aKPEIICHO
mpaBo OOpaIlieHuss ¢ UCKOM 00 YCTaHOBJIEHUHU MPUHAIC)KHOCTH
MMYUIECTBA, TEM HE MEHEE B I'PAKIAHCKO-IIPOLIECCYaIbHOM 3aKOHO-
JIaTeJIbCTBE HE YCTAaHOBJIEHBI MPOLIECCYaIbHBIE OCHOBAHUS ISl OCY-
LIECTBJIEHUsT OTOro Impasa. B 53Tom KoHTekcre Ilnenym
KOHCTUTYIIMOHHOTO Cy/la CYMTAET, YTO CJEIyeT PEKOMEH]I0BaTh
Muwimu Memxnucy yperyaupoBath B ['paxaaHCKoM Iponeccyalib-
HOM KOJIEKCE MOPSIOK OCBOOOXKIEHUS HMMYIIECTBA HM3-TI0f apecTta
WJIM UCKJIFOUYEHHUS €0 U3 CIIUCKA.

B Ilocranosnenuun "O TonkoBanuu cratbu 142 YronoBHO-IIpoO-
1eccyajabHOTO Kojekca AzepOaimxanckoit Pecyonuku" ot 8 sHBa-
ps 2020 roga ITnenym KoHCcTUTYyIMOHHOTO Cy/ia MPUIIEN K TAKOMY
BBIBO/LY, UTO MPEHOIULHAIBHOCTh BCTYNUBLIETO B 3aKOHHYIO CHITY
IIPUroBOpa CyAa OrpaHUYEHa KPyroM JIMI], B OTHOLIEHUH KOTOPBIX
BBIHECEH JJAaHHBIM MPUTOBOD.

CyObeKTUBHBIE MpeAebl MPEIOIULUNA ONPENEsIOTCS KPYyroM
JIUL, KOTOpPbIE B KAau€CTBE CTOPOHBI YIOJIOBHOI'O IPOLIECCa BBIpa-
AT CBOIO MO3ULIMIO B CYJI€ U MPEACTABISAIOT JOKA3aTeIbCTBA IS
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000CHOBaHMSA HAaHHOUW mo3uiuu. Pusndeckue UIA BXOISIIIAE B
CyObEKTHBHBIEC MpPEAEIbl, JTOJKHBI UMETh MaKCUMalbHBIH 00BEM
npolecCyalbHbIX TAPaHTUN U 0071a1aTh BO3MOKHOCTBIO BIMSIHUS Ha
cOOp U OLIEHKY 00CTOATENbCTB, BXOIAIIMX B IPEIMET T0Ka3bIBAHHUS.

Tak 4TO, OTHECEHHOCTh NPEIOAULMAIBHOCTA BCTYIIMBILETO B
CHJIy IPUTOBOpA CyJa K JIUIaM, HE YY4aCTBYIOIIUM B JAHHOM yIO-
JJOBHOM IIpoOLIECCE, JIMIIAs MOCIEAHNX YCTAHOBJIEHHBIX YIOJIOB-
HO-IIPOLIECCYaJIbHBIM 3aKOHOJATEIbCTBOM TrapaHTHH, B TOM
yucine npasa Ha 3amuTy (dacte VIII crateu 127 Koncturynun)
B CYAOIIPOU3BOACTBE, MOKET IIPUBECTHU K HAPYILICHUIO UX IIpaBa
Ha CyleOHYI0 3alluTy MpaB U cBOOOJ, 3aKPEIJIEHHOIO B CTaThe
60 Koncturynumu.

Cnenyer OTMETUTh, YTO Ha OCHOBaHMU cTaThu 82.4
I'paxkjaHCKOr0 MPOLECCYAJIbHOIO KOJIEKCAa, BCTYNHMBIIUNA B
3aKOHHYIO CHJIY IIPUIOBOpP CyAa, a TaKXe Apyroe BCTYIIMBILECE B
CHJIy TOCTAaHOBJEHHE IO YTOJIOBHOMY MpECIEIOBaHHIO 00s3a-
TEJBHBI JUISL Cyla, PacCMaTpUBAIOIIEro0 TIPa)XJaHCKOE AeI0 U
KOMMEpPUYECKHUH CIop, B 4aCTH TOTO, UMEJIO JIM MECTO COOBITHE U
OPUYACTHO JIU JIUIO K ATOMY COOBITHIO.

TakuM 00pa3oMm, BCTYNHMBIIMM B 3aKOHHYIO CHJIY IMPHUIOBOP
cyla UMeeT 00s3aTeNbHYI0 CHIIY JJIs CYyIOB, pacCMaTpUBAIOIINX
rpaxJaHCKHe jena, 00s3aTeIbHYI0 CUJY TOJIBKO B 4acTH TOTO,
OBLJIO JIU COBEPIIEHO NPECTYIJIEHUE U COBEPIIEHO JIM 3TO Ipe-
CTyIUIEHUE OOBUHSEMBIM.

Ha ocHOBaHMM BBIIIEU3JIOKEHHOIO MOKHO NPUUTH K TAaKOMY
BBIBOJlY, 4TO B cooTBeTcTBUU co craTheil 183.2 Kogekca 00
VCTIOJTHEHUH HaKa3aHUM, IS CyJla pacCMaTpPHUBAIOLIETO JIEJIO0 MO
MCKY JIMLA, HE YYaCTBYIOIIETO B NPOU3BOJCTBE IO YTOJIOBHOMY
Jiey, UHTEPEChl KOTOPOTO 3aTPOHYTHI CyAeOHBIM pELIeHHEM, O
TOM, KOMY HPHHAUICKUT HUMYUIECTBO, IOJJIEXKAIIEe CIICLU-
aJbHOM KOH(UCKAUMM, BCTYNUBIIMNA B 3aKOHHYIO CHIIYy HpPUIO-
BOp, HOCUT MNPEIOJUIMATBHBIN XapakTep TOJBKO B 4acTH TOTO,
MMEJIO JIU MECTO COOBITUE MPECTYIJIEHUS] U COBEPILIEHO JIU J1aH-
HOE MPECTyIUIeHnEe OOBUHAEMBIM.

B 10 xe Bpemsa IlmenyM KOHCTUTYIMOHHOIO Cyna CUMTAET,
yTo cTtarha 82.4 I'pakIaHCKOro MpOIECCYyaJbHOr0 KOAEKCa HE
OPUBOAUT K TOMY, YTOOBI yKa3aHHE B NPUTOBOPE MOIJIEIKAIIETO
KOH(UCKAallMM KOHKPETHOTO MMYIECTBA MPENATCTBOBAJIO JIOKa-
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3BIBAHUIO TPETHUMHU JIMIIAMU MpaBa COOCTBEHHOCTH Ha JIaHHOE
MMYIIECTBO B MOPSJKE TPAXKIAHCKOTO CYIOMPOU3BOICTBRA.

YuutsiBas BellIen3N0keHHOEe, [lnenym KoHCTUTYUHMOHHOTO
Cyla NPUXOJAUT K CIEAYIOUIUM BBIBOJAM:

— B COOTBETCTBUM CO CMBICIOM cTaThu 139 VYromoBHO-mpo-
L[ECCYATBLHOTO KOJIEKCa, BO BPEMs MPOU3BOJICTBA MO YTOJIOBHOMY
JeJly JOJKHBI OBITh yCTAaHOBJIEHBI OOCTOSTENHCTBA, MOATBEP-
KIAIONIME, YTO MpUHAANIeKaBIliee 0OBUHAEMOMY KOH(PUCKOBAH-
HO€ MMYIIECTBO MPUOOPETEHO B pe3yJbTaTe COBEPIICHUS Ipe-
CTYIJICHHUSI WIIM SIBISIETCS JOXOJIOM OT ATOr0 MMYIIECTBa JIHOO
MCTIO0Ib30BAaHHBIM WJIM MPEAHA3HAYEHHBIM JIJIsI COBEPILIECHUS Tpe-
CTYILUICHUSI OPY)KHEM, HHCTPYMEHTAMH WJIH JIPYTUMHU CpeJICTBa-
MU, a Tak)ke UMYLIECTBOM, XOTS U He MpPHUHAJJIEKAIUM O0OBHU-
HIEMOMY, HO MPUOOPETEHHBIM B PE3YJIbTAaTe€ COBEPIIEHHOTO UM
MPECTYIJICHUS,

— B COOTBETCTBUM cO cTarheir 299.3.2 YromnoBHO-mpoleccy-
aJTbHOTO KOJEKCAa, B IMOJTrOTOBUTEJIHLHOM 3acCeJIaHHU Cyaa pac-
CMaTpHUBAETCs BOMPOC O TOM, OBUIM JIM HapylIEHbI TpeOOBaHUS
Hactosimero Konekca npu npoBelIeHUH MPEeABAPUTEIBHOIO pac-
CJEIOBaHMs MO YrojJoBHOMY jeny. IIpu 3ToM cyn AgoikeH AaTh
COOTBETCTBYIOIIYIO MPABOBYIO OILEHKY Mepam, MPUHATHIM s
obecrneyeHus TPaKJIaHCKOTO MCKa W BO3MOXHOW CHelHalbHOU
koH(puckauuu. B ciayvae, ecnu Ha MOATOTOBUTEIBHOM 3aceja-
HUU CyJa BBIIIEOTMEYEHHOr0 HE MPOU30ILLIO, TO BO BpeMs
CyneOHOTr0 PacCMOTPEHHUS CIeNyeT MPOBEPUTH, AECUCTBUTEIBHO
U OMHUCAHHOE MMYIIECTBO MPUHAMICKUT OOBUHAEMOMY, a MpHU
HaJIUYUHM 0OCTOSATEIBCTB, MOATBEPKIAOIINX HAJIOKEHUE apecTa
Ha UMYIIECTBO, HE MpUHAJJIekKallee OOBUHIEMOMY, — JaTh Ipa-
BOBYIO OIIEGHKY TOMY, MPUOOPETEHO I JIaHHOE HMMYIIECTBO B
pe3yJbTaTe COBEPIICHHOTO0 OOBHHSEMBIM NPECTYINJICHUS U B
COOTBETCTBUU CO CJICJIAHHBIMU BBIBOJAMHU — HYXKHO MPUHSTH
pemeHne 00 UCKIIYEHUH ITOTO HMMYIIECTBa M3 OIMHCH, OCBO-
OO0XJIEHUHU €ro OT apecTa W BO3BPAILCHUU BIAJCIIbILY;

— crenuanbHas KOHQUCKANKS B OTHOIIEHUU UMYIIECTBA, MPU-
HaJIJICKAIIETO JIUIY, HE SBISIONIEMYCS OOBUHSIEMBIM HWIIH HE
HECYyIIeMy 3a €ro JAeMCTBHE MAaTe€pPUATbHON OTBETCTBEHHOCTH IO
3aKOHY, IPUMEHSETCS B TOM CJIy4ae, €CJIU UMEITCSI OCHOBATEb-
HbIE JI0Ka3aTeIbCTBA MPUOOPETEHUS JaHHBIM JIUIIOM UMYIIECTBA
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Ha YCIIOBHUSX, IEpPEUYUCIEHHBIX B cTarbe 99-1.3 VYrosoBHOrO
KOJEKCa;

— B cOOTBETCTBHU C 4acThio | cratbu 60 KoHcTuTyuuu u tpe-
O6oBaHusmu ctarbu 6 KoHBeHIMHU clieAyeT PEKOMEHJIOBATh
Munnn Menxnucy yperyianpoBaTh IpaBo Jiulla, HE IPUBJICYECH-
HOTO K YTOJIOBHOMY CYAONPOU3BOJICTBY, MHTEPECHl KOTOPOIO
3aTPOHYTHI MPUTOBOPOM, Ha OOpallleHUE C aNeIALUOHHOU
KamoOou B Cy/I.

B uensx obecneueHus, mpeaycCMOTPEHHOTO YacThio | crarhu
60 Koncturynuu u cratbeit 6 KonBenuun npasa Ha oOparieHue
B CyJ, 10 pa3peuieHuss BOIpOca B 3aKOHOAATEIbHOM IMOPSIKE
JUIO, HE MPUBJICYEHHOE K YTOJIOBHOMY CYAONPOU3BOJACTRY,
MHTEPEChl KOTOPOTrO 3aTPOHYTHl MPUTOBOPOM Cylla, B CIydasix
CYUIECTBEHHOTO HApyUICHUs €ro MpaB U OXPaHIEMBbIX 3aKOHOM
MHTEPECOB MOXET ObITh MPUBIEUEHO K MPOU3BOJACTBY IO YIo-
JIOBHOMY JIeJIy B Ka4€CTBE TPETHETO JIULA, BBIJBUTAIOIIETO CAMO-
CTOSITeNIbHBIE TPEOOBAHUS K MIPEIMETY CIIOpA.

Takoe mNpuBIEYEHHE [OKHO OCYIIECTBISATHCA B COOTBET-
CTBHUU cO cTarbeit 55.1 ['paxkaganckoro mpoueccyaisbHOTO0 KOJEK-
Ca C y4eTOM IPaBOBBIX MO3UILUNA, OTPAKEHHBIX B OMHUCATEIbHO-
MOTHBUPOBOYHOI yacTu Hactosamero [locraHoBiaeHus;

— C YYETOM MPABOBBIX MO3UIUMN, OTPAXKEHHBIX B OMHUCATEIbHO-
MOTHUBHUPOBOYHOW 4aCTH HactoAmero [locranoBieHuss, HA OCHO-
Bannu ctatbu 183.2 Komekca 00 uCIIOIHEHHM HaKa3aHU, cie-
IyeT peKoMeHJoBaTh Muiiu Memxnucy yperyimpoBaTh B
MOPSIAKE CIEIUATbHOTO MPOU3BOACTBA CIOP O TOM, KOMY MpH-
HAJUJISKUT MUMYIIECTBO, MOJJIeKAIIee CHelualbHON KoHUCKa-
LIUU OKOHYATEJIbHBIM PEUICHUEM CY/a.

PykoBonctBysice uacthto VI crarbm 130 Koucrutynuu
A3zepbaitpkanckoi Pecrryonmuku, craresimu 60, 62, 63, 65-67 u 69
3akona AsepOaiimxanckoii PecnyOmuku “O KoHCTUTYLIMOHHOM
cyne”, Ilnmenym KonctutynumonHoro cyaa A3zepOailikaHCKOU
PecryOnuku

ITOCTAHOBMUN.JI:

1. B cooTBercTBUU cO cMbIciaOM cTatbu 139 YrosoBHO-IpoO-
1eccyalbHOro Kojaekca AsepOaiimxanckoir PecmyOimku, BO
BpeMsi MIPOU3BOJICTBA MO YTOJIOBHOMY J€Ny JOJKHBI OBITh yCTa-
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HOBJICHBI OOCTOSITENILCTBA, IMOJTBEPXKIAIOIINE, YTO MpPUHAJJIEC-
JKaBiiee 0OBUHAEMOMY KOH(HCKOBAHHOE MMYIIECTBO MpHOOpe-
TEHO B PE3yJIbTAaTe COBEPIICHUS MPECTYIJICHUS WU SBISIETCS
JIOXOJIOM OT 3TOTO HMMYIIECTBA, JMOO HCIOJI30BAHHBIM WIIH
MpeIHAa3HAYCHHBIM JJIsl COBEPIICHUS] NPECTYILUIEHUS OPYKHUEM,
MHCTPYMEHTAMHM WJIHU JAPYTUMU CPEACTBAMHU, a TaKKe HMYIIe-
CTBOM, XOTsI U HE MIpUHAIJICKAIIUM OOBUHIEMOMY, HO TIpuoOpe-
TEHHBIM B PE3YJbTATE COBEPILICHHOI'O UM MPECTYIJICHUS.

2. B coorBeTcTBUM cO cTtaThei 299.3.2 YrosoBHO-IpoIEcCy-
aJbpHOTO Kojiekca AzepbOaiimkanckoi Pecnyonuku, B TOATOTOBHU-
TEJIbHOM 3aCEJIaHUH CyJa pacCCMaTPUBAETCS BOMIPOC O TOM, OBLIH
U HapylieHbl TpeboBanus Hactosimero Kogekca mpu nposene-
HUU TPEIBAPUTEIBHOIO PACCIEIOBAaHUA [0 YTrOJOBHOMY JENy.
[Ipu 3TOM cyn 1OJKEH AaTh COOTBETCTBYIOUIYIO ITPABOBYIO OIECH-
Ky MepaM, IPUHATBIM I 00eCTedeHus] TPaKJIaHCKOTO MCKa |
BO3MOXXHOW crHenuaibHON KoHpuckamuu. B ciaydae, eciu Ha
MOJTOTOBUTEIBHOM 3aCEJaHUU CyJ/la BHIIIIEOTMEYEHHOTO HE MPO-
M30III0, TO BO BpeMsl CyIeOHOTO pacCMOTPEHUs ClielyeT IpoBe-
PUTH, NEHUCTBUTEIBHO JU ONMMUCAHHOE UMYIIECTBO MPUHAIICIKUT
OOBUHSIEMOMY, a TIPU HAJTUYUH OOCTOSITENIHCTB, MOATBEPKIAI0-
IMX HAJIOKEHUE apecTa Ha UMYIIECTBO, HE MpUHAJJIeXKAIEe
0OBHHSIEMOMY, — AaTh MPABOBYIO OIEHKY TOMY, TPUOOPETECHO TN
JaHHOE MMYIIECTBO B PE3yJbTaTe€ COBEPHIEHHOTO OOBUHSIEMbBIM
MPECTYIUIEHUSI U B COOTBETCTBUU CO CAEJIaHHBIMHU BBIBOJIAMU —
NPUHATH PelIeHre 00 UCKITIOYEHUH dTOT0 UMYIIECTBA U3 OTHUCH,
0CBOOOXIEHUHU €T0 OT apecTa U BO3BPAILCHUU BIAJCIbITY.

3. CnenuanbHasi KOH(MUCKAIUsg B OTHOIIEHHWH HMMYIIECTBA,
NPUHAJIEKAIIETO JIUILY, HE ABJISIONIEMYCSl OOBUHSIEMBIM UIIM HE
HECYLIEMY 3a €ro AeWCTBUs MAaTe€pUaIbHON OTBETCTBEHHOCTH MO
3aKOHY, IPUMEHSETCS B TOM CJy4ae, €CJIU UMEIOTCSl OCHOBATEb-
HbIE JOKa3aTeJbCTBA MPUOOPETEHUS JaHHBIM JIUIIOM UMYIIECTBA
Ha YCJOBUAX, IEPEYUCIEHHBIX B cTartbe 99-1.3 VYromosHOro
Kozekca AsepOaiipkanckoi Pecnyonuku;

4. B coorBerctBuM ¢ 4acTthio | cratbu 60 KoHcTUTyIUM
A3zepbaiimkanckoir PecnyOnmku u TpeOoBaHHWSAMHU CTAaThu 6
KouBeHuu o 3amurte mnpas 4ea0BeKa U OCHOBHBIX CBOOOJ peKo-
MeHaoBaTh Munnun Memxknucy A3sepbaiimxanckoi Pecnybnuku
yperyiaupoBaTh MpaBO JHWIA, HE MPUBIEYEHHOTO K YTOJIOBHOMY
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CYJOIIPOU3BOJICTBY, MHTEPECHl KOTOPOTO 3aTPOHYTHI IMPHUTOBO-
poMm, Ha oOpallleHue C aneuIIHOHHON Xan000i B Cy.

B nensx obecrnedyeHus mpeaycMoTpeHHOro dactbio | crarbu
60 Koncturynuu A3sepOaiimxanckoit PecryOnuku u cratbeit 6
KonBeH1nu 0 3anuTe npas yeoBeKa U OCHOBHBIX CBOOOI MpaBa
Ha o0pallleHue B CyJ A0 pa3pelleHus Bonpoca B 3aKOHOJATENb-
HOM IMOpsJIKE JIMIO, HE MPUBJICYEHHOE K YTOJOBHOMY CYAO-
MPOU3BOJICTBY, MHTEPECHl KOTOPOTO 3aTPOHYTHl MPUTOBOPOM
cyla, B cllyyasiX CyUI€CTBEHHOI'O0 HapylUIE€HHsS €ro MpaB U OoXpa-
HSEMBIX 3aKOHOM HHTEPECOB MOXXET OBITH NMPHUBICUYECHO K MPO-
M3BOJICTBY 11O YTOJOBHOMY Je€lly B Kaue€CTBE TPEThEro Jula,
BBIIBUTAIONIETO CAMOCTOSITENIbHbIE TpPeOOBaHHUS K MPEIAMETY
criopa.

Takoe MNpuUBIIEYEHHE [OJKHO OCYIIECTBISATHCA B COOTBET-
cTBHUU cO cTarbeil 55.1 ['paxkagaHckoro mpoueccyasbHOTO KOJEK-
ca AzepOaiimxanckoil PecnmyOnuku ¢ ydueToM MpaBOBBIX MO3M-
UUH, OTPaXEHHBIX B OINUCATEIbHO-MOTUBHUPOBOYHON YacTH
HacTosmero [loctanoBieHus.

5. C y4yeToM NpaBOBBIX MO3ULHI, OTPAKEHHBIX B OMUCATENb-
HO-MOTHUBHUPOBOYHOW 4YacTu Hactosimero lloctanoBnenus, Ha
ocHoBanuu ctarbu 183.2 Konekca AszepOailigxaHckoin
Pecnybnukum 00 WCHONHEHWHM HaKa3aHUM, pPEKOMEHIOBaTh
Muumn Memknucy Azepbaiikanckoit Pecnmybnuku yperynupo-
BaTh B MOPSJKE CHEUHAIbHOTO MPOU3BOACTBA CIOP O TOM, KOMY
NPUHAJICKUT UMYIIECTBO, MOJJIEKalee CIenrnaIbHOl KOHDH-
CKallMM OKOHYATEJIbHBIM PELICHUEM CY/a.

6. [locTaHoBEHHE BCTyNaeT B CHILY CO JIHS ONMYyOJIUKOBAaHUS.

7. IloctanoBienue omnyOJMKOBaTH B OQUIUATBHBIX TOCY-
MapCTBEHHBIX ra3erax AsepOaiimkanckoit PecnyOnuku u
«Bectuuke Koncturynuonnoro cyna AszepOalijgxaHCKOU
PecnyOnuku», a Takke pa3MecTUTh Ha O(UIIMAJIBHOM UHTEPHET-
cauTe KoncTutynnonHoro cyna A3zepbaiiykaHCKOM
PecnyOnuku.

8. IlocTaHOBIEHUE SABISAETCS OKOHYATEIbHBIM M HE MOXKET
OBITh OTMEHEHO, U3MEHEHO WM OQUIIMAIBHO UCTOJIKOBAHO HU
OJTHUM OpPTaHOM WJIHU JTULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSi PLENUMUNUN
QORARI

Azarbaycan Respublikasi Cinayat Macallasinin 263-cii
maddasinin Qeyd hissasinin vo Azarbaycan Respublikasi
Inzibati Xotalar Macallasinin 38-ci maddasinin bazi
miiddoalarinin sorh edilmasino dair

9 mart 2022-ci il Baki sohori

Azorbaycan Respublikas1 Konstitusiya Mohkomosinin
Plenumu Forhad Abdullayev (sodr), Sona Salmanova, Humay
Ofondiyeva, Rovson Ismayilov (moruzoci-hakim), Ceyhun
Qaracayev, Rafael Qvaladze, Mahir Muradov, Isa Nocofov vo
Kamran Sofiyevdon ibarat torkibdo,

mohkomo katibi Foraid Oliyevin istiraki ilo,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddosinin
VI hissasing, “Konstitusiya Mohkomosi haqqinda” Azorbaycan
Respublikas1t Qanununun 27.2 vo 33-cii maddslorine vo Azorbaycan
Respublikas1t Konstitusiya Mohkomasinin Daxili Nizamnamasinin
39-cu maddosino miivafiq olaraq, xiisusi konstitusiya icraatinin
yazili prosedur gaydasinda kecirilon mohkomo iclasinda Gonco
Apellyasiya Mohkomosinin miiracioti asasinda Azarbaycan
Respublikasi Cinayot Macallasinin 263-cii maddesinin Qeyd
hissosinin vo Azarbaycan Respublikasi Inzibati Xotalar Mocallasinin
38-ci maddoasinin bozi miiddoalarinin sorh edilmosino dair
konstitusiya isino baxdi.

Is iizro hakim R.Ismayilovun moruzoesini, maraqli subyekt-
lorin niimayandslori Ganco Apellyasiya Mohkomosinin Cinayot
Kollegiyasinin sodri T.Muxtarovun vo Azarbaycan Respublikasi
Milli Maclisi Aparatinin Dovlat quruculugu, inzibati vo horbi
ganunvericilik sobosinin miidiri H.M.Seyidin, miitoxassislor
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Azorbaycan Respublikast Ali  Mohkomasinin  Cinayaot
Kollegiyasinin hakimi S$.Yusifovun, Azorbaycan Respublikasi
Bas Prokurorlugunun Hiiquqi tominat vo insan hiiquqlari
mosololori idarasinin roisi A.Osmanovanin vo Baki Apellyasiya
Mohkomosinin  hakimi H.Mommodovun miilahizalarini,
ekspertlor Baki Dovlat Universitetinin Hiiquq fakiiltasinin
Konstitusiya hiiququ kafedrasinin miisllimi, hiiquq tlizro folsofo
doktoru G.Cobinin vo Cinayot hiiququ vo kriminologiya
kafedrasinin  dosenti, hiiquq lzro folsofo  doktoru
M.Bayramovanin roylorini vo is materiallarin1 arasdirib
miizakiro edorok, Azorbaycan Respublikast Konstitusiya
Mohkomasinin Plenumu

MUOYYON ETDI:

Gonco Apellyasiya Mohkomasi Azorbaycan Respublikasinin
Konstitusiya Mohkomosino (bundan sonra — Konstitusiya
Mohkomasi) miiraciot edorok, Azorbaycan Respublikasi Cinayot
Maocollosinin (bundan sonra — Cinayat Moacollosi) 263-cii
maddoasinin Qeyd hissasinin 2-ci bondinin “bu halda soxsin
omollorindo inzibati xota torkibinin olamatlori olduqda o,
Azorbaycan Respublikasinin Inzibati Xotalar Mocallosindo
nozords tutulmus qaydada mosuliyyato colb edilir” miiddoasinin
Azorbaycan Respublikasi Konstitusiyasinin (bundan sonra —
Konstitusiya) 64-cii maddoesi, “Insan hiiquglarinin vo osas
azadliqlarin miidafiasi hagqinda” Konvensiyaya (bundan sonra —
Konvensiya) dair 7 sayli Protokolun 4-cli maddasi baximindan,
eloco do Azarbaycan Respublikasi Inzibati Xotalar Moacallosinin
(bundan sonra — Inzibati Xotalar Macallasi) 38.1, 38.2, 38.3 vo
38.5-ci maddslorinin hiiquqi miioyyonlik prinsipi baximindan
sorh edilmasini xahis etmisdir.

Miiraciotdo qeyd olunur ki, M.Haciyevin torotdiyi yol-
noqliyyat hadisosi noticosindo sornisinlordon T.Osodov
saglamliga az agir zororvurmaya aid olan xosarot almaqla
yanasl, yiingiil zorarvurmaya sobab olan xasarat, R.9hmadov iso
saglamliga agir zororvurmaya sobab olan xosarot almigdir.

Gonco horbi prokurorlugu torofindon aparilmis arasdirma
noticosindo Cinayoat Macollasinin 263-cii maddasinin Qeyd
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hissasinin 2-ci bondino 9sason zororgokmis soxslo barigdigina vo
doymis =zorori Ododiyino goéro M.Haciyev Azorbaycan
Respublikasi Cinayat-Prosessual Macallasinin (bundan sonra —
Cinayot-Prosessual Macollasi) 39.1.11 vo 40.3-cli maddoloarino
uygun olaraq cinayot mosuliyyotindon azad edilmis vo barasindo
Cinayat Macallosinin 263.1 vo 263.1-1-ci maddslari ilo cinayot
1sinin baslanmasi rodd edilmisdir.

Miiraciotdon goriindiiyti kimi, Gonco horbi prokuroru
mohkomo-tibbi ekspertizasinin royinin T.Osadova miinasibatda
“digor xosaratlor iso saglamligin qisa miiddstdo pozulmasina
sobab olan yiingiil zoror vurmaya aiddir” hissasini rohbor tutaraq
M.Haciyev barosindo Inzibati Xotalar Mocollosinin 327.8-ci
maddosi ilo inzibati xota haqqinda is iizro icraata baslanmasi
haqqinda qorar gobul edorak isi baxilmasi iiciin Gonco Horbi
Mohkomosine gondormisdir.

Gonco Horbi Mohkomasinin qorar1 ilo omolinds inzibati
xotanin torkibi olmadigindan M.Haciyev barasindo Inzibati
Xotalar Macollosinin 327.8-ci maddosi ilo baslanmis inzibati
xota haqqinda is iizro icraata xitam verilmis vo o, inzibati
mosuliyyotdon azad edilmisdir.

Mohkomonin gonastine gors, M.Haciyev Cinayat Macollosinin
263-cli maddasinin Qeyd hissasinin 2-ci bandino asason zororgokmis
soxslo barigdigina vo doymis zorori 6dodiyino goro cinayot
mosuliyystindon azad edildikdon sonra onun eyni bir amalls, yoni
bas vermis yol-nogliyyat hadisasi noticosinde T.Osodovun
saglamligina yetirilon yiingiil zororvurmaya goro Inzibati Xotalar
Macallasinin 327.8-ci maddasi ila inzibati mosuliyyato colb edilmosi
hom beynolxalq aktlarda, hom do milli ganunvericilikdo 6z oksini
tapmis eyni hiiquq pozuntusuna gors iki dofo coza ola bilmoz (non
bis in idem) prinsipine ziddir.

Gonco horbi prokuroru homin gorardan apellyasiya protesti
verarok Gonco Horbi Mohkomaosinin gorarinin logv edilmosi vo
M.Haciyevin inzibati mosuliyyoto colb edilmosi barodo qorar
cixarilmasini xahis etmisdir. Protest onunla osaslandirilmisdir
ki, hadiso zamani az agir vo ylingiil dorocali bodon xosarati almis
T.Osodov arasdirma zamani orizo 1lo miiraciot edorok
M.Haciyevlo barigdigini, ona doymis ziyanin 6donildiyini vo
sonuncudan heg bir sikayati olmadigini bildirmis, buna gore do
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Cinayot Macoallosinin miivafiq maddesinin Qeyd hissasinin
tolobino osason cinayot isinin baslanmasi rodd edilmisdir. Lakin
Inzibati Xotalar Macollesinin 327-ci maddesinda zoror gokmis
soxslo barigmaqla bagli inzibati mosuliyyotdon azad etmo
nozords tutulmadigindan (homin Macollonin 157, 158-ci vo
Xiisusi hissasinin miivafiq maddoslorinin Qeyd hissalorinds
bilavasito miioyyon edilmis hallar istisna olmaqla), M.Haciyev
homin omolo gdro inzibati moasuliyyato colb olunmalidir.
Miiraciotdo qaldirilan digor mosolo Inzibati Xotalar
Macallasinin inzibati masuliyyoto colbetmo miiddstlorine dair
38-ci maddosindo 6z oksini tapmis miiddoalar arasinda mévcud
geyri-miioyyonliklo baglhidir. Belo ki, Maocollonin 38.1-ci
maddosino osason, inzibati tonbeh inzibati xotanin torodildiyi
glindon on geci ii¢ ay keconodok verilo bilor. Dairasi miioyyon
edilmis inzibiti xotalara goro tonbeh xotanin toradildiyi giindon
on geci bir il kegadok verilo bilor. Bundan fargli olaraq inzibati
Xotalar Macoallasinin  38.3-cii maddssinda inzibati xaota
hadisosinin hansi tarixdo bas vermosindon asili olmayaraq,
inzibati tonbehin cinayot isinin baslanmasinin rodd edilmosi vo
ya ona xitam verilmasi haqqinda gorar qobul edildiyi giindon an
geci li¢ ay kegonadok verilo bilmasi miioyyon edilmisdir.
Miiraciotedonin gonaotino goro, belo bir gaydanin miioyyon
edilmosi homin maddalorin totbiqi zamani1 miioyyon ¢otinliklors
sobob olur. Masalon, cinayat isinin baslanmasinin rodd edilmosi
vo ya ona xitam verilmasi haqqinda gorar hadisonin torodildiyi
glindon bir il ke¢dikdon sonra gobul edildiyi toqdirde, soxsin
inzibati mosuliyyato colb edilmosi Inzibati Xotalar Macallosinin
38.1-ci maddasindo miioyyon edilmis qaydaya uygun golmir.
Gostorilonlori nozors alaraq, Gonco Apellyasiya Mohkomasi
qanunguluq, odalatlilik vo eyni hiiquq pozuntusuna goro iki dofo
coza ola bilmoz (non bis in idem) prinsiplorini, o climloden
hiiqugtatbigetms tocriibasinin vahidliyini tomin etmok mogsadi ilo
Cinayot Mocollasinin 263-cii maddosinin Qeyd hissosinin 2-ci
bondinin miivafiq miiddeasinin, habels Inzibati Xotalar Macallosinin
38-ci maddoasinin bazi miilddealarinin sorh edilmasinin zoruriliyi
gonasting golmisdir.
Konstitusiya Mohkomosinin Plenumu miiraciotlo olagodar
asagidakilar1 geyd edir.
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Konstitusiyanin 64-cii maddasino asason, he¢ kos bir cinayato
gora tokraron mohkum edilo bilmoz. Hiiququn hamiligla qabul
edilmis eyni hiiquq pozuntusuna gors iki dofs coza ola bilmoz (non
bis in idem) prinsipini ifado edon bu konstitusiya normasinin
monasina uygun olaraq, avvallor térotdiyi cinayato gors mohkum
edilmis soxsin homin cinaysto goro tokraron mohkum edilmosi
qadagan edilir. Bu o demakdir ki, bir soxs eyni cinayato goro tokrar
olaraq cinayot mosuliyyotino colb edilo vo cozalandirila bilmoz.
Homin hiiquq 06z konstitusiya-hiiquqi tobioti baximindan
mohdudlagdirila bilmoaz vo mahiyyaet etibari ilo hom ganunvericiliya,
hom do togsirkar goxsi cinayat mosuliyyatino colb edon vo ona
cozanin novini vo haddini miisyyoan edon hiiquqtatbigedicilora
istiqgamotlonmisdir  (Konstitusiya Mohkomosi  Plenumunun
“Azorbaycan Respublikasi Cinayat Macallasinin 177-ci maddasinin
Qeyd hissasinin 3-cii bondinin sorh edilmasi haqqinda” 2013-cii il
4 mart tarixli Qorart).

Eyni omolo goéro tokraron mosuliyyoto colb edilmoys yol
verilmomosino dair prinsip cinayot, cinayot-prosessual vo
inzibati xotalar qanunvericiliklorindo do oks olunmusdur. Belo
ki, Cinayot Macallasinin 8.2-ci maddosine asason, he¢ kas eyni
bir cinayoto goro iki dofo cinayot mosuliyyatino colb oluna
bilmoz. Cinayat-Prosessual Mocallasinin 34.1-ci maddasinda
gostorilmisdir ki, heg kos eyni omalin torodilmosino goro tokrar
mohkum edilo bilmoz. Inzibati Xotalar Macollosinin 9.2-ci
maddosine miivafiq olaraq, bir inzibati xotaya goro he¢ kim iki
dofo inzibati mosuliyyato calb oluna bilmoz.

Bir omolo goro iki dofe mohkum edilmomok vo ya
cozalandirilmamagq hiiququ Azorbaycan Respublikasinin torofdar
cixdig1 beynolxalqg-hiiquqi aktlarda da ifado olunmusdur. Belos ki,
Konvensiyaya dair 7 sayli Protokolun 4-cii maddosinin 1-ci
bondino asason, he¢ kos hor hansi dévlotin qanunlarina vo ya
cinayot-prosessual normalarina miivafiq olaraq artiq boraot
aldig1 vo ya mohkum edildiyi cinayotloro gdéro, homin dovlatin
yurisdiksiyast ¢or¢ivosindo cinayot qaydasinda tokrar mohkum
edilo vo ya cozalandirila bilmoz.

Insan Hiiquglar: iizro Avropa Mohkomosinin (bundan sonra —
Avropa Mohkomosi) BoOyiikk Palatasinin Sergey Zolotukhinin
Rusiyaya qars1 is tizro 2009-cu il 10 fevral tarixli Qorarindaki
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movgeyina asason, Konvensiyaya dair 7 sayli Protokolun 4-cii
maddasi ikinci cinayatin eyni faktlardan vo ya birinci cinayatin
osasinda duran faktlarla “ohomiyyotli doracads™ eyni olan
faktlardan iroli goldiyi hallarda soxsin ikinci “cinayoto” goro
cinayot toqibino moruz qalmasini vo mohkomoyo verilmosini
qadagan edon norma kimi qobul edilmolidir (§§ 79-82).

Homin Qorarda Avropa Mohkomosi onu da gostormisdir ki,
7 saylt Protokolun 4-cii maddosindo tosbit edilmis tominat ovvolki
itttham vo ya boraot hokmiiniin “res judicata” qlivvosino artiq
mindiyi halda yeni cinayat isi baslandiqda yer alir... Konvensiyaya
dair 7 sayli Protokolun 4-cii maddosinin mogsadi “yekun” qorarla
noticalonmis cinayat toqibinin tokrarlanmasini gadagan etmakdir. Oz
novbosindo “Cinayat islori iizro hokmlorin beynolxalq qaydada
taninmas1 haqqinda” Avropa Konvensiyasina istinad edon
Konvensiyaya dair 7 sayli Protokolun Izahedici Maruzasino miivafiq
olaraq, “qorar” ononovi ifadoyo goro “res judicata” qiivvosino
mindikds yekun sayilir (§ 83, 107).

Avropa Mohkomasi homginin miioyyon etmisdir ki, prokuror
torofindon cinayoat igino xitam verilmasi no itttham hékmiini, no
do borast hokmiinii toskil etmir vo buna goro do 7 sayl
Protokolun 4-cii maddosi bu situasiyaya totbiq edilo bilmoz
(Boyiik Palatanin Margu§ Xorvatiyaya qarsi is tizro 2014-cii il
27 May tarixli Qorari, § 120).

Beloliklo, Cinayot Macoallosinin 263-cli maddosinin Qeyd
hissosino osason zororgokmis soxslo barisdigdan vo cinayot
mosuliyyatindon azad olunduqdan sonra soxsin Inzibati Xotalar
Macallasinin  327.8-ci maddasine uygun olaraq inzibati
mosuliyyato calb edilmosi eyni hiiquq pozuntusuna goro iki dofo
coza ola bilmoz (non bis in idem) prinsipinin pozulmasina
gotirib ¢ixarmir, ¢iinki bu hiiquqi voziyyst homin prinsipin
totbiqi sahasina daxil deyil.

Bununla bels eyni hiiquq pozuntusuna gors iki dofs caza ola
bilmoz (non bis in idem) prinsipinin miraciotdo qaldirilan
birinci mosaloya tosirini tamamilo istisna etmok olmaz. Belo ki,
soxsin omoalinin Cinayot Macoallasinin 263.1-ci maddosi vo
Inzibati Xotalar Macollasinin 327.8-ci maddosila tdvsifi zamani
goOstorilon cinayot omolinin obyektiv torofinin vo inzibati xotanin
eyni olamotlori iki dofo nozoro alinir. Bu sobobdon gostorilon
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soxsin eyni zamanda hom Inzibati Xotalar Mocallosinin 327.8-ci
maddosilo nozordo tutulmus inzibati mosuliyyoto, hom do
Cinayat Macollasinin 263.1-ci maddasilo nazords tutulmus
cinayot mosuliyyotino colb edilmasi non bis in idem prinsipi
baximindan yolverilmazdir.

Azorbaycan Respublikasi Ali Mohkomaosi Plenumunun “Yol
horokoti vo noqliyyat vasitolorinin istismar1 qaydalarinin
pozulmasina dair cinayot islori {izro mohkomo tocriibasi
haqqinda” 15 noyabr 2013-cii 1l tarixli Qorarinin 17-ci bondindo
da geyd olunur ki, konkret bir hadisads yol-harokati vo naqliyyat
vasitolorinin istismart qaydalarinin  pozulmasi Cinayot
Macollasinin 263.1, 263.1-1, 263.2, 263.3, 263-1.1, 263-1.2,
263-1.3, 263-1.4, 351.1, 351.1-1, 351.2 vo 351.3-ci
maddoalorinds nozorda tutulmus naticalordon bir negasino sobab
oldugda, togsirlondirilon soxso elan olunmus ittithamda vo
itttham hokmiiniin tosviri-asaslandirici hissasindo bas vermis
naticoalorin hamis1 gostorilmoli, lakin onun omali cinayat
ganununun bu naticolordon daha agirina goro mosuliyyot
nozords tutan maddosi ilo tovsif edilmolidir.

Bundan olavo Inzibati Xotalar Mocollosinin 53.1.7-ci
maddasinin tolobino asason Cinayat Macollasinin 263.1-ci
maddasindo nozords tutulmus cinayat torkibinin oslamatlori
osasinda cinayot isinin baslanmasi haqqinda qorar olduqda
Inzibati Xotalar Mocollosinin 327.8-ci maddoesi ilo nozordo
tutulmus inzibati xotaya dair is {izro icraata xitam verilmolidir.

Belo ki, Inzibati Xotalar Moacollosinin 53.1.7-ci maddasine
asasan, barasinda inzibati xota haqqinda is lizro icraat aparilan
soxs9 aid eyni fakt lizro inzibati tonbeh etmok haqqinda hakimin,
solahiyyotli orqanin (vozifsli soxsin) qorart olduqda, yaxud
inzibati xota haqqinda iso xitam verilmasi barasindo logv
edilmomis qorar olduqda, habelo homin fakt iizro cinayot isi
baslamaq hagqinda gorar olduqda inzibati xotalar haqqinda islor
lizro icraat baslanila bilmoz, baslanmis icraata iso xitam verilir.
Bu ciir hiiquqi tonzimetmo natico etibarilo Konstitusiyanin 64-cii
maddosinin toloblorinin pozulmasinin qarsisinin alinmasina
yonalmisdir.

Bununla da Inzibati Xotalar Mocallesinin 53.1.7-ci
maddosindo nozordo tutulmus osasla inzibati xota haqqinda is
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lizro icraata xitam verilmasi masalosinin holli zamani cinayat
isinin baslanmast haqqinda qorar qgobul edilorkon Cinayot
Macallasinin Xiisusi hissasinin maddosilo tovsif edilmosi tiglin
soxs torofindon torodilmis hiiquqazidd omolin hansi osas
olamotlorinin nazors alinib-alinmamasini, onlardan hor hansi
birinin inzibati xota haqqinda is {izro icraata baglanarkon soxsin
harakatlorinin tovsifinin asasinda duran olamotlorlo ust-iisto
diislib-diismomosini miioyyan etmok lazimdir.

Konstitusiya Mohkomosinin Plenumu hesab edir ki, eyni
yanasma Cinayat Macollosinin 263.1-ci maddosi ilo ittiham
olunan soxsin hom az agir zoror, hom do yiingiil badon xosarati
yetirdiyi zoror¢cokmis soxslo barigsmasi zamani da rohbor
tutulmalidir. Burada homg¢inin Cinayat Mocollasinin 263-cii
maddosinin Qeyd hissosinin yiingiill bodon xosarotlori ilo
olagodar hallar1 da ohato edon doymis zororin tamamilo
0donilmasing dair ikinci bondinin birinci climlasinin toloblorinin
nozoro alinmasi vacibdir. Bundan olavo Cinayot-Prosessual
Macollasinin 40.3 vo 305.1-ci maddolori ilo cinayot isi lzro
icraata xitam verildikdon sonra soxsin Inzibati Xotalar
Macollasinin 327.8-ci maddosilo inzibati mosuliyyato colb
edilmasi elo homin Macallonin 9-cu maddssindo do nozords
tutulmus Umumhiiquqi prinsip olan odalatlilik prinsipinin
pozulmasina gotirib ¢ixaracaqdir.

Gostarilonlorlo yanasi Konstitusiya Mohkomasinin Plenumu onu
da qgeyd etmoyi vacib hesab edir ki, cinayst qanunvericiliyi ilo
inzibati xotalara dair qanunvericiliyin vozifolorinin eyniliyina
baxmayaraq, Cinayat Macallasi ehtiyatsizligdan soxsin saglamligina
az agir vo ya agir zoror vurulmasina sobob olan yol horokoti vo
noqgliyyat vasitolorinin istismar1 gaydalarinin pozulmasi (Cinayat
Macallasinin 263.1 vo 263.1-1-ci maddslori) cinayatini torotmis
soxsin zorargokmis soxslo barigsmasi vo ona doymis ziyani tamamilo
0domasi osast ilo cinayat mosuliyyotindon azad olunmasina imkan
verdiyi halda, Inzibati Xotalar Macollosi homin Mocoallonin
327.1-327.6, 328 va 330-cu maddolorindo nozords tutulmus xotalar
noticosindo zoror ¢okmis soxsin saglamligina yiingiil bodon
xosaratinin yetirilmosino goro (Inzibati Xotalar Macallosinin 327.8-ci
maddosi) inzibati mosuliyyotdon azad olunmagin belo osasini
nozordo tutmamisdir. Goriindiiyti kimi, cinayst vo inzibati-delikt
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qanunvericiliklorinin geyd olunan miiddoalarinin sistemlogdirilmis
uygunluguna baxmayaraq, barisiq imkani ilo olagodar masals forqli
sokilds hall olunur.

Bu monada geyd olunmalidir ki, sistemli sokildo olagoli vo
oxsar olan miinasibotlorin hiiquqi tonzimlomosindo Cinayot
Mocollesino miivafiq doyisikliyin edilmosi halinda Inzibati
Xaotalar Macollasina do belo doyisikliyin edilmasi labiid xarakter
dasiyir. Bu movqge daha sort coza nozordo tutmus maddonin
miiddoasinin liberallagdirilmasi hallarinda xiisusilo aktualdair.

Miiraciatdo qaldirilan digor masals inzibati mosuliyyata colb etma
middotinin bitmo vaxtinin inzibati xotalar ganunvericiliyinds 6z
oksini tapmamasi ilo baghdir.

Bununla slaqodar gostorilmalidir ki, Inzibati Xotalar Mocallosinin
38.1-ci maddoasino asasaon, inzibati tonbeh inzibati xotanin toradildiyi
giindon on geci ii¢ ay keconadok verils bilor. Homin maddonin ikinci
ciimlasindo sadalanmis inzibati tonbehin on geci bir il kegonadok
verilmoasino aid edilon inzibati xotalar, homin Macallonin Xiisusi
hissosindoki eyniadli fosilloro daxil olan vo ya eyniadli inzibati
xotalarla baghdir. Inzibati Xotalar Macallosinin 38.2-ci maddosi
mioyyon edir ki, Macallonin 38.1-ci maddssindo nozords tutulan
miiddatlor uzanan inzibati xotalara miinasibatdo xotanin askara
cixarildigr glindon hesablanir.

Macollonin 38.3-cii maddosindo iso cinayoat mosuliyyatini
istisna edon hallar oldugu halda inzibati tonbehin totbiq edilmasi
miiddoti gostorilmisdir. Maddonin dispozisiyasina osason,
cinayot isinin baslanmasi rodd edildikdo vo ya cinayat isino
xitam verildikdos, lakin soxsin omollorindo inzibati xota
torkibinin biitiin olamoatlori olduqda, inzibati tonbeh cinayot
isinin baslanmasinin rodd edilmasi vo ya ona xitam verilmosi
haqqinda qorar gobul edildiyi giindon an geci li¢ ay kegonodok
verila bilar.

Inzibati masuliyyato colbetmo miiddoti elo bir miiddotdir ki,
onun orzindo soxs, hiiqugpozmaya yol verdiyino gdéro inzibati
tonbeho moruz qala bilor. Inzibati mosuliyyato colbetmo
miiddotinin bitmasi inzibati xatalar haqqinda islor lizro icraatin
baslanilmasini istisna edon, baslanmis icraata iso xitam
verilmosina sobob olan hallardan biridir (Inzibati Xotalar
Macoallasinin 53.1.6-c1 maddasi).
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Bu ciir miiddotlori nazords tutarkon vo onlarin hesablanmasi
qaydalarint miioyyon edorkon qanunverici Konstitusiyanin 71-ci
maddosinin IT hissasindon irali golon insan vo vatondas hiiquq vo
azadliglarinin hiiquqi tonzimlonmosi zamani soxsi vo publik
maraqlar arasindaki tarazligin goézlonilmosi tolobini rohbor
tutaraq inzibati mosuliyyotin qacilmazliginin tomin olunmasi
lclin sorait yaratmaqla yanasi, eyni zamanda inzibati xota
torotmis soxslorin osassiz olaraq uzun miiddoto inzibati toqib vo
inzibati tonbehin totbiqi tohliikosi altinda qalmasinin qarsisini
almaq moqsodini giidmiisdiir.

Inzibati Xotalar Mocollasinin 38.1-ci maddoesinin miiddoalari
nozoro alinmadan homin Macollonin 38.3-cii maddosinin horfi
tofsiri yol horokoti gaydalarinin pozulmasina goro inzibati
tonbehin inzibati xotanin torodildiyi giindon bir il kecondon
sonra da verilo bilmasi hallarini istisna etmir.

Belo tofsir hom do faktiki olaraq inzibati mosuliyyoto
colbetmo miiddatinin geyri-miioyyon miiddotodok uzadilmasina
imkan yaradir. Belo hallarda inzibati mosuliyyato colbetmo
miiddoti hotta cinayat mosuliyyatino colbetmo miiddotindon do
artiq ola bilor. Belo ki, bu halda cinayat toqibi lizro icraatin
dayandirilmasi, ibtidai arasdirmanin vo ya mohkoma baxisinin
uzanmasi vo ya prosessual horokotlorinin tokrarlanmasi istisna
edilmir.

Bununla da cinayat isinin baslanmasinin rodd olundugu, lakin
soxsin omollorindo inzibati xota torkibinin biitiin olamotlori
oldugu hallarda inzibati mosuliyyoto colbetmo miiddatinin
xotanin toradildiyi (askara ¢ixarildigi) giindon deyil, cinayot
isinin baslanmasinin rodd edilmosi vo ya cinayat isino xitam
verilmosi barado qorarin gobul edildiyi glindon hesablanmasi
hiiquqi miioyyonlik, odalot, boraborlik vo inzibati mosuliyyot
sahosindo totbiq edilon mohdudiyyostlorin konstitusiya
ohomiyyotli moqgsodloro miitonasib olmast prinsiplori ilo
uygunsuzluq toskil edir.

Konstitusiya Mohkomosinin Plenumu ovvalki gorarlarinda
dofolorlo geyd etmisdir ki, mohkomo tocriibasindo normativ
hiiquqi aktlarin miiddoalar1 onlarin konstitusiya hiiquqi monasina
uygun totbiq olunmalidir (“M.Mommodovun sikayoti osasinda
Azorbaycan Respublikasi Inzibati Prosessual Macollosinin 55-ci
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maddosinin bozi miiddoalarinin Azorbaycan Respublikasi
Konstitusiyasinin 60-c1 maddosinin I hissosino uygunlugunun
yoxlanilmasina dair” 2014-cii il 29 aprel vo “Azorbaycan
Respublikas1 Inzibati Xotalar Mocollosinin 132.1.2 vo 53-cii
maddoalorinin olagoli sokildo sorh edilmosino dair” 2021-ci il 11
noyabr tarixli Qorarlar).

Bu hiiquqi movgeyin davami olaraq qeyd olunmalidir ki,
normanin miimkiin olan biitiin tofsiri variantlart sirasindan
mohkomolor yalniz konstitusiyaya uygun olana iistiinliik
vermolidirlor. ©gor normanin tofsiri konstitusion norma vo
prinsiplorin pozulmasina gotirib c¢ixarirsa, onun konkret iso
totbiq olunmasi yolverilmozdir. Mohkoma tocriibosi, yalniz
normanin konstitusion tolobloro uygun golon mozmununun
miioyyonlosdirlmosino imkan veron, hami torofindon qobul
edilmis qaydalara uygun aparilmis tofsirino osaslanmalidir.

Yuxarida gostorilonlora osason qeyd etmok lazimdir ki,
Inzibati Xatalar Mocallosinin 38.1-ci maddoesing asasen inzibati
moasuliyyata colb etms miiddatinin bitms vaxtinin miioyyon
edilmosi mosalasinin holli zamani Inzibati Xotalar Macallosinin
38.1 va 38.2-ci maddalarinin homin Macallonin 38.3-cli maddasi
ila sistemli alagasindon ¢ix1s etmak lazimdir.

Yoni cinayot isinin baslanmasi rodd edildikds vo ya cinayot
isino xitam verildikdo, lakin soxsin omollorindo inzibati xota
torkibinin biitiin olamatlori olduqda, inzibati tonbeh cinayot
isinin baslanmasinin rodd edilmosi vo ya ona xitam verilmosi
haqqinda gorar gobul edildiyi giindon on geci li¢ ay kegonodok
verilmolidir. Lakin belo olan hallarda inzibati tonbeh inzibati
xotanin toradildiyi (askara c¢ixarildigi) giinden on geci bir il
keconoadok verilo bilar.

Gostorilonlora osason Konstitusiya Mohkomasinin Plenumu
asagidaki noticolors golir:

— Cinayat Maocollesinin 263-cii maddosinin Qeyd hissasing
miivafiq olaraq cinayot torotmis soxsin cinayat moasuliyyatindon
azad edilmasindon sonra Inzibati Xotalar Macallasinin 327.8-ci
maddosino osason inzibati mosuliyyato colb edilmosi
Konstitusiyanin 64-cli maddoasindon irali golon eyni hiiquq
pozuntusuna gora iki dofo coza ola bilmoz (non bis in idem)
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prinsipinin totbiqi sahosine daxil edilmadiyindon, bu prinsipin
pozulmasina gotirib ¢ixarmir;

— Soxsin hom az agir zoror, hom do yiingiil badon xasarati
yetirdiyl zoror¢cokmis soxslo barigmasi vo ona doymis ziyani
tamamilo 6domosi osast ilo Cinayot Moacollosinin 263-cii
maddosinin tolablorine uygun olaraq cinayst masuliyystindon
azad edilmosindon sonra Inzibati Xotalar Macollasinin 327.8-ci
maddosino osason inzibati mosuliyyoto colb edilmosi homin
Moacollonin 9.1-ci maddosindo ifado olunan iimumhiiquqi
odalatlilik prinsipinin pozulmasi kimi gobul edilmalidir;

— Konstitusiyanin 71-ci maddssinin II hissasinds oks olunmus
miitonasiblik prinsipine uygun olaraq, inzibati Xotalar Mocallosinin
38.3-cli maddosindo gostorilon hallarda inzibati mosuliyyato colb
etmo miiddoti homin Macallonin 38.1 vo 38.2-ci maddslarinin
middoalart nazaore alinmaqla miioyyon edilmoli vo inzibati xotanin
toradildiyi (askara ¢ixarildigl) giindon bir ildon artiq olmamalidir.

Miiraciotdo bilavasito qaldirilmayan, lakin tocriibo iiglin
ohomiyyatli ola bilon mosololordon biri Cinayat Macollosinin
263-cli maddosinin Qeyd hissasinds nozords tutulmus gaydada
togsirlondirilon soxsin zororgokmis soxslo barismasindan sonra
onun mohz homin Macollonin 263.1 vo 263.1-1-ci maddslorinda
nozords tutulmus noticolors sobab olan yol harokoti vo nogliyyat
vasitolorinin istismar1 qaydalarini pozmasina goro inzibati
mosuliyyato colb edilmasinin miimkiinliiyii mosolosidir.

Konstitusiya Mohkomasinin Plenumu hesab edir ki, bu masalo
hall edilorkon Cinayat Macollasinin 263-cii maddasinds nazordo
tutulan cinayat torkibinin ikiobyektli olmasi nazors alinmalidir.
Belo ki, bu cinayot ilk ndvboado yol horokotinin vo noqliyyat
vasitolorinin istismarinin tohliikkosizliyino qosd edir. Olavo
obyekt qisminds iss insanin hoyat vo saglamligi ¢ixis edir.

Qeyd etmok lazimdir ki, ikiobyektli cinayatlora qosd zamani
togsirkar osas obyekto ziyan vurduqda, zoror¢okon iso bu gosdin
olavo obyekti gismindo ¢ix1s etdikdo, zororgokmis soxslo barisiq
osas obyekto doymis zorori ortadan qaldirmir. Cinayot
Macallasinin 263-cii maddssilo slagodar gqeyd etmok olar ki,
cinayoti torotmis soxs zoror¢cokmis soxslo barisaraq onun soxsi
maraqlart borpa edilir, ictimai maraqlarin borpa olunmasi iso
onun Cinayat Macollosinin 263.1 vo 263.1-1-ci maddslorinda
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nozards tutulmus noticolors sabab olan yol harakati vo noqliyyat
vasitolorinin istismari gaydalarinin pozulmasina goro inzibati
mosuliyyata colb edilmosi ilo bas vers biler.

Bundan slavae Cinayat Macsllasinin 263-cii maddasinin Qeyd
hissasinin toloblorino osason cinayat torotmis vo sonra
zororgokmis soxslo barismis soxsin mohz homin Macollonin
263.1 vo 263.1-1-ci maddalorindo noazords tutulmus noticoloro
sobab olan yol horokoti vo noqliyyat vasitslorinin istismari
qgaydalarint pozmasina goro inzibati mosuliyyato coalb
edilmomosi imumhiiquqi vo konstitusiya prinsiplori olan odalot
vo boraborlik prinsiplori ilo uygun golmir. Belo ki, Cinayot
Macallasinin 263.1 vo 263.1-1-ci maddslorinds nozards tutulan
noticoloro sobob olmayan yol horokoti gaydalarinin sado
pozuntusu hor bir halda inzibati tonbehin qagilmazIlig1 prinsipina
asasan inzibati xatalara dair qanunvericiliyin tolablorindon irali
golorok inzibati mosuliyyato sobob olmalidir.

Azorbaycan  Respublikas1  Konstitusiyasinin ~ 130-cu
maddosinin VI hissosini vo “Konstitusiya Mohkomaosi hagqinda”
Azorbaycan Respublikasi Qanununun 60, 62, 63, 65-67 vo 69-cu
maddolorini  rohbor tutaraq, Azorbaycan Respublikasi
Konstitusiya Mohkomasinin Plenumu

QI9RARA ALDI:

1. Azorbaycan Respublikast Cinayat Macoallosinin 263-cii
maddasinin Qeyd hissasino miivafiq olaraq cinayst torotmis
soxsin cinayoat mosuliyyotindon azad edilmosindon sonra
Azorbaycan Respublikasi Inzibati Xotalar Mocollasinin 327.8-ci
maddosino osason inzibati mosuliyyoto coalb edilmosi
Azorbaycan Respublikas1 Konstitusiyasinin 64-cii maddosindon
iroli golon eyni hiiquq pozuntusuna goro iki dofa coza ola bilmoz
(non bis in 1idem) prinsipinin totbiqi sahosino daxil
edilmodiyindon, bu prinsipin pozulmasina gotirib ¢ixarmir.

2. Soxsin hom az agir zoror, hom do yiingiil badon xosarati
yetirdiyl zoror¢cokmis soxslo barigmasi vo ona doymis ziyani
tamamilo 6domosi asasi ilo Azorbaycan Respublikasi Cinayot
Maocollosinin 263-cii maddosinin toloblorino uygun olaraq
cinayot mosuliyyotindon azad edilmosindon sonra Azorbaycan
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Respublikasi Inzibati Xotalar Mocallosinin 327.8-ci maddosine
osason inzibati masuliyyato colb edilmosi homin Macoallonin 9.1-ci
maddasindo ifado olunan iimumhiiquqi odalstlilik prinsipinin
pozulmas1 kimi gobul edilmolidir.

3. Azorbaycan Respublikasi Konstitusiyasinin 71-ci maddssinin
IT hissoasindo oks olunmus miitonasiblik prinsipino uygun olaraq,
Azorbaycan Respublikas1 Inzibati Xotalar Macallosinin 38.3-cii
maddosindo gostorilon hallarda inzibati mosuliyyoto colb etmo
miiddoti homin Macallonin 38.1 vo 38.2-ci maddaslorinin miiddoalar
nozoro alinmagla miioyyon edilmali vo inzibati xotanin torodildiyi
(askara ¢ixarildig1) giindon bir ildon artiq olmamalidir.

4. Qorar dorc edildiyi giindon qiivvoyo minir.

5. Qorar Azorbaycan Respublikasinin rosmi dovlot gozetlorindo
vo “Azorbaycan Respublikas1 Konstitusiya Mohkomasinin
Molumati”’nda dorc edilsin, habelo Azorbaycan Respublikasi
Konstitusiya Mohkomosinin rosmi internet saytinda yerlosdirilsin.

6. Qorar gotidir, heg bir organ vo ya soxs torofindon logv edilos,
doyisdirilo vo ya rosmi tofsir edilo bilmoz.
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION
OF THE PLENUM OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On interpretation of the Note part of Article 263 of the
Criminal Code of the Republic of Azerbaijan and
some provisions of Article 38 of the Code of Administrative
Offences of the Republic of Azerbaijan

9 March 2022 Baku city

The Plenum of the Constitutional Court of the Republic of
Azerbaijan composed of Farhad Abdullayev (Chairman), Sona
Salmanova, Humay Afandiyeva, Rovshan Ismaylov (Reporter-
Judge), Ceyhun Qaracayev, Rafael Gvaladze, Mahir Muradov, Isa
Najafov and Kamran Shafiyev,

Attended by the Court Clerk Faraid Aliyev,

Pursuant to Part VI of Article 130 of the Constitution of the
Republic of Azerbaijan, Articles 27.2 and 33 of the Law “On
Constitutional Court” of the Republic of Azerbaijan and Article 39
of the Internal Regulations of the Constitutional Court of the
Republic of Azerbaijan, based on the application of the Ganja Court
of Appeal, examined in open judicial session via special constitu-
tional proceedings the case on interpretation of the Note part of
Article 263 of the Criminal Code of the Republic of Azerbaijan and
some provisions of Article 38 of the Code of Administrative
Oftfences of the Republic of Azerbaijan.

Having heard the report of Judge R.Ismaylov, studied and dis-
cussed reports of representatives of interested parties — Chairman of
the Criminal Board of Court of Appeal of Ganja city T. Mukhtarov
and Head of the Administrative Legislation Sector of the
Department of State Building, Administrative and Military
Legislation of Milli Majlis H.S.Seyid, conclusions of specialists —
judge of the Criminal Board of Supreme Court Sh.Yusifov, Head of
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the Department of Legal Support and Human Rights of the
Prosecutor General's Office A. Osmanova and judge of the Court of
Appeal of Baku city H. Mammadov, opinion of experts — lecturer of
the Department of Constitutional Law of Baku State University,
Doctor of Philosophy in Law G.Jabi and Associate Professor of
Criminal Law and Criminology Board of Baku State University
M.Bayramova, the Plenum of the Constitutional Court of the
Republic of Azerbaijan

DETERMINED AS FOLLOWS:

The Ganja Court of Appeal having applied to the Constitutional
Court of the Republic of Azerbaijan (hereinafter referred to as the
Constitutional Court) asked for interpritation of provision stipulated
in Paragraph 2 of the Note part of Article 263 of the Criminal Code
of the Republic of Azerbaijan (hereinafter referred to as the Criminal
Code) “in this case, if there are signs of an administrative offense in
the actions of a person, he/she shall be held responsible in accor-
dance with the procedure provided for in the Code of Administrative
Offenses of the Republic of Azerbaijan” in the context of Article 64
of the Constitution of the Republic of Azerbaijan (hereinafter
referred to as the Constitution), Article 4 of Protocol 7 of the
Convention “On the Protection of Human Rights and Fundamental
Freedoms” (hereinafter referred to as the Convention), as well as in
terms of legal certainty of Articles 38.1, 38.2, 38.3 and 38.5 of the
Code of Administrative Offences of the Republic of Azerbaijan
(hereinafter referred to as the Code of Administrative Offences).

It is noted in the application that as a result of a traffic accident
occurred in view of the fault of M.Hajiyev, one of the passengers
T.Asadov received minor bodily injuries, while R.Ahmedov
received severe bodily injuries.

As a result of the investigation conducted by the Ganja military
prosecutor's office, M.Hajiyev was acquitted of criminal responsi-
bility in accordance with Articles 39.1.11 and 40.3 of the Criminal
Procedure Code of the Republic of Azerbaijan (hereinafter referred
to as the Criminal Procedure Code) according to paragraph 2 of the
Note part of Article 263 of the Criminal Code in view of reconciling
with the victim and compensating the damages suffered and the
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initiation of criminal proceedings against him was rejected pursuant
to Articles 263.1 and 263.1-1 of the Criminal Code.

As it can be seen from the application, the military prosecutor of
Ganja, guided by the part of the opinion of the forensic medical
examination in relation to T.Asadov, “and the other injuries are relat-
ed to the infliction of minor bodily injury that caused short-term
health impairment”, he made a decision to initiate the proceeding on
administrative offence case against M.Hajiyev under Article 327.8
of the Code of Administrative Offenses and sent the case to Ganja
Military Court for consideration.

By the decision of Ganja Military Court, since his actions did
not constitute an administrative offence, the proceedings on the
administrative offence initiated by Article 327.8 of the Code of
Administrative Offences against M.Hajiyev were terminated and he
was acquitted of administrative responsibility.

According to the court's conclusion, after M.Hajiyev was acquitted
of criminal responsibility in view of reconciling with the victim and
compensating the damages suffered according to paragraph 2 of the
Explanatory Note part of Article 263 of the Criminal Code, bringing
him to administrative responsibility for minor bodily injury to
T.Asadov by the same act committed by him as a result of a traffic
accident under Article 327.8 of the Code of Administrative Offences
contrasts with the principle of “cannot be punished twice for the
same violation of law”, which is envisaged and stipulated in both
international acts and national legislation (non bis in idem).

The military prosecutor of Ganja filed an appeal protest against
that decision and requested for awarding a decision to cancel the
decision of Ganja Military Court and bring M.Hajiyev to adminis-
trative liability. The protest was substantiated on the fact that
T.Asadov, who received less severe and minor bodily injuries during
the accident, filed an application during the investigation and stated
that he reconciled with M.Hajiyev, that the damage caused to him
was compensated and that he had no complaints against the latter,
therefore, pursuant to the requirement of Explanatory Note part of
the relevant article of the Criminal Code, the initiation of criminal
proceedings was rejected. However, since Article 327 of the Code
of Administrative Offences does not provide for exemption of
administrative liability in view of reconciling with the victim
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(except for the cases directly defined in the Explanatory Note parts
of the Articles of 157, 158 and relevant articles of Special part of that
Code), M.Hajiyev should be involved to administrative liability for
the same act.

Another issue raised in the appeal is related to the existing uncer-
tainty between the provisions reflected in Article 38 of the Code of
Administrative Offenses regarding the periods of imposition of
administrative liability. Thus, according to Article 38.1 of the Code,
the administrative penalty can be imposed no later than three months
after the day of the administrative offence. Punishment for adminis-
trative offenses with a defined scope can be imposed no later than
one year from the date of the offence. By contrast to this, Article
38.3 of the Code of Administrative Offences stipulates that, regard-
less of the date on which the administrative offence occurred, an
administrative sanction can be imposed no later than three months
after the decision to reject or terminate the criminal case was made.

According to the conclusion of appellant, establishing such a rule
causes certain difficulties during application of those articles.
For example, if the decision to reject or terminate the initiation of a
criminal case is made after one year has passed since the day of the
accident, bringing the person to administrative liability does not
comply with the rule defined in Article 38.1 of the Code of
Administrative Offences.

Taking into account the above-mentioned considerations, Ganja
Court of Appeal applied the principles of legality, fairness and the
principle of “cannot be punished twice for the same violation of
law” (non bis in idem), came to conclusion on the necessity of inter-
pretation of some provisions of Article 38 of the Code of
Administrative Offenses, including the relevant provision of
Paragraph 2 of the Explanatory Note of Article 263 of the Criminal
Code in order to ensure the uniformity of law enforcement practice.

The Plenum of the Constitutional Court states the following
regarding the appeal:

According to Article 64 of the Constitution, no one can be con-
victed repeatedly for the same crime. Pursuant to the meaning of this
constitutional norm, which expresses the universally recognized
principle of “cannot be punished twice for the same violation of
law” (non bis in idem), it is prohibited to re-convict the person who
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has been convicted of a previously same committed crime. This
means that a person cannot be prosecuted and punished repeatedly
for the same crime. That right cannot be limited in terms of its
constitutional-legal nature and is essentially aimed at both the
legislation and the law enforcers who bring the guilty person to
criminal liability and determine the type and extent of the
punishment (Decision of the Plenum of the Constitutional Court date
of March 4, 2013 “On the interpretation of paragraph 3 of the
Explanatory Note part of Article 177 of the Criminal Code of the
Republic of Azerbaijan”).

The principle of not allowing imposition of repeated liability for
the same act is also reflected in criminal, criminal-procedural and
administrative offences legislation. Thus, pursuant to Article 8.2 of
the Criminal Code, no one can be held criminally liable twice for the
same crime. Article 34.1 of the Criminal Procedure Code states that
no one can be re-convicted for committing the same act. According
to Article 9.2 of the Code of Administrative Offences, no one can be
held administratively liable twice for one administrative offence.

The right not to be convicted or punished twice for the same act
is also expressed in the international legal acts that the Republic of
Azerbaijan is a party of. Thus, according to paragraph 1 of Article 4
of Protocol 7 of the Convention, no one shall be re-convicted or
punished within the jurisdiction of that state for crimes for which
he/she has already been acquitted or convicted in accordance with
the laws or criminal procedural norms of any state.

According to the position of the Grand Chamber of the European
Court of Human Rights (hereafter — the European Court) in the
Decision of 10 February 2009 in the case of Sergey Zolotukhi
v. Russia, Article 4 of Protocol 7 of the Convention provides that the
second crime is based on the same facts or the first crime it should
be accepted as a norm prohibiting a person from being prosecuted
and brought to court for a second “crime” in cases where it is derived
from facts that are “substantially” identical to the facts (§§ 79-82).

In that Decision, the European Court also indicated that the war-
ranty established in Article 4 of Protocol 7 is applicable when a new
criminal case is initiated when the previous conviction or acquittal
has become “res judicata”... The purpose of Article 4 of Protocol 7
of the Convention is to prohibit the repetition of a criminal prosecu-
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tion that resulted in a “final” decision. In turn, according to the
Explanatory Report of Protocol 7 on the Convention, which refers
to the European Convention “On the international recognition of
judgments in criminal cases”, the “decision” is considered final
when it becomes “res judicata” according to the traditional expres-
sion (§ 83, 107).

The European Court has also determined that the dismissal of a
criminal case by the prosecutor does not constitute either a convic-
tion or an acquittal, and therefore Article 4 of Protocol 7 cannot be
applied to this situation (Grand Chamber's Margu$ v. Croatia Case
Decision, of May 27, 2014, § 120).

Thus, Pursuant to the Explanatory Note part of Article 263 of the
Criminal Code, after reconciling with the victim and being acquitted
of the criminal responsibility, bringing a person to administrative
responsibility in accordance with Article 327.8 of the Code of
Administrative Offences cannot be punished twice for the same vio-
lation of law (non bis in idem) principle does not lead to violation,
because this legal situation is not included in the scope of applica-
tion of that principle.

However, the impact of the principle of non bis in idem on the
first issue raised in the appeal cannot be completely excluded. Thus,
when describing a person's act according to Article 263.1 of the
Criminal Code and Article 327.8 of the Code of Administrative
Offences, the same signs of the objective side of the criminal act and
the administrative offence are taken into account twice. For this
reason, it is inadmissible from the point of view of the non bis in
idem principle to bring the mentioned person to the administrative
responsibility provided by Article 327.8 of the Code of
Administrative Offenses and to the criminal responsibility provided
by Article 263.1 of the Criminal Code at the same time.

Paragraph 17 of the Decision of the Plenum of the Supreme Court
of the Republic of Azerbaijan “On judicial practice in criminal cases
related to violations of the rules of traffic and operation of vehicles”
of November 15, 2013 also states that in a specific case, the rules of
traffic and operation of vehicles if the violation causes several of the
consequences provided for in articles 263.1, 263.1-1, 263.2, 263.3,
263-1.1, 263-1.2, 263-1.3, 263-1.4, 351.1, 351.1-1, 351.2 and 351.3
of the Criminal Code, all the consequences that have occurred in the
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charge announced to accused person and in the descriptive-substan-
tiating part of the charge verdict must be indicated, but his/her action
must be interpreted by the article of the criminal law that stipulates
the responsibility for the consequences that are more serious than
these consequences.

In addition, pursuant to the requirements of Article 53.1.7 of the
Code of Administrative Offences, if there is a decision to initiate a
criminal case based on the signs of the criminal offence provided
for in Article 263.1 of the Criminal Code, the proceedings on the
administrative offense provided for by Article 327.8 of the Code of
Administrative Offences shall be terminated.

Thus, according to Article 53.1.7 of the Code of Administrative
Offences, when there is a decision of a judge, competent body (offi-
cial) to impose an administrative penalty on the same fact related to
a person who is being investigated for an administrative offence
case, or on the termination of an administrative offence case if there
1s a decision that has not been annulled, as well as if there is a deci-
sion to initiate a criminal case on that fact, the proceedings on
administrative offences cannot be initiated, and the initiated
proceedings are terminated. Such legal regulation is ultimately
aimed at preventing the violation of the requirements of Article 64
of the Constitution.

Thus, when deciding on the termination of proceedings on an
administrative offence on the grounds provided for in Article 53.1.7
of the Code of Administrative Offences, what main signs of an
illegal act committed by a person were taken into account when
making a decision on the initiation of a criminal case to be inter-
preted under the article of the Special Part of the Criminal Code — it
is necessary to determine whether any of them coincide with the
signs that are the basis of the interpretation of the person's actions
when initiating the proceedings on the administrative offence case.

The Plenum of the Constitutional Court envisages that the same
approach should be followed when the person accused by Article
263.1 of the Criminal Code reconciles with the victim to whom
he/she caused both less severe and minor bodily injury. Here, it is
also important to take into account the requirements of the first sen-
tence of the second paragraph of Article 263 of the Criminal Code,
which includes the cases related to minor bodily injuries. In addi-
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tion, bringing a person to administrative responsibility under Article
327.8 of the Code of Administrative Offences, after the termination
of the proceedings in a criminal case by Articles 40.3 and 305.1 of
the Code of Criminal Procedure, will lead to the violation of the
principle of justice, which is a general legal principle also provided
for in Article 9 of the same Code.

In addition to the above, the Plenum of the Constitutional Court
also considers it important to note that, despite the similarity of the
tasks of the criminal legislation and the legislation on administrative
offences, the Criminal Code includes the violations of the rules of
traffic and vehicle operation that cause less severe or severe bodily
injury to the health of a person through carelessness (Criminal Code
Articles 263.1 and 263.1-1) allow the offender to be acquitted of the
criminal liability on the basis of reconciliation with the victim and
full compensation of the damage caused to him/her, as a result of the
offences provided for in Articles 327.1-327.6, 328 and 330 of the
Code of Administrative Offences did not envisage such a basis for
exemption from administrative liability due to minor bodily injury to
the victim's health (Article 327.8 of the Code of Administrative
Offenses). As it can be seen, despite the systematized compatibility
of the mentioned provisions of criminal and administrative-delict
legislation, the issue regarding the possibility of reconciliation is
solved differently.

In this sense, it should be noted that in the case of making a
conforming amendment to the Criminal Code in the legal regulation
of systematically related and similar relations, it is necessary to
make such an amendment to the Code of Administrative Offenses.
This position is especially relevant in cases of liberalization of the
provision of the article with a tougher penalty.

Another issue raised in the appeal is related to the fact that the
expiry of the period of administrative liability is not reflected in the
administrative offences legislation.

In this regard, it should be pointed out that according to Article
38.1 of the Code of Administrative Offences, an administrative
penalty can be imposed no later than three months after the day of
the commission of the administrative offence. The administrative
offences listed in the second sentence of that article, related to the
imposition of administrative sanction within one year at the latest,
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are related to the administrative offences included in the chapters of
the same name in the Special Part of that Code or with the same
name. Article 38.2 of the Code of Administrative Offences deter-
mines that the periods provided for in Article 38.1 of the Code are
calculated from the day the offence was detected in relation to pro-
longed administrative offences.

In Article 38.3 of the Code, the period of application of adminis-
trative punishment is specified in cases where criminal liability is
excluded. According to the provision of the article, when the initia-
tion of a criminal case is rejected or a criminal case is terminated,
but there are all signs of an administrative offense in the person's
actions, an administrative sanction can be imposed no later than
three months after the decision on the rejection of initiation of a
criminal case or its termination was made.

The term of administrative liability is a period during which a per-
son may be imposed an administrative punishment for committing
an offence. Expiration of the period of administrative liability is one
of the cases that excludes the initiation of proceedings on cases of
administrative offenses, and causes the termination of the initiated
proceedings (Article 53.1.6 of the Code of Administrative
Offences).

When considering such periods and determining the rules for
their calculation, the legislator is guided by the requirement to main-
tain a balance between private and public interests during the legal
regulation of human and civil rights and freedoms arising from Part
IT of Article 71 of the Constitution, while creating conditions for
ensuring the inevitability of administrative responsibility, at the
same time, it aimed to prevent persons who have committed an
administrative offense from being under the threat of administrative
prosecution and administrative punishment for a long period of time.

Without taking into account the provisions of Article 38.1 of the
Code of Administrative Offences, the literal interpretation of Article
38.3 of that Code does not exclude the cases where an administra-
tive penalty for violating traffic rules can be imposed even after one
year has passed from the day of the administrative offence.

Such an interpretation also actually allows for an indefinite exten-
sion of the administrative liability period. In such cases, the term of
administrative liability may even exceed the term of criminal liabil-
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ity. Thus, in this case, suspension of criminal prosecution proceed-
ings, prolongation of preliminary investigation or trial, or repetition
of procedural actions are not excluded.

In addition, in cases where the initiation of a criminal case is
rejected, but there are all signs of an administrative offence in the
person's actions, the period of administrative liability is calculated
not from the day when the offence was committed (detected), but
from the day when the decision to reject the initiation of the crimi-
nal case or to terminate the criminal case was adopted, is a legal cer-
tainty, makes inconsistency with the principles of proportionality of
the restrictions applied in the field of justice, equality and adminis-
trative responsibility to important constitutional goals.

The Plenum of the Constitutional Court has repeatedly noted in
its previous decisions that the provisions of normative legal acts in
court practice should be applied in accordance with their constitu-
tional legal meaning (Decisions in regard of “Based on the com-
plaint of M.Mammadov, on compliance verification of some provi-
sions of Article 55 of the Code of Administrative Procedure of the
Republic of Azerbaijan to Part I of Article 60 of the Constitution of
the Republic of Azerbaijan”, of 29 April 2014 and “On the related
interpretation of Articles 132.1.2 and 53 of the Code of
Administrative Offences of the Republic of Azerbaijan” 11
November 2021).

As a continuation of this legal position, it should be noted that
among all the possible interpretation versions of the norm, the courts
should prefer only the constitutional one. If the interpretation of the
norm leads to the violation of constitutional norms and principles, its
application to a specific case is inadmissible. Judicial practice
should be based only on the interpretation carried out in accordance
with universally accepted rules, which allows determining the con-
tent of the norm in accordance with the constitutional requirements.

Based on the above, it should be noted that when solving the issue
of determining the expiration time of the administrative liability
according to Article 38.1 of the Code of Administrative Offences, it
is necessary to proceed from the systematic connection of Articles
38.1 and 38.2 of the Code of Administrative Offences with Article
38.3 of that Code.
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In other words, when the initiation of a criminal case is rejected
or the criminal case is terminated, but there are all signs of an admin-
istrative offence in the person's actions, the administrative punish-
ment must be imposed no later than three months after the decision
on the rejection of the initiation of the criminal case or its termina-
tion was made. However, in such cases, the administrative penalty
can be imposed no later than one year from the day of the adminis-
trative offence being committed (detected).

Based on the above, the Plenum of the Constitutional Court
reaches the following conclusions:

— Pursuant to Article 263 of the Criminal Code, after the acquittal
of the offender from criminal liability, bringing him/her to adminis-
trative liability under Article 327.8 of the Code of Administrative
Offences cannot be punished twice for the same violation of law
arising from Article 64 of the Constitution (non bis in idem) since it
is not included in the scope of application of the principle of in idem,
it does not lead to a violation of this principle;

— Being acquitted from criminal liability in accordance with the
requirements of Article 263 of the Criminal Code on the basis of the
person's reconciliation with the victim of both less severe and minor
bodily injury and full compensation of the damage caused to
him/her, subject to administrative liability under Article 327.8 of the
Code of Administrative Offences should be considered as a violation
of the general principle of fairness expressed in Article 9.1 of that
Code;

— Pursuant to the principle of proportionality reflected in Part II
of Article 71 of the Constitution, the term of administrative liability
in the cases specified in Article 38.3 of the Code of Administrative
Offenses should be determined taking into account the provisions of
Articles 38.1 and 38.2 of that Code and the administrative offense
committed (detected) should not exceed one year from the day of
commission of administrative offence.

One of the issues that is not directly raised in the application, but
may be important practice, is a question of the possibility of being
brought of a person to administrative responsibility for the violation
of traffic rules and operation of transportation means or vehicles that
caused the consequences provided for in Articles 263.1 and 263.1-1
of the Criminal Code after the accused reconciled with the victim in
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the manner provided for in the Explanatory Note part of Article 263
of the Criminal Code.

The Plenum of the Constitutional Court envisages that when
solving this issue, the two-object nature of the criminal offence
provided for in Article 263 of the Criminal Code should be taken
into account. So, this crime primarily attempts at the safety of
traffic and the operation of vehicles. Human life and health act as an
additional object.

It should be noted that when the offender damages the main
object during a two-objective crime, and the victim acts as an addi-
tional object of this attempt, reconciliation with the victim does not
eliminate the damage to the main object. Regarding Article 263 of
the Criminal Code, it can be noted that the person who committed
the crime reconciles with the victim and restores his/her personal
interests but public interests can be restored by bringing him/her to
administrative responsibility for the violation of the rules of traffic
and operation of vehicles that lead to the consequences provided for
in Articles 263.1 and 263.1-1 of the Criminal Code.

In addition, according to the requirements of the Explanatory
Note part of Article 263 of the Criminal Code, a person who
has committed a crime and then reconciled with the victim is the
general right not to be held administratively responsible for violat-
ing the rules of traffic and vehicle operation rules that lead to the
consequences provided for in Articles 263.1 and 263.1-1 of that
Code and is inconsistent with the constitutional principles of justice
and equality. Thus, a simple violation of traffic rules that does not
lead to the consequences provided for in Articles 263.1 and 263.1-1
of the Criminal Code should in any case lead to administrative
liability, based on the principle of inevitability of administrative
punishment, arising from the requirements of the legislation on
administrative offences.

Guided by Part VI of Article 130 of the Constitution of the
Republic of Azerbaijan and Articles 60, 62, 63, 65-67 and 69 of the
Law of the Republic of Azerbaijan “On the Constitutional Court”,
the Plenum of the Constitutional Court of the Republic of Azerbaijan
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DECIDED:

1. In accordance with Article 263 of the Criminal Code of the
Republic of Azerbaijan, after the acquittal of the person who com-
mitted the crime from criminal liability, bringing him/her to admin-
istrative liability pursuant to Article 327.8 of the Code of
Administrative Offenses of the Republic of Azerbaijan does not lead
to violation of non bis in idem principle because it is not included in
the scope of application of the principle of “cannot be punished
twice for the same violation of law” (non bis in idem) envisaged in
Article 64 of the Constitution of the Republic of Azerbaijan.

2. After the person is acquitted from criminal liability in accor-
dance with the requirements of Article 263 of the Criminal Code of
the Republic of Azerbaijan, on the basis of the person's reconcilia-
tion with the victim to whom he/she caused both less severe and
minor bodily injury and full compensastion of the damage caused to
him/her, pursuant to Article 327.8 of the Code of Administrative
Offences of the Republic of Azerbaijan, bringing him/her to admin-
istrative responsibility should be considered as a violation of the
principle of general justice expressed in Article 9.1 of that Code.

3. Pursuant to the principle of proportionality reflected in Part II
of Article 71 of the Constitution of the Republic of Azerbaijan, in the
cases specified in Article 38.3 of the Code of Administrative
Offences of the Republic of Azerbaijan, the period of bringing to
administrative responsibility should be determined taking into
account the provisions of Articles 38.1 and 38.2 of that Code, and
the administrative offense should not be more than one year from the
day it was committed (detected).

4. The decision shall come into force from the date of its publica-
tion.

5. The decision shall be published in the official state newpapers
of the Republic of Azerbaijan, and in “Bulletin of the Constitutional
Court of the Republic of Azerbaijan”, as well as to posted on the
official website of the Constitutional Court of the Republic of
Azerbaijan.

6. The decision is final, it may not be cancelled, changed or offi-
cially interpreted by any institution or official.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSi PLENUMUNUN
QORARI

Azarbaycan Respublikasi Cinayat Macallasinin 16 vo 75-ci
maddalarinin slagali sokilds sorh edilmasina dair

15 mart 2022-ci il Baka sohori

Azorbaycan Respublikast Konstitusiya Mohkomosinin
Plenumu Forhad Abdullayev (sodr), Sona Salmanova, Humay
Ofondiyeva, Révson Ismayilov, Ceyhun Qaracayev (moruzagi-
hakim), Rafael Qvaladze, Mahir Muradov, Isa Nocofov vo
Kamran Sofiyevdon ibarat torkibdo,

mohkoma katibi Foraid Oliyevin istiraki ilo,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddosinin
IV hissasing, “Konstitusiya Mohkomosi haqqinda” Azasrbaycan
Respublikas1t Qanununun 27.2 vo 32-ci maddoloring vo Azorbaycan
Respublikas1 Konstitusiya Mohkomasinin Daxili Nizamnamasinin
39-cu maddosino miivafiq olaraq, xiisusi konstitusiya icraatinin
yazili prosedur qaydasinda kegirilon mohkomo iclasinda Azorbaycan
Respublikas1 Prokurorlugunun sorgusu osasinda Azorbaycan
Respublikas1 Cinayat Macallosinin 16 vo 75-ci maddslorinin olagoli
sokilds sorh edilmosino dair konstitusiya isino baxdi.

Is iizro hakim C.Qaracayevin moruzosini, maraql subyektlorin
niimayondolori Azorbaycan Respublikast Bas Prokurorlugunun
Hiiquqi tominat vo insan hiiquqlart maosalslori idarssinin raisi
A.Osmanovanin vo Azorbaycan Respublikast Milli Maclisi
Aparatinin Dovlst quruculugu, inzibati vo horbi qanunvericilik
sObosinin  miidiri H.M.Seyidin, miitoxossislor Azarbaycan
Respublikast Ali Mohkomosinin Cinayot Kollegiyasinin sadri
H.Nasibovun vo Baki Apellyasiya Mohkomasinin hakimlori
Z.Sirinovun va I.ibrahimlinin miilahizalorini, ekspert Baki Dévlot
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Universitetinin Hiiquq fakiiltosinin Cinayat hiiququ vo
kriminologiya kafedrasinin dosenti, hiiquq tizro folsofo doktoru
M.Bayramovanin royini vo is materiallarin1 arasdirib miizakira
edorok, Azorbaycan Respublikast Konstitusiya Mohkomaosinin
Plenumu

MUOYYON ETDI:

Azorbaycan Respublikasinin Prokurorlugu (bundan sonra —
Prokurorluq) Azorbaycan Respublikasinin Konstitusiya
Mohkomasino (bundan sonra — Konstitusiya Mohkomasi)
tinvanladigi sorguda Azorbaycan Respublikast Cinayot
Macollasinin (bundan sonra — Cinayot Macollosi) 16 vo 75-ci
maddoslorinin olagoali sokildo sorh edilmosini xahis etmisdir.

Sorguda gostorilmisdir ki, cinayot gqanunvericiliyindo ittiham
hokmiiniin ganuni qiivvoye mindiyi anadok tokrarligir yaradan
cinayatlorin hor birino goro ayriligda cinayot mosuliyyatino calb
etmo miiddoti ke¢diyi halda, soxsin cinayotin tokrar
toradilmasine goro mosuliyyoato colb edilmosino dair tocriibado
miixtolif yanagsmalar movcuddur.

Eyni zamanda Cinayot Moacollasinin Xiisusi hissasindo
birbagsa gdstorilmis hallarda (homcins) cinayatlorin tokrar
torodilmosi zamani ilkin omolo goro cinayat mosuliyyatino calb
etmo miiddoti kecdikdo, soxsin cinayatin tokrarlifina goro
mosuliyyats colb edilmaosi tocriibado ¢otinlik yaradir.

Belos ki, tokrarlig1 yaradan ilkin cinayat boyiik ictimai tohliiko
torotmoyaon cinayat oldugda vo homin omolo géro hokm ganuni
qlivvoyos minonadok iki ildon artiq miiddot kecdikdo, miiddatin
ke¢mosi ilo bagli soxs homin cinayato gdro mosuliyyotdon azad
edilir. Bu iso sonraki omoalin tokrarliq ilo tovsif edilmasinin
miimkiinliiytinds fikir ayrilig1 yaradir.

Sorguda homginin geyd edilmisdir ki, inzibati xotanin tokrar
toraodilmosi cinayot hesab edildiyi halda, yenidon xotanin vo ya
cinayatin torodilmasinin cinayotin tokrarligini  yaradib-
yaratmamasi baximindan ovvolki omolo goro inzibati, yaxud
cinayot mosuliyyotino colb etmo miiddotinin ke¢mosinin
miioyyon olunmasi barado hiiquqtotbigetmo tocriibosindo vahid
movge formalagsmamisdir.
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Belo ki, Azorbaycan Respublikasi Inzibati Xotalar
Mocallasinin (bundan sonra — Inzibati Xotalar Mocallosi) 38.1-ci
maddosing osasaon, xirda talamaya goro inzibati tonbeh inzibati
xotanin toradildiyi giindon bir il kegonadok verils bilor. Cinayat
Macollasinin 177.1-ci maddosindo nozordo tutulmus ogurluq
cinayoti iso boylk ictimai tohliikko torotmoyon cinayot
oldugundan cinayat mosuliyyotina calb etmo miiddoti iki ildir.

Odur ki, sorguveron inzibati xotanin tokrar térodilmosi
cinayot hesab edildiyi halda, ovvalki omal iizro inzibati yaxud
cinayot mosuliyyatino colb etmo miiddotinin  kegib-
ke¢momaosinin miioyyon olunmasini tokrar ogurluq cinayoti iizro
mosuliyyatin yaranmasi baximindan moqgsodomiivafiq hesab
edir. Vahid istintaq vo mohkomo tocriibasinin formalasdirilmasi,
cinayot qanunvericiliyi normalarinin eyni qaydada totbiginin vo
hiiquqi miioyyonlik prinsipinin tomin edilmoasi moqgsadi ilo
Prokurorluq Konstitusiya Mohkomasina sorgu ilo miiraciot
etmok gorarina golmisdir.

Konstitusiya Mohkomasinin Plenumu sorgu ilo bagli cinayot
qanunvericiliyinin tokrarliq institutunun hiiquqi mahiyyastinin va
qanunvericilikdo tosbit edilmo moaqgsadinin, cinayatlor
coxlugunun digor ndvi olan cinayatlorin mocmusu 1ilo
forqlorinin, o ciimlodon Konstitusiya Mohkomasi Plenumunun
bununla bagli formalasdirdigi hiiquqi mdvqgelorin bir daha
nazordoan kegirilmasini vacib hesab edir.

Konstitusiya ~ Mohkomasi  Plenumunun  “Azorbaycan
Respublikas1 Cinayat Moacollasinin 18.5, 61.1.1 vo 65-ci
maddolorinin sorh edilmoasino dair” 2013-cii il 18 mart tarixli
Qorarinda qeyd edilmisdir ki, cinayot qanunvericiliyindo
cinayatlorin ¢oxlugu termininin adi ¢okilmasa do, Cinayot
Macollasinin 16, 17 va 18-ci maddolorinds cinayatlorin
coxluguna aid olan cinayatlorin tokrar toradilmosi, cinaystlorin
mocmusu, cinayatlorin residivi vo onlarin novlari ilo bagh olan
mosalalor tonzimlonir.

Tokrarliq institutu cinayotlorin ¢oxlugunun on miirokkab
formasidir vo Cinayat Macollosinds dar monada istifads olunur.

Cinayot Moacollasinin 16-c1 maddoasindo tokrarligin iki
miistoqil né vl mioyyon olunmusdur:
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— Macoallonin eyni maddasi ilo nozards tutulmus cinayastin iki
dofo vo ya iki dofodon c¢ox térodilmosi (Cinayat Maocallosinin
16.1-c1 maddosi);

— yalniz Mocollonin Xiisusi hissosindo birbasa gostorilon
hallarda, Macallonin miixtalif maddalari ilo nozords tutulmus iki
vo ya daha c¢ox cinayatin térodilmasi (Cinayat Mocoallosinin
16.2-ci maddoasi).

Konstitusiya  Mohkomosi  Plenumunun  “Azorbaycan
Respublikas1 Cinayat Maocollasinin  333.1 vo 333.3-cii
maddaslorinin sorh edilmasina dair” 2017-ci il 2 iyun tarixli
Qorarinda formalasdirdigi hiiquqi movqeys gors, tokrarliq
yalniz o hallarda yaranir ki, omosllorin har birinde miistaqil
cinayotin torkib olamatlori olsun, yoni ayriliqda gotiiriilmiis hor
bir omalds cinayot torkibi olmalidir.

Cinayst qanunvericiliyinds cinayatlorin tokrar torodilmasi
institutu mosuliyyatin giiclondirilmasi vo ya mosuliyyastin
agirlagdirilmasi hali kimi qiymatlondirilir. Soxs torafindon cinayatin
tokrar torodilmosi, bir qayda olaraq, onun sabit kriminal
meylliliyino, ona edilmis xobardarliga mohal qoymamasina dolalot
edir, bu iso notico etibarilo onun yiiksok ictimai tohliikeliliyini
gostorir. Bu baximdan, qanunvericilikds tokrar cinayato goro daha
agir coza toyin edilmosi nozords tutulmusdur.

Tokrar toroadilon cinayatloro goro toyin edilocok cozanin daha
agir olmasit nozordo tutulsa da, cinayot qanununun odalot
prinsipine miivafiq olaraq cinayaot torotmis soxs haqqinda totbiq
edilon coza vo ya digor cinayot-hiiquqi xarakterli todbirlor
odalatli olmalidir, yoni cinayotin xarakterino vo ictimai
tohliikolilik doracosino, onun torodilmosi hallarina vo cinayot
torotmokda togsirli bilinon goxsin soxsiyyatino uygun olmalidir.
Coza toyin edilorkon qanunculuq, qanun qarsisinda baraborlik,
togsiro goro mosuliyyot, adalot vo humanizm prinsiplori miitloq
nozora alinmalidir (Konstitusiya Mohkomasi Plenumunun
“Azorbaycan Respublikasi Cinayot Moacollosinin  177-ci
maddosinin Qeyd hissosinin 3-cii bondinin sorh edilmosi
haqqinda” 2013-cii il 4 mart tarixli Qarar1).

Qeyd edilmolidir ki, tokrarliq Cinayat Macallosinin 17-ci
maddasindo tosbit edilmis cinayatlorin maocmusu ilo bir-birindon
mahiyyot etibar1 ilo yalniz onunla forqlonir ki, cinayatlorin
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mocmusu homin Macollonin miixtolif maddslori ilo nozordo
tutulmus cinayotlorin  ¢oxlugudursa, tokrarliq Cinayot
Macoallasinin eyni bir maddesi vo yaxud homin Macasllonin
Xiisusi hissosindo birbasa gostorilon hallarda miixtolif maddolori
ilo nozordo tutulmus cinayatlorin ¢coxlugudur.

Beloliklo, tokrarligin yaranmasi iigiin onu toskil edon hor bir
omoalin cinayat-hiiquqi shomiyyat dasimasi, yani ayri-ayriliqda
gotiriildilkkdo hor bir omolin cinayot mosuliyyoti yaratmasi, o
climlodon, onlarin hor birindo cinayot torkibinin olamotlori
olmasi1 zoruridir.

Cinayot Macoallasinin 16.3-cii maddosino asason, ovvallor
torotdiyi cinayoto goro mohkum olunmus, mohkumlugu
goOtlriilmis vo ya 6donilmis, yaxud cinayot mosuliyyatindon
azad olunmus soxs torafindon bu Macallonin eyni bir maddosi ilo
nozords tutulmus vo ya homin Macallonin Xiisusi hissosindo
birbagsa gostorilon hallarda miixtolif maddolori ilo nozordo
tutulmus cinayotin yenidon torodilmosi, cinayotin tokrar
toradilmosi hesab edilmir.

Maddoado cinayot mosuliyyotindon azad olunmus soxs
dedikdo, tokrarligin yaranmasi tiglin soxsin avvalki cinayoto goro
cinayot mosuliyyatindon azad edilmomasi, o ciimlodon cinayot
mosuliyyatina calb etmo miiddatinin kegmomasi tolob olunur.
Hor bir halda tokrarligin olub-olmamasinin qiymotlondirilmasi
lclin mohz ayrica olaraq birinci omolo goro cinayot
mosuliyyatino colb etmo miiddotinin kecib-kegmomaosi vo
miivafiq olaraq soxsin cinayot mosuliyyotindon azad edilib-
edilmomasi nozoro alinmalidir.

O da geyd olunmalidir ki, Azorbaycan Respublikasi Ali
Mohkomasi Plenumunun “Ogurluq, soygunculuq vo quldurluga dair
islor lizro mohkomo tacriibasi haqqinda” 2005-ci il 3 mart tarixli
Qorarinda gostorilmisdir ki, Cinayot Moacollosinin 16.3-cii
maddosino miivafiq olaraq ogurluq vo ya soygunculug vo ya
quldurluq cinayatini torotmis soxsin omolini “cinayatlorin tokraron
toradilmasi” olamati iizro o halda tovsif etmoak olar ki, yeni cinayati
toradon vaxt soxs ovvallor toratdiyi cinayato goro mohkum edilmis
(o ctimlodon mohkumlugu goétiiriilmiis vo ya 6donilmis) vo yaxud
cinayot mosuliyyotindon azad edilmis olmasin, eloco do ovvolki
omolo gora cinayat mosuliyyatino colb etmo miiddati kegmaosin.
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Hor bir omolo godro cinayst mosuliyystino colb etmo
miiddatinin mistaqil hesablanmali olmasi birbasa Cinayat
Macallasinin 75-ci maddasinin talobindon irali golir. Homin
maddodo cinayotin xarakterindon vo ictimai tohliikolilik
doracosindon asilt olaraq konkret miiddotlorin kegmasina goro
soxsin cinayat mosuliyystindon azad edilmasi nozords
tutulmusdur. Maddodo gostorilmis miivafiq middostlor kecdikdo,
soxsin cinayot mosuliyyotino colb edilo bilmomaosi imperativ
formada qeyd olunmusdur. Nozoro alinmalidir ki, cinayot
mosuliyyotino colb etmo miiddoti kecdikdo, Azorbaycan
Respublikasi Cinayat-Prosessual Macollosinin 39-cu maddasinin
tolobino uygun olaraq cinayot toqibi vo ya cinayat isi lizro icraat
baslanila bilmoz, baslanmis cinayot toqibino vo ya cinayot isi
lizro icraata iso xitam verilmolidir. Cinayat mosuliyyatina calb
etmo miiddotinin kegmosi boraotverici osas hesab olunmayan
cinayot toqibini istisna edon hallara aid oldugundan, bu osasla
cinayot toqibino xitam verilorkon homin Macollonin 41.2-ci
maddasinin taloblorine amal edilmalidir.

Cinayot Macoallasinin 75.2-ci maddosindo tosbit edilmisdir ki,
miiddatlor, cinayotin toradildiyi gilindon itttham hdkmiiniin
qanuni qiivvoye mindiyi anadok hesablanir. Soxs yeni cinayot
torotdikdo, hor bir cinayoto goro miiddot miistoqil hesablanir.

Maddonin mozmunundan gorlndiiyli kimi, yeni cinayotin
toradilmasi ovvolki cinayoto goro cinayot mosuliyyatino coalb
etmo miiddatinin aximin1 dayandirmir vo hor bir cinayat lizro bu
miiddot miistoqil hesablanir.

Qanunverici Cinayot Macollosinin 75.2-ci maddosini biitiin
cinayatlorin yenidon toradilmosi hallarina aid olan norma kimi
nozordo tutmus vo Cinayat Mocollasinin eyni maddosi iizro vo
yaxud bu Moaocollonin Xiisusi hissosindo birbasa gostorilmis
hallarda (homcins) cinayatlorin yenidon torodilmosi hallari tiglin
forqli gayda miioyyan etmomisdir.

Konstitusiya  Mohkomosi  Plenumunun  “Azorbaycan
Respublikasinin cinayot-prosessual qanunvericiliyindo oks
olunan uzanan vo davam edon cinayatlorlo bagli Azorbaycan
Respublikas1 Cinayot Maocollosinin 75-ci maddoasinin sorh
olunmasina dair” 2006-c1 i1l 27 dekabr tarixli Qorarinda qeyd
olunmusdur ki, cinayot mosuliyyotino colb etmo miiddotlori
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hiiquqi miioyyonliyin vo gotiliyin tomin olunmasina, eloco do
vaxtin kegmosino goro siibutetmo prosesinin vo kifayot qodor
toplanmas1 miimkiin olmayan siibutlar osasinda mohkomolordon
gorar qobul edilmosi tolob edildiyi halda, miidafio olunan
soxslorin hiiquqglarina zoror vura bilocok qgosdlorin qarsisinin
alinmasina xidmat edir.

Beloliklo, Moacallonin 75-c1 maddasinin miiddoalar1 onu
gOstorir ki, soxs torodilmis omolo goro ganunla miioyyon
olunmus miiddotin kegmosi sobobindon mosuliyyotdon azad
olunur vo onun homin omolo goéro mosuliyyoato colb edilmosi
istisna olunur.

Xisusilo geyd edilmalidir ki, tokrarliq cinayatlorin ¢oxlugunu
ehtiva etdiyindon, soxsin bu olamot ilizro mohkum edilmosi
miitloq sokildo onun mohz iki vo ya daha c¢ox cinayotin
torodilmosinda togsirli bilinmasino osaslanmalidir. Soxs eyni
zamanda iki vo ya daha cox eyni vo ya homcins cinayatlorin
torodilmosindo togsirli  bilinmolidir ki, onun omolindo
cinayotlorin ¢oxlugunu nozordo tutan Cinayot Mocollasinin
Xiisusi hissosinin miivafiq maddslorinin torkib olamatlorinin
movcudlugunu goéstormok miimkiin olsun. Mohkomo baxis1
noticosindo tokrarliga daxil olan iki cinayotdon birino goro
cinayot masuliyyatino colb etmo miiddatinin kegmosi miioyyon
edilorso vo bu sobobdon homin omolo goéro cinayat toqibino
xitam verilorso, togsirlondirilon gsoxsin omolinda cinayatlorin
coxlugu movcud olmadigindan, onun amslinin tokrarliq slamati
tizro tovsif edilmasi do istisna edilir. Bu sobobdon ikinci amalo
miinasibotdo biitiin hiiquqi masololor, o ciimlodon cinayot
mosuliyyatino colb etmo miiddotinin miioyyon edilmosi ikinci
omolin tokraron tdrodilon omol kimi deyil, belo olamatlo
miisayiot olunmayan cinayot kimi holl edilmolidir.

Konstitusiya Mohkomasinin Plenumu hesab edir ki, eyni vo
yaxud hamcins yeni cinayatin toradilmasi avvalki cinayata gora
cinayot mosuliyyatino colb etmo miiddotinin aximini kosmir vo
bu sobabdon cinayatlorin tokrar torodilmosi voziyyatinds do yeni
cinayotin toradilmosi tokrarlifa daxil olan ovvalki cinayato
mistaqil cinayat kimi yanasilmasint vo tiimumiyyatlo tokrarlig
toskil edon hor bir cinayoto géro cinayot mosuliyyaotino calb etmo
miiddoatinin ayri-ayriligda hesablanmasini istisna etmir.
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Bir daha vurgulanmalidir ki, Konstitusiya Mohkomasinin
Plenumu “Azorbaycan Respublikast Cinayat Macallasinin 16 vo
18-ci maddoalorinin bazi miiddealarinin sorh edilmosino dair”
2021-ci il 25 yanvar tarixli Qorarinda cinayatlorin tokrarligini
biitov cinayot kimi gobul etmoyorok tokrarliga daxil olan
cinayatlorin mohz ayri-ayriliqda tovsif edilorok tokrarliga daxil
olan hor bir omolin miistoqil gqiymotlondirilmoali oldugunu
bildirmisdir.

Gostorilonlora osason belo noticoyoa golinir ki, Cinayot
Macoallasinin 16 vo 75-ci maddalorinin toloblorinoe, homg¢inin
Konstitusiya Mohkomosi Plenumunun formalasdirdigr hiiquqi
movqgeloro goro, tokrarliq miistoqil eyni vo ya homcins
cinayotlordon togkil olunan cinayoatlorin ¢oxlugu oldugundan,
cinayotin torodildiyi giindon itttham hdkmiiniin ganuni qiivvoyo
mindiyi anadok hesablanan cinayot mosuliyyotino colb etmo
miiddati ayri-ayriligda hor bir cinayato miinasibatde miioyyon
edilmoli, tokrarlig1 toskil edon cinayotlordon birino gors cinayot
moasuliyyatina calb etmo miiddatinin kegmasi ilo alagadar soxs
cinayot mosuliyyotindon azad olunduqda, onun omolinin
cinayatlorin tokrar toradilmasi alamati tizra tovsif edilmasine vo
yaxud tokrarligin Cinayat Macallasinin 61.1.1-ci maddasina
asason cozani agirlagdiran hal qisminds nazors alinmasina yol
verilmomolidir.

Inzibati xotanin tokrar tdrodilmosi cinayot hesab olundugu
halda, homin omal iizro inzibati, yoxsa cinayat mosuliyyatine
colb etmo middotinin kegmoasinin cinayatin tokrarligini
yaratmamasi ilo bagli miiraciotdo qaldirilan digor masalo ilo
olagodar Konstitusiya Mohkomosinin Plenumu “Azorbaycan
Respublikas1 Cinayot Macollosinin 177-ci maddssinin “Qeyd”
hissosinin 1 va 3-cii bandlorinin sorh edilmasino dair” 2018-ci il
23 aprel tarixli Qarara diqqgoat yetirilmasini zoruri hesab edir.

Homin Qorarda geyd edilmisdir ki, 6zgonin omlakini gizli
olaraq talama ogurluq cinaystinin obyektiv cohatinin zoruri
olamatidir. Gizli olaraq talama homin omallor tokrar toradildiyi
hallarda da zoruri olamot kimi ¢ixis edir. Miilkiyyatgiys vo ya
omlakin digor sahibino vurulmus ziyanin maoblogi iso
konkretlosdirilmis olamot kimi ganunverici toraofindon cinayot
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torkibinin zoruri olamatlori nazors alinmaqla homin maddonin
“Qeyd” hissasindo gostorilmisdir.

Buna goro do Konstitusiya Mohkomosinin Plenumu hesab
etmisdir ki, Cinayat Macallasinin 177.2-ci maddasinin “eyni
omollor” ifadesi homin Macoallonin 177.1-ci maddasindo
gostorilon ogurlugun yalniz zoruri olamotini, yoni 6zgonin
omlakini gizli olaraq talamani nozordo tutur. Cinayot
Macollasinin  177-ci maddosinin  “Qeyd” hissosinin 1-ci
bondindo gdstorilon bes yiliz manatdan yuxari moblog homin
Macollonin 177.1-ci maddosing, yiiz manatdan yuxart moblog iso
bu Mocollonin 177.2-ci maddosino aid olmaqgla cinayot
torkibinin konkretlosdirici alamoti kimi ¢ixis edir.

Inzibati Xotalar Mocollosinin 38.1-ci maddasino asasan, xirda
talamaya goro inzibati tonbeh inzibati xotanin toradildiyi glindon
on geci bir 1l keconadak verils bilar.

Gostorilonlora asason Konstitusiya Mohkomasinin Plenumu
asagidaki noticolors golir:

— Cinayoat Moacollosinin 16 vo 75-ci maddolorinin toloblori
baximindan har bir cinayato goro masuliyyato colb etma miiddoti
miistoqil hesablandigindan, eyni vo yaxud homcins cinayatlorin
tokrar torodilmosi zamani ovvolki omolo goéro cinayot
mosuliyyotino colb etmo miiddoti kecdiyi halda ikinci omal
tokrarliq yaratmair;

— Tokrar ogurlugdan avval toradilmis ilkin omoal iizro Inzibati
Xotalar Macollasinin 38.1-ci maddasinds noazords tutulmus bir
illik miiddatin kegmosi Cinayat Macallosinin 177.2.2-ci maddasi
ilo cinayat mosuliyyotinin yaranmasini istisna edir.

Azorbaycan  Respublikas1  Konstitusiyasinin ~ 130-cu
maddoasinin IV hissasini, “Konstitusiya Mohkomosi haqqinda”
Azorbaycan Respublikasi Qanununun 60, 62, 63, 65-67 vo 69-cu
maddalorini  rohbor tutaraq, Azorbaycan Respublikasi
Konstitusiya Mohkomaosinin Plenumu

QI9RARA ALDI:

1. Azorbaycan Respublikast Cinayat Macsllasinin 16 va 75-ci
maddolorinin toloblori baximindan hor bir cinayoto goro
mosuliyyato colb etmo miiddoti miistoqil hesablandigindan, eyni
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vo yaxud homcins cinayoatlorin tokrar toradilmosi zamani ovvalki
omolo goro cinayot mosuliyyatino colb etmo miiddoti kegdiyi
halda ikinci amal tokrarliq yarada bilmoz.

2. Tokrar ogurlugdan ovvol torodilmis ilkin omol {izro
Azorbaycan Respublikasi Inzibati Xotalar Macollosinin 38.1-ci
maddosindo nozordo tutulmus bir illik miiddatin kegmasi
Azorbaycan Respublikasi Cinayst Moacollasinin 177.2.2-ci
maddoasi ilo cinayot mosuliyyatinin yaranmasini istisna edir.

3. Qorar dorc edildiyi glindon qlivvoys minir.

4. Qorar Azorbaycan Respublikasinin rosmi dovlot gozetlorindo
vo ‘“Azorbaycan Respublikasi Konstitusiya Mohkomaosinin
Molumati”’nda dorc edilsin, habelo Azorbaycan Respublikasi
Konstitusiya Mohkomaosinin rosmi internet saytinda yerlogdirilsin.

5. Qorar gotidir, heg bir organ vo ya soxs torofindon logv edilo,
doyisdirilo vo ya rosmi tofsir edilo bilmoz.
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WMEHEM A3EPBANKAHCKOM PECITYBJIMKH

NMOCTAHOBJIEHUE
IJIEHYMA KOHCTUTYIIMOHHOT O CYJIA
ABEPBAM)KAHCKOW PECITIYBJIUKHA

O ToJIKOBAHMM HEKOTOPBIX MOJIOKeHUM cTaTeit 16 u 75
Yroanosuoro Kogekca Azepoaiinxanckoi Pecnyoaukn

15 mapra 2022 roga ropox baky

[Inenym KoucTtuTyumonHoro cyna AszepOaiijgxaHCcKoOn
Pecniy6nmuku B cocraBe ®apxaga AOaynnaeBa (mpencenarens),
Conbl CanmanoBoi, Ymaii DdenaueBoii, Pomana Mcmannona,
Jlxeiixyna ["apamxkaesa, (cynpa-noknangunk),Padasns ['Bananse,
Maxupa Mypanoa, Ucet Hagxadosa u Kampana [llacduena,

C yuacTueM cekpetaps cyna @apanna Anuena,

B coorBerctBun ¢ yacteto IV crtarbum 130 Kouctutyuum
AzepOaiimkanckoit PecyOonukm, crarbsmu 27.2 u 32 3akoHa
Azepbaiimkanckori Pecnyonukun «O Konctutymmonnom Cyne» u
cratbeil 39 BayrtpenHoro ycraBa Konctutyuumonnoro Cyna
Azepbaiimkanckoii Pecriyonuku AzepOaiimkaH, B cyneGHOM 3aceria-
HUU MPOBEICHHOM B TIOPSIKE 0COO0T0 KOHCTUTYIITMOHHOTO IMPOU3BO/I-
CTBa, MMCbMEHHOW MPOU3BOJCTBA, [IpoKyparypsl A3zepbaiikaHCKon
PecryOnukyi Ha OCHOBaHHMHM €ro 3ampoca paccMoOTpesa KOHCTHUTY-
I[IMOHHOE JIeJI0 O TOJKOBaHMM ctareil 16 um 75 YrojgoBHOTro Komekca
Azepbaiimkanckoii PecrryOnrkn B X B3aUMOCBSI3H.

Wzyunn u o6cynun noknaxn cyapu [x. ['apamkaesa mmo nemy, Cyx-
JEHUsl Tpe/cTaBUTeNed 3aMHTEPECOBAHHBIX JHIL, CYOBEKTOB
HavaJIbHUKA YNPaBIEHUS MO MPAaBOBOMY 00ECIIEUEHHUIO U BOMPOCAM
mpaB 4YenoBeka [eHepanbHOM TpoOKypaTypbl A3sepOailKaHCKOMN
PecnyGnuku

A.OcmaHOBOH U 3aBeayrollero oraena [ocynapcTtBeHHoOM nenap-
TaMeHTa CIyXObl, AJZMUHUCTpaTHBHOTO M BoeHHoro 3akoHO-
narenbcTBa Ammapata Munnu Memknuca A3zepOaiiakaHCKON

193



Pecny6nuku, X.M.Ceupa -cnenuanuctoB BepxoBaoro Cyna
A3zepbaiikanckoit  Pecnmybnmuku — mpeacenarenss  YroJOBHOM
Komnernn X. HacubGoBa u cyneii bakumHCKOro AmemIsImOHHOTO
Cyna 3. lllupunoa u . MOparumnm,MHEHHE JKCIIEPTa, JOICHTA
kadeapbl yroJOBHOIO MpaBa M KPUMHUHOJOTHH HOPUIUYECKOTO
dakynpreTa BakMHCKOTO rOCyIapCTBEHHOTO YHUBEPCHUTETA, TOKTOP
dbunocoduu o mpasy M. baiipamoBoii, u marepuaisl nena, [Ineaym
Koncturymmonnoro Cyna A3zepbaiimkanckoin Pecyonmmku

YCTAHOBMUJI:

B 3ampoce, aapecoBanHoMm Konctutrynuonnomy Cyny
A3zepOaitmxanckoil Pecnyonuku (nanee — KOHCTUTYIMOHHBIM
Cyn), Ilpokyparypa AszepOaitimxanckoir Pecnmybnukm (mamee —
IIpokypaTypa) mompocuiaa Jarb TOJKOBaHHUE crtaTedt 16 m 75
VYronoBHoro koxaekca. AzepOaiikanckoit Pecnyonuku (nanee —
VYTroJIOBHBIN KOJIEKC) B UX B3aMMOCBSA3HU.

B 3anpoce yka3aHo, 4TO B TO BpeMsl KaKk B YTOJIOBHOM 3aKOHO/a-
TEJIbCTBE TEM HE MEHEE Ha IMPAKTHKE CYLIECTBYIOT Pa3jIMYHbIE MO~
XO/Ibl K TMPUBJICUEHHUIO JHIA K OTBETCTBEHHOCTH 3a IOBTOPHOE
COBEpILEHUE MPECTYIUIEHUS, KOTrJa CPOK JTaBHOCTH MPUBJICUEHUS K
YTOJIOBHOM OTBETCTBEHHOCTH 3a Ka)KJ10€ U3 NIPECTYIUICHUH, CO3aB-
IIMX MMOBTOPHOCTh, UCTEK JO BCTYIUIEHUS] OOBUHHUTEIBLHOTO aKTa B
3aKOHHYIO CHUILY.

OOHOBpPEMEHHO B CllydyasiX, HEIOCPEICTBEHHO YKa3aHHBIX B
OcoOeHHOIl yacTH YTOJOBHOTO KOJEKCAa NMPU HCTEYEHHUH CPOKa
JABHOCTHU MPUBJIEYEHUS K YyTOJIOBHOM OTBETCTBEHHOCTH 3a IEp-
BOHAUYAJIbHOE JIESHUE B XOJ€ IOBTOPHOTO COBEPILIEHUS OJHOPO/I-
HBIX MPECTYIUIEHUH, IPUBJIEUEHUE JINI]Aa K OTBETCTBEHHOCTH 3a
HOBTOPHOCTh MPECTYIUIEHUS HA IPAKTUKE BBI3bIBAET TPYAHOCTH.

Ecin nepBoHauanabHOE MpeCcTyIUIEHHE, MOBJEKIIee 3a CcoOou
MOBTOPHOCTh, HE MPEACTABISIET OOJBIION OOLIECTBEHHON OMAaCHO-
CTH U JI0 BCTYIUIEHHs MPUTOBOpPA 32 3TO JECSIHHUE B 3aKOHHYIO CHITY
o110 6oee ABYX JIET, JIUII0 OCBOOOXK/IA€TCsl OT OTBETCTBEHHOCTHU
3a JaHHOE MPECTYIJICHUE B CBSI3U C UCTEUEHUEM CPOKA JaBHOCTH. A
ATO MPUBOAUT K PA3HOITIACUSIM OTHOCUTENIBHO BO3MOXXHOCTH KBaJIH-
(buKauy MociaeyoIero AessHus Kak TOBTOPHOCTH.
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B 3anpoce Taxke oTMeuaeTcs, 4To TOrja Kak, MOBTOPHOE COBEp-
HICHUE aJMUHUCTPATUBHOTO MIPOCTYTKA MPU3HACTCS MPECTYTICHUEM,
B TPaBONPUMEHUTEIHHON MPAKTUKE HET €IUHOU TMO3WIMU OTHOCH-
TEIbHO ONPEACIICHUs UCTEUEHUs CPOKa JABHOCTH IPHUBICYEHUS K
aMUHUCTPATUBHON WM YTOJOBHOM OTBETCTBEHHOCTH 3a paHee
COBEpIICHHOE JESIHUE B KOHTEKCTE TOTO, CO3JIa€T JIU IOBTOPHOE
COBEpIICHUE MPOCTYTIKA WK MPECTYIIICHUS.

Tak, Ha ocHoBanmm ctathu 38.1 Komekca A3sepOaiimkaHCKOM
PecnyOnuku 06 aqMUHUCTpaTUBHBIX MpocTynka (anee — Kogekc 06
aJMUHUCTPATUBHBIX MIPOCTYIIKA), aAMUHUCTPATUBHOE HAKA3aHUE 3a
MEJIKO€ XUIIEHHE MOXKET ObITh HAJIOKEHO HE MO3/JHEE OAHOTO roja
CO JIHSI COBEPILCHMS] aJMUHUCTPATUBHOIO MpOCTynKa. [lockoibky
TaKo€ MPECTYIUICHUE, KaK Kpaxa, MpelyCMOTpeHHoe crarber 177.1
YronoBHOTO KOJEKCA, ABIISIETCS MPECTYIUICHUEM, HE TIPEICTABIISIIO-
UM 0O0JIBLION 00IIeCTBEHHOU OIMACHOCTH, CpPOK
MPUBJICUYCHUS K IaBHOCTHU YTOJIOBHOM OTBETCTBEHHOCTU COCTABIISIET
JIBa Toza.

[ToaTOMYy, €cinu MOBTOPHOE COBEPUICHUE aAMHUHUCTPATUBHOTO
MPOCTYIKa MPU3HAETCS MPECTYIICHUEM, TO 3aIPOCOAATENb CUH-
TaeT 1eJeco00pa3HBIM OMNpPENENINTh, UCTEK JU CPOK JAaBHOCTH
NPUBJICYCHUS] K aJMUHUCTPATUBHON WM YTOJOBHOW OTBET-
CTBEHHOCTH 3a MpeJbIayIlIee AeIHUE ¢ TOYKH 3PEHUS] BOSHUKHO-
BEHUSI OTBETCTBEHHOCTH 3a ITIOBTOPHO

B nensix ¢dopmupoBaHus enMHON CIEICTBEHHON M CyaeOHOU
NPaKTHKHU, OOEeCIedeHuss eIUHOO0OpPa3HOro MPUMEHEHUS] HOPM
3aKOHOJIaTEJIbCTBA YTOJOBHOIO M MPHUHIIMIA MPAaBOBOM ompee-
nenHoctu [Ipokypatypa npuHsiia pemenue o0paTuThCs ¢ 3ampo-
coM B Koncturyunonnsiii Cy.

[Inenym Koncrutyunonnoro Cyna cUuMTaeT BaXHbIM €IIE pa3
paccMOTpeTh MPABOBYK MNPUPOAY HHCTUTYTAa MOBTOPHOCTHU B
YIrOJIOBHOM 3aKOHOJATEIbCTBE U LIEJb €r0 3aKPEIUIEHUs B 3aKO-
HOJAaTEJNbCTBE, COBOKYITHOCTBIO NPECTYIUIEHUH C SBJIAIOLIECHCS
elnle OJHUM BHUJOM MPECTYIJIEHHH U B TOM 4ucie, cHopMHUpPO-
BaHHble [Inmenymom Konctutynumonnoro Cyna npaBoBbI€ MO3H-
MU 10 3TOMY BOIIPOCY.

B IlocranoBnenun Ilmenyma Konctutymmonunoro Cyna «O
TonkoBaHuu crtared 18.5, 61.1.1 u 65 YromoBHOro kojekca
A3zepbaiikanckoi Pecriy6auku» ot 18 mapra 2013 roga otme-
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YaeTCsl, UTO XOTSI TEPMUH «MHOXKECTBEHHOCTh MPECTYILICHUI» B
YIOJIOBHOM 3aKOHOJATEJIbCTBE HE YIIOMUHAETCS, TEM HE MEHEE B
cratbsix 16, 17 u 18 YronoBHOTo KoAeKca peryJIupyrOTCss BOMPO-
Cbl CBSI3aHHBIE C MOBTOPHBIM COBEPIIEHHUEM MPECTYIUICHUH,
COBOKYMHOCThIO MPECTYIJICHUM, PELUIUBOM MNPECTYILUIEHUN U
UX BUJAMU,KOTOPBIE OTHOCATCS K MHOXECTBEHHOCTHU MPECTYI-
JICHUH.

NHCTUTYT TOBTOPHOCTHU sBiIsieTCs Haubojiee CIoXHOU (op-
MOM MHOXXECTBEHHOCTH NPECTYNJIECHUNW M HCIOJIb3yEeTCS B
YroJI0BHOM KOJIEKCE B y3KOM CMBICIIE.

Cratbst 16 YronoBHOro KojeKca yCTaHaBJIMBAET JBa CaMO-
CTOSATEIbHBIX BUJIa TOBTOPHOCTH:

— COBeplIeHUE ABYX WUJIM OoJee MpecTyIUIEHUH, MpeaycMoT-
peHHBIX TOH ke cratbed Komekca. (ctatbs 16.1 YromoBHOTO
KOJIEKCa);

— COBEpUIEHHE ABYX M OoJiee MPECTYIIIEHUM, IPeayCMOTPEH-
HBIX pa3Au4yHbIMU cTaThsiMHu Kojekca, Mulllb B Cliydasx, yKa3aH-
HbeIXx B OcoOennoit yactu Komekca (ctares 16.2 YromoBHOTO
KOJIeKCa).

CornacHo mpaBoBO#l mo3unuu, chopmynupoBanHoil [lnenymom
Koncturymnmonnoro Cyna B [loctanoBinennu «O TOJTKOBAaHUM CTaTeH
333.1 wm 333.3 VYronoBHoro koaekca A3sepOaiikaHCKON
PecniyGmukm» ot 2 urons 2017 roga, mOBTOPHOCTh BO3HUKAET JIHIIIH
B T€X CIy4asiX, KOTAa KaXJ0€ U3 JeIHUN UMEET MPU3HAKU COCTaBa
CaMOCTOSITEILHOTO MPECTYIUICHHUSI, TO €CTh KOTJa COCTaB MpecTyI-
JICHUS KaXJOM OTACJIHHO B3SITOM JICSTHUU.

B yronoBHOM 3ak0OHOAATEILCTBE MHCTUTYT MTOBTOPHOIO COBEpIIIE-
HUS IPECTYIUICHUH paclieHUBAETCS KaK 0OCTOSTENbCTBO YCHIINBAIO-
1iee WIM OTAr4aroliee OTBETCTBEHHOCTh. [IoBTOpHOE coBeplieHMe
MPECTYIUICHUS JTUIOM, KaK MPaBUIIO, CBUJIETEILCTBYET O €0 YCTOM-
YUBON KPUMHMHAIBHOW CKJIOHHOCTH M UTHOPHUPOBAHUU CIAEIAaHHOTO
MPEAYNPEKICHUS, YTO B KOHEUHOM UTOTE yYKa3bIBa€T HA €ro BHICO-
KyI0 OOIIECTBEHHYIO OMACHOCTh. B 3TOM KOHTEKCTE 3aKOHO/AATENb-
CTBOM TIPEIyCMOTPEHO Ha3HaueHHe Oojiee CTPOroro Haka3zaHUs 3a
MIOBTOPHOE MPECTYIICHUE.

XoTs 3a TOBTOPHO COBEPUIEHHBIE MPECTYIMIEHUS MPEIYyCMOT-
peHo, Oosiee CTporoe HakazaHUe, TEM HE MEHEE B COOTBETCTBUHU
C MPUHLUIIOM CIPaBEAIMBOCTU YTOJOBHOTO 3aKOHA HaKa3aHUE
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WUJIM UHBIE YTOJIOBHO-IIPABOBOTO MEpbl,XapaKTepa MpUMEHsSIEMbIE
K JIMITY, COBEPIINBIIEMY MPECTYIJICHHUE, TOKHBI OBITH CTIPaBe/I-
JUBBIMU, TO €CTh COOTBETCTBOBAThH XapaKTepy U CTEIEeHU 001IIe-
CTBEHHOW OMACHOCTH MPECTYIUICHHUS, OOCTOATEILCTBAM €T0 COBEP-
HIEHUS W JIMYHOCTH JIMLA, TPU3HAHHOTO BUHOBHBIM B COBEPILEHUHU
npecryruieHus. [Ipu Ha3Haue€HWH HAaKa3aHUSI HEIIPEMEHHO JOJIKHBI
YUUTBIBAThCSl MPUHLMUIIBI 3aKOHHOCTH, PABEHCTBA IEPE] 3aKOHOM,
OTBETCTBEHHOCTH 3a BHUHY, CIPaBEJJIMBOCTM U TyMaHHU3Ma
(IToctanoBnenue Ilnenyma Koncturynmonnoro Cyna «O TonkoBa-
HuM nyHkTta 3 npumedanus Cratbu 177 YronoBHOro kojekca
A3zepbaitpkanckoi Pecryomukm» ot 4 mapta 2013 roza).

Crneagyer OTMETUTH YTO MOBTOPHOCTh MO CyM OTJIMYAETCS OT
COBOKYMHOCTH MPECTYIJIEHUH, 3aKpEIJIEHHOW cTaTtbend 17
YronoBHOTO KOJEKCA JIMIIb TEM YTO €CJU 10 OBTOPHOCTHIO CUH-
TAeTCsI MHOXKECTBEHHOCTb IPECTYIJIEHUN NPEeIyCMOTPEHHBIX
TOM XK€ cTaTbeil YromnoBHOTO Kojekca uium OcoOeHHOU dYacTu
naHHOTO Kojekca. COBOKYMHOCTh MPECTYIJICHUN MPEICTaBIACT
co00lf MHOXECBEHHOCTh MPECTYIJICHUN, MPEeayCMOTPEHHBIX
pa3nUYHBIMU cTaThsiMU JaHHOro Kojekc, B ciiydasx, mpsamMo yka-
3aHHBIX B 3aKOHE.

Takum 00pa3oM [jIs1 BOBHUKHOBEHHSI MOBTOPHOCTH HEOOXOIMMO,
YTOOBI COCTABIISIOLINY KaXKJI0€ ACSHUE, IPEACTABIIIO TO €CTh YTOObI
KaXJ10€ JIeTHUE B OTAEIHHOCTH YTOJIOBHO-TIPABOBOE 3HAYCHUE SIBIISI-
JIOCh OCHOBAaHHEM YTOJIOBHOM OTBETCTBEHHOCTH, B TOM YHCJIC YTOOBI
KaX/IbIil U3 HUX UMEJIO MPU3HAKU COCTaBa MPECTYIUICHUSI.

Ha ocHoBanuu crareu 16.3 YrogoBHOTO Koj€Kca OBTOPHBIM
COBEpPILICHUEM NPECTYNJIECHUsS HE MNPHU3HAETCS COBEpPIICHUE
JUIOM, CYIUMBIM 33 paHEe COBEPIICHHOE MPECTYIIEHHUE, €CIu
CYIMMOCTb 3a HETO CHsITa, MOTalieHa Wik 0CBOOOXKIEHHUE OT yIro-
JIOBHOW OTBETCTBEHHOCTH YK€ HACTYIIUJIO.

B crtarbe mox nuiiom, 0cBOOOKIEHHBIM OT yTOJIOBHOM OTBET-
CTBEHHOCTH, MOJI[Pa3yMeB, YTO COTIIACHO TPEeOOBAHUIO ATO JIUIIO
HE 0CBOOOX/IEHO OT YTOJIOBHOW OTBETCTBEHHOCTH 32 MPECTYILIE-
HHUE, B TOM YHCJI€ HE UCTEK CPOK YrOJOBHOW OTBETCTBEHHOCTH.
B ka)x10M KOHKPETHOM cllydae JJIsl OUEHKU HaJW4Ms WU OTCYT-
CTBUSI MOBTOPHOCTU HEOOXOJIMMO YYHUTHIBaTh, MCTEK JIU CPOK
JTAaBHOCTH MPUBJICYECHUS K YTOJIOBHONW OTBETCTBEHHOCTH 3a MEp-
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BOE J€SIHUE B OTAEIBHOCTU M, COOTBETCTBEHHO, OCBOOOXKIECHO
JIA JUIO OT YTOJOBHOW OTBETCTBEHHOCTH.

Cnenyer takxe ormMeTuTh, uTo B [locranoBienuu Ilnenyma
BepxoBnoro Cyna "O cyne6HON mpakTHKE MO JIellaM O Kpaxke,
rpabexe u pazboe" ykazaHO, YTO B COOTBETCTBHUU CO CTaThel
16.3 Yronosuoro Kojekca jaessHue Jiuila COBEPIIMBIIETO, OT 3
Mapta 2005 roma ecid Ha MOMEHT COBEpPILIEHHS HOBOTO Mpe-
CTYIUJICHHS JIMI[O HE UMEET CYAUMOCTH (B TOM UYHCIE CYAUMOCTh
CHATAa WJIM TIOTAallleHa) WM HE OCBOOOXIEHO OT YTrOJIOBHOM
OTBETCTBEHHOCTH, a TAK)XKE €CJIM CPOK NPUBJINUYEHUS K YTOJOB-
HOW OTBETCTBEHHOCTH 3a MPEABbIAYIIEE NESIHUE HE UCTEK.

Heo0xoquMoCTh MCUMCIEHUS] CaMOCTOSITENIbHO U CPOKa MpHU-
BJICUEHUSI K YTOJIOBHOM OTBETCTBEHHOCTH 3a KaXJ0€ IESHUE
HEMOCPEJACTBEHHO BbITEKaeT u3 TpeboBaHHsA cTaTbu 75
YrosioBHOTO KOAEekca. B maHHOU cTaTbe, MPeayCMOTPEHO OCBO-
O0OKJeHHe JHNIla OT YTOJOBHOW OTBETCTBEHHOCTH B CBSI3U C
HMCTEYCHUEM KOHKPETHBIX CPOKOB JTaBHOCTH B 3aBUCHMOCTH OT
XapakTepa IpecTyIUIEHHS M CTENEeHU ero OOIIeCTBEHHOU omac-
HOCTU. B crarbe B mMumneparuBHoil gopme orcedyaercs 4YTO IO
HMCTEYEHUU COOTBETCTBYIOIIUX CPOKOB JABHOCTH JIUIIO HE MOXKET
OBITh MPUBJIEUEHO K YrOJIOBHOW OTBETCTBEHHOCTH. Crieayer
y4eCTh YTO B COOTBETCTBUHM TPEeOOBAHHMEM CTaThbU YTOJOBHO-
npolieccyaqbHOTO Kojekca AszepOaiimxanckoir Pecnybnuku mo
HUCTEYCHUU CPOKa JTABHOCTH MPHUBJICYCHUS K YTOJOBHOM OTBET-
CTBEHHOCTH YTOJIOBHOE IpecieoBaHUE UM cyaeOHoe Mpo-
M3BOJICTBO IO YrOJIOBHOMY JieJly HE MOTYT ObITh BO30YKEHBI,a
BO30YyKJEHHOE MOJJICKUT MNpekpanienuto. [lockonbky, ncreue-
HHUE CPOKa JABHOCTHU MPUBIIEUEHUS K YTOJIOBHONU OTBETCTBEHHO-
CTH HE SIBIISIIOIIMM OCHOBAaHHUEM JUJIsl ONIpaBIaHus, U MPU MpeKpa-
IIEHUU YTOJIOBHOE MpECIeq0BaHUE YTOJIOBHOTO IMpECIeq0BAHUS
Ha 3TOM OCHOBaHHMHM coOironarbcs TpeboBaHust crarbu 41.2
Kopnekca.

Crarbeii 75.2 YToIOBHOTO KOJIEKCa 3aKPEIJIEHO, YTO CPOKU JaB-
HOCTU HCYHUCIHSIOTCS CO JIHA COBEpLICHUS MPECTYIUIEHUH U [0
MOMEHTa BCTYIUICHUS IIPUTOBOpA Cy/la B 3aKOHHYIO cuily. B ciyuae
COBEPILEHUS JIMIIOM HOBOIO MPECTYIUIEHUS CPOKM JABHOCTH IIO
KQKJIOMY IPECTYIUICHUIO UCYUCISETCS CaMOCTOSITENBHO.
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N3 copepxaHus cTaTbu CIEAYET, YTO COBEPLICHHUE HOBOTO
NpECTYIJICHUsI HE TMpeKpalmaeT TEYeHUsi CpoKa JaBHOCTH
MPUBJICUCHUS] K YTOJOBHOW OTBETCTBEHHOCTH 3a MpPEJbIIyIIEe
NpPECTYIUIEHUE, MPUYEM JAaHHBIM MO KaXJAOMY MPECTYIICHUIO
CPOK MCUUCIISIETCA CaMOCTOSITEIbHO.

3akoHOJATEeNb MPEeAycMOTpen cTarbio 75.2 VYTroJloBHOTO
KOJ€KCa KaK HOPMY OTHOCSIIYIOCS KO BCEM ClIydasiM MOBTOPHO-
ro0 COBEpILICHHUS NPECTYIUIEHWM, U HE YCTAaHOBUJ MHOTO HOPMBI
JUJIsL TOBTOPHOTO COBEPILIEHUS TE€X K€ MPECTYIJICHUM MO TOU ke
CTaTbe YTOJIOBHOTO KOJEKCA UJIU B CIyyasiX, NPsIMO YKa3aHHBIX B
Oco0Gennoit yactu Hacrosmero Komekca.

B IlocranoBnenun Ilnenyma Konctutynmonnoro Cyaa ot
27 nexabps 2006 roma "O TonkoBaHHWU CTaTbW 75 YTOJOBHOTO
Kojekca AzepOaiimkanckoil PecriyOnuku B OTHOIIEHUH 3aTSIHYB-
HIUXCS U JJISIIIUXCS NPECTYIUIEHUM, OTPaKEHHBIX B YTOJOBHO-
npoleccyajJbHOM 3aKOHOATENbCTBE A3epOailaxanckoil Pecny6-
JUKH" YKa3blBa€TCs, YTO CPOKHM IPHUBICYEHUS K YTOJOBHOU
OTBETCTBEHHOCTH CIIy>KaT OO0ECHEUEeHUIO OMpPEJeICHHOCTH U
MPEIOTBPAIICHUIO MOMBITOK HAaHECTU yiiepO MmpaBaMm OXpaHsie-
MBIX JIMI], KOTJa CyJbl 00s3aHbl IPUHUMATH PEIICHUE Ha OCHOBE
COOpaHHBIX OKA3aTEIbCTB, KOTOPHIE HE MOTYT OBITH MOTYYEHBI
B JOCTaTOYHOM KOJIUYECTBE IO MPOIIECTBUU BPEMEHHU.

Takum 006pa3oM MOJIOKEHUS CTaTbU 75 YTOJI0BHOTO KOJEKCa,
CBHUJETEIBCTBYET O TOM YTO JIMII0 OCBOOOXKIAeTCs OT OTBET-
CTBEHHOCTH 3a COBEPILIEHHOE JEeSHUE MO HUCTECYEHUU YCTAHOB-
JIEHHOTO 3aKOHOM CpOKa JIaBHOCTH, U K €r0 OTBETCTBEHHOCTH 3a
JIaHHOE JIeSTHUE UCKII0YaeTCs.

Cnenyetr 0cob60 OTMETUTb, YTO MOCKOJIbKY MOBTOPHOCTD MO/I-
pa3yMeBaeT MHOXECTBEHHOCTh PECTYIUIEHUH, OCYXKAEHHE JnIla
M0 JTAaHHOMY MPU3HAHHUIO HEMPEMEHHO JTOJKHO OBITh UMEHHO Ha
MpU3HAHUE €TO BUHOBHBIM B COBEPIIECHUH ABYX UM OoJjiee mpec-
TymieHuii. KpoMe Toro iaumo AOHKHO OBITH MPU3HAHO BUHOB-
HBIM B COBEPIICHUM JIBYX WJIU 0o0Jiee OJHOPOAHBIX MPECTyILIe-
HUM C T€M, 4TOOBI OBLIIO BO3MOXKHOCTh yKa3aTh Ha HAJTUYUE B €r0
JNeSHUW TMPU3HAKOB COCTaBa COOTBETCTBYIOIIUX CTaTeH
OcoOeHHO#l yacTH YTOJOBHOTO KOJAEKca, MpeayCcMaTpUBAIOLINX
MHOXECTBEHHOCTh IpecTyruienuil. Ecinu B pesynbrate cyneOHO-
ro pasouparenbcTBa OyJeT yCTaHOBICHO, UCTEUYEHUS CPOKa JaB-
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HOCTHU MPUBJICYEHUS K YTOJOBHOW OTBETCTBEHHOCTH 3a OJIHO U3
JIBYX MPECTYNJICHUN, BXOASUIUX MOBTOPHOCTH HAa OCHOBAHHUU
Yero 3TOro yroJIOBHOE IMpecieOBaHUE 3a JJaHHOE JIeSTHUE MpPeK-
palaeTcs, TO B IeTHUM OOBUHSIEMOTO, U KBaIU(PUKALINU €0 Jes-
HUS TIO IPU3HAKY MOBTOPHOCTHU. [Io 3TOMY OTCYTCTBYET MHOXeE-
CTBEHHOCTbh MPECTYIUICHUN BCE MpPaBOBbIE BOMPOCH], B OTHOIIIE-
HUU BTOPOTO JI€SHUS, BKJIIOYAsl YCTAaHOBICHUE CPOKAa TABHOCTH
YrOJIOBHON OTBETCTBEHHOCTH, JIOJKHBI pacCMaTpUBaTh BTOPOE
JIesIHNE KaK MOBTOPHO COBEPIIECHHBIE J€SIHHE, a KaK HECOIpOo-
BOXK/Ia€MOE TaKUM MPU3HAKOM.

[Inenym Konctutynuonnoro Cyna cuuTaeT, 4TO COBEpILIECHUE
TOXJECTBEHHOTO WJM OJHOPOIHOTO HOBOTO MPECTYIJICHUS HE
MpEeKpalaeT TEYEHUsI CPOKa ITABHOCTU YTrOJOBHOW OTBETCTBEH-
HOCTU 3a Mpeablaylllee MPecTyIUIEHHE, MO3TOMY B CUTyallUuu
MOBTOPHOI'O0 MPECTYIUIEHUI COBEPIIEHUS] HOBOTO MPECTYILICHUS
Tak)Xe HE MCKIII0YAET PACCMOTPEHHUS BXOJAIIETO0 B TOBTOPHOCTH
MPEXHETO MPECTYIJICHUs KaK CaMOCTOATEIbHOIO0 MpecTyILIe-
HUS,M UCYHCIIEHHUS B I€JIOM CPOKAa JaBHOCTU MPUBIMYEHUS K
YIOJIOBHOM OTBETCTBEHHOCTH 32 KaXK/10€ MPECTYIJIEHUE, COCTaB-
JAI011l€€ TOBTOPHOCTH B OT/AEIbHOCTH.

Crnenyer enie pa3 noauepkHyTh, uto [nenym KoHCTUTYIHOHHOTO
Cyna B IloctanoBiennn "O TOJKOBaHMM HEKOTOPBIX IMOJOKEHUN
crareii 16 um 18 VYronoBHoro xkojmekca A3sepbaiiyKaHCKOM
Pecnybnuku" ot 25 suBaps 2021 roma He cuuTas MOBTOPHOCTH
MPECTYIUICHUN €IMHUYHBIM MPECTYIUICHUEM, OTMETUJI 4TO Ipec-
TYIUICHUS, BXO/SIINE B TOBTOPHOCTH JOJIKEH KBATH(UIIUPOBATHCS
MMEHHO B OTIEIBHOCTH, U KaXKJ0€ JEesSHHUE, BXONAIIECEC B MOBTOP-
HOCTb, pPaCCMaTPUBATHCS CAMOCTOSITENBHO.

Ha ocHOBaHMM BBIIIEYKa3aHHOTO MOXHO IPHUUTH K TAKOMY
BBIBOJlY, YTO COTTIACHO TpeOoBaHUAM cTareil 16 u 75 YranoBHoro
KOJIeKCa a TaKXe MPaBOBBIX IMO3UIUH, CHOPMUPOBAHHBIX
I[Inenymom Koncturyuuonnoro Cyna, TOCKOJIbKY MOBTOPHOCHO
MPU3HAETCSI MHOKECTBEHHOCTh M3 CAMOCTOSTENbHBIX MPECTYM-
JI€HUU, COCTOAIIUX TOXJAECTBEHHBIX WJIM OJHOPOJHBIX MPECTYI-
JIEHUU TO CPOK JIaBHOCTU MPUBIMYEHUSA K YTOJOBHOW OTBET-
CTBEHHOCTH HCUHCISIOIIIUTCS MPECTYIJIEHUs, CO JHS €ro
COBEpILEHUS U J0 MOMEHTA BCTYIJICHHS B 3aKOHHYIO CUJTy 0OBHU-
HUTEJIBHOTO MIPUTOBOPA JTOJIKEH YCTAHOBIMBATHCS B OTHOLIEHUH
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KaXJI0TO TPECTYIUICHHUS B OTACIBLHOCTH, NMPHU OCBOOOXKICHUH
JUIla OT YTOJIOBHOM OTBETCTBEHHOCTH B CBSI3U C HUCTEUYCHHE
CpOKa JaBHOCTU MPUBJIICYEHUS K YTOJOBHON OTBETCTBEHHOCTH 3a
OJIHO W3 MPECTYIUIEHUM, COCTABISIONIMX MOBTOPHOCThH €ro Aes-
HUE HE CIeayeT KBaJIU(UIIMPOBATH MO MPU3HAKY MOBTOPHOIO
COBEpIIIaHUS TMPECTyNJIeHUH JHUOO YYHUTHIBATH MOBTOPHOCTH B
KauecTBe OOCTOSITEILCTBA OTATUYSIONIETO0 MOKa3aHUS Ha OCHOBA-
Huu ctatbu 61.1 YroaoBHOro Koaekca.

Uro kacaeTcsi MOCTaBICHHOTO BTOPOTO B OOpaIleHHH BOIpOCa,
CBSI3aHHOTO C TEM YTO MCTEUYEHHEM CPOKa aJIMUHUCTPATHUBHOMN WIH
YTOJIOBHOM OTBETCTBEHHOCTH HE CO3JAET MOBTOPHOIO MPECTYILIE-
HUfA, B ClIy4dae MPU3HAHUSA NPECTYIUICHHMEM MOBTOPHOIO COBEpIIE-
HUA aJMUHHUCTPATUBHOrO mpaBoHapyweHus, [Inenym Koncrury-
nuonHoro Cyna AzepOaiimkanckoit PecriyOnuku B MOCTaHOBICHUH
ot 23 anpens 2018 roga o TonkoBaHUM YacTH 3 ctarbu 177 cunTaer
HE0OXOIMMbIM 00paTUTh BHUMaHUE Ha JAHHOE OIpeJIeIeHHeE.

B naHHOM MOCTaHOBIEHUM OTMEYAETCS, YTO TAMHOE XUIICHUE
Yy>KOTO HUMYIIECTBA SIBIAETCS HEOOXOAUMBIM MPU3HAKOM
O0OBEKTHUBHOM CTOPOHBI MPECTYIUIEHUs B BUJE Kpaxu. TaitHoe
XUIIIEHUE BBICTYIMAET B KaueCTBE HEOOXOIMMOTro MpHU3HAKa U B
CIyd4asix MOBTOPHOTO, KOTJ|a TAKUE COBEPIICHUS TaHHBIX JACIHUN
yiiep6a, NPUYMHEHHOTO COOCTBEHHUKY WJIM WHOMY BIIaJEIbIly
MMYIIECTBAa, YKa3aH 3aKOHOJATEJeM C y4YeTOM HEOOXOJIMMBIX
NpU3HAKOB cocTaBa npectymeHus B "llpumeuanue" naHHOM
CTaTbH, C YUYETOM HEOOXOJUMBIX MPU3HAKOB MPECTYIUICHUS B
KaueCTBE KOHKPETHOTO MpHU3HAKa.

[Toatomy Ilnenym Koncturynmmonnoro Cypa cyuTaetr, 4TO
BhIpaxkeHue "Te ke aesHus" B cratbe 177.2 YroloBHOTO KOJAEK-
ca TpeaycMarpuBaeT JHUIIb HEOOXOAUMBIM MPU3HAK KpaxkH,
npenycMorpeHHod B crarbe 177.1 nanHoro Konekca, To ecTb
TalHOME XUILEHUE 4yKoro umyuiectsa. Cymma CBBILIE MSATUCOT
MaHaTOB, yKa3aHHas B NyHKTe | wactu "llomeuanue " craTbu
177 YronoBHOro Kojekca OTHOCICHh K cTtarbe 177.1 maHHOro
Kognexkca, k crarbe 188.2 3TOro kKojgexca BCTYNBET B KaueCTBE
KOHKPETU3UPIOIIETro MpU3HaKa COCTaBa NPECTYILICHHUS.

Ha ocuoBanuu crtarbu 38.1 Komekca 006 aIfMUHUCTPATHBHBIX
MpOCTyIa, AAMUHUCTPATUBHOE B3bICKAHUE 332 MEJIKOE XHUILEHHUE
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MOXKET OBITh HAJIOKEHO HE MO3JIHEE OJHOTO rojla co JIHS COBEp-
HIEHUs aJIMUHUCTPATUBHOTO IMPOCTYIIKA.

Ha ocnoBaHum Bpimie usioxeHHoro, Ilmenym KoHcTuty-
nuonHoro Cyna NpuxoIuT K CIEAYIOUIMM BbIBOJIAM:

Ucxonst u3 TpeGoBanmii crareit 16 u 75 YroloBHOTO KOJEK-
ca, NOCKOJbKY CPOK JABHOCTH MPUBJIEYEHHUS] K OTBETCTBEHHOCTHU
3a Ka)KJ10€ MPECTYMIEHUE HCUYUCISAETCS CaAMOCTOSITEIbHO, TO B
clydae MCTEYEHHMs CPOKa JABHOCTH INMPUBJIEUYEHUS] K YTOJOBHOMU
OTBETCTBEHHOCTH 3a MNpeAblAylLIee AEsHUE IPU MOBTOPHOM
COBEPILIEHUHU TOXKAECTBEHHBIX WJIM OJHOPOJHBIX NMPECTYIICHUH,
BTOpPOE JIESTHUE HE CO3JaET MOBTOPHOCTH.

Hcteuenne npexycmorpenHoro crarbeir 38.1 Konmekca o6
aIMUHUCTPATUBHBIX MPOCTYNKa OJHOTOAMYHOIO CpPOKa, 3a Mep-
BO€ HAYaJIbHOMY COBEPUICHHOMY JESHUIO 10 MOBTOPHOM KpaxH,
HCKJIIOYA€T BO3HUKHOBEHHUE YTOJIOBHOW OTBETCBEHHOCTH IO
cratbe 177.2.2 YrojloBHOrO KOJ€EKCA.

PykoBoactBysck uacteto IV crareu 130 KoucTuryuuum
A3zepbaiipkanckoi Pecniyonuku cratbsimu 60, 62, 63, 65-67 u 69
3akoHa A3zepOaiigxanckoil Pecniyonuku "O KoHCTHUTYIIMOHHOM
Cyne", Ilnenym Konctutyumonnoro Cyna AszepOaiiaxaHCKOU
PecnyOnuku.

HOCTAHOBMUIJI:

1. Ucxons u3 TpeboBanuii crateit 16 u 75 YroioBHOTO KOJIEK-
ca AsepOaifkaHckoil PecniyOnuku, MoCKONIbKY CPOK J1aBHOCTHU
NPUBJICYEHNUS] K OTBETCTBEHHOCTH 33 KaXJ0€ MPECTYIUIEHUE
HCYHUCIISIETCS CaMOCTOSITENIbHO, TO B ClIydyae HMCTEYEHHS CpoKa
JTAaBHOCTH NPUBJICUECHUS K YTOJIOBHOW OTBETCTBEHHOCTH 3a Ipe-
JbIAyIIee IesTHUE IPU MOBTOPHOM COBEPUIEHHH TOXKAECTBEHHBIX
WU OJHOPOAHBIX MPECTYNJIECHUN, BTOPOE NESHHE HE CO3JaeT
MIOBTOPHOCTH.

2. Ucrteuenne npenycmorpenHoro ctarbeid 38.1 Koaekca
Azepbaiipxanckoir PecryObnuku, 00 agIMUHHCTPATUBHBIX MPO-
CTyIKa 3a OJHOTOJIMYHOTO CPOKa JaBHOCTH NEpPBOHAYAIbHOMY
JI€STHUI0, COBEPLIEHHOMY J10 TIOBTOPHOM Kpa)H, UCKIIOYAeT BO3-
HUKHOBEHHE YTOJIOBHOW OTBETCTBEHHOCTH MO cTarbe 177.2.2
Yronosuoro Kogekca AzepOaiimxanckoit Pecriyomuku.
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3. [locTaHoBieHUE BCTYIAET B CUIIY CO JHS ONMyOIMKOBAaHHUS.

4. TlocraHoBneHue omyOIMKOBaTh B O(UIMAIBHBIX TOCYIApCT-
BEHHBIX Trazetax AsepOaiimkanckoii PecnyOnmku u BeeTHuke
Koncturynmonnoro Cyna AsepOaiimkanckoit Pecmybnuku", a
TaK)Ke Pa3MECTUTh Ha O(QUIIMAIBHOM HHTEpHeT-caiite KoHcTury-
nnonHoro Cyna AszepOaitmkaHckoit PecryOnuku.

5. IlocTtaHOBIEHHE SBIAAETCA OKOHYATEIIBHBIM W HE MOXKET
OBITh OTMEHEHO, U3MEHEHO WM OQUIIMAIBHO UCTOJIKOBAHO HU
OJIHUM OpPTraHOM WJIH JULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSi PLENUMUNUN
QORARI

Azarbaycan Respublikasi Miilki Macallasinin
340.2-ci maddasinin sorh edilmasino dair

18 mart 2022-ci il Baka sohori

Azorbaycan Respublikast Konstitusiya Mohkomosinin
Plenumu Forhad Abdullayev (sodr), Sona Salmanova (moaruzagi-
hakim), Humay ©Ofondiyeva, Rovson Ismayilov, Ceyhun
Qaracayev, Rafael Qvaladze, Mahir Muradov, Isa Nocofov vo
Kamran Sofiyevdon ibarat torkibdo,

mohkoma katibi Foraid Oliyevin istiraki ilo,

Azorbaycan  Respublikas1  Konstitusiyasinin ~ 130-cu
maddoasinin VI hissasing, “Konstitusiya Mohkomasi haqqinda”
Azorbaycan Respublikasi Qanununun 27.2 vo 33-cii maddolorine
vo Azorbaycan Respublikasi Konstitusiya Mohkomasinin Daxili
Nizamnamosinin 39-cu maddosino miivafiq olaraq, xiisusi
konstitusiya icraatinin yazili prosedur qaydasinda kegirilon
mohkomo iclasinda Sirvan Apellyasiya Mohkomasinin miiracioti
osasinda Azorbaycan Respublikasi Miilki Macoallosinin 340.2-ci
maddosinin sorh edilmosino dair konstitusiya isino baxdi.

Is {izro hakim S.Salmanovanin moruzoesini, maraqgl
subyektlorin niimayondslori Azarbaycan Respublikasi Milli
Moclisi Aparatinin Iqtisadi qanunvericilik sobosinin miidiri
M.Baziqovun vo Sirvan Apellyasiya Mohkomasinin sadri
V.Abdullayevin, Azorbaycan Respublikasi Ali Mohkomasinin,
Baki Apellyasiya Mohkomasinin hakimi X.Sartyevin miitoxassis
qismindo miilahizolorini, ekspert Baki Dovlot Universitetinin
Hiiquq fakiiltosinin Miilki hiiquq kafedrasinin dosenti, hiiquq
tizro folsofo doktoru S.Siileymanlinin rayini vo is materiallarini
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arasdirtb  miizakiro edorok, Azorbaycan Respublikasi
Konstitusiya Mohkomasinin Plenumu

MUOYYON ETDI:

Sirvan Apellyasiya Mohkomaosi Azarbaycan Respublikasinin
Konstitusiya Mohkomosino (bundan sonra — Konstitusiya
Mohkomasi) miiraciot edorok Azorbaycan Respublikasi Miilki
Macollasinin  (bundan sonra — Miilki Macollo) 340.2-ci
maddasinin homin Moacallonin 324, 389, 337.1 vo 337.3-ci
maddolori ilo olagoli sokildo sorh edilmasini xahis etmisdir.

Miiraciotdon goriiniir ki, Sirvan Apellyasiya Mohkomasinin
Miilki Kollegiyasinin icraatinda olan Y.Oliyevin X.Agayev vo
geyrilorino qars1 pul tolobino dair miilki is lizro mioyyon
olunmusdur ki, Y.Oliyev bas etibarnamo osasinda sahibliyindo
vo istifadesindo olan avtomobili N.Abdullayeve satmis,
mablogin bir hissosi dozgahla ovozlosdirilmis, qalan hissosinin
iso algi-satq1 rosmilogdirilorkon 6donilmosi razilasdirilmigdir.
Homin miigavilo N.Abdullayevin xahisi ilo Y.Oliyev vo
X.Agayev torofindon imzalanmigdir. Sonradan algi-satqi
miiqavilosi lizro moblog 6donilmodiyindon, Y.Oliyev X.Agayev
vo digorlorina garsi pul tolobi ilo Coalilabad Rayon Mohkomasino
miiraciat etmisdir.

Colilabad Rayon Mohkomosi 21 may 2021-ci il tarixli
gotnamosindo miiqavilonin Y.Oliyev ilo mohz X.Agayev
arasinda baglandigina osaslanaraq iddian1 sonuncuya
miinasibatdo tomin etmis, digor cavabdehlora miinasibotds iso
rodd etmisdir.

X.Agayev birinci instansiya mohkomaosinin gotnamosindon
apellyasiya sikayoti verorok miiqavilonin aslindo onunla deyil,
digor cavabdeh N.Abdullayevlo baglandigindan iddia¢i
torofindon tolob olunan pulun da mohz sonuncu torofindon
0donilmali oldugunu bildirmisdir.

Sirvan Apellyasiya Mohkomosi torofindon iso baxilarkon
yalan aqdlorin etibarsizligi ilo bagli mohkoma tocriibasindo fikir
ayriligr vo miixtolif yanasmalarin oldugu miioyyon edilmisdir.
Bozi mohkomslorin mdévqeyina gors, eyni predmetlo bagh
miigavilolor baglanarkon subyekt torkibi baximindan yalan
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oqdlorin baglana bilmosi glibhosizdir. Digor yanasmaya goro iso
yalan oqd yalniz eyni toroflor arasinda yaranmis formal vo
faktiki miinasibatlor zamani1 movcud ola bilar.

Miiraciotedon mohkomo tocriibosindo ikili yanasmalara son
qoyulmasi, miilki mohkoms icraatinin somoraliliyinin tomin
edilmasi vo vahid mohkomo tocriibasinin formalasdirilmasi
moqsadi ilo Konstitusiya Mohkomaosino miiraciot etmok gorarina
golmisdir.

Konstitusiya Mohkomosinin Plenumu miiraciotlo olagodar
qanunvericiliyin miilki-hiiquqi 6hdsliklorin yaranmasinin on
miihiim osas1 olan aqdlor, onlarin etibarsizligi, o climlodon yalan
oqdlorin ohomiyyatsizliyi ilo bagli normalarinin agiglanmasini
zaruri hesab edir.

Miilki Macoallonin 324-cii maddosino asason, aqd miilki hiiquq
miinasibotinin amala golmasing, doyisdirilmasing vo ya xitamina
yonoaldilmis birtorafli, ikitorafli vo ya ¢oxtorafli irads ifadasidir.
oqdlor birtorofli vo miiqavilo soklindo (ikitorofli vo ya
coxtorofli) ola bilor. Miilki Mocoalloyo vo ya toroflorin
razilagsmasina uygun olaraq baglanmas1 ii¢lin bir torofin irado
ifadosinin zoruri vo yetorli oldugu oqd birtorofli oqddir.
Miigavilonin baglanmas1 {glin iki torofin razilasdirilmis irads
ifadosi (ikitorofli oqd) vo ya ii¢ vo ya daha cox torofin
razilagdirilmis irado ifadasi (coxtorofli oqd) zoruridir.

Miiqavile aqdlorin bir névii kimi miilki hiiquq vo vozifalorin
miloyyaonlasdirilmasi, doyisdirilmasi vo ya xitami haqqinda iki
va ya bir neg¢o soxsin razilagsmasidir (Miilki Macallonin 389.1-ci
maddasi).

Oqdlor iqtisadi dovriyyonin aximliligini tomin edon on baslica
hiiquqi vasitadir vo yalniz etibarli oqd toroflorin arzu etdiklori
hiiquqi naticolori yarada bilor.

9qdin etibarli olmasi iiglin ganunvericilikds nozordo tutulmus
sortlor milki hiiquq doktrinasinda doérd kateqoriyada
qruplasdirilmisdir:

— 9qdin subyekt torkibino dair sortlor;

— 9qdin mozmununa dair sortlor;

— 9qddo irado sorbostliyi vo irado ifadosinin bildirilmasi
vohdotina dair sortlor;

— 9oqdin formasina dair sortlor.
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Hor hansi oqdin, o ciimlodon algi-satqr miiqavilasinin
etibarliligi, yoni arzu olunan hiiquqi naticoys sabab olmasi iigiin
hor bir kateqoriyadan olan sortloro omol edilmoalidir
(Konstitusiya Mohkomaosi Plenumunun N.9sodovanin sikayoti
tizro 2021-ci il 12 aprel tarixli Qorar1).

Miigaviloni 6hdslik hiiquq miinasibatlorinin digor yaranma
osaslarindan farqlondiron baslica xiisusiyyot onun mohz
toroflorin qarsiliqli irado ifadosinin noticasi olmasidir. Bu
sobobdon do miigavilonin etibarliliq sortlorindon biri toroflorin
qarsiligl irado ifadosinin vo hiiquqi niyyatlorinin vahidliyi vo
hoqiqiliyi ilo baglidir. Miigavilonin etibarlilig1 {i¢iin zoruri olan
bu tolob iso miiqavilo miinasibotlorinin tonzimlonmosindo osas
rola malik miiqavilo azadligi prinsipindon irali golir
(Konstitusiya Mohkomosi Plenumunun ©.ibrahimovun sikayoti
tizro 2004-cii 1l 12 aprel vo T.Qasimovanin sikayati tizro 2020-ci
il 1 dekabr tarixli Qorarlari).

Miilki ganunvericiliyo miivafiq olaraq, irado ifadosinin tofsiri
zamani onun haqiqi mazmunu tokco horfi monaya gors deyil,
hom do aglabatan miihakimo asasinda miioyyonlasdirilmalidir.
Miiqavils sortlorini tofsir edarkon mohkomo tokco miiqaviladaki
s0z va ifadolorin harfi monasini deyil, hom do toroflorin irads
ifadasinin hoqiqi monasini, biitovlikds miiqavilonin hoarfi
monasinin onun digor sortlori vo monasi ilo miigayisasini nozors
alir (Miilki Macoallonin 324.5 vo 404.1-ci maddoalori).

Konstitusiya Mohkomasinin Plenumu bir sira gorarlarinda
Miilki Macollonin mohz bu normalarina osaslanaraq hesab
etmisdir ki, miilki dovriyys istirak¢ilarinin sorbost se¢imi olaraq
oqd toroflorin azad vo qarsiliql irado ifadosi naticosindo omoalo
golir. Odur ki, aqdin etibarsizlig1 ilo bagli isloro baxilarken,
yalniz yazili vo formal hallara qiymot vermoklo
kifayoatlonilmomali, toroflorin irado ifadosinin hoqiqi mozmunu
vo hiiquqi niyyetlori do miioyyon edilmolidir. Bu ndv iddia
toloblori {lizro miiqavilonin etibarsizligi fakt: yalniz irado
ifadosinin §ziinlin deyil, hom do homin iradonin formalasmasina
vo ifado edilmosino osas olmus sorait vo motiv, mosalon,
miiqaviloyo godorki danisiqlar, toroflor arasindaki miinasibotlor
vo toroflorin sonraki horokotlori nozoro alinmaqla tosdiq edilo
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bilor (B.Qasimovun sikayoti tizro 2019-cu il 9 dekabr vo
N.9sodovanin sikayati lizro 2021-ci1 il 12 aprel tarixli Qorarlar).

O da noazors alinmalidir ki, mahkomalar torafindon miigavila
uzro miubahisoloro baxilarkon, ilk nodvbodo, iddia tolobinin
osaslandigi oqdin etibarliligi arasdirilmalidir. Belo ki,
mohkomonin golocayi natico mohz aqdin etibarliligindan asilidir.

Bununla bagli Konstitusiya Mohkomasinin Plenumu
“Azorbaycan Respublikas1 Miilki Macollosinin 337, 339.6, 346.1
vo 354-cii maddolorinin olagoli sokildo sorh edilmasino dair”
2021-ci il 2 aprel tarixli Qorarinda vurgulamigdir ki, miioyyon
bir oqd osasinda yarandigi hesab edilon hiiquqla bagli iddia
tolobindo mohkomsa icraatinin ilk vazifasi homin aqdin etibarh
olub-olmadigini tosbit etmokdir. Iddia tolobinin osaslandigi
oqdin etibarsiz olmasi, birbasa homin aqd iizro hiiquqi naticonin
omolo golmoadiyini, yoni miigavilo lizro iddia olunan subyektiv
hiiququn yaranmadigini gostorir. Ona gora do, hor hansi bir oqdo
asaslanaraq verilon iddianin diizgiin hiiquqi halli tgiin, ilk
novbado, istinad olunan homin oqdin etibarli olub-olmamasi
miloyyon edilmolidir.

Miilki Macollodo oqdlorin etibarsizligt ilo olaqodar
gostorilmigdir ki, bu Mocollodo miioyyonlosdirilmis sortlori
pozmagqla baglanmis aqd etibarsizdir. Etibarsiz oqdlor miibahiso
edilon oqdlor vo ya ohomiyyatsiz aqdlor ola bilor. Etibarsiz oqd
onun etibarsizlig1 ilo bagli noticolor istisna olmaqla, hiiquqi
naticolors sobob olmur. Bu ciir oqd baglandig1 andan etibarsizdir.
9qd etibarsiz oldugda, agor bu Macollads onun etibarsizliginin
ayr1 naticolori nozordo tutulmayibsa, toroflordon hor biri oqd
tizro aldiglarinin hamisini digor torofo qaytarmaga, alinanlari
eyni ilo qaytarmaq miimkiin olmadiqda iso (o climlodon alinanlar
omlakdan istifadodo, goriilmis isdo vo ya gostorilmis xidmotdo
ifado olunduqda) onun doyorini pulla 6domolidir (Miilki
Macollonin 337.1, 337.4 vo 337.5-ct maddoalori).

Homin Moacollonin 340.2-ci maddosino osason, yalan oqd
basqa aqdi pardolomok mogqsadi ilo baglanan oqddir. Yalan oqd
ohomiyyatsizdir.

Konstitusiya Mohkomasi Plenumunun yalan aqdlorlo olagodar
formalagmis hiiquqi movgeyino asason, yalan oqd basqa bir oqdi
pardalomok niyyati ilo gdriniis ticlin baglanmis oqddir. Yalan oqd
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halinda aslinds eyni anda iki ayr1 oqd baglanmis olur. Goriinon
oqd toroflorin osl hiiquqi niyyotlorini oks etdirmir. Toroflor
aslinda basqa bir miiqavile barads raziliga golorok goriintii ticiin
bagladiglar1 oqdlo homin miigaviloni pordoloyirlor. Yalan oqd
miigavilo toraflorinin bilorokdon moqgsadli sokildo yol verdiklori
hiiquqa zidd bir harokatdir (N.Hactyevanin sikayati tizro 2020-ci
il 10 mart vo X.Mirzaliyevin sikayati tizro 2021-ci1 1l 17 sentyabr
tarixli Qorarlar).

Belaliklo, yalan oqd toroflorin hoqiqi iradslori ilo bu iradonin
ifadosi arasinda bilorokdon yaratdiglar1 uygunsuzluqdur.
Toroflor aslinda bir hiiquqi prosedur hoyata kegirmok iradosing
sahib olduqglar1 halda, iiciincii soxslords yanlis tosovviir yaratmaq
niyyoti ilo gosdon sanki bagsqa bir hiiquqi prosedur hoyata
kecirmok iradasinds olduglarini gdstorirlor.

Xiisusila qeyd olunmalidir ki, toraflordon yalniz birinds yalan
oqdi baglamaq niyyatinin moévcudlugu Miilki Macollonin 340.2-
ci maddasinin totbiqi liglin kifayot deyil.

Yalan oqd asagida sadalanan osas torkib olamotlorino
malikdir:

— goriintido baglanan aqd vo ya pordoloyan oqd — toroflorin
liclincli soxslordo hiiquga uygun vo etibarli bir miiqavilo
bagladiqlar1 toossiliratin1 yaradir. Bu miigavilodo toroflorin oks
etdirdiklori irado ifadslori arzuladiglar1 hiiquqi noticoys uygun
olmur. Toroflorin goriiniis liglin bagladiglar1 bu miiqavilo iizro
hiiquqi natico, hiiquq vo O6hdoliklor omolo gotirmok niyyatlori
olmur;

— gizli baglanan oqd vo ya pordolonon oqd — toroflorin
gOriintiido bagladiglar1 aqdin arxasinda gizlotdiklori vo hoqiqi
iradolorini ifado edon bir miigaviladir. Bu, yalan oqdi uydurma
ogddon forqglondiron asas olamotdir;

— yanlis tosovvirr yaratmaq niyyati — toraflorin haqiqi
iradoalorini gizli tutaraq hor hansi bir monfaat alds etmak iiciin
liclincii soxslordo buna dair fikir formalasdirmaqda vo goriintii
yaratmagqda ifads olunur.

Konstitusiya Mohkomasinin Plenumu geyd etmayi vacib bilir
ki, subyekt torkibinin forqli olmasi toraflorin basqa oqdi
pordolomosi niyyatini istisna etmir. Belo ki, toroflor 6z
aralarinda goriliniisdo baglanacaq oqdo dair raziliga goldikdo,
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homin miiqavilonin digor sortlori ilo yanasi subyekt torkibino
dair do raziliga golo bilarlor. Nozoro alinmalidir ki, yalan aqdin
etibarsizli§inin osas sobobi toroflorin hoqiqi iradolori ilo bu
iradonin boyani arasinda qosdon yaradilan uygunsuzluqda,
ticlincli soxslordo miigavilonin etibarliligina dair yanlis tosovviir
yaratmaqda ifado olunur. Odur ki, subyekt torkibindon asili
olmayaraq miiqavilo toroflorinin {glincii soxslordo yanlis
tosovviir yaratmaq niyyotilo bagladigr istonilon oqd yalan oqd
olmaqla oshomiyyotsizdir.

Miilki Macollonin 340.2-ci maddasine uygun olaraq, yalan
oqdo onun mahiyyati nozoro alinmagqla, toroflorin homin oqdi
baglayarkon oslindo nozords tutduqlar1 aqdo aid olan qaydalar
totbiq edilir.

Pordolonon miigavilodo toroflorin hoqiqi iradesi ifado
olundugundan, bu oqd miilki ganunvericiliklo nozordo tutulmus
forma sorti do daxil olmaqla etibarliliq toloblorino cavab
verdikds, etibarli oqd kimi arzu olunan hiiquqi noticaloro sobab
ola bilor. Belo ki, Miilki Macallonin 405.1-c1 maddasina asasan,
toroflor miigavilonin biitiin miihiim gortlori barosinda tolob
olunan formada raziliga goldikds, miiqavils baglanmig sayilir.

Basqa soxslor arasinda baglanmis hoqiqi razilagsmanin
pordolonmosi niyyoti ilo goriinlis TUclin  baglanmis oqd
ohomiyyatsizdir vo bu halda hiiquqi noticoalor aslindo baglanmis
miiqavilo toroflori arasinda yaranmis hesab olunmalidir.

Bir sira dlkoalorin qanunvericiliyindo do yalan oqdlerlo baglh
miinasibotlori tonzimloyon eyni mozmunlu normalar noazorde
tutulmusdur. Bels ki, Almaniya Federativ Respublikasinin Miilki
Qanunnamosinin saxta aqdlor adlanan 117-ci paraqrafina osason,
ogor soxso yonolmis irado ifadosi onun Oziinlin raziligr ilo
gorlntii Uglin edilmisdirso bu miiqavilo shomiyyatsizdir. Ogor
saxta miiqavilo digor hoqiqi miiqaviloni pordolomok iigiin
baglanmisdirsa, pordolonon oqdo aid qaydalar totbiq edilir.

Konstitusiya Mohkomasinin Plenumu homginin vurgulayir ki,
mohkomolor torofindon miigavilonin etibarli olub-olmamasi ilo
bagli isloro baxilarkon miinasibatlorin haqiqi xarakteri nozors
alinmagqla, miixtolif miiqaviloalorin (mosalon, bagislama, iiglinci
soxslorin xeyrino miigavilo vo s.) baglanmasi1 qaydalarini
tonzimloyon normalara da diqqgot yetirilmoalidir. Homin normalar
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corcivasindo baglanilmis oqdin subyekt torkibino goroe yalan aqd
hesab edilmosi yolverilmozdir vo Miilki Macollonin 340.2-ci
maddosinin magsadine uygun golmir. Ona géro do mohkomalor
torofindon belo miibahisolor iizro islore baxilarkon baglanan
miiqavilolorde osl niyyatin nodon ibarot olmasi, gizli
sovdoalogsmonin olub-olmamasi miioyyon edilmalidir.

Homg¢inin qeyd olunmalidir ki, aqdin yalan olub-olmamasi
mosolasi aragdirilarkon yalniz miigavilonin s6z vo ifadslorinin
horfi monas1 deyil, toraflorin baglanmis miiqavilo iizro hiiquqi
notico oldo etmok niyyatlorinin olub-olmamasi, habelo asl
iradalorinin askar edilmosi liciin isin faktiki hallar1 da hortorafli
aragdirilmalidir. Bu zaman mohkomolor oqd toroflorinin
davranisini, toroflor arasinda formalasan miinasibotlori, onlarin
yazigmalarini, forqli subyekt torkibi olan oxsar miinasibotlordo
toroflorin davranigini, oqdin baglandig1 foaliyyot sahosindo
formalasmis davranis tocriibasini, horokotlorin bas vermo vaxtini
va s. nazord almalidir. Bir nego olagoli aqdin qisa fasila ilo
baglanmas1 (masalon, bir ilodak), eyni giindo bir nec¢o olagoali
oqdin baglanmasi, toroflorin vo ya liglincii soxslorin miixtalif
horokotlorinin qarsiligli olagosi vo digor hallar da oqdlorin
pardalomak niyyotilo goriiniis ticlin baglanilmasina dslalat edo
bilar.

Yalan oqd irado ilo onun ifadssi arasinda qgosdon
uygunsuzluga yol verilmosi naticosindo omolo golmoklo hiiquq
normalarinin diizgiin totbiqino do maneoslor yaradir. Toraflorin
bels hiiquqa zidd davranisi iso publik vo ya fordi maraqlara zoror
vurulmasi ilo naticolona bilor. Qanunverici mohz bu sababdon
yalan aqdin ohomiyyatsizliyini tosbit etmisdir.

Beloaliklo, yalan oqdin ohomiyyotsizliyi irads ifadesinin
simulyasiyas1 (oqdin simulyasiyasi), miivafiq hiliququn
movcudlugu goriniisiiniin yaradilmasi, asl iradonin gizlodilmasi
(pordolonmasi) ilo sortlondirilir.

Qeyd olunanlara asason Konstitusiya Mohkomaosinin Plenumu
asagidaki noticoyo golir:

— Miilki Macollonin 340.2-ci maddosinin monasina gora,
toroflorin hoqiqi irado ifadolori noticosindo yaranan faktiki
miinasibotlori pordolomok moqgsodi ilo goriintii {iciin baglanan
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oqdler, o ciimlodon forqli subyektlor arasinda formal olaraq
baglanan oqdlor yalan oqd olaraq shomiyyatsizdir.

Yalan oqdin baglanmasinda istirak edon subyektlorin haqiqi
irado ifadolori bu Qorarin tosviri-osaslandirici hissasindo oks
olunmus hiiquqi movqgelora uygun olaraq arasdirilib hiiquqi
noticoyo golinmolidir.

Azorbaycan  Respublikas1  Konstitusiyasinin ~ 130-cu
maddoasinin VI hissasini, “Konstitusiya Mohkomosi haqqinda”
Azorbaycan Respublikasi Qanununun 60, 62, 63, 65-67 vo 69-cu
maddolorini  rohbor tutaraq, Azorbaycan Respublikasi
Konstitusiya Mohkomasinin Plenumu

QORARA ALDI:

1. Azorbaycan Respublikasi Miilki Macollosinin 340.2-ci
maddosinin monasina goro, toroflorin hoqiqi irado ifadolori
noticosindo yaranan faktiki miinasiboatlori pordolomok mogsodi
ilo gorinti tiglin baglanan aqdlor, o climlodon forqli subyektlor
arasinda formal olaraq baglanan oqdlor yalan oqd olaraq
ohomiyyatsizdir.

Yalan oqdin baglanmasinda istirak edon subyektlorin haqiqi
irado ifadolori bu Qorarin tosviri-asaslandirici hissasindo oks
olunmus hiiquqi movqgelora uygun olaraq arasdirilib hiiquqi
noticoyo golinmolidir.

2. Qorar dorc edildiyi giindon qiivvoye minir.

3. Qorar rosmi dovlot qozetlorindo vo “Azorbaycan
Respublikas1 Konstitusiya Mohkomosinin Molumati”’nda dorc
edilsin, habelo Azorbaycan Respublikas1 Konstitusiya
Mohkomaosinin rosmi internet saytinda yerlosdirilsin.

4. Qorar gotidir, heg bir orqan va ya soxs torofindon logv edilo,
doyisdirilo vo ya rosmi tofsir edilo bilmoz.
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WMEHEM A3EPBANKAHCKOM PECITYBJIMKH

NMOCTAHOBJIEHUE
IJIEHYMA KOHCTUTYIIMOHHOT O CYJIA
ABEPBAM)KAHCKOW PECITIYBJIUKHA

O toakoBanuu crarbu 340.2 I'paxaaHCKOro Kogexkca
Azepbaiiakanckoil Pecny0anku

18 mapra 2022 roga ropox baky

[Inenym KoucTtuTyumonHoro cyna AszepOaiijgxaHCcKoOn
Pecniy6nmuku B cocraBe ®apxaga AOaynnaeBa (mpencenarens),
Conbl CanMaHOBOUW (Cynbs-AOKJIATUUK), YMail DdeHaueBoi,
Posmana Wcmaumnosa, J[xkeiixyna [apamxkaeBa, Padasns
I'Bamanze, Maupa MypanoBa, Ucer Hamxadoa u Ksampana
[Ta¢uesa,

c yuyactueMm cekperaps cyna @apaunna Anuesa,

B coorBeTcTBUM ¢ 4acTeio VI crarem 130 Koncturynum
A3zepOaitmxanckoil Pecniy6nuku, crateamu 27.2 u 33 3akoHa
A3zepOaitmxanckoil Pecnyonuku «O KoHCTUTYyHHOHHOM cyae» U
cratbeil 39 BuyTpenHero ycrtaBa KOHCTHUTYIIMOHHOTO cyaa
AszepOaiimxkanckoit PecnyOnuku Ha OCHOBaHUHM OOpamieHUs
[[IupBaHCKOTO aNENIAIUOHHOTO Cy/la PaccMoOTpeld B cyaeOHOM
3acejaHuU, TPOBEACHHOM B MOPSJIKE MUCHbMEHHOM MPOIETYPhI
0c000T0 KOHCTHUTYIIMOHHOTO MPOU3BOACTBA KOHCTUTYIIHOHHOE
neno o TtoakoBaHMM cTatbu 340.2 ['pakgaHCKOTO KoJaekca
A3zepbOaitmxanckoit PecmybOnuku.

N3yunB u obcynuB gokian cyapu C.CanMaHOBOW, MO Jeily
MHEHUS TPEACTABUTEIEH 3aMHTEPECOBAHHBIX CYOBEKTOB 3aBe-
OYIOIIETO0  OTAEJIOM 3KOHOMHYECKOTO 3aKOHOJATEIbCTBA
Anmapara Mmimun Memxknuca AzepOaitmkanckoit PecmyOnuku
M.ba3siroBa u npexacenarens lllupBaHCKOro aneaasqUOHHOTO
cyna B.A0aynnaeBa, cyxnaeHuss cyabu BepxoBHoro cyna
A3zepbaiipkanckoi Pecrmmybnuku, bakmHCKOTO ameuIsSIHOHHOTO
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cyna X.CapbleBa B KaueCTBE CHELMAINCTA, IKCIEpTa, JOLECHTA
Kageapbl Tpa)xJTaHCKOTO TpaBa IOPUAWYECKOTO ¢aKyIbTeTa
bakuHCKOTO rOCYyIapCcTBEHHOTO YHHMBEPCUTETA TOKTOp (puioco-
¢bun no mnpaBy C.CyneiimaHinbl U Marepuansl nena, llnenym
Koncruryunonnoro cyna AsepOaiimkanckoit Pecriybnuku

YCTAHOBMNIJI:

[[IupBaHcKkuii anemasUOHHBIN cyn oOparwics B KoHcTuty-
IUOHHBIN cyn A3zepbaiimkanckor Pecnyonuku (manee — Konctu-
TYUHOHHBIM CyI) C MpochOOM O TojmkoBaHWU cTaThu 340.2
I'paxxnanckoro konekca AsepOaiimxaHckoi PecnyOnmuku (nanee —
I'pask1aHCKMI KOJIEKC) BO B3aUMOCBSI3U cO cTaThsamu 324, 389, 337.1
u 337.3 maHHOrO KO/EKca.

N3 oOpamieHus ciienyer, 4To KaKk YCTaHOBJIEHO IO HaxXoslle-
Mycst B mpousBouctse ['paxpanckon koseruu Illmpsanckoro
aneJIAIUOHHOr0 CyJa rpakJIaHCKOMY JIeJly OTHOCUTENIBHO Tpe-
OoBaHus JAeHEKHBIX cpenacTB FO.AnmeBa k X. AraeBy U IpyTruMm,
HO.AnueB mpoaan mo reHepajabHON JOBEPEHHOCTH aBTOMOOWIIb
HaXOJMBIIUICS B €ro BIaJeHUH U MoJab3oBaHuu, H.AOnynnaeny,
IIPU 3TOM YacCTh CyMMBbI OblJIa BO3MEIIEHA CTAHKOM, a OCTaJIbHYIO
4acTh MO JOTOBOPEHHOCTH CJEI0BAJIO BHIIJIATUTH IPU 0dopMmIie-
HUU KYIUTH — TIpoaaku 1o npock0e H.AGaynnaeBa 3TOT 10roBOp
o1 moanucad 0. AnueBsiM U X.AraeBboIM

[TockonbKy BIOCIEACTBUUA CyMMa IO JOTOBOPY KYIUTH-TPOAAKH
He Obuta BblTadeHa FO.AnumeB oOparuics B Jlxanunabanckuii
pailloHHBIN cyn ¢ TpeOOBaHMEM JCHEXKHBIX cpeicTB X.AraeBy H
apyrum. Jlxanunabaackuil pailoHHbIM cyq B pewmieHuu oT 21 mas
2021 roma, cchulasiCh Ha 3aKJIOYEHUE JOTOBOPAa MMEHHO MEXKIY
HO.AnueBbiM u X.AraeBbIM, YJOBJIETBOPWJI HMCK B OTHOILIEHHUH
MOCJIETHET0, M OTKJIOHWJI €T0 B OTHOIIEHUH JIPYTHUX OTBETYHKOB.

X.AraeB, moaB aneUISIUOHHYIO XKaJI00y Ha pelIeHHe cyna
NepBOl MHCTAHIIMU, OTMETUII, YTO MOCKOJIbKY JIOTOBOP IO CYTH
ObIT 3aKJYEH HE C HHUM, a C JAPYyTUM OTBETYUKOM
H.AGaynnaeBbiM, TO U TpeOyeMble UCTLIOM JICHEKHBIE CPE/ICTBA,
JIOJKHBI OBITH BBITLIAY€HBI UMEHHO TOCIIETHUM.

I[Ipu paccmorpenun nena lllupBaHckuUM anenaAIMOHHBIM
CyIOM OBLIO YCTAHOBJIEHO, YTO B CyHAeOHON MpPaKTHUKE HUMEIOT
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MECTO pa3HOMNIACUsI U PA3JIMYHbIE MOJIXOJbl B CBA3M C HEJEH-
CTBUTEJIBHOCTBIO NPUTBOPHBIX cheiaokK. CormacHo Mo3uLUu
HEKOTOPBIX CYA0B, HEOCIIOPUMO TO, YTO MPH 3aKJIIOUEHUU J10TO-
BOPOB IO OAHOMY M TOMY JK€ INPEAMETY MOILYT COBEPILATHCS
OPUTBOPHBIE CHEIKM C TOYKH 3pEHHUs CyOBEKTHOIO COCTaBa.
ComacHo apyroMy Nnoaxoay, IpUTBOPHAs CAEIKA MOXKET UMETh
MECTO TOJIBKO B X07€ (popManbHBIX U (PaKTUUECKUX OTHOIICHUH,
BO3HUKIINX MEXAY OOHUMHU U TEMU K€ CTOPOHAMHU.

3asBuTeNb pemusl o0patuthesi B KOHCTUTYIIMOHHBINA CyJ 1St
MpeKpalieHs: JBOMHBIX MOAXO0I0B B CyleOHOM MpakTuke, odec-
neyeHus: 3PGHEKTUBHOCTU TPAXKAAHCKOTO CYIONPOU3BOJCTBA U
dbopMupoBaHUs eIMHON CyAeOHON MPAKTUKHU.

B cBs3u ¢ oOpamenuem, Ilnenym KoncTutyumonnoro cyna
CUMTAaEeT HEOOXOIMMBIM pPa3zbsICHEHHWE HOPM 3aKOHOAATEIbCTBA,
CBSI3aHHBIX C OOpallleHUAMU, KaCaIOIMUXCs CIIENOK, ABISIONIUXCS
BAKHEUIIMM OCHOBaHHMEM BO3HHUKHOBEHHMS T'pa)aHCKO-IIPaBO-
BBIX 0053aTE€NbCTB, UX HEAEUCTBUTEIBHOCTH, B TOM YMHCIIE
HUYTOXHOCTH MPUTBOPHBIX CIEIOK.

Ha ocnoBanum crtateu 324 I'paklaHCKOTO KOJEKCa, CHEIKOM
ABIIAETCSI OJHOCTOPOHHEE, JIBYCTOPOHHEE WJIM MHOTOCTOPOHHEE
BBIPAKEHUE BOJIM, HAIIPABJIEHHOE HA YyCTAHOBJIEHUE, U3MEHEHHUE WU
NpEeKpallleHUe TPaxAaHCKUX MpPaBOOTHOIIEHUH. CHaelku MOryT
OBITH OJTHOCTOPOHHUMH U B BHJIE€ JIOTOBOpa (JIByCTOPOHHUMU HIIU
MHOTOCTOPOHHUMHM). OHOCTOPOHHEN SABIISETCA CIIENKA, JAJIs COBEP-
HIEHUs] KOTOPOM B COOTBETCTBMM C ['pakTaHCKMM KOJEKCOM WIIH
COIVIallIeHUeM CTOPOH HEOOXOAWMO M JOCTAaTOYHO BBIPAKEHHS U
BOJIM OJHOW CTOpPOHBI. J[Jsl 3aKIIIOYEHHs TOTOBOpA HEOOXOIUMO
BBIDA)KEHHUE COIVIACOBAHHOM BOJIM JBYX CTOPOH (ABYCTOPOHHSA
cienka) Tubo Tpex uiau 6ojee CTOPOH (MHOTOCTOPOHHSIS CCIIKA).

JloroBopoM Kak OJHMM M3 BHAOB CAEJIOK IPU3HAETCS COIVIa-
[ICHUE JBYX UM HECKOJBKUX JIUI] 00 YCTAaHOBICHUH, U3MEHEHUU
WU TPEKPalleHUH TPAXJAHCKUX MpaB U 00si3aHHOCTEH (cTaThs
389.1 I'paxkgaHCKOTO KOJEKCA).

Crenku SBIAKOTCS BAKHEWIIMM IOPUAMYECKUM CPEICTBOM,
obecreunBaIUM IUIABHOCTh YKOHOMHUYECKOro obopoTa, u
TOJBKO JE€NCTBUTENbHAS CAEJIKA MOXET NPUBECTH K JKEJIaeMbIM
CTOpPOHAM.
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[IpenycMoTpeHHbIE 3aKOHOAATEIHCTBOM YCIOBHUS JEUCTBU-
TEJIBHOCTH CICJKU CTPYNIUPOBAHBI B JOKTPUHE TPaxJTaHCKOTO
MpaBa Mo YETHIPEM KaTETOPHSIM:

— YCJIOBHUS OTHOCUTEIBbHO CyOBEKTHOTO COCTaBa CHCIKH;

— YCJIOBUS OTHOCUTEJIBHO COJIEPKAHUSA CIIEIKH;

— YCJIOBUSI OTHOCHUTENBHO €IMHCTBA CBOOOIBI BOJIU U BBIpaXKe-
HUSI BOJH B CIEJKE;

— YCJIOBUS OTHOCHUTEIBHO (OPMBI CIICIIKH.

Jlnsa neucTBUTEILHOCTA TOW WM WHOW CJIICJIKH, B TOM YHCIIE
JIOTOBOPA KYIUTU-TIPOAAKHU, TO €CTh JIJIs TOTO, YTOOBI OHA TIPUBeE-
Ja K JKEJaeMbIM HOPUIAYECKUM TOCIEICTBUIM, HEOOXOIHMO
cobntonars ycnoBus Becex kareropuil (Iloctanosnenue Ilnenyma
Koncturynuonnoro cyna ot 12 ampens 2021 roma mo kxamobe
H.AcanoBoii).

Baxkneiias 0ocoO€HHOCTb, OTAMYAIOIIAsl JOTOBOP OT JIPYTHX
OCHOBAaHUM BO3HUKHOBEHHUS 0053aT€IbCTBEHHBIX MPABOOTHOIIIE-
HUH, 3aKJIFOYAETCA B TOM, UTO OH SBJISETCS PE3yJIbTaTOM UMEHHO
B3aMMHOTO BBIpAXEHHUS BOJIM CTOpOH. [loaTOMy omHO M3 ycio-
BUM JEMCTBUTEIBHOCTHU JOrOBOPaA CBS3aHO C €MHCTBOM M IO/I-
JUHHOCTHIO B3aMMHOTO BOJIEM3bSIBICHUS U IMPABOBBIX HaMepe-
HUW CTOpOH. A 3T0 TpeOoBaHWE, HEOOXOMMMOE ISl JACHCTBHU-
TEJILHOCTH JOTOBOpPA, BHITEKAET M3 MPUHIIMIIA CBOOOBI JOTOBO-
pa, UrparouIero KJIKYeBYIO poJib B PETyJIMPOBAHUMN JOTOBOPHBIX
oTHomeHUW (moctaHoBiaeHus I[lnmenyma KOHCTUTYHHMOHHOTO
Cyna mo xamnobe A.M6parumosa ot 12 ampens 2004 roga mo
xanobe T.I'aceimoBoit oT 1 gexabpst 2020 roga).

B cooTBeTcTBUY C TpayKIaHCKUM 3aKOHOAATEILCTBOM P TOJIKO-
BAHUU BBIPAKEHHUS BOJIMU €0 JEUCTBUTEIIBHOE COAEPKAHUE JOJIKHO
YCTaHABIIMBAThCS HE TOJBKO IO OyKBaJlbHOMY 3HAYEHHIO, HO M Ha
OCHOBAHHUHU pa3syMHOro cyxaeHus. [Ipu ToakoBaHUU yCIOBUHM 10TO-
BOpa Cy/lIOM MPUHHUMAETCS BO BHHUMaHHE HE TOJbKO OyKBajIbHOE
3HAUYCHUE COAECPKAIIUXCS B HEM CJIOB M BBIPAKEHUM, HO U JICUCTBHU-
TEJIbHOE 3HAYECHUE BBIPAKEHUSI BOJIM CTOPOH, COMOCTABJIEHUE C JIPY-
TUMHU YCIOBUSMH U CMBICIIOM JI0rOBOpa B LienoM (ctatbu 324.5 u
404.1 I'paxx1aHCKOTO KOJIEKCa).

IInenym KoHCTHTYnHHOHHOrO cyaa B pslie NOCTaHOBJICHUH,
ONHpPasiCb UMEHHO Ha 3TH HOPMBI ['paxk1aHCKOro KoJieKca, Mpu-
3HAJI, 9YTO CJAeJKa, KaKk CBOOOJHBIN BHIOOpP YUaCTHHUKOB TpaXkIaH-
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CKOro o00poTa, COBEpIIAETCsl B pe3yibTare CBOOOJHOTO U B3a-
MMHOTO BBIp@XXEHUS BOJU CTOpoH. [losTomMy mpu paccMoTpeHun
JIe] O HENEHWCTBUTEIBHOCTU CHEIKM HE CJIEAYET JAOBOJILCTBO-
BaThCS OIEHKOW MHCHMEHHBIX W (DOpMaJbHBIX OOCTOATENBCTB,
HEOOXOMMO TaK )K€ YCTAHOBHTH JEHCTBUTEIBHOE COICpKaHHE
BBIpAKEHUS BOJIM U MPaBOBbie HaMepeHUs: cTopoH. DakT Henei-
CTBUTEJIBHOCTU JOrOBOpa MO TaKOTO pOJa HCKOBBIM TpeOOoBa-
HUSIM MOXET OBITh MOATBEPXKJECH C YUYETOM HE TOJBKO CaMOro
BBIPA)KEHUS BOJIU, HO U YCIIOBUM U MOTHBA, MOCITYKUBIIUX OCHO-
BaHUEM JJi1 GOPMHUPOBAHUS U BBIPAXKEHHS ITOU BOJIHM, K IPUMeE-
py IEPErOBOPOB MPEAIIECTBOBABIIMX JOTOBOPY, OTHOLIEHUU
MEXIY CTOPOHAMH M IMOCHEAYIOMHNX NEUCTBUN CTOPOH (MMOCTa-
HOBJIEHHS 110 kano6e b.I'ackimoBa ot 9 nexadbps 2019 roga u no
xanobe H.Acanosoit ot 12 anpens 2021 roxga ).

Crnenyer Takxe UMETh B BUAY, YTO MPU PACCMOTPEHUU CyAa-
MH CIIOPOB IO JIOTOBOpPY, B MEPBYIO OuYepeab HEOOXOIAMMO HU3Y-
YUTh NEWCTBUTEILHOCTD CAECIKH, HA Y€EM OCHOBAHO UCKOBOE Tpe-
ooBanue. Tak MMEHHO OT JAEHMCTBUTEIBHOCTH CHEIKH 3aBHCHUT
BBIBOJI, K KOTOPOMY MPHUIET CYA.

B cBasu ¢ stum Ilnenym KoncTHTynmoHHoro cyna B
IToctanosnennu “O TonkoBanuu crareu 337, 339.6, 346.1 u 354
I'paxxnanckoro komekca AsepOaiimkanckoi PecnyOmuku” oT
2 anpenst 2021 roga B MX B3aMMOCBSI3U MOJUEPKUBAET, YTO TJ1aB-
Has 3aj7a4da CyJOMPOU3BOJCTBA IMPU MCKOBOM TpeOOBaHWH, CBS-
3aHHOM C IPAaBOM, MPEIINOJIOKHUTEIHLHO BO3HUKAIOIIMM Ha OCHOBa-
HUHM ONPENCIICHHON CJIEJIKH, COCTOUT B YCTAHOBIICHUU JICWCTBHU-
TEJIBHOCTH JAHHOM caenku. HenecTBUTEIbHOCTD CACIKH, Ha KOTO-
PYIO ONHpaeTCsi UCKOBOE TPeOOBaHME, CBUICTEIILCTBYET O TOM, YTO
FOPUJAYECKUE TIOCIEACTBUSA HEMOCPEICTBEHHO MO 3TOW CJICJIKE HE
BO3HUKIIU, TO €CTh HE BO3HHUKIIO MIPETCHIYEMOE TI0 JIOTOBOPY CyObh-
E€KTUBHOE MpaBo. [loaTomy, U1 MpaBUIBHOTO MPAaBOBOIO PELICHUS
WCKa, TIOIAHHOTO Ha OCHOBAHUH KaKO# JINOO CENIKH, B TIEPBYIO OUe-
peap HeOOXOAMMO YCTAaHOBUTD JIEUCTBUTEILHOCTD JJAHHOW CIICTTKH.

B I'paxxnaHCKOM KOAEKCE YKa3aHO B CBSI3U C HEIEUCTBUTEIIb-
HOCTBIO CZIEJIOK, YTO CHEJIKA, COBEPIIEHHAs C HAPYLIEHUEM YyCJIIO-
BUM, YCTAHOBJICHHBIX HacToAIMM Komekcom, HEAEMCTBUTEIbHA.
HenelicTBuTenbHBIE CAETKH MOTYT OBITh OCITAPUBAEMBIMHU CJIEII-
KaMH JH00 HHUYTOXKHBIMH cAenkaMu. HenelicTBUTeNbHAs CHElIKa
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HE BJIEYET HOPUANYECKUX IOCIEACTBUN, 32 MUCKIIOYEHHEM TEX,
KOTOpPbIE CBA3aHHBI C €€ HEAECHCTBUTEIbHOCTHIO. Takas ciaenka
HEJIEHCTBUTEIIbHA C MOMEHTa €e coBepuieHus. [lpu HenencTBu-
TEJIIbHOCTH CIICJIKU, KaXKJ1asi U3 CTOPOH 00si3aHa BO3BPATUTH JIPY-
rol BC€ NOJYYEHHOE IO CIEJKE, a B Cllydae HEBO3MOKHOCTHU
BO3BpPATUTh MOJIyYEHHOE B HaType (B TOM 4MCJE TOIZa, KOIJa
MOJY4YEHHOE BBIPAXKaeTcsl B MOJIb30BAHUU UMYILECTBOM, BBIIOJI-
HEHHOM paboTe MU MPEeIOCTaBICHHON ycllyre) BO3MECTUTh €ro
CTOUMOCTh B JE€HbIaX — €CJIM UHbIE MOCIEACTBHUS HEIEHCTBU-
TEJIbHOCTU CHEJIKH HE NPEAyCMOTPEHBI HACTOSAIIMM KOAEKCOM
(cratpu 337.1, 337.4 u 337.5 I'pak/1aHCKOTO KOJIEKCA).

Cornacno crarsu 340.2 nannoro Kogekca, mpuTBOpHOU Ce-
KOW SABJIAETCS CHIEJIKA, KOTOpas COBEPIIEHA C LEIbI INPUKPHITH
Ipyryto caenky. [IlputBopHas caenka HUUTOXKHA.

Ha ocnoBanum cpopmupoBannoit Ilnenymom KoucTtury-
LHUOHHOTO CyJa NPaBOBOM MO3ULMUU B CBSI3M C HMPUTBOPHBIMHU
CIeJIKaMH, MPUTBOPHOW CAEJKOW SBISETCA CJHeJIKa, KOoTopas
COBEpUICHA C LIEJbI0 NMPUKPBITh APYIyIO clIenkKy. B ciyuae npu-
TBOPHOM CJHEJIKH IO CYTH COBEPIIAIOTCA OJHOBPEMEHHO [IBE
OTHCJIbHBIE CHENKU. Buaumas cruenka He OTpa)XaeT AEeUCTBU-
TEJIbHBIX IOPUIMYECKUX HaMepeHUH cTOopoH. CTOPOHBI, 10 CYTH
NpUJIS K COTJIAIIEHUIO O JPYTOM JIOTOBOPE MPUKPHIBAIOT JAHHBIN
JIOTOBOP CJIEJIKOM, COBEPILICHHOW [UIsi BUAMMOCTH. [IputBOopHas
CIeKa SIBJISETCS NPOTUBONPABHBIM JI€HCTBUEM, COBEPILIEHHBIM
CTOPOHAMM JOroBOpa HAaMEPEHHO M ILeJEHaNpPaBICHHO
(IToctanoBnenus mo xanodbe H.['amxuesoit or 10 maprta 2020
rojia u 1o xanode X.Mup3anuesa ot 17 centadbps 2021 rona).

Takum o0Opa3om, MPUTBOPHAs CHENKa SBJISETCS HaMEpPEHHOE
CO3/IaHHBIM CTOPOHAMHU HECOOTBETCTBUEM MEXAY MX AECHCTBHU-
TEJILHOUM BOJIEH M BBIPAXXEHUEM dTOM BOJIU. B TO BpeMs Kak CTO-
POHBI IO CYTH KEJIAIOT OCYILIECTBUTh OJHY IOPUIUYECKYIO MpPO-
Henypy, OHM HaMepeBasCh CO37aTh Y TPEThHUX JIMI[ HEBEpPHOE
MpEICTABICHUE, HAMEPEHHO JEMOHCTPUPYIOT XKeEJaHUE K OCyIlle-
CTBUTH SIKOOBI IPYTYIO IOPUAHYECKYIO IPOLETYPY.

B wacTHOCTH, ciegyeT OTMETHUTh, YTO HAJIUYUS HAMEpPEHUs
COBEPIIUTh NMPUTBOPHYIO CJIIEJIKY TOJIBKO y OJHOW W3 CTOPOH
HEAOCTATOYHO A npuMmeHeHus ctarbu 340.2 ['pakgaHCKOTO
KOZEeKca.
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IIpuTBOpHAas crenka UMEEeT HUXKE IEPEYNUCICHHbIE OCHOBHBIC
COCTaBHBIC NIPU3HAKH:

— CJIeJIKa, COBEPILIEHHAs JIUIs BUJA, WM MPUKPBIBAIOIIAs CIACIKA —
CO37AacT y TPETBUX JHI[ TAKOE MPEICTABICHUE, YTO CTOPOHBI
3aKIIOYWIM 3aKOHHBIM M JEUCTBUTEIBHBIA JOTrOBOp. BripakeHue
BOJIA OTPaKCHHOE CTOPOHAMHU B 3TOM JIOTOBOPE, HE COOTBETCTBYET
JKEIaeMbIM IOpUINYECKUM mocaeactsueM. [lo atomy morosopy,
3aKJIFOYEHHOMY I BUJ1a, CTOPOHBI HE HAMEPEHBI CO3/1aTh FOPUINYEC-
KHe TOCIEACTBUS, IIpaBa U 0053aTeNbCTBA;

— TallHas WJIU NPUKPBIBAIOIIAS CHEJIKA, JOTOBOP CKPBIBAEMbBII
CTOPOHAMHM 3a CHEJIKOM, COBEPIICHHOW IS BUJA, U BBIpaXKalo-
AN WX JEHUCTBUTEIBHYK BOJIIO. DTO — OCHOBHOW MpPHU3HAK,
OTJIMYAIOLIHAN IPUTBOPHYIO CIEJIKY OT MHUMOM;

— HaMEpEeHME CO3/aTh JIOKHOE MPEACTABICHUE BBIPAXKAETCA B
bopMUPOBAHUU y TPETHUX JUL MHEHHS 00 3TOM C IIEJIBIO MOJIY-
YEHHUSI KAKOW-TUOO BBITOJbBI MYTEM COKPBITUSA AEHCTBUTEIBHOU
BOJIM CTOPOH.

IInenym KOHCTHTYLIMOHHOrO cyma CUMTAeT BaXXHBIM OTMe-
TUTb, YTO PA3TUYHBIN CyOBEKTHBIN COCTAaB HE MCKJIOYAET HaMe-
pPEHUs CTOPOH MPUKPBITH APYIyI0 CAEIKY. Tak CTOPOHBI JOIOBO-
PUBIIHCH MEXIY COOO0H 0 clienike, KoTopas OyIeT coBeplIeHa s
BUJA, U MOTYT Hapsy C IPYTHMHU YCIOBHUSIMHU JAHHOIO JIOTOBO-
pa JO0TOBOPUTHCS U O cyObekTHOM cocTtaBe. CienyeT HUMETh B
BHUJY, YTO OCHOBHAs IIPUYHUHA HEACHUCTBUTEIBLHOCTU IPUTBOPHON
CHEJIKH BBIPAXKACTCS B HAMEPEHHO CO3JaHHOM HECOOTBETCTBUHU
MEXY JCUCTBUTEIbHON BOJIEM CTOPOH M 3asBJIIEHUEM 3TOU BOJH
CO3/aHUU y TPETHUX JIML JOKHOTO MPEACTABIECHUS O JIEHCTBU-
TeJIbHOCTU aoroBopa. IlosTomy, mrobas crenka, coBeplIEHHas
CTOpPOHAaMH J0TOBOPa HE3aBHUCUMO OT €r0 CyOBEeKTHOTO COCTaBa
C HAMEPEHUEM CO31aTh Yy TPETHUX JIUII JIO)KHOE IIPEICTABICHUE,
ABJIAETCSA NPUTBOPHON C U HUYTOKHOU.

B cootrBerctBuuM co crarbeit 340.2 I'paxkAaHCKOTO KOJEKCa K
NPUTBOPHOM CHAEIKE NPUMEHSAIOTCS INpPaBWIIA, OTHOCSALIUECA K
CHEJIKE, KOTOPYIO CTOPOHBI JEHCTBUTEIBHO UMEIU B BUAY IIpU
COBEPILICHUH ITPUTBOPHOM CHEIIKH, C YYETOM CYILECTBA CIEIKH.

IToCKONBKY NPUKPBITHIA JOTOBOP BBIPAXKAET JEUCTBUTEIBHYIO
BOJIIO CTOPOH, TO B Clly4yae, €CIIM JaHHAs CJIEJIKa OTBEYAET Tpe-
OOBaHUAM JEWCTBUTEIBHOCTHU, BKIIOYAs yclIOBHE (POPMBI, Mpei-
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YCMOTPEHHOE TpPa)XJaHCKUM 3aKOHOJATEJIbCTBOM, OHA MOXET
NPUBECTU K JKEJTAeMbIM IOPUIUYECKUM MOCIEICTBHUSIM, KaK U
JIeUCTBUTENbHAsS chaenka. Tak, cormacHo crtaree 405.1
I'pasxxiaHCKOro KOJEKca, JOTOBOP CUMTAETCS 3aKJIIOYEHHBIM,
€ClIi MEXJy CTOPOHBI B TpeOyemoi ¢opmMe HOCTUTHYTO COIJIa-
IIEHHE BO BCEM CYIIECTBEHHOM YCIJIOBHUSAM JIOrOBOPA.

Cnenka, coBeplI€HHas Ui BUJIAa C HAMEPEHUEM MPUKPBITh
(akTUYeCcKOe COMIalleHNe, 3aKII0YEHHOE MEXKY APYTUMU JIULa-
MH, SABJISETCS HUYTOKHOM, IIPU 3TOM IO CYTH JOJKHBI CUMTATh-
Cs1 BOSHUKLIMMH IOPUINUYECKUE TOCIEICTBUS MEXIY CTOPOHAMU
3aKJIFOYEHHOTO JJOrOBODA.

3aKOHOJIaTEILCTBO psijla CTpaH TaKXe MpeaycMaTpuBaeT
HOPMBI aHAJIOTHUYHOIO COJEPKAHUS, PETYIUPYIOIHE OTHOIIE-
HUsI, CBSI3aHHBIE C IPUTBOPHBIMU CAelKaMH. Tak Ha OCHOBaHUHU
naparpada 117 (Muumas caenka) ['epmMaHCKOTo rpa)JaHCKOTO
YIIOKEHHUS, €CIU BOJEHU3BABICHHUE, KOTOPOE 00palIeHo K APYro-
My JIMILy, C COTJIacHusl MOCJIEIHEro cAeaHo Julb A Bujaa. OHo
HeJleCcTBUTENbHO. Eciii MHMMas clielIka NPUKPBIBAET APYTYIO
CHEIKY, IPUMEHSIOTCSA NPEANNUCAHNS, OTHOCAIINECS K IPUKPBI-
BAEMOM CHEIIKE.

[Inenym KOHCTUTYLIMOHHOIO Cyla TAakKKe MOAYEPKUBAET, YTO
IpU PAaCCMOTPEHUU CylaMU JIe]l O JeUCTBUTEIbHOCTH JAOTOBOpA
HEO0OXOJIUMO C y4eTOM JAEHCTBUTEIBHOIO XapaKkTepa OTHOLICHUN
YIEJIUTh BHUMAHHME TAKKE HOPMaM, PETyJHPYIOIIUM IpaBHIia
3aKJIFOYEHHUS pa3JIMYHBIX JOrOBOPOB (K MPUMEpPY JAapeHUs 0ro-
BOpa B MOJIb3y TPEThUX JHUI U T.A.) [Ipu3Hanue cruenku, 3aKkiro-
YEHHBIM B paMKax 3THX HOPM, MPUTBOPHOM CHENKOW Mo cyO-
BEKTHOMY COCTaBy HEIONYCTUMO M HE COOTBETCTBYET LEJIH
cratbu 340.2 I'paxxnanckoro koaekca. [loaTomy npu paccmorpe-
HUU CyJaMH JeJ M0 TaKUM CIIOpaM, HEOOXOIMMO YCTaHOBUTD, B
YeM 3aKJI0YAETCs] KAKOBO HCTUHHOE HAMEPEHUE B 3aKJIIOYEHHBIX
JIOTOBOPAX U UMEET JIU MECTO TANHBIN CTOBOD.

Crenyer OTMETUTB TaKXke, 4TO IIPU PACCMOTPEHUHU BOIIpOCa O
TOM, SIBISETCS JIM CJHEJIKa NPUTBOPHOMW, CIEAYET TIIATEIbHO
UCCIIEI0OBATh HE TOJBKO OyKBaJIbHBIN CMBICI CJIOB U BBIpaXKEHUU
JIOTOBOpPa, HO U HAJWYUE y CTOPOH HAMEPEHUs TOOUTHCS IOpH-
JAYECKUX IOCIEICTBUN IO 3aKJIIOYEHHOMY JOTOBOPY, a TaKXKe
(bakTuyeckue oOCTOATENBCTBA J€Ja JJIsS BBISBICHUS WX HCTUH-
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HO# Bonu. [Ipu 3TOM cynaM HEOOXOAWMO YyUYHMTHIBATh MOBEACHUE
CTOPOH CJAENKH, JIOXKUBIIMECS MEXKJIYy CTOPOHAMHM OTHOLIEHUS,
UX TEPEeNHCKY, MOBEJACHUE CTOPOH B CXOXHUX OTHOUIIEHUSX C
UHBIM CYOBEKTHBIM COCTABOM, CIIOKHUBIIYIOCS MPAKTUKY MOBEIE-
HUA B chepe AesATeNIbHOCTH, COBEPIICHUS CIAEIKH, BpEMs COBEp-
meHus aeiictBuil U np. CoBepuieHre ¢ HEOOIBIIUM IEPEPHIBOM
(k mpumepy, A0 rojla) HECKOJIbKUX B3aMMOCBSI3aHHBIX CJHENIOK,
COBEPUICHUE B OJIMH U TOT k€ JE€Hb HECKOJIbKUX B3aUMOCBS3aH-
HBIX CJIEJIOK B3aMMOCBS3b Pa3IUYHBIX ACUCTBUU CTOPOH WU
TPETbUX JIUIl U JPYrue OOCTOSTEIbCTBAa TAK)KE MOTYT CBHJE-
TEJIbCTBOBAaTh O COBEPIIEHUU CHEIOK ISl BUJA C LEJIbI0 MpPH-
KPBITHUS.

[IpuTBOpHast cnenka, BO3HUKAs B pPE3yJbTare HaAMEPEHHOTIO
JOIMYIIEHUSI HECOOTBETCTBUS MEXAY BOJEH U €€ BBIPaXKECHUEM,
MPENSITCTBYET TaKKe MPaBUIBHOMY NPUMEHEHUIO MPaBOBBIX
HOPM. A mMog00HOE TPOTHBOMPABHOE MOBEACHNUE CTOPOH MOXKET
NPUBECTU K MPUYUMHEHUIO yliepOa MyOJWYHBIM HMIJIM YacCTHBIM
nHTepecaM. FIMEHHO Mo 3TOW MPUUYMHE 3aKOHOAATEINb 3aKPEIuil
HUYTOXXHOCTb MIPUTBOPHOM CIEIIKH.

Takum 00pa3zoM, HUYTOKHOCTh MPUTBOPHOU CHEIKU 00YCIIOB-
JIeHA CUMYJISAIUEeH BBIPAXKEHUS BOJIU (CUMYISIIUEH CIACIKU), CO3-
JaHUEM BHUJA CYIIECTBOBAaHMA COOTBETCTBYIOIIEro Mpasa,
COKPBITHEM (ITPUKPBITUEM) JEUCTBUTEIBHON BOJIH.

Ha ocHoBanuu BelieoTMedeHHOro, [1nenym Konctutynnonsoro
CyZla IPUXOJUT K CIEAYIOIIEMY BBIBOY:

— CornacHo cmbiciy cratbu 340.2 [paxkaanckoro xKojekca, cien-
KU, COBEpLICHHBIE AJI BUJA C LENbI0 NPUKPHITh PaKTUUECKHUE OTHO-
LIEHUS, BO3HUKIINE B PE3yJbTaTe IEHCTBUTEIBHOTO BBIPAKECHUS
BOJIU CTOPOH, B TOM YHCIIE CHEJIKH, (POPMAIBHO COBEPILEHHBIE
MEXIy pPa3IuYHBIMU CyOBEKTaMU, KaK HPUTBOPHBIE CICIKU
HUYTOXKHBI.

JleficTBUTENBHOE BBIPAXKEHHUE BOJIHM CYOBEKTOB, YUACTBYIOIIUX B
COBEpUICHUU MPUTBOPHOM CHIEIKU, JOHKHO OBITh PacCMOTPEHO B
COOTBETCTBUHU C IPABOBBIMHU IMO3ULMSIMH, OTPAKEHHBIMU B ONMKCaA-
TEJIbHO-MOTUBUPOBOYHON YacTu Hactosmero IlocTaHoBneHus
NPU3HAHUEM IOPUINYECKUX TOCIIEACTBUM.

PykoBoactBysice 4yacteto VI ctarbu 130 KoncTuTtyuum
A3zepbaiikanckoi Pecnmyonuku, crareamu 60, 62, 63, 65-67 u

221



69 3axona AsepbOaiimxanckoir Pecny6nuku “O Kouctu-
TyuuoHHoMm cyae”’, Ilnenym KoHCTUTyUMOHHOTO cyaa
Azepbaiipxanckoin PecyOnuku

ITOCTAHOBMU.JI:

1. CornacHo cwmbicay ctarbu 340.2 I'paxxaaHckoro kojekca
A3zepOalimkanckoil PecnyOnuku, CIOENKH, COBEPUICHHBIE IS
BHJIa C IEJIbI0 TPUKPHITH (PaKTUUECKNE OTHOIICHUS, BOZHUKIINE
B pe3yibTare AeUCTBUTEILHOTO BBIPAXKEHUS BOJIM CTOPOH, B TOM
qHUCJe CACNKHU, (OPMATBHO COBEPIICHHBIE MEXAY Pa3IUYHBIMU
cyObeKTaMu, KaK IPUTBOPHBIE CACITKH, HUYTOKHBI

JlelicTBUTENBHOE BBIPAXEHNE BOJIU CYOBEKTOB, YUaCTBYIOIINX
B COBEPUICHUU MPUTBOPHOM CIIENIKHU, IOTKHO OBITH PACCMOTPEHO
COOTBETCTBUU C MPABOBBIMH MO3HUIUAMH OTPAKECHHBIMU B OIH-
CaTelIbHO-MOTUBUPOBAYHOM YACTH HACTOSIIIEr0 MOCTAHOBICHUS
C MPU3HAHUEM IOPUANYECKUX MOCIEICTBUH.

2. IlocTaHoBIEHME BCTYIAET B CUJIY CO JHS OMyOIUKOBAHHUS.

3. IloctanoBnenue omnyOIMKOBaTH B OQUIUATBHBIX TOCY-
napcTBeHHbIX raszetax W «BectHuke KoHcTuTyumonHoro cyna
A3zepbOaitmkanckoil PecnyOnukm», a Tak ke Ha OQUIHATIBHOM
uHtepHer caiite KoHcTutyumonHoro cyaa A3zepOaiiikaHCKOM
PecnyOnuku.

4. TlocTaHOBIEHHE SIBIAETCS OKOHYATEJIbHBIM M HE MOXKET
OBITH OTMEHEHO, M3MEHEHO WU O(HUIIMATBHO HCTOIKOBAHO HU
OJTHUM OpPTaHOM WJIH JTULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSi PLENUMUNUN
QORARI

Azarbaycan Respublikas1 Miilki Macallasinin 1099
vd 1108-ci maddslarinin 3lagali sokilds sarh edilmasina dair

18 aprel 2022-ci il Baki sohori

Azorbaycan Respublikast Konstitusiya Mohkomosinin
Plenumu Forhad Abdullayev (sodr), Sona Salmanova, Humay
Ofondiyeva, Rdvson Ismayilov, Ceyhun Qaracayev, Rafael
Qvaladze, Mahir Muradov, Isa Nocofov vo Kamran Sofiyevdon
(moruzagi-hakim) ibarot torkibdo,

mohkomo katibi Foraid Oliyevin istiraki ilo,

Azorbaycan  Respublikas1  Konstitusiyasinin ~ 130-cu
maddoasinin VI hissasing, “Konstitusiya Mohkomasi haqqinda”
Azorbaycan Respublikast Qanununun 27.2 vo 33-cii maddolorine
vo Azorbaycan Respublikasi Konstitusiya Mohkomosinin Daxili
Nizamnamosinin 39-cu maddosino miivafiq olaraq, xiisusi
konstitusiya icraatinin yazili prosedur qaydasinda kegirilon
mohkomo iclasinda Baki Apellyasiya Mohkomaosinin miiracioti
osasinda Azorbaycan Respublikasi Miilki Macallasinin 1099 vo
1108-ci maddolorinin olagoli sokildo sorh edilmosino dair
konstitusiya isina baxdi.

Is iizro hakim K.Sofiyevin maruzasini, maraqli subyektlorin
niimayondsalori Baki Apellyasiya Mohkomosinin hakimi
[.Sirinovun vo Azorbaycan Respublikast Milli Moclisi
Aparatinin  Iqtisadi  ganunvericilik ~ sdbosinin  miidiri
M.Baziqovun, miitoxassis Azorbaycan Respublikast Ali
Mohkomosinin  Miilki Kollegiyasinin sadri  S.Haciyevin
miilahizolorini vo is materiallarini arasdirib miizakiro edorak,
Azorbaycan Respublikas1 Konstitusiya Mohkomosinin Plenumu
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MUOYYON ETDI:

Baki Apellyasiya Mohkomosi Azorbaycan Respublikasinin
Konstitusiya Mohkomosino (bundan sonra — Konstitusiya
Mohkomaosi) miiraciot edorok Azorbaycan Respublikasi Miilki
Macallasinin (bundan sonra — Miilki Macalla) 1099 vo 1108-ci
maddolorinin olagoali sokildo sorh edilmasini xahis etmisdir.

Miiraciotdon goriiniir ki, Azorbaycan Respublikast Omok vo
Ohalinin Sosial Miidafiosi Nazirliyinin tabeliyindo Dovlot
Sosial Midafio Fondunun Sosial Sigorta vo Fordi Ucot iizro
Morkozi Filiali T.Sixoliyeve qarst zororin oavozinin 6donilmasi
tolobi ilo mohkomoyo miiraciot etmisdir.

Iddia onunla osaslandirilmisdir ki, yol-nogliyyat hadisasinin
toradilmasinda togsirli olan avtomobilin siiriiciisii V.Siroliyev 1 dekabr
2020-ci 1l tarixli miiddotsiz omok miigavilosino osason siiriicii-
yiikdastyan vazifasinds galismagla cavabdehlo omok miinasibatlorindo
olmusdur. Odur ki, iddiag1 tolabini Miilki Macallonin 1097 vo 1099-cu
maddolorino asason yol-naqgliyyat hadisasini toratmis stiriiciiniin omok
miinasibotlorindo olmasi sobobindon, isogotiron kimi mohz
T.Sixoliyevo qarst irali stirmiisdiir.

Cavabdeh iso iddiaya qars1 etirazinda gostormisdir ki, yol-
noqliyyat hadisosi bas veron zaman siirlicii notariat qaydasinda
tosdiglonmis etibarnamo ilo homin avtomobilo ganuni oasasla
sahiblik edon soxs olmusdur. Bu sobobdon do otrafdakilar iiclin
yiksok tohlilko ilo bagli foaliyyoat noticosindo miilki hiiquq
pozuntusu torotmis soxs olaraq siiriici V.Siroliyev Miilki
Macoallonin 1108-ci maddasina asason miilki hiiquq mosuliy-
yotind calb edilmolidir.

Baki sohori Sobail Rayon Mohkomasinin 28 iyul 2021-ci il
tarixli gotnamasi ilo iddia tomin edilmomisdir. Birinci instansiya
mohkomasi hesab etmisdir ki, miibahisoys Miilki Macallonin
1108-ci maddosi totbiq edilmali, belo olan halda da torodilmis
miilki hiiquq pozuntusuna goro yiiksok tohliiko monboyinin
ganuni sahibi kimi siirlicii mosuliyyot dasimalidir. Toalob iso
iddiaya cavab vermoli olmayan soxso, asl olmayan cavabdeho
qarsi verilmisdir.

Homin gotnamoadon verilmis apellyasiya sikayoti iizro Baki
Apellyasiya Mohkomasi torofindon aparilan arasdirma zamani
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moasalo ilo baglh iki forqli moévqgeyin oldugu miioyyon
olunmusdur.

Mo6vcud yanasmalardan birino gora, zororvuran soxsin oamok
miinasibatlorindo olmasi1 halinda Miilki Macallonin 1099-cu
maddasi totbiq edilmolidir. Bu movqeyin torofdarlarinin
gonaotino gdro miilki hiiquq pozuntusu noticosindo zoror
otrafdakilar tglin yiliksok tohlikke yaradan foaliyyotlo bagl
vurulmus olsa belo, ogor zororvuran omok miigavilosi osasinda
vo ya miilki hiiquqi miiqavile iizro hiiquqi vo ya fiziki soxsin
tapsirigr ilo foaliyyot gostorirss, bu zaman isogétiiron vo ya
tapsirigl veron mosuliyyot dagimalidir.

Digor yanagmaya goro iso zorarvuranin amak miinasibatlorinda
olmas1 hali Miilki Macallonin 1108-ci maddasinin totbiqini aradan
qaldirmir vo zororin ovozini 0domok vozifosi yliksok tohliiko
monbayina qanuni asaslarla sahiblik edon soxsin {lizorine diisiir. Yoni
Miilki Macoallonin 1108-ci maddesinds gostorilon monbalarin
foaliyyoti ilo bagli vurulmus zororin ovozini 6domok vozifosini,
omok miiqavilasinin oldugu halda da isogdtiiron deyil, mohz ganuni
sahiblik edon soxs (hazirki halda siiriicii) dasimalidir.

Gostarilonlors asason miiraciotedon miilki mohkomas icraatinin
somaraliliyinin tomin edilmosi vo vahid mohkomo tocriibasinin
formalasdirilmas1 magsadi ilo Miilki Macallonin 1099 va 1108-
ci maddoslorinin olagoli sokildo sorh edilmosinin zoruriliyi
gonastino golmisdir.

Konstitusiya Mohkomosinin Plenumu miiraciotlo baglh
asagidakilarin geyd edilmosini vacib hesab edir.

Miilki hiiququn vacib institutlarindan biri olan miilki hiiquq
pozuntularindan (deliktlordon) omolo golon &hdoliklor miilki
hiiquq Ohdoaliklori sistemindo osas yerlordon birini tutur. Bu
ohdsliyin mozmunu har hansi bir $oxso ziyan vuran subyektin
mosuliyyoti ilo sortlonir vo pozulmus hiiquq vo monafelorin
borpasi magsadini dasiyir.

Miilki Macollonin 1096-c1 maddosino osason, miilki hiiquq
pozuntusu (delikt) hiiquqla vo ya qanunla miidafio edilon basqa
$oxso (zororgokono) birbasa ziyan vo ya zoror vurulmasina
gotirib ¢ixaran togsirli, hiiquqa zidd (miilki ganunvericiliyin
normalarint pozan) omoldir (horokot vo ya horokotsizlikdir).
Delikt torotmis soxs miilki hiiquq mosuliyyoti dasiyir.
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Delikt 6hdsliyi qanundan omolo golmasi, hom oamlak, hom do
soxsi geyri-omlak miinasibatlori sahosindo totbiq edilmosi,
zorargokona vurulmus zororin ovozinin tam hocmdo 6donilmasi
vo s. xuisusiyyatlor ilo sociyyolonir.

Miilki hiiquq pozuntusuna gors mosuliyyatin yaranmasi iigiin
asagidaki sortlorin mévcud olmasi tolob olunur:

— torodilmis omoalin hiiquqa zidd olmasi1 — ilk ndvbados hiiquqa
zidd bir omol (horokot vo ya horokotsizlik) olmali, hiiquq
qaydasinin pozulmasi hali bag vermolidir;

— amolin togsirli olaraq toradilmasi — togsir subyektiv anlayis
olmaqla hiiquq pozuntusu torodon soxsin homin omoli
toradorkon iradoasinds ndogsanin olmasini ehtiva edir;

— toradilmis omol (horokot vo ya horokotsizlik) noticosindo
basqa soxso zoror vurulmast — ganunla qorunan monafeyo,
doyors zoror yetirilmis olmalidir;

— zorar ilo hiiquqa zidd omal arasinda sababli slagonin olmas1
— zorar mohz toradilmis hiiquqa zidd omal naticasinds oamalo
golmis olmalidir.

Beloliklo, miilki ganunvericiliyin normalarini pozan omsoli
togsirli olaraq torotmis soxs homin hiiquq pozuntusu (delikt)
noticosindo vurulmus zororo goro miilki hiiquq mosuliyyati
dasiyir.

Lakin istor miilki hiiquq nozoriyyoasindo, istorso do
qanunvericilikdo bozi hallar {iglin togsirsiz olaraq da miilki
hiiquq mosuliyyatinin yaranmasinin miimkinliyii qobul
edilmisdir. Miilki Moacollonin 1097.3-cli maddoasino goro,
qanunla zororvuranin taqgsiri olmadiqda da (obyektiv suratdo
hiiquga zidd omaol {iglin) zororin ovozinin 6donilmasi nozordo
tutula bilor. Bu halda soxs togsirli olaraq torotmis oldugu omolo
goro deyil, yaranmis olan zararli noticolors géro miioyyan sartlor
daxilinde miilki hiiquqi mosuliyyatli hesab edilir. Belo
mosuliyyot névlorindon biri isogdtiironin 6z is¢isinin torotmis
oldugu miilki hiiquq pozuntusuna goro dasidigr miilki hiiquq
mosuliyyatidir. Belo ki, Miilki Macollonin 1099.1-ci maddasina
osason, hiiquqi vo ya fiziki soxs 0z is¢isinin torotdiyi miilki
hiiquq pozuntusu (delikt) {i¢iin mosuliyyot dasiyir vo omok
(qullug, monsab) vozifalorinin icrast zamani is¢isinin vurdugu
zororin ovozini Odomolidir. Homin Macollonin 1099.2-ci
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maddosino miivafiq olaraq, is¢i omok miiqavilosi asasinda is
goron fiziki soxsdir, habelo miilki hiiquq miqaviloesi iizra is
goran fiziki soxsdir, bir sartls ki, bu zaman o, miivafiq hiiquqi vo
ya fiziki soxsin tapsirigi ilo vo iglorin tohliikkosiz aparilmasina
onun nozarati altinda foaliyyot gostorsin vo ya faaliyyot
gostormoli olsun.

Gostorilon maddodo isogotiiron dedikdo, omr, tapsiriq vo
tolimatlarina osason, habelo nozaroti altinda basqasinin — is¢inin
gostormis oldugu xidmotlordon, yerino yetirdiyi isdon 0z
monfooti liglin yararlanan soxs olmaqla yalniz omok miiqavilasi
izra deyil, hom do miilki hiiquq miigavilalori (tapsiriq, podrat vo
s.) uizra fiziki soxslorin omoyindon yararlanan soxslor nazarda
tutulmusdur.

[sogotiironin  mosuliyyatinin osasini  tapsiriq, omr vo
gostoriglorinin icrasi ilo bagli goriilon isin lazimi qaydada toskil
edilmomosi, tolob olunan diqget vo qayginin gostorilmomosi
toskil edir. Goriilacak is1 zehni vo fiziki qabiliyyatlorina uygun
pesokar soxsloro (is¢iloro) hovalo etmok, zoruri tolimat vo
tapsiriqlar vermok vo icrasina nozarot etmok obyektiv olaraq
isogotiironin vazifasidir. Mohz bu obyektiv vozifonin laziminca
yering yetirilmis olmamasi baximindan qanunverici igogotiironin
is¢isinin vurmus oldugu zororo géro mosuliyyoto colb edilmosini
zoruri hesab etmisdir. Odur ki, Miilki Macoallonin 1099-cu
maddosi 6z monafeyi {i¢lin bagqalarinin  omoyindon
(xidmaotlorindon) yararlanan goxslorin — igogotiironin homin isin
icrasi ilo olagodar lglincii soxsloro doymis zorori qarsilamaq
O0hdosliyini miioyyon etmisdir. Nozoro alinmalidir ki, bu halda
isogdtiironin  mosuliyyoti togsirsiz mosuliyyotdir vo bu
mosuliyyoat isogotiironin monafeyi ii¢iin vo onun nozarati altinda
goriilon isin lazimi qaydada, zoruri ehtiyathiligin tolob etdiyi
torzdo toskil edilmomasindon irali golir. Magsad isogdtiironi
onun nazarati altinda goriilon islorin yerino yetirilmasi ilo
olagodar yarana bilocok zororlori, arzuolunmaz naticolori
onloyici (preventiv) todbirlori gdrmoyo mocbur etmokls iiglincii
soxslori, biitd vlikde comiyyasti qorumaqdir.

Miilki Macoallonin 1099-cu maddosi iizro 6z iscisi torafindon
torodilmis miilki hiiquq pozuntusuna goro mosuliyyoto colb
etmok TUgiin, hiiquqi vo ya fiziki soxsin yerino yetirilmosi
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osnasinda Tlgcilincli soxsloro zoror yetirilmis is tizorindo
nazaratinin, hakimiyyatinin olmasi miitloqdir. Digor zaruri sort
bas vermis hiiquq pozuntusu ilo goriilon is arasinda funksional
bagliligin, sobabli-natico olagosinin olmasidir. Bunun miioyyon
edilmosi ticlin iso isin faktiki hallari, omok miigavilesi tiizro
iscinin omok funksiyalar1 diqqatle arasdirilmalidir.

Omok miigavilasi (kontrakti) isogdtiironlo is¢i arasinda fordi
qgaydada baglanan omok miinasibotlorinin osas gortlorini,
toroflorin hiiquq vo vozifolorini oks etdiron yazili miigavilodir.

omok (qullug, monsab) vozifolorinin icrasi dedikdo, omok
miigavilosindo nozordo tutulan vozifo (peso) ilizro islorin
(xidmatlorin), hom do amok miiqavilosindo nozords tutulmayan,
lakin igogotiiron torofindon ona tapsirilan digor islorin yerino
yetirilmosi basa disiiliir. Azorbaycan Respublikast Omaok
Macollasinin 57-ci maddasindo iso is¢inin omok funksiyasinin
dairosi konkretlogdirilorok miioyyon edilmisdir ki, isogdtiiron
is¢inin omok funksiyasinin omok miiqavilosinds nozords tutulan
bir vo ya bir ne¢o vozifo, ixtisas, yaxud peso lizro yerino
yetirmali oldugu miivafiq isin, gostormoli oldugu xidmaotin
dairasini doqiq vo birmonali miioyyan etmolidir.

Qeyd edilmolidir ki, is¢i ilo hiiquqi soxs (fiziki soxs) arasinda
omok miigavilosi olmadan da faktiki omok miinasibatlori
movcud ola bilor. Masolon, avtomobilo zoror vuran soxsin
avtoyuma montogosinin orazisindo is vaxti xiisusi geyimdo
olmasi, avtoyuma montaqosinin digor isc¢ilorindon gostorislor
almas1 vo faktiki olaraq omok funksiyalarinin yerins yetirilmasi
barodo digor siibutlar osasinda mohkomo is¢i ilo hliquqi soxs
(fiziki soxs) arasinda faktiki omok miinasibatlori olmasi
gonaatina golo bilar.

Onu da nozoro almaq lazimdir ki, toroflor arasinda omok
miinasibatlori islorin (xidmoatlorin) ovozcilik vo ya miivoqqoti
ovozetmo gaydasinda yerino yetirilmosi ilo bagli da yarana bilor.
Homginin is¢i torafindon omok vozifalorinin is vaxtindan sonra
icra edilmosi halinda doymis zororo goro do hiiquqi (fiziki) soxs
igogotiiron olaraq mosuliyyat dasiyir.

[sogotiironin iqtisadi voziyyotinin is¢i ilo miigayisodo daha
Ustlin olmas1 vo zoror gormiis lciincii soxslorin monafeyinin
miidafiosinin mimkiin qodor tez vaxtda tomin edilmosi
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diistincosindon ¢ix1s edorok qanunverici igogotiironin isgisinin
vurmus oldugu zarors gors miilki hiiquq masuliyyati dagimasini
odalotli vo mogsodomiivafiq hesab etmisdir. Lakin bu heg¢ do
is¢inin togsirli olaraq torotmis oldugu miilki hiiquq pozuntusuna
goro masuliyyatinin istisna edilmosini ifads etmir. Belo ki, qeyd
edildiyi kimi, Miilki Macallonin 1096.2-ci maddasina osasan,
delikt toroatmis soxs miilki hiiquq moasuliyyati dasiyir. Odur ki,
zororgokonin istoyino uygun olaraq doymis zororin ovozinin
O0donilmosi iddias1 birgo mosuliyyotlilordon isogdtiirono vo ya
15¢1y9 vo ya eyni vaxtda hor ikising qarst siiriilo biler.

Homginin Miilki Macallonin 1114.1-ci maddasino osason,
basga soxsin (qullug, monsab vo ya omok vozifalorinin icrast
zamani is¢inin, noqliyyat vasitosini idaro edon soxsin vo i.a.)
vurdugu zororin ovozini 0domis soxsin homin soxso, ogor
qanunla ayr1 miqdar mioyyonlogdirilmoyibso, 6donilmis ovoz
miqdarinda geriys tolob (reqres) hiiququ vardir.

Zororgokon Miilki Macoallonin 1099-cu maddosi iizro iddia
iroli silirorkon moruz qalmis oldugu zororo, onun mobloginog,
soxsin hiiquqa zidd davranisina, sonuncunun isogdtiironin
(cavabdehin) is¢isi olduguna, hiiquqa zidd davranisla zoror
arasinda sobobli-natica slagasinin olmasina dair siibutlar1 toqdim
etmolidir.

Miilki Macoallonin 1099-cu maddosinin totbiqi {iglin is¢i
torofindon vurulmus zororin bilavasito igogétiironin foaliyyot
dairosino aid olub-olmamasi masslasinin aydinlasdirilmas: da
miithiim shomiyyot kosb edir. Ogor is¢inin zoror vuran horokotlori
isogotiironin foaliyyot dairasino aid deyildirsa, hiiquq pozuntusu
iscinin omok vo ya xidmoti vozifalorinin icrasi ilo olagodar bas
vermomisdirsa, o zaman zororin ovozinin 6donilmosi vozifosi
bilavasito zorarvuranin (is¢inin) tizorino distr.

Qanunvericilikds nozords tutulmus digor togsirsiz mosuliyyot
novlorindon biri Miilki Macollonin 1108-ci maddasino uygun
olaraq yiiksok tohlikko monboyinin foaliyyoti noticosindo
vurulmus zororo goro yiliksok tohlilkko monboyinin sahibinin
mosuliyyatidir. Belo ki, Miilki Macallonin 1108.1-ci maddosine
miivafiq olaraq, otrafdakilar iiciin yiiksok tohliike 1lo bagh
foaliyyoti (noqliyyat vasitolorindon, mexanizmlordon, yiiksok
gorginlikli elektrik enerjisindon, atom enerjisindon, partlayici
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maddoslordon, giiclii tosir edon zohorlordon vo i.a. istifado
edilmasi; tikinti foaliyyatinin vo onunla bagli digor faaliyyatin
hoyata kecirilmosi vo s.) noticosindo miilki hiiquq pozuntusu
torotmis fiziki vo hiiquqi soxslor yiiksok tohliikko monboyinin
vurdugu zororin ovozini 0domoys borcludurlar, bu sortlo ki,
zararin qarsisialinmaz qlivvonin tosiri vo ya zoror¢okonin qosdi
naticosindo amolo goldiyini siibuta yetirmasinlor. Zororin avozini
0domok vozifosi yliksok tohliiko monboyino miilkiyyat hiiququ
ilo vo ya digor ganuni osasla (icaro hiiququ ilo, noqliyyat
vasitosini idare etmok hiiququna dair etibarnama iizro vo i.a.)
sahiblik edon fiziki vo ya hiiquqi soxsin 6hdasins qoyulur.
Homin Macollonin 1108.2-c1 maddasino goro, yiiksok tohliiko
monboyinin sahibi digor soxslorin hiiquga zidd horokatlori
noticosindo monbonin onun sahibliyindon ¢ixdigini siibuta
yetirorso, homin monbonin vurdugu zoror {iglin mosuliyyaot
dasimir. Bels hallarda ytiksok tohliikko monboyinin vurdugu zaror
lclin mosuliyyoti monboyo hiiquga zidd yiyolonmis soxslor
dasiyirlar. Yiiksok tohliiko monboyinin sahibi homin monbonin
onun sahibliyindan hiiquqa zidd gotiirtilmasinds togsirli olduqda
mosuliyyot hom monbo sahibinin, hom do yiiksok tohliiko
monbayins hiiquqa zidd yiyslonmis soxsin iizorins qoyula bilar.
Yiiksok tohliiko monboyinin sahibinin iiglincii soxsloro doymis
zorori qarsilamaq Ohdoliyi hiiquq nozoriyyoasindo “tohliiko
mosuliyyoti” adlandirilir. “Tohlikko mosuliyyoti” anlayisi
comiyyotds elm vo texnikanin, sonayenin inkisafi naticosindo
insanlarin qanunla qorunan menafelorinin pozulma riskinin do
artmas1 ilo olagodar formalasmisdir. Obyektiv, fiziki
xususiyyotlorindon irali golorok otrafdakilara zoror yetirmok
tohliikkosi, ehtimali yiiksok olan osya, habelo foaliyyot novi
sahiblori togsirsiz olsalar bels, bu foaliyyotdon, osyanin
istifadosindon irali goalon zorarlora goro mosuliyyat dasiyirlar.
Qanunverici otrafdakilar iiciin tohliikkoli olan agyanin sahibinin
vo ya foaliyyot novii ilo mosgul olan soxsin bu tohliikkodon
molumatli olmasina baxmayaraq, riski 6z tizerino gotiirorok
osyadan istifado etmosi vo ya foaliyyot novii ilo mosgul olmasi
sobabindon lgclincli soxsloro doymis zorori qarsilamaq
ohdsliyinin do onun iizorino qoyulmasini magsadomiivafiq hesab
etmisdir. Yiiksok tohliikko monboyi sahibinin mosuliyyatinin
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osasin1 togsir deyil, sahiblik etdiyi osyanin vo ya foaliyyatin
tohliikaliliy1 togkil edir.

Soxsin yiiksok tohliikkeli monbayin sahibi kimi mosuliyyato
caolb edilmoasi tiglin ilkin sort onun homin monboys miilkiyyot
hiiququnun, icars hiiququnun, naqliyyat vasitosini idaro etmoyo
dair etibarnamosinin vo s. olmasidir. Qeyd edilonlor yiiksok
tohliiko monbayi sahibliyinin hiiquqi asasim1 togkil edir. Digor
zoruri sort iso maddi sort olmaqla yiiksok tohliikko monboyi
tizorindo hakimiyyoto malik olmani, habelo yiliksok tohliiko
monboyi ilo bagli monfooti olmani vo ondan yararlanmani
nozordo tutur. Maddi sort tomin olunmadan soxsin yiiksok
tohliiko monbayinin sahibi hesab olunmasi yolverilmozdir.

O da nozoro alinmalidir ki, zoror yiiksok tohliikko monboyinin
foaliyyoti zamani mohz onun tohliikali xiisusiyyatlorindon irali
golorok bas vermis olmalidir.

Beloliklo, otrafdakilar tiglin yiiksak tohliiko monbayinin sahibi
togsirindon asili olmayaraq homin monbayin foaliyyati
noticosindo vurulmus zorarin ovozini 6domoys borcludur.

Bu qaydadan bozi istisnalar moévcuddur:

— otrafdakilar iiciin yiliksok tohliiko monboyinin sahibi basqa
soxslorin qanunsuz harakatlori naticosinds (naqliyyat vasitasini
gqagirma vo s.) monbonin onun sahibliyindon c¢ixdig1 halda
vurulmus zororo géro mosuliyyot dasimir;

— doymis zoror zoror¢okmisin qgosdi noticosindo yaranmis
olarsa, onun ovozinin yiiksok tohliko monboyinin sahibi
torofindon 6donilmasi vozifasi yaranmuir;

— otrafdakilar {iglin ytliksok tohliiko monbayinin sahibi zararin
qarsisialinmaz qiivvonin (fovgolado vo gaginilmaz hallar (Miilki
Macoallonin 379.1.1-ci maddasi) tosiri naticasinds vuruldugunu
siibut etdikdo mosuliyyotdon azad edilir.

Konstitusiya Mohkomasinin Plenumu yuxarida gdstorilon
normalar1 tohlil edorok belo gonaoto golir ki, miiraciotdo
qgaldirilan noqliyyat vasitosinin idaro edilmosi naticosindo
vurulmus zororin kim torofindon qarsilanmali  olmas1
mosalasinin holli iiclin, i1lk ndvbado, amok miinasibatlorinin
movcud olub-olmamasi aydinlasdirilmalidir.

Belo ki, omok vo ya miilki hiiquqi miigavilolor {izro omok
(xidmoti) vozifolorinin icrasi ilo olagodar olaraq noqliyyat
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vasitosini idaro edon soxs torofindon vurulmus zororo goro
igogotiiron Miilki Mocollonin 1099-cu maddosino uygun olaraq
miilki hiiquq mosuliyyasti dasiyir. Digor hallarda, ytiksok tohliike
moanbayi olaraq noqliyyat vasitasinin idara edilmasi naticosinda
vurulmus zororin ovozinin O&donilmosi mosalosi  Miilki
Macallonin 1108-ci maddasine uygun olaraq hall edilir.

Konstitusiya Mohkomaosinin Plenumu gdstorilonloro osason
asagidaki noticolors golir:

— omok vo ya miilki hiiquq miiqavilosi iizro omok (xidmati)
vozifalorinin icra edilmasi ilo olaqodar olaraq noqliyyat
vasitosini idaro edon soxs torofindon vurulmus zororo goro
isogotiron Miilki Macallonin 1099-cu maddasine osason miilki
hiiquq mosuliyyati dasiyir. Zororin vurulmasinda is¢inin togsiri
oldugu halda Miilki Macallonin 1114-cii maddasine uygun olaraq
zororin ovozini O6domis isogotiiron ona qarst reqres tolob
hiiququna malikdir;

— yiiksak tohlilke monbaoyinin (naqliyyat vasitosi, mexanizm
vo i.a.) faaliyyati naticosindo vurulmus zoraro goro miilki hiiquq
mosuliyyatini Miilki Macallonin 1108-ci maddosina asason
yiksok tohliiko monboyino miilkiyyot hiiququ ilo vo ya digor
qanuni osasla sahiblik edan fiziki vo ya hiiquqi soxslor dasiyirlar.

Azorbaycan  Respublikasi  Konstitusiyasinin ~ 130-cu
maddosinin VI hissasini, “Konstitusiya Mohkomasi haqqinda”
Azorbaycan Respublikasi Qanununun 60, 62, 63, 65-67 vo 69-cu
maddolarini  rohbor tutaraq, Azorbaycan Respublikasi
Konstitusiya Mohkomaosinin Plenumu

QORARA ALDI:

1. Omok vo ya miilki hiiquq miiqavilesi lizro omok (xidmoti)
vozifolorinin icra edilmasi ilo alagodar olaraq noagliyyat vasitosini
idaro edon soxs torofindon vurulmus zororo goro isogdtiiron
Azorbaycan Respublikas1  Miilki  Maocollosinin = 1099-cu
maddosino osason miilki hiiquq mosuliyyoti dasiyir. Zorarin
vurulmasinda is¢inin togsiri oldugu halda Azorbaycan
Respublikast Miilki Macollasinin 1114-cii maddssino uygun
olaraq zororin ovozini 6domis isogdtiiron ona qarsi reqres tolob
hiiququna malikdir.
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2. Yiiksok tohliikke monbayinin (noqliyyat vasitosi, mexanizm
vo i.a.) foaliyyati naticosindo vurulmus zororo goro miilki hiiquq
mosuliyyotini Azorbaycan Respublikasi Miilki Macoallosinin
1108-ci maddoasino osason yiiksok tohliiko monboyino miilkiyyot
hiiququ ilo vo ya digor qanuni osasla sahiblik edon fiziki vo ya
hiiquqi soxslor dasiyirlar.

3. Qorar dorc edildiyi glindon qlivvoys minir.

4. Qorar rosmi dovlot gozetlorindo vo “Azorbaycan Respublikasi
Konstitusiya Mohkomosinin Molumati”’nda dorc edilsin, habels
Azorbaycan Respublikast Konstitusiya Mohkomosinin rosmi
internet saytinda yerlogdirilsin.

5. Qorar gotidir, heg bir organ vo ya soxs torofindon logv edilo,
doyisdirilo vo ya rosmi tofsir edilo bilmoz.
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WMEHEM A3EPBAN’KAHCKOM PECITYBJIMKH

NOCTAHOBJUEHUE
MJIEHYMA KOHCTUTYIIMOHHOI'O CYIA
ABEPBAHJI’KAHCKOM PECIIYBJIUKHA

O ToaxkoBanum crareit 1099 u 1108 I'paxkgaHCcKoOro Kojgexkca
A3epoOaiigkanckoil Pecnny0iuku B MX B3aUMOCBSI3H

18 anpeas 2022 rona ropoa baky

[lnenym KoucTutyumonHoro cyna AszepOaiigxaHCcKOU
Pecnybnuku B coctaBe Papxama AOaymnaeBa (mpeacenarenb),
Conbl CanmanoBoit, Ymaii DdenaueBoit, Posimiana Mcmannona,
Jlxeiixyna 'apamxkaesa, Padasna I'Banansze, Maxupa Mypanosa,
Ncwer Hamxadosa n Kampana [laduesa (Cyaps-T0KIaa9uK),

C ydacTueM cekpetaps cyna @apanna Anuena,

B cooTBeTcTBUM ¢ uacThio VI crtatbum 130 KoncTutrynuum
A3zepOaitmxanckoit Pecryonmuku, crateamu 27.2 u 33 3akoHa
A3zepbarimxanckoir Pecniyonuku "O Koncturynuonnom cyae" u
cratbeil 39 BHyTpeHHero ycrtaBa KoHCTUTyHHMOHHOTO cyna
A3sepbaiimkanckoid PecrmyOnuku, Ha OCHOBAaHMU OOpalIeHUS
bakuHCcKOro aneuIsiMOHHOTO CyJa paccMOTpen B cyaeOHOM
3aceJaHuU, NPOBEJCHHOM B IMOPSJIKE MUCbMEHHOUN MPOLEAYPHI
0Cc000ro KOHCTUTYLIMOHHOTO MPOU3BOACTBA, KOHCTUTYIIMOHHOE
neno o toakoBanuu cratet 1099 u 1108 I'paxkganckoro xojekca
A3zepbaiipkanckoi PecyOnuku B ©X B3aUMOCBS3H.

N3yuuB u o6cyaus goknan cyabu K.Illaduesa mo meny, cyx-
JIEHUs MPEACTAaBUTENIECH 3aMHTEPECOBAHHBIX CYOBEKTOB — CYlbHU
baknnckoro aneusinuonHoro cyna M. IlIupunosa u 3aBenyronie-
ro OTAeIoM DKOHOMHMYECKOrO 3aKOoHOJaTelbCcTBa Armnmapara
Munnn Menxiuca A3zepbaiimkaHCKOT PecnyOnuku
M.ba3piroBa, cnenuanucra — npeacenareiss [paxxgaHcKkod KoJi-
nerun BepxoBHoro cyma AB3sepOaimxanckoit PecnmyOnuku
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C.l'axueBa n Marepuanbl aena, llnenym KoHcTuTynnoHHoro
cyna Asepbaiimkanckoi Pecnyonuku

YCTAHOBMUJI:

bakuHckuil anemnsiuoHHbIA cyn oOpatuics B Koucrurty-
UMOHHBIA cyn AszepOaiimkanckoit PecriyOnuku (manee — Koncru-
TYLMOHHBIN cyq) ¢ mpocb0oil o TonkoBanuu crareid 1099 u 1108
I'paxxnanckoro komekca AsepOaiimxaHckon PecmyOnuku (nmanee —
['parkjaHCKU KOJIEKC) B UX B3aUMOCBSI3H.

N3 obpamenus cienyert, 4to LleHTpanbHbIi Guimai mo coruaib-
HOMY CTpPaxOBaHHUIO U MHJMBHyaJIbHOMY yueTy ['ocynapcTBEHHOTO
dboHma counanbHOM 3auUTEl TP MUHKUCTEPCTBE TPYyAa U COLUANb-
HOW 3amuThl HaceJaeHus AzepOaipkanckoi PecriyOmuku oOpatuics
B CyJl ¢ TpeboBaHueM o0 Bo3melieHuu yuepoa npotus T.Iuxanuesa.

Hck Oblm 000CHOBAaH TEM, YTO BHUHOBHBIM B COBEpPIICHUU
JOPOKHO-TPAHCTIOPTHOTO MPOUCIIECTBUS BOJAUTEIb aBTOMOOUIIS
B.Illupanue paboTas Ha OCHOBAaHMHM OECCPOYHOTO TPYIOBOTO
noroopa ot 1 gekabps 2020 roxa B AOJKHOCTH BOJIMUTENSA-TPY-
3011€pEBO3YUKA, COCTOSI B TPYAOBBIX OTHOLIEHUSX C OTBETUH-
koM. [ToaToMy ucten BbIIBUHYN TpeOOBaHME UMEHHO NMpPOTUB T.
[uxanuesa, Kak paboToAaTENsl, TAK KaK COBEPIIMBIINNA TOPOXK-
HO-TPAaHCIIOPTHOE MPOUCIIECTBUE BOJAUTEID HAXOAUJIICS B TPYAO-
BbIX OTHOLIEHUsIX Ha ocHoBaHuu crtared 1097 wm 1099
I'pasxxnaHCKOrO KOZEKCa.

OTBETYHK XK€ B BO3PAXKEHUM MO HUCKY yKaszaj, YTO B MOMEHT
JIOPOKHO-TPAHCIIOPTHOTO MPOUCIIECTBUS BOAUTENb IO HOTApH-
aJbHO 3aBEPEHHON JTOBEPEHHOCTH SIBJISUICS JIULIOM, BIAJCIOIIUM
Ha 3aKOHHBIX OCHOBaHUIX 3TUM aBTomoOuiem. [lostomy, Bonu-
tenp B.lllupanues, Kak JIUII0, COBEPIIMBIIEE I'PaXKTaHCKOE Ipa-
BOHApylLICHUE, B PE3yJbTaTe AEIATEIbHOCTH, CBSI3aHHOMN C MOBBI-
HICHHOW OMAaCHOCTBHIO Il OKPYKAIOUIUX, TOJDKEH OBITh MPUBIIE-
YEH K Ipa)KJaHCKO-IPAaBOBOW OTBETCTBEHHOCTH HAa OCHOBAHUMU C
crarbu 1108 I'paxkaanckoro koxekca.

Pemennem Cabaunbckoro paioHHOro cyaa ropoaa baky ot
28 wrons 2021 roma uck He OblT ymoBieTrBopeH. Cym mepBoit
MHCTAHIIMU CYeJI, 4YTO K CHOpPY AOJKHA OBbITh MPUMEHEHA CTaThs
1108 I'pakmaHCKOTO KOJ€Kca, MPU 3TOM OTBETCTBEHHOCTH 3a
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COBEPIUICHHOE Tpa)KJaHCKOE MpPaBOHAPYIIEHHE JOJXKEH HECTH
BOJUTENIb, KaK 3aKOHHBIM BlIaJICiel] MCTOYHUKA MOBBIIMICHHOMN
onmacHocTu. TpebGoBaHWe ke OBIJIO MOJAaHO TMPOTHUB JIMIA, HE
HECYLIET0 OTBETCTBEHHOCTH MO MPEAbSIBICHHOMY UCKY HEHa/lJie-
JKaIllero OTBETYHKA.

B xone mpoBeneHHOro BakMHCKHUM amneJuISIIMOHHBIM CYJIOM
pa30dupaTenbpCTBa MO aNeJUISIIMOHHON Xano00e, MoJaHHON Ha ATO
pelieHne, OBIJIO YCTAHOBJICHO HAJIWYHE ABYX Pa3HBIX MO3UIHI
110 JaHHOMY BOIIPOCY.

CorytacHO OJHOMY M3 CYIIECTBYIONIUX MOAXO0A0B, €CJIHU JIUIIO,
NPUYUHUBIIEE BpEN, HAXOAUTCS B TPYAOBBIX OTHOUICHUSX, TO
JoJbKHA puMeHsaThes ctaThs 1099 I'paxpanckoro xoxekca. Ilo
MHEHHUIO CTOPOHHUKOB JTaHHOW MO3UIIMH, JAXKE TOTJa KOraa Bpe.
B pe3yJbTaTe TPakKJaHCKOTO MpaBOHAPYUICHUS NPUYUHEH Jesi-
TEJIbHOCTBIO, MPEACTABISIIONIEH MOBBIIICHHYIO OMACHOCTH A
OKPYI)KAIOIMMUX, TMPU YCIOBHUHM, YTO JIMIIO0 NMPUYUHUBIIEE BpE,
OCYIIECTBJISACT JESITEILHOCTh Ha OCHOBE TPYIOBOTO JOTOBOpa
WA 0 TPa)XKJaHCKO-TIPAaBOBOMY JIOTOBOPY JHOO MO MOPYUCHUIO
IOPUIUYECKOTO MU (PU3UUECKOTO JIMIA, OTBETCTBEHHOCTh J0JI-
JKeH HECTH paboToaaTeslb WM JINIO, JaBIIee MOpyUueHHUE.

CornacHo apyromy noaxony, GakT HaX0XACHUS JIUIA, IPUYHU-
HUBILIETO BpE€l, B TPYAOBBIX MPABOOTHOIICHUSIX HE HMCKIIOYAET
npuMmeHeHus crtatbu 1108 I'paxgaHckoro kogekca, U o0s3aH-
HOCTb 10 BO3MEIIECHHIO Bpea JIOKUTCS Ha JUI0, BlaJelollee Ha
3aKOHHBIX OCHOBAHHMSAX HCTOYHHUKOM ITOBBIIICHHOW OIACHOCTH.
To ecTh 00513aHHOCTH MO BO3MEIIEHUIO Bpeaa, IPUYUHEHHOTO B
CBSI3M C JEATEIbHOCTBIO yKa3aHHBIX B cTarbe 1108
['paxx1aHCKOTO KOJEKCAa UCTOYHUKOB, TaKE MPU HAIUYUU TPYHO-
BOTO JIOTOBOpA, JTOJDKEH HECTH He paboromarenb, a MMEHHO
3aKOHHBIN Blajaesel (B TaHHOM cllydyae BOAUTEND).

Ha ocHoBaHuM BBIIIEN3TI0KEHHOTO, OOpaTUBIINKCS MPULIET K
BBIBOAY O HE0OXOAMMOCTH ToJikoBaHUs ctareid 1099 um 1108
I'paxk1aHCKOTO KOJEKCA B UX B3aMMOCBSI3H B IEJISIX 00eCIIeUeHUS
3(pPEKTUBHOCTH TPaKJAHCKOTO CYIOTPOU3BOJICTBA U POPMHPO-
BaHUS CAUHOUN CyneOHON MPaKTHKH.

B cBsa3u ¢ oOpamenunem Ilnenym KoHcTUTymMOHHOTO cyna
CUMTAET BAXXHBIM OTMETHUTH CJEAYIOIIEe.
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SABasAsice OAHUM H3 BaXXHBIX MHCTUTYTOB TIpPa)XJaHCKOIO
npasa, 00s13aTebCTBA, BO3HUKAIOUIME U3 I'PaXKJAHCKUX NMPAaBOHA-
pylIeHU (JeTMKTOB), 3aHUMAIOT OJHO M3 OCHOBHBIX MECT B
cucteMe 0053aTeNbCTB B IpaxaaHckoM mpaBe. CoaepkaHue qaH-
HOTO 00513aTesIbCTBA 00YCIIOBIEHO OTBETCTBEHHOCTHIO CYOBEKTA,
NPUYUHUBIIETO BpEJ KaKOMY-JTHOO JHIlY, W TpeclenyeT Lelb
BOCCTAHOBJICHUSI HApYUIEHHBIX TIPaB U UHTEPECOB.

Ha ocnoBanum ctareu 1096 I'paxaHCcKoOro Kojekca rpaxjaaH-
CKUM TMpaBOHapylIeHUEeM (JeTUKTOM) MpPU3HAETCS BUHOBHOE,
IPOTUBONPABHOE (HAPYIIAOIIEEe HOPMBI I'PaXkJaHCKOTO 3aKOHO-
JlaTeabCcTBa) JesiHue (JAelcTBUE UMM Oe3[eiCTBHUE), BIEKYIIEE
npsMoe MpUUYMHEHHE Bpela WM yOBITKOB JpyroMy Juiy (morep-
NeBUIEMY), OXpaHsIeMOMY MpaBoM JuO0 3akoHOM. JIuIo, coBep-
HIMBIIEE JAETUKT, HECET TIpakJAaHCKO-NPaBOBYK OTBETCTBEH-
HOCTb.

JlenukTHOE 0053aTENBCTBO XapaKTEPU3YETCsS TEM, UYTO BbITE-
KaeT U3 3aKOHa, IPUMEHsETCs B cpepe KaKk UMYIIEeCTBEHHBIX, TaK
U JUYHBIX HEMMYIIECTBEHHBIX OTHOILIECHUI, BO3MENIAET B MOJI-
HOM 00beMe MPUYMHEHHBIN MOTEpIeBIIeMYy Bpell U Ip. 0COOEH-
HOCTSIMH.

J115 BOBHUKHOBEHHUSI OTBETCTBEHHOCTH 3a T'pakAaHCKOE Ipa-
BOHapylieHue TpedyeTcsl Halu4yue ciaeayomuX yCI0BHil:

— MPOTUBOMPABHOCTH COBEPIIEHHOTO JE€IHUS — B MIEPBYIO OUe-
peab NMPOTHUBONpPABHOE JAesiHUE (AeicTBUE WM Oe3neiicTBue),
HapylUIeHHE MPaBoro Mopsika;

— BUHOBHO COBEPIICHHOE JeSHHE — BHHA, KaK CyOBEKTUBHOE
MOHSITHE, BKIIOUAeT HAJW4YKUE BOJIEBOTO M3bsIHA y JIMIA, COBEP-
HIMBIIETO MpaBOHAPYIIEHUE, TP COBEPUICHUHU JTAHHOTO JCSHUS,

— IPUYMHEHUE Bpela JIpyroMy JIMIY B pe3yJibTaTe COBEPILIEH-
HOTO JestHusA (AefcTBUS min Oe3NelCcTBUSI) — NPU MPUUYUHEHUU
Bpe/la OXpaHsAEMbIM 3aKOHOM MHTEpecaM, LIEHHOCTSIM;

— HaJIW4ue NPUYMHHO-CIIEJICTBEHHON CBA3U MEXIY BPEIOM U
NPOTUBONPABHBIM JIESTHUEM — MPU MPUYNHEHUHU BpeJa UMEHHO B
pe3yJbTaTe COBEPUICHHOTO MPOTUBOIIPABHOIO IESHUS.

TakuMm o06pa3om, JIMI10, BAHOBHO COBEpLIMBIIEE JESIHUE, HAPY-
HIarollee HoOpMbl IpaxJaHCKOTO 3aKOHO/ATENbCTBA, HECET IPaAXK-
JTAHCKO-TIPABOBYI0 OTBETCTBEHHOCTb 3a BpEJ, MPUYMHEHHBIN B
pe3yabTare JaHHOTO MpaBOHAPYIICHUS (JEIUKTA).
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OpHako Kak B TEOPHU T'PaXKJAHCKOTO MpaBa, TaK U B 3aKOHO-
JaTeIbCTBE B HEKOTOPBIX CIIydasX MPUHITA BO3MOXHOCTH BO3-
HUKHOBEHHS TPaKJTaHCKO-TIPABOBOW OTBETCTBEHHOCTH W IIPH
orcyrcTBUU BHUHBI. CormacHo crtarbe 1097.3 I'paxpanckoro
KOJIEKCa, 3aKOHOM MOXET OBITh MPEAyCMOTPEHO BO3MEIICHUE
Bpella U TPU OTCYTCTBUU BHHBI NMPUUMHUTENS Bpena (3a 00b-
C€KTUBHO MPOTHBOIIPABHOE JesiHUE). B 3TOM ciiydae numo mpu-
3HAETCS HECYUIUM I'PakIaHCKO-IPABOBYIO OTBETCTBEHHOCTD MPHU
OTpeeICHHBIX YCIOBUSAX HE 32 BUHOBHO COBEpIICHHOE JeSHUE,
a 3a BO3HUKIIINE BpeAHbIE mocaeacTBusl. OTHUM U3 TaKUX BUJOB
OTBETCTBEHHOCTH SIBJISIETCS TPaXXIAHCKO-TIPABOBasi OTBETCTBEH-
HOCTb, KOTOPYIO paboToAaTelib HECET 3a IpakIaHCKOEe MpaBOHA-
pylleHue, NOoMmylleHHOe ero paboTHUKOM. Tak, HA OCHOBAHUHU
crateu 1099.1 I'paxkgaHCKOTO KOJEKCaA IOPUANUECKOE WU HU3H-
YECKOE JINIIO HECET OTBETCTBEHHOCTh 3a TPAXKJTAHCKOE MpaBOHA-
pylieHue (AETUKT), JONYIIEHHOE €ro pabOTHUKOM, U BO3MEIIAET
BpeJl, IPUUYUHEHHBIH ero pabOTHUKOM MPH HCIOJTHEHUU TPYIO-
BBIX (CIyX)eOHBIX, TOIKHOCTHBIX) 0Osi3aHHOCTe. B coorBeT-
cTBUH co ctaTbedt 1099.2 nanHOro kKojekca paOOTHHKAMH IPH-
3HAIOTCS (U3NYECKUE JINIIA, BBIMONHSIOMKE paboTy Ha OCHOBA-
HAW TPYAOBOTO JIOTOBOpPA, a TakkKe (PU3MUYECKHE JIMIA, BBHITIOJ-
HSIOIIHME paboTy MO TPa)KJaHCKO-TIPABOBOMY JOTOBOPY, €CJIH
Py 3TOM OHHU AEWUCTBYIOT WJIM JIOJKHBI JIEHCTBOBATH MO 3aja-
HUIO COOTBETCTBYIONIETO IOPUANYECKOTO WIH (PU3UUECKOTO JTUIA
U TIOJT €T0 HaJ30pOM 3a O€30MacHBIM BeJeHUEM paborT.

[Tog paboromareneM B yKa3aHHOW CTaThe MOJAPA3yMEBaETCs
JUII0, KOTOPOEC HAa OCHOBAaHWHU CBOWX MPHUKA30B, MOPYYCHHUH H
MHCTPYKIIMH, a TaKXke MOJ] CBOMM HaJ30pOM IMOJIb3yeTCsl B CBOUX
MHTEpecax yCIyraMH, OKa3blBAa€MbIMU JIPYTUM JIMIIOM — paboT-
HUKOM, BBITIOJHSIEMBIMU UM PabOTaMH, MPU ITOM JaHHBIC JTUIA
HCIIONB3YIOT TPyM (U3UYECKUX JIUI HE TOJBKO 1O TPYAOBOMY
JIOTOBOPY, HO M 1O TPakJIaHCKO-IIPABOBBIM JIOTOBOpaM (Topyde-
HHE, TTOAPSA U Tp.).

B ocHOBe OTBETCTBEHHOCTH paboTOMATENS JISKAT HEHA ITIeKAaIast
opranu3aiusi paboTsl B CBS3U C UCIIOJTHCHHEM €T0 MTOPYYCHUM, TIPH-
Ka30B W yKa3aHW, OTCYTCTBHE TpeOyeMOro BHUMAaHUS U 3a0OTHI.
O0s13aHHOCTH paboToAaresiss OObEKTUBHO 3aKJIIOYAETCs B MOpyue-
HUM MpEACTOsAIIeld paboThl mpodeccuoHaIbHBIM JHIaM (paboT-
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HHUKaM) B COOTBETCTBUU C UX YMCTBEHHBIMH M (PU3UUYECKUMH
CIIOCOOHOCTAMU, Jaue HEOOXOJUMBIX HHCTPYKIUN U MOPYUYECHUN
U OCYHIIECTBJICHHHU KOHTPOJS 3a UX BbINOJHEHUEM. MIMeHHO ¢
TOYKH 3PEHUS HEHAJICKAIIETO BHIOJTHEHHS 3TON 00bEKTUBHOM
00s13aHHOCTH 3aKOHOJATEeIb CYeJl HEOOXOAMMBIM IpHUBJICUCHUE
paboTronarenss K OTBETCTBEHHOCTH 3a Bpel, NMPUYMHEHHBINA €ro
pabotHukom. Ilostomy cratbeir 1099 I'paxkmgaHckoro kojekca
yCTaHOBJIEHA 0053aHHOCTb JIUL, MOJb3YIOIIUXCS TpyAoM (yciy-
raMm) Jpyrux B CBOMX HMHTeEpecax — paborojarenieil Bo3Melarh
Bpel, NPUYMHEHHBIN TPETHUM JIMIAM B CBS3U C BBINOJIHEHUEM
3TOM pabotrsl. CiienyeT UMETh B BUJY, UTO B 3TOM CJIy4ae OTBET-
CTBEHHOCTb paboTojarens sBIs€TCS OE3BMHHOM OTBETCTBEH-
HOCTBIO, BBITEKAIONIEH M3 HEHayexallel opranu3aiuu B COOT-
BETCTBUHU C TpeOOBaHUAMU HEOOXoauMou Oe3omacHOCTH pabdo-
ThI, BBITIOJHAEMOI B HHTEepecax paboToaaTess U MO ero Haj30-
poM. Llenp 3akirovaercss B 3alllUTE TPEThUX JHIl, OOLIECTBA B
1EJIOM MyTeM MPUHYXKAEHUS pabdoTojaTelNsl K IPUHITHIO MEP IO
NpeaynpekIeHUI0O TPUUUHEHUS Bpela, HEeXKeNaTeNbHbIX MOCIIe/-
CTBUH (MPEBEHTUBHBIX MEP), KOTOPhIE MOTYT BO3HUKHYTH B
CBSA3U C BBIIOJHEHHEM PabOT, MPOBOAUMBIX MO €r0 HaA30POM.

Jlns npuBieYEHUS] IOPUIMYECKOTO WM (U3UUECKOro JIUMA K
OTBETCTBEHHOCTH 3a Tpa)KJIaHCKOE IpaBOHApyLIEHHUE, COBEp-
IIEHHOE ero Pa0OTHUKOM, B COOTBETCTBUU co crtaTbedr 1099
I'paxx1aHCKOTO KOJIEKCA, OHO HEMPEMEHHO JOJKHO UMETh KOHT-
pOJIb, BJIACTh HaJl pabOTOI, BO BPEMsI BBITIOJIHEHUSI KOTOPOU ObLI
NPUYUHEH Bpel TpeThbuUM JyHiaM. Eme oxHuUM HeoOXOAUMBIM
yCIIOBUEM sIBIsieTCs Halnuyue (QYHKIHMOHAJIBHOM, MPUYUHHO-
CJIEJCTBEHHOM CBSI3U MEXJY COBEPIICHHBIM MPaBOHAPYUICHUEM
U BBIMOJIHSIEMOU paboToit. [l ycTaHOBJIEHUSI 3TOTO HEOOXOH-
MO THIATENIbHO H3Y4YUTh (pakTHueckue OOCTOATENHCTBA [eMa,
TpyZlOBble (PYHKIIMU pabOOTHUKA 11O TPYJOBOMY J0TOBOPY.

TpynoBoit 10roBop (KOHTPAKT) — 3TO MUCbMEHHBIN TOTOBOD, B
KOTOPOM OTpPa)XE€Hbl OCHOBHBIE yCJIOBUS TPYIOBBIX OTHOIICHUM,
YCTaHOBIICHHBIX MEX1y paboromareieM M paOOTHUKOM B WHJIH-
BHUIyaJIbHOM TOPSIAKE, paBa U 00s13aHHOCTU CTOPOH.

[Ton wcnonHeHWEM TPYAOBBIX (CIYKEOHBIX, TOJKHOCTHBIX)
00s13aHHOCTEN MOHMMAETCs BBHIMIOJHEHHE pPaboT (yclIyr) mpen-
YCMOTPEHHBIX TPYAOBBIM JOTOBOPOM IO JaHHOW JOJKHOCTH

239



(mpodeccun), a TakKe UHBIX pabOT, HE MPETYCMOTPEHHBIX TPY-
JOBBIM JIOTOBOPOM, OJIHAKO TOPY4YEHHBIX paboromarernem. B
cratbe 57 TpymoBoro komekca AszepOaiimxanckoi PecrmyOmuku
KOHKPETHU3UPOBAH KPYyr TPyAoBOH (yHKIMU pabOTHUKA U yCTa-
HOBJICHO, YTO paboToAaresb JOJKEH TOYHO M OJIHO3HAYHO OIpe-
JeTUTD MPEyCMOTPEHHBIN B TPYAOBOM JIOTOBOPE KPYT TPYAOBOM
byHKIIMU paOOTHHKA, COOTBETCTBYIOIIEH pabOTHI, KOTOPYIO OH
JOJKEH BBIIOJIHATh MO OJHOW WJIM HECKOJBKUM JIOJKHOCTAM,
CHELHATBHOCTAM WIH IpodeccusiM, 1100 yCIayT, KOTOPbIE JOJIK-
HBI OBITh OKa3aHHBI.

CrnenyeT OTMETHTH, UTO MEXAY paOOTHUKOM U IOPUANYECKUM
auuoM ((pU3MYECKUM JIMIIOM) MOTYT CYILIECTBOBaTh (hakThye-
CKHME TPYIOBBIE OTHOLIEHUs U 0e3 TpyaoBoro aorosopa. K npu-
Mepy, Cyl Ha OCHOBAaHUM MNpeObIBaHUS JIMIA, NMPUYUHHUBIIETO
BpeJ aBTOMOOUIIIO, HA TEPPUTOPUHU MYHKTAa aBTOMOWKHU B pado-
yee BpeMs M B CIEIHAIbHON OJEX7e, MOTyYeHUs yYKa3aHUU OT
JIpYTUX paOOTHUKOB MyHKTAa aBTOMOWKHU M WHBIX JIOKA3aTeIbCTB
(aKTUYECKOTO BBIMOJIHEHUS TPYAOBBIX (QYHKIMI MOXKET NPUNTH
K BBIBOJY O HAJIMYUU (PAKTUUYECKUX TPYAOBBIX OTHOIICHUU
MEXJy paOOTHUKOM U IOPUAUYECKUM JUIOM ((PU3HIECKUM
JIAIIOM ).

CrnenyeT TakXe ydecTh, YTO TPYAOBBIE OTHOIICHUS MEXIY
CTOPOHAMH MOT'YT BO3HUKHYTh U B CBSI3U C BBIIIOJIHEHUEM padoT
(yciiyr) mo cOBMECTUTENbCTBY MU B OPSIKE BPEMEHHOI'O 3aMe-
menusa. Kpome Ttoro, ropuandeckoe ((pusznyeckoe) JHIO Kak
paboTomaTenb, HECET OTBETCTBEHHOCTh TAKXKE 3a BpEJ, MPHYH-
HEHHBIA PAaOOTHUKOM TIPH BBITIOJHSHUH TPYIOBBIX 00S3aHHOCTEH
B Hepabouee BpeMsl.

Hcxonst U3 NMOHUMAaHMS MPEINOYTUTEIBHOIO 3KOHOMHYECKOTO
NOJIOKEHHUsI paboTonaTens B CpaBHEHUH ¢ paOOTHUKOM M o0ecreye-
HUS KaK MO)KHO CKOpee 3aIUThI MHTEPECOB MOCTPAIABIINX TPETHUX
JIMII, 3aKOHONIATeIb CUeN CIPABEUIMBBIM M IeIeco00pa3HbIM Hece-
HUe paboTonareneM TIpaKIaHCKO-IIPAaBOBOM OTBETCTBEHHOCTH 3a
NPUYUHEHHBIN ero paboTHHKOM Bpen. OHAKO 3TO OTHIOAb HE O3Ha-
YaeT UCKIIOUYECHUSI OTBETCTBEHHOCTH paOOTHHKA 32 BHHOBHO COBEp-
IICHHOE UM TPaKIaHCKOE MTpaBoHapyIIeHne. Tak, Kak yxe oTMeda-
J0Ch, Ha ocHoBaHMU cTartbu 1096.2 I'paxmaHckoro komekca
JUI0, COBEPIIMBIIEE [EIUKT, HECET TIpakJaHCKO-IPaBOBYIO
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OTBETCTBEHHOCTh. [103TOMY, HCK O BO3MEILIEHUH TPUUUHEHHOTO
BpeJa MO JKEJIAHUIO MOTEPIEBIIETO MOXET OBbITh MOJaH MPOTHUB
HECYIIUX COJUJAPHYI0O OTBETCTBEHHOCTh paboTodaTess WU
paboTHHKa TM00 000UX OJTHOBPEMEHHO.

Kpome Toro, Ha ocHoBanum ctarbu 1114.1 I'paxxmanHckoro
KOJleKCa JIMII0, BO3MECTHUBIIEE BpeJ, NPUYUHEHHBIA IPYyTrUM
auuoM (paOOTHUKOM HpPU HMCHOJTHEHUU UM CIYyKEOHBIX, TOIXK-
HOCTHBIX WJIM HMHBIX TPYAOBBIX O00A3aHHOCTEH, JIMIOM, YIpaB-
JAIOMUM TPAHCIOPTHBIM CPEACTBOM, U T.M.), UMEET IPaBo
oOpatHoro TpeboBaHus (perpecca) K 3TOMYy JHMIy B pa3Mepe
BBITMIJIAYEHHOTO BO3MEILEHUSI, €CJIM UHOM pa3Mep HE YCTaHOBIIEH
3aKOHOM.

[TorepneBmuii, mnpeabsBiasis HCK 1o cTtatbe 1099
['paxx1aHCcKOTO KOZEKCa, MOJKEH MPEeIOoCTaBUTh JI0Ka3aTeabCTBA
NPUYMHEHHOTO €My Bpela, €ro pasmepa, HPOTHUBOIPABHOIO
MOBEJICHUS JTUIIA, TOTO, YTO TMOCJICTHUN SIBISICTCS PAaOOTHUKOM
paboronarens (OTBETUMKA), HATUYUS MPUYUHHO-CIIEICTBEHHON
CBSI3M MEXIYy MPOTUBOMPABHBIM MOBEICHUEM U BPEIIOM.

Baxunoe 3Hauenue s npuMeHeHus crarbu 1099 I'paxknanckoro
KOJIeKca IMPEACTaBJIsIET BHECEHUE SICHOCTH B BOIPOC O TOM, OTHO-
CUTCSA JIM TPUYMHEHHBI PAOOTHUKOM BpEl HEMOCPEACTBEHHO K
chepe nearenbHOCTH paboTomarens. Ecnu nelictBusi paboTHUKA,
MPUYMHUBILIKE BPEJ, HE OTHOCSITCS K chepe AesiTeNbHOCTH paboTo-
JlaTessl, U MPaBOHAPYIIEHUE TPOU3OIILIO HE B CBA3U C UCIIOJIHEHUEM
pabOTHUKOM TPYIOBBIX WJIU CIYKEOHBIX 00S3aHHOCTEH, TO 00sI3aH-
HOCTb MO BO3MEMICHUIO Bpe/a JIEKUT HEMOCPEACTBEHHO HA MPUYH-
HUBIIIEM Bpea (paOoTHUKE).

OgHuM U3 MPEeayCMOTPEHHBIX 3aKOHOAATEIbCTBOM JAPYTUX
BHI0B O€3BMHOBHOW OTBETCTBEHHOCTH, SIBIISIETCSI OTBETCTBEH-
HOCTb BJaJiejiblla UCTOYHUKA MOBBIIIEHHON OMAaCHOCTH 3a BpE],
NPUYUHEHHBINM B pe3yJbTaTe ACATEIbHOCTH HMCTOYHHUKA TOBBI-
IIEHHOW OMNaCHOCTH, B COOTBETCTBUU cO cTarthet 1108
I'paxkxnanckoro kojaekca. Tak, B COOTBETCTBUU cO cTarbei 1108.1
['paxk1aHCcKOTO KOJIeKca MOpUIMYEcKHe W (DU3UYEecCKue JHIa,
JNOMYCTUBIINE TPa)XXJIaHCKOE MpaBOHApPYIIEHHE B pe3yibTaTe
NEesITeIbHOCTH, CBSI3aHHOW C TMOBBIMICHHOW OMAacCHOCTHIO IS
OKpYyKalIuX (MCIOJIb30BaHNE TPAHCIOPTHBIX CPEICTB, MeXa-
HU3MOB, JIEKTPUUECKONU IHEPTUHN BHICOKOTO HAIpPSIKEHUS, aTOM-
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HOM 3HEPruu, B3PHIBUATHIX BEILECTB, CHIIbHOJAEHCTBYIOIIUX 0B U
T.I1.; OCYHIECTBIECHUE CTPOUTEIBHON U MHOW CBSI3aHHOU C HEIO Jies-
TEITBLHOCTH U JIp.), 00s13aHBI BO3MECTHUTH BPEl, IPUUUHEHHBIM UCTOU-
HUKOM TIOBBIIIIEHHOM OMACHOCTH, €CJIM HE JOKaXYT, YTO BPE] BO3-
HUK BCJIEJICTBHE HEMIPEOI0JIMMOM CUJIbI MJIU YMBICIIA TOTEPIEBIIETO.
OO0s13aHHOCTh BO3MEIICHHSI Bpella BO3JIAaraeTcsl Ha FOPUIUYECKOE
WU GU3UYECKOE JIUII0, KOTOPOE BIaJACET HICTOYHUKOM MOBBIIIICHHOMN
OMAacCHOCTH Ha MpaBe COOCTBEHHOCTH JIMOO HA MHOM 3aKOHHOM OCHO-
BaHMH (Ha MpaBe apeH/Ibl, TT0 JTOBEPEHHOCTH Ha MPABO YMPABICHHUS
TPAHCIIOPTHBIM CPEJICTBOM U T.I1.).

Cornacao crarbe 1108.2 mannoro Koxekca, Biiajenei; HCTOYHUKA
MOBBIIIICHHOM OMMACHOCTH HE OTBEYAET 3a BPEJl, IPUUUMHEHHBIN 3THUM
MCTOYHUKOM, €CIIH JTOKAXXET, YTO MCTOYHHMK BBIOBLT M3 €ro 00Jama-
HUS B pe3yJbTaTe IPOTHBOINPABHBIX JEHCTBUM APYTrUX JIUII.
OTBETCTBEHHOCTD 3a Bpell, NPUUUHEHHBIM MCTOYHUKOM IOBBIIIECH-
HOM OMacHOCTH, B TAaKUX CJIydasX HECYT JIMla, MPOTHUBOMPABHO
3aBya/IeBIINEe UCTOYHUKOM. [Ipy Hamuuuu BUHBI BIaJeblla UCTOY-
HUKa TIOBBIIICHHOW OMMACHOCTH B MPOTHUBOIIPABHOM U3BSITHU ITOTO
HMCTOYHHUKA U3 €ro 00J1aJJaHKsI OTBETCTBEHHOCTb MOXKET OBITh BO3JI0-
JKEHa KakK Ha BJIaJIeJblla, TaK ¥ Ha JIUI0, MPOTUBOIIPABHO 3aBIIAJICB-
11e€ UCTOYHHKOM ITOBBIIIICHHON OIMACHOCTH.

OO0s13aHHOCTH BIAJC/IbIIa HCTOYHHKA MOBBIIICHHONW OMTACHOCTH 110
BO3MEIIICHHIO Bpe/ia, MPUIMHEHHOTO TPEThUM JIUIIaM, Ha3bIBACTCS B
TEOpPUH TIpaBa ‘“OTBETCTBEHHOCTb 3a CO3JIaHUE OIACHOCTH .
[TonsaTre "OTBETCTBEHHOCTH 3a CO3[aHHUE OMACHOCTH" c(hOpMHUPOBa-
JIOCh B CBSI3U C TE€M, YTO B PE3yJIbTaTe Pa3BUTUSI HAYKU U TEXHHUKH,
MIPOMBIIIIJICHHOCTH B OOIIECTBE BO3POC M PUCK HApPYIIEHHUS OXpa-
HAEMBIX 3aKOHOM HWHTEPECOB JtOAeH. XOTs BIAACNbIBl BEIIH, a
TaKXKe BHJIA JACATEIHLHOCTH, KOTOPHIE MO0 OOBEKTUBHBIM U (pu3HUe-
CKUM XapaKTEPUCTUKaAM C OOJIbIION BEPOSTHOCTHIO MPEJCTABISIOT
yYIpo3y JJIsl OKPYKAIOIIUX, OCTAIOTCS] HEBUHOBHBIMU, TEM HE MEHEE,
HECYT OTBETCTBEHHOCTb 3a BpeEJ, MCXOMSIINN OT 3TOW JesATeIbHO-
CTH, WCTIOJB30BaHUS JaHHOW Bemid. [TOCKONBKY Biajeser] BEIu,
MPEACTAaBIAIONIEH OMACHOCTh ISl OKPY’KAIOIINX, WX JIULO, 3aHU-
MaroIeecs TAKUM BUJIOM JICSITEILHOCTH, OCBEIOMIICHBI 00 OIacHO-
CTH, HO HECMOTPs Ha 3T0, OepyT Ha ce0sl pUCK, CBSI3aHHBIH € UCIIONb-
30BaHMEM BEIIM WJIM OCYIIECTBICHHEM BHJA IEATEIbHOCTU, TO
3aKOHOJIaTeIb CYUTAET I[eJIeCO00pa3HbIM BO3JIOKUTH HAa HUX H
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00s13aHHOCTH IO BO3MEIIEHHUIO Bpela, MPUUYMHEHHOTO TPEThUM
aunaM. B OCHOBe OTBETCTBEHHOCTH BiaJeliblla MCTOYHHKA
MOBBIIICHHON OMAacHOCTH JIEKHUT HE BUHA, & OMACHOCTH NMPUHAJI-
Jexauiel eMy BeIlH WU JeSTeIbHOCTH.

OO0s13aTesIbHBIM YCIOBUEM IMPUBIECYEHUS JULA K OTBETCTBEH-
HOCTH, KaK BJaJeJblla HCTOYHHMKA IOBBIIIEHHOW OIMAaCHOCTH,
SBJISIETCS] HAJIMUME y HETO MpaBa COOCTBEHHOCTH, IpaBa apeH/Ibl
Ha ATOT MCTOYHHUK, JOBEPEHHOCTH Ha yIpaBlIeHUE TPaHCIOPT-
HBIM CPEJICTBOM H Ip. BrlllleoTMeUeHHOE COCTaBIsIET MPABOBYIO
OCHOBY BJaJI€HUS MCTOYHUKOM IOBBIIIEHHON omacHocTH. Emre
OJTHO HEOOXOIMMOE YCIIOBHUE, SIBIISISICH MaTepHUAIbHBIM yCIOBHEM
NpeaycCMaTpUBaeT TOCMOJCTBO HaJl MCTOYHUKOM IOBBIIIEHHOM
OTMACHOCTH, a TaKXe HaJIM4YUe U UCIOIb30BaHUE MPUOBIIU, CBA-
3aHHOW ¢ HCTOYHHMKOM MOBBIIIEHHOUN omacHocTU. be3 obecmneue-
HUS MaTepUajbHOTO YCJIOBMS NpPU3HAHUE JHULA BIaJelbleM
MCTOYHHMKA TTOBBIIICHHON OMAaCHOCTU HE JIOMYCKACTCS.

Crnenyert Takke y4ecTb, UTO BpeJ AOJIKEH OBITh MPUYMHEH B
nporecce (GYHKIIMOHUPOBAHHUS WCTOYHUKA TMOBBIINICHHOW oOIlac-
HOCTH UMEHHO M3-3a €r0 OMACHBIX XapaKTEePUCTHK.

Taxkum oOpa3om, Biajgenen HCTOYHUKA TMMOBBIICHHON OMacHo-
CTH IJIA OKPYXKAlOUIMX, HE3aBUCHMO OT BHWHBI, 00s13aH BO3Me-
CTUTH ymiepO, TPUINHEHHBIA B PE3yNbTare NEATEIbHOCTH JaH-
HOTO MCTOYHHKA.

EcTb HEKOTOpBIE UCKIIOUEHHS U3 ITOTO MpaBUIIa:

— BIIaJieNiel] NCTOYHUKA MOBBIIIEHHONW OMAacCHOCTH ISl OKPY-
KAIOMHUX HE HECET OTBETCTBEHHOCTH 3a MPUUYMHEHHBIN BpEs,
€CIIM UCTOYHUK BBIIIET U3 €T0 00NalaHus B pe3yJabTare MpOTH-
BOIPABHBIX ACHCTBHUI Apyrux nui (YroH TPAHCIOPTHOTO CPej-
CTBa U 1p.);

— €CJu TPUYMHEHHBIH Bped BO3HHUK BCIEICTBHUE YyMBICIA
NOTEPIEBILEro, TO y BilajeNblla HCTOYHUKA MMOBBIIIEHHON Omac-
HOCTH HE BO3HHMKAeT 00SI3aHHOCTH IO €ro BO3MEIIECHHIO;

— BJIaJieNiel] UCTOYHUKA MOBBIIIEHHONW OMAacHOCTU ISl OKpY-
KAIOIHUX 0CBOOOXKAAETCSI OT OTBETCTBEHHOCTH, €CIIM JTOKAXKET,
YTO Bpell MPUYUHEH B pe3yibTaTe EHCTBUS HEMPEOOTUMOM
cuibl (Ype3BBIUYANHON CUTyallUM W HEMPEIOTBPATUMBIX 00CTOS-
TenbeTB (ctaThs 379.1.1 I'paxkgaHCcKOro Kojekca)).
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IIpoananu3upoBaB  BbINICyKa3aHHbIE HOpMBI, Ilinenym
KOHCTUTYIIUOHHOTO CcyAa MPUXOAUT K TAKOMY BBIBONY, YTO JIs
pellieHusl MOCTaBICHHOTO B OOpalleHHH BOIMPOCA, O TOM, KTO
JIOJI’KEH BO3MECTHUTh BpEJ, NPUUMHEHHBIM B pe3yjbTaTe ynpas-
JIEHUS! TPAHCIIOPTHBIM CPEJCTBOM, B MIEPBYIO OYepe/lb HEOOXOaH-
MO YTOYHHUTH, UMEJHU JIU MECTO TPYJAOBbIE OTHOLICHUS.

Tak, paboromaTesb B COOTBETCTBUM coO cTarbeir 1099
I'paxxnaHCKOTO KOJEKCAa HECET TI'pa)KJaHCKO-TPaBOBYIO OTBET-
CTBEHHOCTh 3a Bpe€l, NPUYUHEHHBIN JHLIOM, YHPaBIAIOIIUM
TPaHCIOPTHBIM CPEICTBOM, B CBSI3U C HUCIIOJHEHUEM TPYAOBBIX
(cmyxeOHBIX) 00S3aHHOCTEH MO TPYAOBOMY HJIM TPa)kIaHCKO-
MIpaBOBOMY J10rOBOpaM. B ocTanpHBIX cllydasix BONPOC O BO3Me-
IIEHUU Bpela, IPUUMHEHHOIO B PE3yJIbTaTe yYIpaBJICHUS TPaHC-
MIOPTHBIM CPEACTBOM, KaK MCTOYHMKOM IOBBIIIEHHOW OMAacHO-
CTH, pelIaeTcsi B COOTBETCTBUU cO cTtaTheid 1108 I'paxkmanckoro
KOJIeKca.

Ha ocHoBanum BeimensnoxenHoro Ilmenym Konctutynmos-
HOI'O CyJla IPUXOJUT K CIEAYIOUIUM BBIBOJIAM:

— paboromarenb B COOTBETCTBHMU coO crtarbeid 1099
['paxkaHCKOTO KOJEKCa HECET TI'pa)JaHCKO-IPAaBOBYIO OTBET-
CTBEHHOCTh 3a Bpel, MNPUUYUHEHHBIN IJHIOM, YHPaBISIOIIUM
TPaHCIIOPTHBIM CPEJICTBOM, B CBSI3U C UCIOJHEHUEM TPYAOBBIX
(cmyeOHBIX) 0053aHHOCTEH MO TPYAOBOMY MM TPaXKJAHCKO-
MpaBOBOMY J0TOBOpY. B ciyuae, eciin paOOTHUK BUHOBEH B MPHU-
YUHEHUHU Bpena, paboToaareinb, BO3SMECTUBIINN BpE B COOTBET-
ctBuM co crarbeil 1114 I'paxxpanckoro kojmekca, o0mamaeT mpa-
BOM PErpeccHOro TpeOOoBaHUS;

— (husmyeckue WM IOPUANIECKHE JTUIA, BIAJCIONINE HA TIPaBe
COOCTBEHHOCTH MJM MHOM 3aKOHHOM OCHOBAaHUM HCTOYHUKOM
MOBBIIIEHHOW OMAacHOCTH, HECYT, Ha OCHOBaHMU cTatbu 1108
I'paxkgaHckoro KoJekca, rpakJaHCKO-NPaBOBYK OTBETCTBEH-
HOCTh 3a Bpe€ll, NPUYUHEHHBI B pe3ylbTare AeATEIbHOCTH
HMCTOYHHUKA MOBBIIIEHHON OMACHOCTH (TPAaHCIOPTHOTO CPEJNICTBA,
MeXaHHu3Ma U Tp.).

PykoBonctBysicb yactbto VI crareu 130 KoHcTutynum
A3zepbaitpkanckoi Pecryonmuku, ctatesimMu 60, 62, 63, 65-67 u 69
3akona AsepOaiimxanckoii PecnyOmukn “O KoHCTUTYHIMOHHOM
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cyae”, Ilmenym Koncturymmonnoro cyna AsepOaifmkaHCKON
Pecny6nuku

INOCTAHOBMNU.I:

1. PaOoromarenr B COOTBETCTBUH cO crarberd 1099
['paxkmanckoro xojekca Asepbaimkanckoi PecnmyOnuku Hecer
rpa)xJaHCKO-TIPABOBYI0 OTBETCTBEHHOCThH 3a BpeEl, MPUYHHEH-
HBI{ JINIIOM, YIIPABISIONIAM TPAHCIIOPTHBIM CPEJICTBOM, B CBSI3H
C UCTIOJTHEHHUEM TPYAOBBIX (CIyKeOHBIX) 0053aHHOCTEH MO TPY-
JIOBOMY HMJIM I'pa)JaHCKO-IIPaBOBOMY J0roBopy. B ciyuae, eciu
pabOTHUK BHUHOBEH B NPUYMHEHUH Bpena, paboTomarens,
BO3MECTHBIIUN BpeJ B COOTBETCTBUM cO cTaThbed 1114
I'paxxmanckoro koaekca AszepOaiimxanckoil PecrnyOnuku, obia-
JIaeT IPaBOM PErpeccHOro TpeOOoBaHUS;

2. ®duzuyeckue WM IOPUIMYECKHE JIHUIA, BIAJCIOlUe Ha
npaBe COOCTBEHHOCTU WJIM MHOM 3aKOHHOM OCHOBAaHUU HCTOY-
HUKOM TOBBIIIEHHON OMacHOCTH, HECYT, HA OCHOBAHUU CTAThbU
1108 I'paxxpaHnckoro koaekca A3zepOaiijxaHcko Pecnybnuxu,
rpa)xJaHCKO-IIPABOBYI0 OTBETCTBEHHOCThH 3a BpeJ, NMPUYHHEH-
HBII B pe3yJibTaTe JACATEIbHOCTH UCTOYHHKA MOBBIIIEHHOMN omac-
HOCTH (TPaHCIOPTHOTO CPEACTBa, MEXaHU3Ma U TP.).

3. [locTaHOBEHHE BCTYyNAET B CHILY CO JIHS OIyOJIMKOBAaHUS.

4. TlocraHoBneHue omyOJIUKOBaTh B O(UIIMAIBHBIX TOCYIAPCT-
BEHHBIX TazeTax AsepOaifkaHckoi PecnyOmukn un «BecTHuke
Koncturynmonnoro cyna Asep6aitmxanckoit Pecryomukny, a Takxe
pa3MecTuTh Ha OPUITUATHPHOM HHTEPHET-caiiTe KOHCTUTYIIMOHHOTO
cyna AzepOaiimxanckoit PecyOnuku.

5. TloctaHOBIEHUE SIBISETCS OKOHYATEIBHBIM M HE MOXKET
OBITh OTMEHEHO, U3MEHEHO WM OQUIIMAIBHO UCTOJIKOBAHO HU
OJIHUM OPraHOM WU JIULIOM.
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TODBIRLOR

Konstitusiya Mohkomasi Umummilli Liderin
anadan olmasinin 100-cii ildo niimiina hasr edilmis
konfrans kecirilmisdir

Azarbaycan xalqinin Umummilli Lideri Heydar 8liyevin 100 illik yubileyina hasr olunmus
“XXI asrda insan hiiquq va azaduiglarinin miidafiasi sahasinda miasir nazari va
praktiki yanasmalar” inda Konfrans

Bu ilin “Heydor Bliyev 11i” elan edilmosi ilo olagodar hoyata
kegirilon silsilo tadbirlor ¢orgivasindo aprelin 19-da Konstitusiya
Mohkomosi torofindon Azerbaycan xalqinin Umummilli Lideri
Heydor Oliyevin 100 illik yubileyins hasr olunmus “XXI asrda
insan hiiquq vo azadliqlarinin miidafiosi sahosindo miiasir nozori
vo praktiki yanagmalar” mdvzusunda elmi-nozori konfrans
kecirilib.

Todbirdo acilis nitqi  ilo ¢ixis edon Konstitusiya
Mohkomosinin sodri Forhad Abdullayev miiasir Azorbaycan
dovlatinin qurucusu Ulu Ondor Heydor Oliyevin avozsiz tarixi
xidmatlorindon, boyiik xilaskarliq rolundan danisaraq 6lkomizdo
miistaqilliyin borpasindan sonra Umummilli Liderin xalqin
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tokidli tolobi noticosindo hakimiyyoto qayitmasinin Azorbaycan
dovlatciliyini ciddi tohliikkelorden xilas etdiyini, 6lkonin ictimai-
siyasi, sosial-igtisadi vo elmi-modoni hoyatinda osasli doniisiin
yarandigini, biitlin saholordo qazanilan ugurlarin dahi rohbor
Heydor Oliyev siyasatinin bohrasi oldugunu qgeyd edib.

Vurgulanib ki, miistoqilliyimizin borpa edildiyi ddvrlorde
O0lkomiz Ermonistanin tocaviizii, xarici tozyiqler vo daxili
cokismolor iiziindon dovlat¢iliyini itirmok tohliikosi ilo qarsilagsa
da, Heydor Oliyev dogma Votonin xilast namina misilsiz
fodakarlig nlmayis  etdirib, oO6lkomizi ictimai-siyasi
porakondsliyin vo anarxiyadan qurtarib, biitiin saholordo
miisahido olunan dorin tonozziiliin garsisini alib, yeni qurulan
dovlatin dayanigli inkisaf yolunu miioyyon edib vo xalqinin
monafeyini daim qorumagq ticiin biitiin imkanlardan istifads edib.

Sodr gorkomli siyasatci Heydor ©liyevin vatonin miistoqilliyi,
inkisafi, xalqin milli-manavi toraqqisi liglin 6nomli iglor hoyata
kecirdiyini, Azorbaycanda hiiquqi, demokratik vo diinyovi dovlot
quruculugunun tomoalini qoyaraq inkisaf etdirdiyini vurgulayib.
Hiiquqi dovlet quruculugu inkisafin baslica istiqgamoti kimi
miioyyon edilorok Ulu Ondorin rohborliyi ilo qisa miiddot
orzindo genis mohkomo-hiiquq islahatlarina baslanilib,
demokratik  prinsiplor osasinda yeni hiiquq sistemi
formalasdirilib, insan hiiquq vo azadliglarinin miidafiasinin
tominat1 U¢lin yeni tosisatlarin yaradilmasina osasli zomin
yaranib.

Dahi soxsiyyot Heydor Oliyevin zongin ddovloatgilik
tocriibasinin, siyasi irsinin shomiyyatindon bohs edon Forhad
Abdullayev qeyd edib ki, 1995-ci ildo Ulu Ondorin rohborliyi ilo
hazirlanmis vo limumxalq sosvermasi yolu ilo qobul edilmis
Konstitusiya 0lkomizdo dovlotgiliyin inkisafina, demokratik,
hiiquqi dovlot, votondas comiyyatinin yaradilmasina vo hiiquq
sisteminin muasir tolablors uygun formalasdirilmasina genis
imkanlar acib, homin proses c¢orgivosindo Olkomizdo ilk dofo
olaraq konstitusiya odalot mithakimasi institutu tosis edilib.

Qeyd edilib ki, bu giin Ulu Ondor Heydor ©Oliyevin
Azorbaycan xalqinin azadliginin, mistaqilliyinin qorunmasina
yonolon miigoddos ideyalari onun layiqli davamgisi olan
Prezident Ilham ®liyevin rohborliyi ilo hoyata kegirilir.
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Dovlstimizin bas¢isinin magsadydnlii foaliyyati sayasindo biitiin
saholordo siiratlo inkisaf edon Azorbaycanin daxili vo xarici
siyasoti, respublikamiz1 diinyada niifuzlu dovlatlor sirasina daxil
edon nohong quruculuq islori, 6lkonin vo xalqin monafeyi
namind hoyata kecirilon layiholor Heydor Oliyevin siyasi vo
idarocilik irsinin davamidir.

Prezident Ilham ®Oliyevin rohbarliyi ilo &lkomizdo hoyata
kegirilon mohkomo-hiiquq islahatlar1 Heydor Oliyevin siyasi-
hiiquqi  ideyalarina uygun olaraq qanuncgulugun vo
Konstitusiyanin aliliyinin daha da mohkomlondirilmasing,
hiiquqi comiyystin inkisafina, habelo Azorbaycanin sivil vo
inkisaf etmis dovlotlorin ailosino daha foal inteqrasiyasina
xidmot edir.

Sadr digqgato catdirib ki, Ulu Ondor Heydor Oliyev torafindon
tomoali qoyulan maqgsadyonlii daxili vo xarici siyasatin, ordu
quruculugu strategiyasinin miiasir dovrdo Ali Bas Komandan
[lham Oliyev torofindon ugurla davam etdirilmosi naticesindo
Azorbaycan Ordusu 44 giinlilk Voton miiharibosindo tarixi zofor
qazanib. Dovlot bascisinin sorkordolik moharati, strateji vo
diplomatik addimlari, yenilmoz ordunun giicii vo xalqin birliyi
sayasindo torpaqlarimizin uzun illor davam edon isgalina son
qoyularaq orazi biito vlilylimiiz, tarixi adalot vo beynolxalq hiiquq
borpa edilib. Bu Qolobo regionda yeni realliglar yaratdi vo
Konstitusiyanin hiiquqi qiivvesi isgaldan azad edilmis
torpaqlarimizda borpa olunub, bununla da, homin orazilords
vaotondaslarin konstitusiya hiiquqglarinin borpasi tomin edilib.

Qeyd olunub ki, Azorbaycan xalqunin qidratli ddvlstinin
ordusuna qotiyyotli vo birmonali dostok vermosi, 0lko
votondaslarinin dovlatimizin bascisinin hoyata kecirdiyi siyasoti
foal sokildo dostoklomosi siyasi vo milli homroyliyin bariz
niimunasi kimi qiymotlondirilmolidir. Hazirda Prezident ilham
Oliyevin isgaldan azad olunmus rayonlara soforlori, homin
orazilordo aparilan quruculuq islori ¢or¢ivasindo insa edilon yeni
strateji obyekt vo miiossisolorin tomolinin dovlet bascist
torofindon qoyulmasi hom siyasi, hom iqtisadi, hom monovi
cohotdon miihiim ohomiyyat kosb edir. Isgal dénomindo
tamamilo dagidilan orazilorin borpasi ilo bagli Strateji Foaliyyot
Planina osason yeni konsepsiyalar osasinda infrastruktur
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yaradilir, genis miqyasli boarpa-quruculuq islori hoyata kegirilir,
homg¢inin gadim abidslorimiz, madani irsimiz respublikamizin
Birinci vitse-prezidenti, Heydor Oliyev fondunun prezidenti
Mehriban xanim 9liyevanin bilavasito istiraki ilo borpa edilir.

Todbirdo Azorbaycan Respublikasi1 Konstitusiya
Mohkomasinin hakimlori vo Aparatin mosul omokdaslari,
Azorbaycan Respublikasinin Insan Hiiquqlar1 {izro Miivokkili
(Ombudsman) Sobino Oliyeva, Azorbaycan Respublikasinin
Prezidenti yaninda Dovlat Idaracilik Akademiyasinin rektoru
Urxan Olakborov, Vokillor Kollegiyasinin sadri Anar Bagirov,
Milli Moclisin deputatlart Omino Agazado, Nurlan Hosonov,
Elnur Allahverdiyev, Bohruz Mohorromov vo hiiquq sahasi lizro
bir sira gorkomli alimlor, ictimai xadimlor istirak ediblor.

(Gix1s edonlor bildiriblor ki, gorkomli siyasi vo dovlot xadimi
Heydor Oliyevin hakimiyyate qayidis1 6lkemizin tarixinds yeni
morholonin baslangict olub. Ulu Ondorin Azorbaycana rohbarlik
etdiyt dovrdo uzaqgoronliklo atilmis addimlar, Azorbaycanda
osast qoyulan giiclii sosial, modoni, iqtisadi vo intellektual
sormayolor golocokdo Azorbaycan xalqinin istiglaliyyot
qazanmast Ug¢lin zomin yaradib. Deorin tofokkiiro sahib olan
Heydor ©Oliyev diisiinlilmiis vo cosarotli qorarlart ilo biitiin
dovrlords xalqumizin zongin doayoarlorinin tanidilmasi vo
O0lkomizin beynolxalq miinasibotlor sistemindo layiqli movqge
gazanmasinda miistosna rol oynayib.

Daha sonra Konfransin praktiki hissosindo “Azorbaycanda
Ombudsman tosisatinin yaradilmasinda Ulu Ondor Heydor
Oliyevin rolu”, “Heydor oOliyev Miistoqil Azorbaycan
vokilliyinin banisi kimi”, “Heydor Oliyev vo Azorbaycanda
hiiquqi dovlat quruculugu”, “Konstitusiyada tosbit edilmis
doyorlorin inkisafinda Azorbaycan Respublikasi Konstitusiya
Mohkomosinin rolu”, “Insan hiiquglarinin miidafiesi sahosindo
hiiquqi ekspertiza vo ganunvericilik tosobbiislori morkozinin
rolu” vo digor hiiquqi movzular iizro moruzslor togdim edilib,
genis fikir miibadilosi aparilib.

Tadbiro yekun vuran Forhad Abdullayev xiisusilo qeyd edib
ki, bu giin xalqin1 miirokkab tarixi sinaqlardan ugurla ¢ixarib vo
miistoqil Azarbaycanin banisi Ulu Ondor Heydor Oliyevin oziz
xatirasi hor birimiz torofindon dorin hormot vo ehtiramla anilir.
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Miistoqil Azorbaycan Ulu Ondorin indiki vo golocok nasillora
omanati, onun zongin vo ¢oxsaxoli irsi iso xalqumizin milli
sorvatidir. Bu giin hor bir Azorbaycan votondasi onun oziz
xatirosini homiso uca tutur vo minnotdarliqla anir, Heydor
Oliyevin bizo miigoddos miras qoydugu miistoqil, demokratik
dovloti goruyub saxlamagi sorofli vozifo hesab edir. Dahi
soxsiyyat Heydor Oliyevin o6lkomizin parlaq golocayine
hesablanmis ugurlu siyasoti zamanin toloblorino uygun olaraq bu
giin onun siyasi varisi ilham Oliyevin rohborliyi ilo ugurla
davam etdirilir, Azorbaycan diinyada bir ¢ox yeni layihoaloro
imza ataraq moglubedilmoz vo giiclii dovloto ¢evrilir, hortorafli
inkisaf edorok zofordon-zoforo dogru addimlayir. Yaradilmasi
xalgimizin Umummilli Liderinin ad1 ilo bagli olan

Konstitusiya Mohkomosi iso golocokdo do 6z foaliyyati ilo
dovlat bascis1 Ilham Oliyevin rohborliyi ilo hiiquqi
dovlatciliyimizin inkisafina tohfosini etmoyo daim ¢alisacaq.
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Konstitusiya Mohkamasinds Azarbaycan xalqinin
Umummilli Lideri Heydar 9liyevin anadan olmasinin
100-cii ildo niimiind hasr edilmis fotosargi toskil olunmusdur

g

Azarbaycan xalqmin Umummilli Lideri Heydor Oliyevin 100 illik
yubileyi miinasibatilo 2023-cii ilin “Heydor Oliyev li” elan edilmasi
ilo olagodar hoyata kegirilon silsilo tadbirlor ¢orgivasindo mayin 5-do
Konstitusiya Mohkomasindo Ulu Ondorin zongin irsini oks etdiron
fotosorgi toskil olunub.

Tadbirin avvolinds Konstitusiya Mohkomasinin sodri Forhad
Abdullayev miiasir Azorbaycan ddvlotinin qurucusu, diinya
sOhrotli siyasi xadim Heydor ©liyevin monali dmiir yolu vo
demokratik-hiiquqi dévlot quruculugu foaliyyotindon, xalqimiz
vo dovlotimiz qarsisindaki misilsiz xidmatlorindon, xilaskarliq
missiyasindan, respublikamizin hortorofli inkisafi namino atdigi
addimlardan, miidrik vo uzaqgoéron siyasotindon bohs etmisdir.

Qeyd edilib ki, Umummilli Lider Heydor ®liyev daim
Azorbaycan xalqinin rifahini disiinorak golblorde sonsuz sevgi,
yaddaslarda obodiyasarliq qazanmisdir. Miistoqilliyimiz mohz
Ulu Ondorin yenidon hakimiyyoto qayitmasi noticosinda obadi
vo donmoz xarakter almisdir. Votonino, xalqina hodsiz mohobbot
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ilo bagli olan vo biitiin monal1 dmriinii dévlotino xidmoto hosr
edon Ulu Ondorin gordiiyii islorin boyiikliiyli zaman kegdikco
daha da darindan dark edilir va hor bir azorbaycanli dahi Heydor
Oliyevin soxsiyyatino, onun qoydugu doyorli irsa boylik hormot
vo ehtiram hissi ilo yanasir.

Vurgulanmisdir ki, Azorbaycan xalqinin ictimai-siyasi
hoyatinda mithiim rol oynamis Ulu Ondor dévlatgilik
ononolorinin yaradilmasinda ovozsiz xidmotlor gostormis vo
bununla da adin1 qizil horflorlo Azorbaycan tarixino yazmisdir.
Umummilli Lider Heydor Oliyevin 100 illik yubileyi oarofasindo
onun Azorbaycan xalqi vo dovloti qarsisindak: xidmotlori dorin
ehtiram 1ilo Olkomizin hor yerinds, eyni zamanda onun
hiidudlarindan konarda genis sokildo qeyd edilir. Miistoqil
Azorbaycan dovlatinin memari Heydor Oliyevin hoyat vo
foaliyyotinin  Oyronilmosi baximindan belo todbirlorin
kegirilmosi miithiim ohomiyyot kosb edir.

Bildirilmisdir ki, Ulu Ondor Heydor Oliyevin anadan
olmasinin 100 illiyi ilo bagli Konstitusiya Mohkomosi do, 6z
novbosindo silsilo todbirlor hoyata kecirmis, o ciimlodon,
Konstitusiya ~ Mohkomasinin  hakimleri ve  Aparatin
omokdaslarmin Ulu Ondorin goxsaxali foaliyyatino hosr edilmis
bir sira moqalsalori mixtalif motbuat orqanlarinda dorc
olunmusdur.

Sodr geyd etmisdir ki, bu giin Umummilli Lider Heydor
Oliyevin hiiquqi vo demokratik dovlet quruculugu xotti yeni
dovriin tolablarine uygun olaraq Dovlet Basgisi conab Ilham
Oliyev toraofindon ugurla davam etdirilir. Ulu Ondor Heydor
Oliyevin ideyalar1 osasinda siirotlo inkisaf edon dovlotimiz
Azorbaycan Respublikasiin Prezidenti conab ilham Oliyevin
rohborliyi  ilo  olduqca qidrotli dovrini yasayir vo
torpaqlarimizin isgaldan azad edilmosi, orazi biitovliyiimiiziin
borpast miistoqil dovlotciliyimizin on miihiim vo olamotdar
hadisasi kimi tarixo yazilmisdir. 44 giin davam edon Voton
mitharibasi Azorbaycan xalqinin qiirur monboyino ¢evrildi,
qazanilan tarixi Zofor milli sliurun, xalq vo ordu birliyinin
tocassiimil oldu.

Qazanilan sanli Qolobo noticosindo dovloatimizin Osas
Qanununun  hiiquqi  qiivvesi isgaldan azad edilmis
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torpaqlarimizda barpa olundu, eyni zamanda votondaslarimizin
bir sira konstitusiya hiiquqlarinin borpasi {i¢iin zomin yarandi.

Sonda vurguland1 ki, bu giin Azarbaycan qlobal proseslorin
foal istirake¢ist olaraq diinya birliyinin borabarhiiquqlu iizvii, s6z
sahibi olan bir dovlotdir vo bu ciir yiiksok nailiyyatlorin oldo
edilmosi {i¢iin Dévlot Bascisi conab Ilham Bliyevin soxsi niifuzu,
qotiyyoti, siyasi iradosi, ugurlu daxili vo xarici siyasoti
sayosindo ¢ox boyiik vo ciddi islor gorilib vo gorilmokdadir.
Azorbaycan Respublikasinin Prezidenti conab ilham Oliyevin
rohborliyi ilo Azorbaycan dovloti vo xalqi tarixi nailiyyotloro
imza atmaqda bundan sonra da davam edocok. Azaorbaycan
Respublikasinin Konstitusiya Mohkomosi do, 6z novbosindo
miiollifi Ulu Ondor Heydar Oliyev olan Osas Qanunun aliliyinin,
insan hiiquq vo azadliglarinin, habelo odalot ideallarinin
miidafiasi isino bundan sonra da 6z tohfasini vermokdo davam
edocak.

Daha sonra Konstitusiya Mohkomasinin kollektivi gorkomli
soxsiyyot Heydor ©liyevin hoyatini vo zongin faaliyyotinin ayri-
ayr1 dovrlorini oks etdiron AZORTAC-1n arxivindon fotosakillor
ilo tanis olublar.
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"KONSTITUSIYA
MOHKOMaSININ
SIMASINDA MILLI
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Beynolxalq konfransin istirakc¢ilar1 Ulu Ondar Heydoar
Oliyevin mazarini vd Sahidlor xiyabanin ziyarat edib

Azorbaycan Respublikas1 Konstitusiya Mohkomaosinin 25 illiyine
hosr olunan “Konstitusiya normalarinin totbiqi vasitosilo
qanunvericiliyin inkisafi” mdvzusunda beynolxalq konfransin
istirakcilart iyulun 4-do Foxri xiyabana golorok xalqimizin
Umummilli Lideri, miiasir miistaqil Azorbaycan dovlatinin memari
vo qurucusu Heydor Oliyevin xatirosini ehtiramla yad edib, mozari
oniino giil vo oklil qoyub.

Sonra Sohidlor xiyabanina golon qonaqlar Azorbaycanin
mistoqilliyi vo orazi biitovliyii ugrunda miibarizodo canlarindan
kegmis gohroman Voton Ovladlarinin da mozarlart {izorino tor
cigoklor diiziiblar.

Sonda Bakinin on hiindiir ndqtosindon paytaxtimizin monzorasini
seyr edon qonaglara Sohidlor xiyabaninin tarixi vo gohords goriilon
abadlig-quruculuq islori barodo molumat verilib.
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Konstitusiya Mohkomasinin yaradilmasinin
25 illik yubileyi genis qeyd olunub

Iyulun 14-do Azorbaycan Respublikasi Konstitusiya
Mohkomosinin yaradilmasinin 25 illiyi tamam olur. Ulu Ondar
Heydor O©Oliyevin tosobbiisii ilo yaradilmis Konstitusiya
Mohkomosi 1998-ci il iyulun 14-do foaliyyoato baslayib.

Yubiley miinasibatilo Konstitusiya Mohkomasinin sodri
Forhad Abdullayev, Konstitusiya Mohkomasinin hakimlori vo
Aparatin masul omokdaslar1 iyulun 14-do Foxri xiyabana galorok
xalgimizin Umummilli Lideri, miiasir miistoqil Azorbaycan
dovlatinin memari vo qurucusu Heydar ©Oliyevin xatirasini dorin
ehtiramla yad edib, mozar1 6niino oklil vo giil dostolori qoyublar.

Gorkomli oftalmolog-alim, akademik Zorifo xanim
Oliyevanin da xatirosi ehtiramla anilib, mozar1 iizorino tor
cigoklar diiziiliib.

Yubiley todbiri Azorbaycan Respublikasi Konstitusiya
Mohkomasinin inzibati binasinda davam etdirilib.

Todbirds ¢ixis edon Konstitusiya Mohkomasinin sodri Forhad
Abdullayev bildirib ki, yubiley miinasibatilo bir sira todbirlor
kecirilib.
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Sodr diqqoeto c¢atdirib ki, Azorbaycan Respublikasi
Konstitusiya Mohkomasinin  yaradilmasmin 25  illiyi
miinasibatilo bir qrup soxsin taltif edilmosi haqqinda Azarbaycan
Respublikas1 Prezidentinin 2023-cii il 13 iyul tarixli Seroncami
ilo Mohkomonin hakimlori, mosul omokdaslar1t 2-ci doracali
“Votono xidmoto gora”, 3-cii dorocoli “Votono xidmots gore”
ordenlori ilo, “Toraqqi” vo “Dovlot qullugunda forglonmoyo
goro” medallart ilo toltif ediliblor. Bu toltiflor Prezidentin
Konstitusiya Mohkomosinin faaliyyotino verdiyi qiymotin
tozahiiriidiir vo Konstitusiya Mohkomaosi bu etimadi1 6z faaliyyoti
ilo dogrultmaga calisacaq.

Vurgulanib ki, Ulu Ondor Heydor Bliyevin miiollifi oldugu
miistoqil Azorbaycan Respublikasinin ilk Konstitusiyasinin
1995-ci ildo gobulundan sonra Olkomizdo hiiquqi dovlot
quruculugu yolunda miihiim addimlar atilib. Hiiquqi dovlot
quruculugunda vo onun inkisafinda Konstitusiya nozaroti
orqaninin yaradilmasinin zaruriliyini uzaqgdoranliklo nozars alan
Ulu Ondorin tosobbiisii ilo Azorbaycan Respublikasinin
Konstitusiya Mohkomasi foaliyyoto baslayib.

Forhad Abdullayev Ulu Ondor Heydor Oliyevin vo Prezident
[lham Oliyevin daim Konstitusiya Mohkomosina diqqat vo qaygi
gostordiklorini, Mohkomonin foaliyyatini yiiksok qiymotlon-
dirdiklorini xtisusi geyd edib.

Sodr bildirib ki, Prezident ilham Oliyevin Konstitusiya
Mohkomasinin 25 illiyi ilo slagadar tobrik moktubu iinvanlamasi
vo dovlot bascisi torofindon Konstitusiya Mohkomosinin
foaliyyatinin yiiksok qiymotlondirilmosi kollektivi ruhlandirir.

Konstitusiya Mohkomasi Plenumunun bu giino kimi 545 qorar
qobul etdiyini digqoto ¢atdiran Forhad Abdullayev vurgulayib ki,
bu qorarlar hiiququn biitiin sahslorino miihiim tosir gostorib.
Hiiquqi dovlet quruculuguna 6z tohfosini veron homin
gorarlarda Konstitusiyanin aliliyinin tomin edilmosine yonalmis
mithiim hiiquqi moévqelor 6z oksini tapib.

Sadr deyib ki, Konstitusiyada tosbit edilmis Azorbaycanin
orazi biitdvlilyiiniin barpas1 ugrunda ddvlotimizin bascist [Tham
Oliyevin rohborliyi ilo azsli torpaqlarimizin isgaldan azad
edilmosindo qazanilan tarixi Qolobo hor birimizi qlirurlandirir,
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islodiyimiz saho {iizro foaliyyotimizdo daha ozmlo ¢alismaga
sovq edir.

Bildirilib ki, Miizoffor Ali Bas Komandan Ilham Oliyevin
rohbarliyi ilo rosadotli Azorbaycan Ordusu 44 giin davam edon
Voton miiharibasindo 0z siicasti ilo 6lkomizin orazi biitd vliyiinii
borpa edib. Votonimizin torpaqlarinin Ermonistan silahl
quvvalorinin isgalindan azad edilmoasi O0lkomizin
Konstitusiyasinda vo bir cox beynoalxalq hiiquq miigavilolorindo
tosbit edilmis bir sira osas insan hiiquq vo azadliqlarinin tomin
olunmasina imkan verib.

Vurgulanib ki, Azorbaycan Respublikasinin Konstitusiya
Mohkomosi hor zaman oldugu kimi, insan hiiquq vo
azadliglarinin qorunmasi, miistoqil Azorbaycanin 9sas Qanunu
olan Konstitusiyanin middoalarinin miidafiosi, miistoqil
dovlotimizin mohkomlondirilmasi, xalqimizin maddi, monovi
rifahinin daha da yaxsilasdirilmasi istigamotindo Prezident
[lham Oliyevin hoyata kegirdiyi miitoraqqi foaliyyotino dostok
olaraq, lizorina diigon vozifolori bundan sonra da layiqinco yerino
yetiracok.
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Tiirk Diinyas1 Konstitusiya Yurisdiksiyalar1 Konfransi
(TURK-AY) corcivasindo isci iclas1 kegirilib

AZARBAYCAN

RESPUBLIKAS!

Azorbaycan Respublikasi Konstitusiya Mohkomaosinin 25 illik
yubileyi ilo olagodar “Konstitusiya normalarinin totbiqi vasitasilo
qanunvericiliyin inkisafi” mdvzusunda kecirilon beynolxalq
konfransdan sonra Azerbaycan, Tiirkiys, Qazaxistan, Ozbokistan vo
Qirgizistan Konstitusiya Mohkomalorinin sodrlorinin igtiraka ilo “Tiirk
Diinyas1 Konstitusiya Yurisdiksiyalar1 Konfransi” (TURK-AY)
Taskilatinin gargivasinda isgi iclasi kegirilmisdir.

Iclasin ovvelindo Konstitusiya Mohkomosinin sodri Forhad
Abdullayev Azorbaycan Respublikas1 Konstitusiya
Mohkomosinin 25 illik yubileyi miinasiboti ilo golon qonaqlari
bir daha salamlayaraq, hor birino Azorbaycan Respublikasi
Konstitusiya Mohkomosinin 25 illik yubileyindo istirak
etdiklorino goro tosokkiiriinii bildirmisdir.

Daha sonra TURK-AY-1n iizvleri xanim Elvira Azimovani
Qazaxistanda Konstitusiya islahatlar1 noticosindo Konstitusiya
Surast ovozino Konstitusiya Mohkomosinin yaradilmasi vo
Qazaxistan Respublikasi Konstitusiya Mohkomasinin sadri
vozifasino toyin olunmagi miinasibotilo tobrik etmislor.
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Xanim Elvira Azimova 6z ndvbosindo biitiin tobriklora goro
tosokkiiriinii  bildirorok, qeyd etmisdir ki, Qazaxistan
Respublikasinin Konstitusiya Mohkomosi {i¢iin TURK-AY
corgivasindo hoyata kecirilon omokdasliq boyiik shomiyyot kosb
edir.

Homginin, goriisdo TURK-AY-a sodrlik edon Tiirkiyo
Respublikast Konstitusiya Mohkomosinin sodri Ziihtii Arslan
cixis edorok xiisusi vurgulamisdir ki, Azorbaycan Respublikasi
Konstitusiya Mohkomosinin tosobbiisii ilo beynolxalq konfrans
¢orgivosindo TURK-AY-in iclasinin kecirilmosini yiiksok
qiymatlondirir.

TURK-AY-1n iizvlori arasinda mohkomo tacriibasi vo qarsiliqli
mohkomo-hiiquq omokdashigr ilo bagli hiiquqi masalalor
otrafinda fikir miibadilosi aparilmis vo Azorbaycan, Tiirkiyo,
Qazaxistan, Ozbokistan vo  Qirgizistan Konstitusiya
Mohkomolorinin sodrlori TURK-AY c¢argivosinda golocokda do
bu ciir is¢i iclaslarinin kegirilmosinin somoraliliyini qeyd
etmislor.

Goriisiin sonunda Forhad Abdullayev TURK-AY ¢orcivosindo
mohkomo-hiiquq omokdasligin1  yiiksok qiymotlondirmis,
golocokdo do bu somoroli omokdasligin davam edoacoyino
timidvar oldugunu bildirmisdir.
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GORUSLOR

Martin 29-da Konstitusiya Maohkamasinds hakimliya
namizadlarls goriis kecirilmisdir

Taodbirdo ¢ixis edon Konstitusiya Mohkomosinin sodri Forhad
Abdullayev Ulu Ondor Heydar ®liyevin rohbarliyi ilo hazirlanmis
vo 1995-ci ildo Uimumxalq sosvermo yolu ilo gobul edilmis
Azorbaycanin ilk milli Konstitusiyasinin 6lkomizin hiiquqi
inkisafinin osas prioritetlorini miioyyon etdiyini geyd edorok, hiiquqi
dovlatin qurulmasinda Osas Qanunun roluna toxundu.

Vurgulandi ki, Azorbaycan Respublikasinin Prezidenti conab
[lham Oliyevin rohbarliyi ilo hoyata kegirilmis mohkomo-hiiquq
islahatlarinin osas toyinati mohkomo sisteminin
miasirlosdirilmosi vasitasilo 6lkomizds qanunun aliliyinin tomin
olunmasi mogsodi dasiyir. Qeyd olunub ki, dévlot bascisinin
mohkomo sistemindo kadr islahatlarinin vo gonclosmo
siyasotinin 9sas mogsadi mohkomolorin ¢evik foaliyyoti
noticosindo odalotli vo osasli gorarlarin gobulunun tomin
edilmosina yonolib.

Sodr bildirib ki, hakimloro ictimai etimadin artirilmasi
bilavasito onlarin foaliyyotindon asilidir. Homginin, odalot,
qanunculuq, gorozsizlik,vicdanliliq vo odalot miihakimosinin
digor prinsiplorino donmodon omol olunmasi ilo bagh
tovsiyolorini gonc hiiqugsiinaslarin diqqgoatino c¢atdirib. Vahid
mohkomo tocriibosinin vacibliyi vo bu istiqgamotdo ardicil
foaliyyot gostorilmosi xiisusi vurgulanmisdir.

Sonra Konstitusiya Mohkomosinin faaliyyoti barodo gonc
hiiqugstinaslara otrafli molumat verilmis, gobul edilon gorarlarda
oks olunmus hiiquqi movgelor vo yanasmalarla bagli bir sira
maoasalalors toxunulmusdur.

Goriisdo Konstitusiya Mohkomosinin hakimlori, Aparat
rohbari vo mosul amokdaslar istirak etmislor.

Gorilstiin sonunda namizodlor mohkomo binasi ilo tanis
olmuslar.
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SOFI9RLOR

Konstitusiya Mohkomasinin niimayandds heyati Koreya
Respublikasinda beynolxalq simpoziumda istirak edib

RNATIONAL SYMPOSIUM 0F THe Aﬁgc S

3SStc - stier -..Const 2.jional P pectlv 8

\£ |\ g \"9- ;")s.-. e ‘
\

Azorbaycan Respublikast Konstitusiya Mohkomosinin
niimayonds heyoti Seul sohorino rosmi sofor etmisdir.

Azorbaycan Respublikast Konstitusiya Mohkomosinin sodri
Forhad Abdullayevin basciliq etdiyi niimayondo heyoti Koreya
Respublikas1 Konstitusiya Mohkomosinin sodri Namseok
Yoonun dovati ilo 29 may — 2 iyun tarixlorinde “Mohkomayao
olgatanliq: konstitusiya perspektivlori” movzusunda Asiya
Konstitusiya Mohkomolori vo  Ekvivalent Institutlar
Assosiasiyasinin gorcivasindo kecirilon Beynolxalq
Simpoziumda istirak etmok mogsadilo Seul sohorindo sofords
olmusdur.
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Asiya  Olkolorinin  konstitusiya odalot miihakimasi
organlarinin niimayondo heyotlorinin istiraki ilo keg¢irilmis
beynolxalq todbirdo odalot miihakimosino fordi olgatanliq
imkanlarinin tokmillosdirilmosi, miiasir texnologiyalardan
istifado vo hiiquqi yardim, konstitusiya nozaroti orqanlari
torofindon tomin edilon ganun qarsisinda boraborlik prinsipi,
odaloatli mithakima hiiququ, habelo Konstitusiya Mohkomaolorino
togdim edilon sikayotlorin icraata gobul edilmosinin hiiquqi
meyarlar1 ilo bagli otrafli fikir miibadilosi vo miizakiralor
aparilmisdair.

Todbirlordo ~ Azorbaycan Respublikasinin Koreya
Respublikasinda fovgolads vo solahiyyatli sofiri Ramin Hosonov
istirak etmisdir.

Sofar ¢or¢ivasindo Konstitusiya Mohkomosi sadrinin baseciliq
etdiyi niimayondo heyoti Azorbaycan xalqinin Umummilli Lideri
Heydor Oliyevin anadan olmasinin 100 illik yubileyi vo 28 may
Miistoqillik Gilinii miinasibatilo Azorbaycan Respublikasinin
Koreya Respublikasinda Sofirliyi torofindon toskil edilmis
todbirdo istirak etmisdir.
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