AZORBAYCAN RESPUBLIKASI KONSTITUSIYA MOHKOMOSI

KONSTITUSIYA MOHKOMOSININ MOLUMATI

Baki — 2023



AZORBAYCAN RESPUBLIKASININ KONSTIiTUSIYASI AZORBAYCAN
RESPUBLIKASINDA ON YUKSOK HUQUQI QUVVOYO MALIKDIR

Azarbaycan Respublikas1 Konstitusiyasinin
149-cu maddasinin I hissasi

Tosisci

Azoarbaycan Respublikasinin
Konstitusiya Mahkemasi

1999-cu ildon nasr olunur

Saksoan sokkizinci buraxihs

Redaksiya heyati:

Forhad Abdullayev (sedr)
Rauf Quliyev
Diirdane Memmadova
Tural Aslanov
Anar Hacizado
Nozrin Pasayeva
Intigam Eyvazov

Bas redaktor

Diirdane Memmodova

Redaksiyanin iinvani:

Az1001, Baki seheri, Gencler meydant, 1.
Tel: (99412) 492-62-86, 492-98-49
Faks: (99412) 492-86-41



MUNDORICAT

I hisso

Azarbaycan Respublikas1 Konstitusiya Mohkoamasi Plenumunun
Qorarlan

Azarbaycan Respublikasi Cinayat Macallasinin 18-ci maddasinin
hamin Macallanin 70 ve 79-cu maddaleri baximindan serh

edilmesine dair

8 dekabr 2021-ci 1l tarixXli qorar........ccocvveeriieeeiie e 5

Azorbaycan Respublikasi Inzibati Xetalar Macellesinin 34-1 ve 156.2-
ci maddelerinin homin Macollenin 30.2, 610-618-ci maddeleri ilo ola-
goli sekilde serh edilmasine dair

22 dekabr 2021-ci il tariXli QOrar.......cccceveeeeiieeeiie et 34

Azorbaycan Respublikas1t Omok Macollasinin 62-ci maddasinin 1-ci his-
sosinin “c” bandinin sorh edilmesine dair
12 yanvar 2022-ci 1l tarixli qorar.........ccceveerieeiieniiinienieeeeseeee e 58

II hissa
Toadbirlor, Gorilislar, Sofarlor .........ooooeviiiiiiiieee e 86



AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QO RARI

Azarbaycan Respublikas1 Cinayat Macallasinin
18-ci maddasinin hamin Macallanin 70 va 79-cu maddslari
baximindan sarh edilmasina dair

8 dekabr 2021-ci il Baki sohori

Azoarbaycan Respublikast Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Humay Ofendiyeva,
Rovsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir
Muradov, Isa Necefov ve Kamran Sefiyevden (meruzegci-hakim)
ibaret torkibdo,

mohkame katibi Foeraid Oliyevin istiraki ile,

Azoarbaycan Respublikas1 Konstitusiyasinin 130-cu maddasinin
VI hissesine, “Konstitusiya Mohkemasi haqqinda” Azerbaycan
Respublikas1 Qanununun 27.2 vo 33-cii maddslerine ve Azarbaycan
Respublikas1 Konstitusiya Mehkamaesinin Daxili Nizamnamasinin
39-cu maddesine miivafiq olaraq, xiisusi konstitusiya icraatinin
yazili prosedur qaydasinda kecirilon mehkems iclasinda Gence
Apellyasiya Mohkomosinin miiracioti osasinda Azerbaycan
Respublikas1 Cinayet Macellasinin 18-ci maddesinin hemin
Maocollonin 70 ve 79-cu maddsleri baximindan serh edilmeasine
dair konstitusiya isine baxdi.

Is iizro hakim K.Sefiyevin meruzesini, maragli subyektlorin
nlimayandalari Gence Apellyasiya Mahkemaesinin Cinayeat Kollegi-
yasinin sadri T.Muxtarovun ve Azerbaycan Respublikast Milli
Moclisi Aparatinin sektor midiri K.Pasayevanin, miitoxassislor
Azorbaycan Respublikas1 Ali Mehkemasinin Cinayat Kollegiyasinin
sodri H.Nasibovun, Azarbaycan Respublikasi Bas Prokurorlugunun
Dévlat ittihaminin miidafiesi {izre idaresinin reisi O.Isayevin ve
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Baki Apellyasiya Moahkemasinin hakimi Q.Babayevin miilahizalerini
vo ig materiallarini aragdirtb miizakire edarok, Azarbaycan Respub-
likast Konstitusiya Mehkemasinin Plenumu

MUOYYON ETDI:

Gonce Apellyasiya Moahkomaosi Azerbaycan Respublikasinin
Konstitusiya Mahkemaesine (bundan sonra — Konstitusiya Moahke-
masi) miiraciat edorok Azerbaycan Respublikasi Cinayat Macallo-
sinin (bundan sonra — Cinayat Macellesi) 18-ci maddesinin heamin
Macollonin 70 ve 79-cu maddeleri baximindan serh edilmesini
xahis etmisdir.

Miiraciatden goriiniir ki, T.Oliyeva Semkir Rayon Mehkamasinin
13 dekabr 2016-c1 il tarixli hokmii ile Cinayat Macallasinin 177.2.2,
177.2.3 vo 177.2.4-cli maddaleri ilo togsirli bilinerek 3 il miiddetine
azadligdan mehrum etme cozasina meahkum edilmis, barasinde
Cinayoat Macoalloesinin 70-ci maddasi totbiq edilmakle 1 il smaq
miiddeti miieyyon edilmisdir.

Somkir Rayon Meahkomesinin 25 aprel 2018-ci il tarixli hokmii
ilo T.9liyeva Cinayat Macallosinin 177.2.3 vo 177.2.4-cti maddolari
ilo togsirli bilinarak 3 il 6 ay miiddetine azadligdan mahrum etmo
cozasina mohkum edilmis, baraesinde olan hokmiin icras1 Cinayet
Maocollosinin 79.1-ci maddesine osason toxire salinmisdir.

Baki soehari Xozor Rayon Mahkemaesinin 23 aprel 2019-cu il
tarixli hokmii ile T.9liyeva Cinayat Macallasinin 177.2.2, 177.2.3,
29, 177.2.2 va 29, 177.2.3-cli maddsleri ile tegsirli bilinerak 4 il
miiddatine azadligdan mahrum etmo cozasina mahkum edilmisdir.
Hoamin hokmle T.Oliyeva avvellor iki defe gosdan cinayat térotmayo
goro azadligdan mahrum etmoe cezasina moahkum edildiyinden,
onun amoalinde cinaystlerin tohliikeli residivinin olmasi miioyyoan
edilmisdir.

Bundan sonra T.9liyeva Semkir Rayon Mahkemasinin 29 yan-
var 2020-ci il tarixli hokmiine esasen Cinayat Macallasinin
177.2.3-cli maddesi ilo tagsirli bilinerak 3 il 6 ay miiddetina, hemin
Macallonin 325-ci maddasi ile togsirli bilinerek 4 ay miiddetine
azadligdan mehrum etmo cezasmma meahkum edilmis, Cinayeat
Macollasinin 66.2-ci maddesine asasen ona 3 il 9 ay miiddetine
azadligdan mahrum etme cozasi toyin edilmisdir. Cinayot Macallo-
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sinin 66.5-c1 maddesine asasen Baki seheri Xazer Rayon Mahke-
mosinin 23 aprel 2019-cu il tarixli hokmii ile T.Oliyevaya toyin
edilmis 4 il miiddetine azadligdan mehrum etma cozas1 yeni hokm
iizro toyin edilmis 3 il 9 ay miiddetine azadligdan mehrum etme
cozasi iloe gisman birlasdirilmakle {izerinde goti olaraq 4 il 6 ay
miiddatine azadligdan mahrum etma cozasi saxlanilmisdir. Semkir
Rayon Moahkomosi yeno do T.Oliyevanin oemolinde cinaysetlorin
tohliikeli residivinin olmasini nozere alaraq ona Cinayat Macallasinin
65.2-c1 maddasinin telobloerine uygun coza toyin etmisdir.

Miiracietedonin genastine gore, agor soxs avvaller iki dofe
azadligdan meahrum etma cazasina mahkum edilmis, lakin Cinayet
Macallosinin 70-ci vo ya 79-cu maddeloarinin totbiqi naticesindo
hamin cezani real olaraq ¢okmemisdirse, liglincii dofo azadligdan
mahrum etme cozasina mehkum edilmeasine baxmayaraq avvaeller
tayin edilmis azadligdan mehrum etme cozasini real olaraq ¢okmae-
diyinden onun oamoelinde cinayeatlorin tohliikeli residivi (ve
imumiyyaetlo cinayetlorin residivi) olmayacaqdir.

Miiraciatde o da geyd edilmisdir ki, T.Oliyeva barasinde Baki
sohari Xozor Rayon Msahkemasinin 23 aprel 2019-cu il tarixli
hokmiinden goriiniir ki, homin mehkeame mehkumun ibtidai istintaq
vo mohkema baxis1 dovriinde hebsde ve ev dustagliginda oldugu
5 ay 1 giin miiddeti hokmlorin mecmusu iizre goti cozadan ¢ixmaq
ovozina, sdhven oOziinlin baxdigl is lizro toyin etdiyl cozadan
cixmagqla cinayet qanununun tetbiginde sehve yol vermisdir.

Bu sebabdan, Semkir Rayon Meahkemasinin 29 yanvar 2020-ci il
tarixli hokmii mehkum baresinde sonuncu hokm olaraq hem cina-
yotlorin macmusu, hom do hokmlarin macmusu iizre ceza toyin
etmo qaydalaria uygun c¢ixarildigindan, hemin hokm c¢ixarilarken
Cinayat Macallasinin 66.5 vo 67-ci maddelerinde nazarde tutulmus
geti cozanin tayin edilmasi qaydalar1 gézlenilmali, yoni Baki seheri
Xozor Rayon Mahkemaesinin 23 aprel 2019-cu il tarixli hokmiinde
yol verilmis sehv Semkir Rayon Mahkemsasi terefinden aradan
qaldirilmalr idi.

Miiraciatedon hesab edir ki, Cinayat Macellasinin 66.5 vo 67-ci
maddslari totbiq ediloerken ganuni qiivveye minmis mehkema hokmii
ilo miioyyon edilmis coza ¢okme miiddetlerinin hesablanmasina
miinasibat bildirilmasi ve yol verilmis yanlishigin gebul edilon gerarda
(hokmdae) diizeldilmasi mehkemanin salahiyyatlori daxilindedir.
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Gonce Apellyasiya Mahkamasi tagsirlondirilen soxsin hiiquq ve
azadliglarinin qorunmasi, habelo meahkemae tacriibasinin vahidliyinin
tomin edilmesi moagsadi ilo Konstitusiya Mahkemasine miiraciat
edorok, Cinayot Moacellasinin 70-ci maddesine asasen toyin
olunmus azadligdan mahrum etma cozasi sorti totbiq edilmis vo ya
homin Macellenin 79-cu maddesine esasen azadligdan mahrum
etmo cozasinin ¢akilmasi toxire salinmis soxslorin yeniden gosden
cinayot torotdiklerine gore azadligdan mehrum etme cozasina
mohkum olunduglari halda, Cinayat Macellosinin 18-ci maddasina
miivafiq olaraq cinayetloerin residivinin yaranib-yaranmamasi,
habelo Cinayat Macallasinin 66.5 vo 67.1-ci maddelerine asasen
cinayatlorin macmusu vo yaxud hokmlerin macmusu qaydasinda
coza toyin edilerken cezanin teyin edilmesi ile bagli avvelki
hokmda yol verilmis sohvi soxsin torotdiyi yeni cinayet lizro iso
baxan mehkemaenin diizeltmek sealahiyyetinin olub-olmamasi
mosalolorine aydinliq getirilmasini xahis etmisdir.

Konstitusiya Moahkemasinin Plenumu miiraciotde qaldirilan
mosalolorle alagadar, ilk ndvbade, cinayet qanunvericiliyinin sorti
moahkum etms vo cozanin ¢okilmasinin toxire salinmasi institutlarinin
mahiyyatinin, habelo mehkumluq ve cinayetlorin residivi anlayisla-
rinin hiiquqi mezmununun bir daha nezerden kegirilmasini zeruri
hesab edir.

Cinayet qanunvericiliyinde mehkumun toyin edilmis cozani
¢okmaden, xiisusi qaydada islah olunmasi vasitalerinden biri kimi
sorti mehkum etms institutu nazerde tutulmusdur. Cinayat Macal-
lasinin 70-ci maddesine osasen, islah isleri, harbi xidmet iizro
mohdudlasdirma, intizam xarakterli harbi hissede saxlama ve ya
miioyyon miiddete azadligdan meahrum etme ndviinde coza toyin
edon mehkemea, mehkumun ceza g¢okmaden islah olunmasini
miimkiin sayirsa, hemin cozanin serti olaraq tetbiq edilmasi haqqinda
gorar ¢ixara biler. Mahkeme sorti mehkum etme toyin edarken
toradilmis cinayetin xarakterini, ictimai tohliikelilik deracesini,
moahkumun sexsiyyatini, habels cozani yiingiillosdiren ve agirlagdiran
hallar1 nezere alir. Serti mehkum etma toyin edilorkon mehkema
torofindoen sinaq miiddati miieyyen olunur. Bu miiddat oarzinde
moahkum 6z davranisi ile islah olunmasini siibut etmolidir. Sinaq
miuddati alt1 aydan bes ilodok miiddate miieyyen edilir. Mahkemsa
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sorti mahkum etmo toyin edarken mehkumun iizaerine onun islah
olunmasina komek eden vezifelor qoyur.

Serti mehkum etms institutunun xarakterik cohoti ondan ibaretdir
ki, soxs bu zaman cinayst measuliyyatinden azad olunmur, mahkemsa
hokmii ile teyin olunmus ceza (islah isleri, herbi xidmet iizro
mohdudlasdirma, intizam xarakterli harbi hissede saxlama ve ya
miloyyon miiddete azadligdan mahrum etms) miisyyen olunmus
xiisusi formada, sorti hayata kegirilir. Yoni bu institut cinayat masu-
liyyatinin realize edilmosinin giizostli formasi kimi ¢ixis edir.

Cozanin ¢okilmesinin toxire salinmasi ile bagh geyd edilmalidir
ki, Cinayat Macaollasinin 79.1-ci maddesine uygun olaraq, soxsiy-
yot oleyhine agir vo ya xiisusilo agir cinayet torotmoyo goro bes
ilden ¢ox miiddete azadligdan mehrum etmoyo mehkum edilmis
soxslar istisna olmaqgla, mehkemoa mahkum edilmis hamile gqadinlar
vo ya on dord yasina goder usagi olan gadinlar, habelo on dord
yasina ¢atmamis usagini tokbasina boyiliden kisiler terefinden usaq
on dord yasina catanadek cezanin c¢okilmesini toxire sala biler.
Bu zaman mehkeme qadinin fizioloji veziyyetini ve ya qadinin
(kisinin) usaginin azyasli olmasini nazere alaraq toyin edilmis cozanin
icrasinin toxire salinmasini magsedemiivafiq hesab edir.

O da geyd olunmalidir ki, sinaq miiddetinde mehkumun mahkemae
torofinden {lizerine qoyulmus veozifalari yerine yetirmomasi,
cozanin ¢okilmasinin toxire salindigi dévrde ise usagdan imtina
etmasi vo ya usagi terbiye etmakdan boyun gagirmasi totbiq edilmis
tadbirlerin logv edilmasi li¢lin asasdir.

Moahkumlugun anlayis1 Cinayat Macallosinin 83.1-ci maddasindo
nazorde tutulmusdur. Homin maddeye osasen, cinayet térotmeyo
goro moahkum edilmis soxs mehkemaenin itttham hokmii qanuni
qlivveyoe mindiyi glinden mehkumlugun gotiiriildiiyli ve ya 6danil-
diyi giine goder mehkum olunmus hesab edilir.

Konstitusiya Mehkemasi Plenumunun “Azearbaycan Respublikasi
Cinayat Macallosinin 83-cii maddesinin sorh olunmasi ile bagh
Agir cinayetlore dair isler iizre Azarbaycan Respublikast Mahke-
masinin miiraciatine dair” 2009-cu il 25 may tarixli Qararinda geyd
edilmisdir ki, mehkumluq tekce sexsin mehkum olunmasi ve ona
cozanin toyin edilmesi fakti ilo sortlondirilmir. Mehkumluq soxs
torofindan tokraren cinayet toradilorken cinayet qanunvericiliyi ilo
miioyyen olunmus hiiquqi naticelare sebeb olan mehkumun
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hiiquqi veziyyetini ifade edir. Sexsde olan 6denilmemis ve ya
gotiirilmemis mahkumluq xiisusi, onunla dovlet arasinda cinayet-
hiiquqi tenzimlome osasinda formalasan, bu sexs terafinden yeni
cinayatlor toradilorken onun soxsiyyetinin ve toratdiyi cinayetlorin
yiiksok ictimai tohliikeli kimi giymatlondirilmesine xidmet edon
ictimai-hiiquqi miinasibatlori yaradir ve buna gére onun baresinde ci-
nayet-hiiquqi xarakterli daha agir todbirlerin totbiqini nezerdoe tutur.

Cinayat Macellesinin 18.1-ci maddesine gore, gosden cinayet
torotmaye gore avvallor mahkum olunmus sexs terafinden yeniden
gosdan cinayatin térodilmasi cinayatin residivini yaradir.

Sexsin emelinda residivin movcud olmasi {i¢iin onun avvaller
goesden cinayat toratmaye goére ganunla miioyyen edilmis qaydada
gotirilmamis ve ya 6denilmemis mahkumlugunun olmasi ve yeni-
den gesden cinayat toratmasi telab olunur.

Cinayoat Macoellasinin 18-ci maddesinde toradilen cinayetlorin
agirliq deracasindon ve mehkumlugun sayindan asili olaraq residivin
sada, tohliikali ve xiisusile tohliikeli ndvleri forqlondirilmisdir.

Cinayetlorin residivine gore Cinayot Macellosinde gostorilon
osaslarla vo hoadlerde daha sert cezanin totbiq edilmeasi nozerde
tutulmusdur. Bels ki, mehkumlugun 6denilmadiyi ve ya gotiiriilme-
diyi dovrde soxs terofinden yeniden gosden cinayetin térodilmasi
hamin soxsde cinayat téradilmesinin verdise c¢evirilmasine, fordi
maraqlar1 ilo comiyyetin maraqlar1 arasinda davamli ziddiyyetin
olmasina dolalat edir ki, bu da homin soxsin torotdiyi @malin ictimai
tohliikeliliyine vo onun soxsiyyetine adekvat qiymatin verilmosini
zoruri edir.

Konstitusiya Mahkemasinin Plenumu “Azerbaycan Respublikasi
Cinayat Macoellosinin 18 ve 83.1-ci maddalerinin serh edilmasine
dair” 2010-cu il 6 sentyabr tarixli Qorarinda beloe naticoyo golmisdir
ki, Cinayat Macollasinin 18.1-ci maddesinin “mehkum olunmus
soxs” miiddeast hamin Macallenin 83.1-ci maddasine uygun olaraq
baresinde mehkemaenin ganuni qiivveye minmis itttham hokmii,
O0denilmemis ve ya gotliriilmomis mehkumlugu olan soxsi ehtiva
edir. Homin Qerarda o da qeyd olunmusdur ki, sexsin mehkumlugu
O0denilmaden yeniden gosden cinayet torotmasi avvalki cezanin
islah tesirinin yetorli olmamasina, cozanin magsadine nail olunma-
masina, toqgsirkarin sexsiyyetinin yiiksok ictimai tehliikaliliyina
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delalat etdiyinden ganunverici hamin soxse daha sert coza tetbiq
olunmasini nazarde tutmusdur.

“Azoerbaycan Respublikasi Cinayat Macallosinin 18.5, 61.1.1 vo
65-ci maddoloerinin serh edilmesine dair” 2013-cii il 18 mart tarixli
Qorarinda iso Konstitusiya Mehkemesinin Plenumu qeyd etmisdir
ki, cinayetlorin residivi miieyyen edildikde, Cinayat Macallasinin
Xiisusi hissesinin miivafiq maddasinde residiv cinayet terkibinin
olamati kimi nezerde tutulmadigi halda, hemin Macallonin 61.1.1-ci
maddasine asasen cinayatlorin residivi cozani agirlasdiran hal kimi
nozora alimmall ve tegsirlondirilon sexse hemin Macallenin 65-ci
maddaesi totbiq edilmoakle coza toyin olunmalidir.

Konstitusiya Mehkemasi Plenumunun belo naticesi ondan irali
golir ki, avvellor mehkum olunmus sexs torofinden yeni cinayetin
toradilmasi yiiksek ictimai tehliike teskil edir. Belo ki, bu soxs
baresinde artiq ittthamedici hokm ¢ixarilmis ve coza toyin edilmisdir.
Dovletin adindan ¢ixarilmis bu hokmle cinayet torotmis soxse ve
onun davranisina menfi menavi-hiiquqi qiymet verilmis, faktiki
olaraq golacekde bu ciir cinayatkar davranisin yolverilmaz olmasina
dair xeberdarliq edilmisdir. Qasdan yeni cinayat torotmoakle soxs,
ona edilmis dovlat macburiyyatine qarsi askar etinasizliq géstermis
olur.

Qeyd edilmalidir ki, Cinayat Macellosinin 18-ci maddesinde
mileyyon olunmusdur ki, residivin yaranmasini sortlendiren soxsin
avvallar gosdon cinayat toretmeye goére meahkum edilmesidir.
Qanunverici cinayatlerin residivinin yaranmasini gasden cinayot
torotmoayoa gore avvallor mehkum olunmus soxs terafinden toyin
edilmis cozanin real ¢okilmesi ile sortlondirmemisdir.

Cinayat Macaollasinin 18.4-cii maddesinde residivin miiayyon
olunmasi zamani nazare alinmayan hallar tesbit edilmisdir. Homin
maddayea gore, boyiik ictimai tohliikke téretmeyen cinayatlor,
yetkinlik yasina catmayanlar torefinden toradilmis cinayetlor, bu
Macallonin 83-cli maddesinde nezerde tutulmus qaydada gotiiriilmiis ve ya
odenilmis mahkumluglar ve azadligdan mahrum etmo ilo bagh
olmayan coeza toyin edilmis cinayetlore goére meahkumluqlar
residivin miioyyon edilmasi zamani nazere alinmur.

Azadligdan mahrum etmoe cozasinin sorti totbiq edildiyi vo ya
toxire salindig1 hallarda hemin sexslarin cezani real olaraq ¢ekmo-
mosi sebabinden statuslarinda yaranmis geyri-miiayyoanlikle bagh
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miiraciatedonin mévqgeyina dair geyd olunmalidir ki, onlar toratdik-
lori emolo gore toyin edilmis cozani real olaraq ¢cekmaesealar do,
azadligdan mahrum etma cozasina mahkum olunmus soxslor hesab
olunurlar. Belo ki, hor iki halda barolorinde, ilk novbodo, ittihame-
dici hokm ¢ixarilmagla tegsirlendirilon sexsler cinayet ganunverici-
liyi ile miieyyen edilmis cozaya moehkum edilir ve hokmiin qanuni
qlivveys minmasi ilo mahkum edilmis soxs statusunu olde edirlor.
Lakin mehkemo onlarin azadligdan mehrum etma cozasini real
olaraq ¢okmadan da islah olunmasini miimkiin hesab etdiyinden ve
ya himayasinde olan azyaslh usagin menafeyi baximimdan barelerinde
sorti mehkum etmoe vo ya cezanin ¢okilmesinin texire salinmasi
barade qorar gebul edir. Odur ki, bu institutlarin azadligdan
mohrum etmo ilo baglh olmayan ceza novii kimi qiymetlondirilmesi
hemin institutlarin mahiyyetine ve magsadine uygun golmir.
Azearbaycan Respublikast Ali Mahkemasinin Plenumu 2021-ci il
30 aprel tarixli Qorari ilo “Mahkemsler torefinden cinayet cozala-
rinin toyin edilmesi tocriibasi haqqinda™ 2003-cii il 25 iyun tarixli
Qorarina doyisiklik ederok geyd etmisdir ki, residivin miioyyon
edilmoasi zamani1 nozero alinmayan hallar1 tesbit edon Cinayet
Macolloasinin 18.4-cti maddesinde avveller hamin Macallanin 70-ci
maddasine asasen sorti mehkum edilmis soxslar xiisusi olaraq gos-
torilmadiyinden, belo mehkumluq yalniz Cinayet Macellosinin
18.1-ci maddesinde gosterilon sertlere cavab vermadikds (mese-
lon, soxs ovvallar ehtiyatsizligdan téredilen cinayete gore serti
moahkum edildikde) ve yaxud 18.4-cii maddesinde gosterilon
hallara aid olduqda (yeni, soxs avvaller yetkinlik yasima ¢atmadan
torotdiyi cinayoto veo yaxud boyiik ictimai tohliikke toéretmeayen
cinayeto gora vo yaxud avveller azadligdan mahrum etmsa ilo bagh
olmayan-islah islari, harbi xidmat lizro mehdudlasdirma, intizam
xarakterli harbi hissode saxlama kimi cezalara serti mehkum edil-
dikde) residivin miiayyon edilmosi zamani nazere alinmamalidir.
Bir daha vurgulanmalidir ki, serti mehkum etme ve cezanin
¢okilmesinin texire salinmasi cinayet-hliquqi mesuliyyatin gqanun-
vericilikde miiayyen edilmis hallarda ve esaslarla totbiq edilen gii-
zostli formasidir. Qanunverici humanizm prinsipinden ¢ixis ederak
miloyyon kateqoriya soxslorin cozani real olaraq ¢okmaden, comiy-
yotdan tocrid edilmadan da islah olunmasini miimkiin hesab etdiyi
toqdirde, bu cinayet-hiiquqi vasiteloerden istifade edilmasinin
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miimkiinliiytinii tesbit etmisdir. Sinaq miiddati ve ya cezanin ¢oakil-
masinin toxira salindigi dovr tigiin qanunvericiliyin asas tolobi meh-
kum edilmis soxsin lizerino qoyulmus vezifoleri yerino yetirmosi,
usagin telim-torbiyasi ilo mesgul olmasi, habelo yeni hiiquq pozun-
tusu torotmokdon ¢okinmasi ilo baglhdir.

Cinayat Macallasinin 83.3-cii maddesine gore, serti mahkum
edilmis soxslor barasinde sinaq miiddeti basa ¢atdiqda, ¢ekilmemis
olave cozasi oldugu hallarda ise hemginin alave ceza icra olunub
qurtardigda, cezanin ¢okilmasi texire salinmis sexslar barasinde bu
Macallanin 79.3-cii maddasinde nazerde tutulmus qaydada cezadan
vo ya cozanin ¢okilmeamis hissasindon azad edildikde mehkumluq
O0donilmis hesab olunur.

Beloliklo, gosden cinayet torotmeaye gore faktiki olaraq azadligdan
mohrum etmo cozasina mehkum edilmis, emaline dovlat terafinden
moenfi menavi-hiiquqi gqiymat verilmis soxsin cozanin ¢okilmasinin
toxire salindig1 ve ya sinaq miiddeti dovriinde stiurlu sekilde cinayeato
yol vermasi onun soxsiyyatinin ictimai tohliikeliliyine vo ¢atin islah
olunmasina dolalat edir. Odur ki, bu sexslerin mehkumluglar
ganunla miiayyen edilmis qaydada 6denilmadiyi ve ya gotiiriilmadiyi
miiddetde yeniden gesden cinayat toretmasi cinaystlorin residivi
kimi qiymetlondirilmalidir.

Qeyd olunanlara esasen Konstitusiya Mehkemaesinin Plenumu
hesab edir ki, Cinayot Macollosinin 18.4-cii maddasinde gostorilon
hallar istisna olmaqla, Cinayet Macellesinin 18.1-ci maddeasina
miivafiq olaraqg hemin Macellenin 70 ve 79-cu maddsleri ile azad-
ligdan mahrum etma cozasina sorti maohkum edilmis vo ya azadlig-
dan mehrum etmo cozasinin ¢okilmasi toxire salinmig soxsin
yeniden gosden cinayet torotmasi cinayatlorin residivini yaradir.

Miiracietde galdirilan diger messale ile bagh qeyd edilmalidir ki,
moahkema baxisinin hadlerini miiayyen edon Azarbaycan Respubli-
kas1 Cinayet-Prosessual Macollosinin (bundan sonra — Cinayaot-
Prosessual Macallasi) 318.1-ci maddasine asasen, mehkemsa baxisi
zamani cinayot isine, mahkemeayoadok sadelosdirilmis icraat mate-
riallarina ve ya xiisusi ittiham tizre sikayete yalniz tagsirlondirilen
soxso qarsl irali stirlilmils vo ya mohkemayae verilon ittiham daxi-
linde baxilir.

Qeyd olunan maddenin mazmunundan ¢ix1s ederok gostorilmali-
dir ki, tegsirlendirilon sexs barasinde cinayet isi lizre ittthama ba-
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xan mahkame, mehkemaye verilmis maohz hemin ittiham ¢orgive-
sinde masalalari hall etmali, o climleden meahkemse qarsisinda irali
stiriilmiis ittiham tizro soxsin togsirli bilinmasi, cezalandirilmasini
istisna eden hallarin olmamas1 naticesine goaldikde, mahkeme
qarsisinda irali siiriilmiis meahz konkret ittiham ¢arcivesinden kena-
ra ¢ixmayaraq vo ona uygun olaraq tegsirlendirilon soxse cezanin
verilmosi mosalasini hell etmsli, ondan avvel basqa mehkema
torofindon baxilmis ittithamla olagedar mesalelors, o ciimloden
homin itttham iizro cezanin toyin edilmesi moasalasine miidaxile
etmoamolidir. Belo ki, bu meselsler cinayet-prosessual ganunverici-
liyinin normalarina asasen diger mehkemenin baxilma predmetini
toskil etmisdir ki, homin ige baxilmasinin naticesinde do miivafiq
hokm ¢ixarilmisdir.

Cinayat-prosessual ganunvericiliyi mehkemse terafinden hokmde
buraxilmis har hansi bir sehvin diizeldilmasi salahiyyetini hemin
soxs barasinde yeni cinayet isi ilizro ittihama baxan ve Cinayet
Macallosinin 66.5 vo ya 67.1-ci maddalerine uygun olaraq cezanin
toyin edilmesi meselosini hoall edon mahkemaye deyil, hokmiin
apellyasiya vo kassasiya gaydasinda miibahislendirilmesi iizre
prosedurlart miiayyen etmoakle miivafiq apellyasiya vo kassasiya
instansiyast mehkemsalerine aid etmisdir.

Belo ki, Cinayot-Prosessual Macallosinin 64.1-ci maddesine
9sason, cinayat prosesini hoayata keciron orqanin qiivveye minmis
gorarlari, habelo gostorislori, ¢agirislar1 vo diger qanuni miiraciatlori
biitiin dovlet orqanlari, fiziki ve hliquqi sexsler liclin macburidir ve
Azorbaycan Respublikasinin arazisindoe sortsiz icra edilmolidir.

Cinayat-Prosessual Macollasinin XLVII faslinin normalari birinci
instansiya mehkemolari terafinden ¢ixarilmis ve ganuni qiivveye
minmamis hokm ve gerarlardan apellyasiya qaydasinda sikayat vo
protestlorin verilmasi, homin hokm ve gerarlara yeniden baxilmasi
mosalolorini tenzimlemekle, birinci instansiya mehkemalarinin
hokm ve gerarlarini lagv etmok, onlarda deyisikliklor etmoak
solahiyyatini miivafiq (mehz hemin hokm ve gerarlardan verilmis
sikayat ve ya protest ilizro iso baxan) apellyasiya instansiyasi
mohkomesine aid etmisdir.

Bundan olave qeyd edilmslidir ki, “Azerbaycan Respublikasi
Cinayat-Prosessual Macollasinin 397.1 vo 397.2-ci maddelarinin
sorh edilmesine dair” Konstitusiya Moahkemesi Plenumunun
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2009-cu il 12 may tarixli Qararina asasen, ganuni qlivveye minmamis
birinci instansiya mehkemaesinin gorarina (o climleden hokma)
apellyasiya qaydasinda yeniden baxilmasina mahkems sehvlerinin
diizeldilmasinin vasitasi kimi baxilmalidir. Bu ndv icraatda mehke-
mayaqgadar vo ya birinci mahkame arasdirmasi zamani isin hallari-
nin harterafli ve tam arasdirilmasina, toradilmis cinayat emselina
lazimi cinayet-hiiquqi qiymatin verilmasine ve cinayat prosesinin
istirak¢ilariin hiiquglarinin toemin edilmesina tosir etmis vo ya tosir
edo bilecek ganun pozuntusu askarlanaraq aradan galdirilir. Bu ise
yuxart mahkemaye imkan yaradir ki, birinci instansiya mehkeamaesi
tarafinden gebul olunmus ganunsuz ve ya asassiz hokmii vaxtinda
logv edarak yeni hokm goabul etsin. Bununla da gosden ve ya yan-
lishq liziinden edilmis pozuntularin naticesinde yaranan mehkema
sohvleri diizaldilmis olur ve bu sehvlerin agir naticelerinin qarsisi
vaxtinda alinir.

Cinayat-Prosessual Macallasinin XLVIII faslinin normalari ise
apellyasiya instansiyast mehkemsaloeri torofinden ¢ixarilmis hokm
vo gorarlardan (ganuni qliivveye minmis aktlardan) verilmis kassasiya
sikayoti vo kassasiya protestine kassasiya qaydasinda yeniden baxil-
masi, homin hokm ve gorarlarin legv edilmesi ve deyisdirilmaesi iiz-
ro solahiyyaetlori kassasiya instansiyast mehkemaesina aid etmisdir.

Cinayat Macollasinin 66.5-ci maddesinda tosbit edilmis qaydaya
gora cinayat isi lizro hokm cixarildigdan sonra, mahkumun birinci
1s lizro hokm c¢ixarilmazdan avvel toradilmis basga cinayetde do
tagsirli oldugu miieyyen olunarsa, ona eyni qaydalar (cinayeatlerin
moacmusu) lizro coza toyin edilir. Bu halda birinci hokme osason
cokilen coza goti coza miiddetine hesablanir.

Cinayat Macsllesinin 67.1-ci maddesine gore iso hokmlarin
macmusu lizro coza toyin edilerken, mehkems yeni hokm iizre
toyin edilmis cezaya oavvelki hokm iizro toyin edilmis cezanin
cokilmoemis hissesini tamamile ve ya qisman birlosdirir.

Cinayat Macallasinin 66.5 ve 67.1-ci maddalerinin mezmunundan
da goriiniir ki, sexsin toratdiyi yeni cinayet iizro iso baxan mahke-
monin solahiyyeti evvalki hokmde deyisikliklerin edilmasini
nozordo tutmur ve ondan avvalki hokmle toyin olunmus cezadan
cix1s etmayi tolab edir.

Belolikloa, yeni cinayat isi lizro ittithama baxan mahkema basqa
mohkemenin hokmiine miidaxile etmok, o ciimloden homin sexsin
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avvalki emelina gore cozani yeniden miioyyoen etmak solahiyyatinoe
malik deyil. ©vvelki hokmii ¢ixarmis mehkema terafinden
miiloyyon edilmis coza nozere alinmaqla goti coza toyin edilmolidir.

Eyni zamanda Konstitusiya Mehkemaesinin Plenumu geyd etmo-
yi xtisusile vacib hesab edir ki, hokmde ve ya mehkemenin diger
yekun gerarinda hiiququn tetbiqi ile baglh olmayan, hokmiin mahiy-
yoting tosir gostormayon miioyyen sohvloarin, anlasilmazliglarin
vo silibhali megamlarin olmasi miimkiindiir. Bu kimi hallarda yol
verilmis sohvlerin ve anlasilmazliglarin hall edilmesi meselosi
Cinayat-Prosessual Macellosinin 518-ci maddasi ile miiayyen edil-
migdir. Qeyd edilon maddaye asasen, hokmii ve ya diger yekun
gerarmi ¢ixarmis mohkema onun icrasi zamani yaranan asagidaki
stibhe ve anlagilmazliglart mehkumun ve ya baresinde cinayet-
hiiquqi tedbirler tetbiq edilmis hiiquqi sexsin niimayandasinin
orizesi, cozani vo ya cinayet-hliquqi xarakterli digoar tadbirleri icra
edon miiessise vo ya orqanin toqdimati @sasinda, habelo 6z tosob-
biisii il hall etmoak hiiququna malikdir:

— hokmle miieyyen edilmadiyi halda cezanin haddini, hiiquqi
soxslore toyin edilmis cinayat-hiiquqi tedbirlerin ndvlerini ve
haddini deqiq miieyyen etmak;

— hokmle miieyyen edilmoadiyi halda azadligdan meahrum etma
noviinde coezanin ¢okilmali oldugu cezacekma ve ya torbiye miies-
sisosinin ndviinii miildyyon etmok;

— hokmle hall edilmadiyi ve ya anlasilmazligla hell edildiyi
halda gatimkan tedbiri, mehkemsa xarclarinin boliisdiiriilmeasi ve ya
maddi stibutlarin taleyi haqqinda maseloalari holl etmak;

— 0z hokmiiniin ve ya digar yekun goerarinin bagqa anlasilmazlig-
larin1 aradan qaldirmagq.

Qeyd olundugu kimi, hokmlarin mecmusu iizre coza toyin edilor-
kon yeni cinayet isi lizre ittthama baxan mahkema hamin tagsirlon-
dirilen sexs barasinde gobul edilmis oavvelki mehkema hokmii ilo
baglidir. Bels ki, hokmloarin macmusu tizre coza toyin edilmasi qay-
dasina gora, mehkemse yeni hokm iizre toyin edilmis cozaya avvalki
hokm {izre toyin edilmis cozanin ¢okilmemis hissasini tamamile vo
ya qisman birlesdirir. Ovvalki hokmda yol verilmis sohvlorin iso
yeni hokm ¢ixarilan zaman da aradan galdirilmamasi mehkumun
voaziyyatinin agirlasdirilmasina, daha artiq miiddate cezalandirilma-
sina sabab ola biler. Odur ki, yeni cinayat isi iizre ittihama baxan
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moahkame maraqli sexslere avvelki hokmde hiiququn tetbiqi ile
bagli olmayan ve hokmiin mahiyyetine tosir gostormayoan sehvlorin
vo anlasilmazliglarin aradan qaldirilmast magsadi ilo miivatiq meh-
komoyo miiraciot etmayi izah etmokdo haqlidir. Bu halda maraqli
soxslarin arizasi vo ya mahkemanin 6z togebbiisii ilo hokmde yol
verilmis sehv vo anlasilmazliglarin aradan galdirilmasi1 maqsedile
miivafiqg mehkemae qarsisinda masale qaldirilmalidir.

Gostarilonlere esasen Konstitusiya Moahkemesinin Plenumu
asagidaki neticelora galir:

— Cinayoat Macallasinin 18.4-cii maddasinde gostorilon hallar
istisna olmagqla, Cinayat Macellesinin 18.1-ci maddesine miivafiq
olaraq heamin Macellanin 70 ve 79-cu maddalerine asasen azadligdan
mohrum etmo cozasina sorti mohkum edilmis vo ya azadliqdan
mahrum etma coazasinin ¢okilmasi toxire salinmis soxsin yeniden
gosdon cinayat torotmasi cinayatlorin residivini yaradir;

— Cinayet-Prosessual Macallasinin 318-ci maddesinin, habelo
homin Macellonin XLVII ve XLVIII Fasillorinin normalarinin
tolobloerine miivafiq olaraq, mehkeme Cinayat Macellosinin 66.5
vo ya 67.1-ci maddsleri ile ceza toyin ederken diger mahkemenin
hokmiine har hansi deyisiklik etmoak solahiyystine malik deyil,

— Cinayat Macallosinin 66.5 ve ya 67.1-ci maddaleri ilo coza
toyin edilerken avvelki hokmda hiiququn tetbiqi ilo bagl olmayan
vo hokmiin mahiyystine tasir gdstormayen sehvlerin ve anlasilmaz-
liglarin aradan qaldirilmasi maqsadi ilo maraqli soxslorin arizesi vo
ya meahkomanin 6z tosebbiisii ilo miivafiq mehkeme qarsisinda
mosale qaldirilmalidir.

Azarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VI hissesini, “Konstitusiya Mehkemesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddelarini
rohber tutaraq, Azarbaycan Respublikasi Konstitusiya Mehkemasinin
Plenumu

QORARA ALDI:

1. Azerbaycan Respublikasi Cinayat Macellesinin 18.4-cii
maddeasinda gdsterilon hallar istisna olmagla, Cinayet Macallasinin
18.1-ci maddesine miivafiq olaraq hemin Macallenin 70 ve 79-cu
maddalarine asasen azadligdan mehrum etmoa cezasina sorti
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moahkum edilmis vo ya azadligdan mehrum etms cozasmin ¢akilmasi
toxire salinmis soxsin yenidon gosden cinayat torotmasi cinayatlorin
residivini yaradir.

2. Azerbaycan Respublikasi Cinayat-Prosessual Macallasinin
318-c1 maddesinin, habelo homin Mocollonin XLVII vo XLVIII
Fosillorinin normalarinin taleblerine miivafiq olaraq, mehkemsa
Azarbaycan Respublikasi Cinayat Macallasinin 66.5 vo ya 67.1-ci
maddolari ilo ceza toyin edorken diger mehkemenin hokmiine her
hans1 dayisiklik etmak salahiyyetine malik deyil.

3. Azoerbaycan Respublikasi Cinayot Macallosinin 66.5 vo ya
67.1-ci maddaelari ilo coza toyin edilorken avvelki hokmde hiiququn
totbiqi ile bagli olmayan ve hokmiin mahiyyatine tosir gostormayoan
sohvlerin ve anlasilmazliglarin aradan qaldirilmasi meagsedi ile
maraqli soxslorin orizesi vo ya mehkemenin 0z tosobbiisi ilo
miivafiq mahkeme qarsisinda mesele qaldirilmalidir.

4. Qorar dorc edildiyi giinden qiivveye minir.

5. Qorar “Azoerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabo¢i” qozetlorindo ve “Azerbaycan Respublikasi Konstitusiya
Mohkemaesinin Malumati”nda derc edilsin.

6. Qorar gotidir, heg bir orqan ve ya soxs torofinden logv edils,
doyisdirile ve ya resmi tofsir edile bilmaz.
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HNMEHEM A3EPBANI’KAHCKOM PECIIYBJIMKHA

NOCTAHOBJUEHUE
IJIEHYMA KOHCTUTYIHIMOHHOTI' O CYJIA
ABEPBANI)KAHCKOM PECIIYBJIUKHA

O ToJKOBaHMH cTATHU 18 YrojiIoBHOI0 KojaeKca
A3sepOaiikanckoi Pecny0anku ¢ ToukH 3peHust
crareii 70 u 79 naHHOIO KOJIEKcAa

8 nexadpsa 2021 ropoa baky

[Inenym  KOHCTHUTYUHOHHOTO cyna  AzepOaiimxaHckon
Pecnybnuku B cocraBe ®apxama AOnyiaeBa (mpeicenareis),
Connl CanmaHoBod Ymait DdennueBoii, Posmana HMcmauiona,
Jlxeiixyna I'apamkaeBa, Padasns I'Bamanze, Maxupa Mypanosa,
Ucer Hamxadosa u Kampana [laduea (cynaps-nokiaauuk),

¢ yuactueM cekperaps cyna @apanna Anvesa,

B coorBercTBUH ¢ 4acTeio VI crarem 130 Koncturynun
A3zepOaifkanckoir Pecnybnuku, ctatbsimu 27.2 u 33 3akoHa
Azepbaiimkanckoit Pecyonuku “O KonctuTyunoHHoM cyne” u
crarbeil 39 BuyTpeHHero ycraBa KOHCTUTYLMOHHOTO cyna
Azepbaiipkanckoit PecryOnukn Ha OCHOBaHWUM  OOpaIieHUs
['THIKMHCKOTO  aneJuIILUOHHOTO CyJa paccMoTpen B CyneOHOM
3acelaHuy, IPOBEACHHOM B MOPSAKE MHCbMEHHOM MPOLIETyPbl 0CO-
00ro KOHCTUTYIITMOHHOTO MPOU3BOJCTBA, KOHCTUTYIIMOHHOE JENIO O
TOJKOBaHMH CTaThMl 18 VYrosoBHOTO KoOmekca A3zepOailKaHCKOM
Pecnybnuku ¢ Touku 3peHus crareit 70 u 79 naHHOrO Kojekca.

NzyuuB u obcynus noknaza cyapu K. ladguesa no nemy, cyxnae-
HUS MIPEJICTaBUTENICH 3auHTEepECOBaHHBIX cyObekTOB. [Ipencenarens
YronoBHOW KoOJUIETUH [STHIPKMHCKOTO —aneIsqUOHHOTO Cyaa
T. MyxrtapoBsa u 3aBeqyrouieil cekropom Annapara Muwuim Memxinca
Azepbarimkanckoit Pecnyonuku K. [lamraeBoii, crnenuanucToB-
npencenaresnss  YroJloBHoW — koiuierun  BepxoBHoro - cyaa
Azepbaiimxanckoit Pecriyonuku I. HacuboBa, HauanpHUKa Yipas-
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JIEHUs O 3alUTE TOCY1apCTBEHHOro 0OBUHEHUS [ eHepaabHOI npo-
Kypatypsl AsepOaiimkanckorr Pecnybnuku O. McaeBa u cynpu
bakunckoro anemnsimonHoro cyna I. babaesa n marepuaisl nena,
[Tnenym KoncturynuonHoro cyna Asepoaiimpkanckoil PecryOnuku.

YCTAHOBMAIJI:

I'sHKMHCKUN aneJuISuOHHBIN cyn oOparuics B
Koncrurynmonnsiii cyn AsepOaiimkanckoit PecryOnuku (manee —
Koncturymonssiit cyq) ¢ npoch00i aaTh TOJIKOBaHWE CTaTbu 18
YronoBHoro kojaekca A3sepOaimxanckor PecnyOnmuku (manee —
VYronoeueiii Komekc) ¢ Touku 3penus crareid 70 u 79 maHHOTO
Konekca.

N3 obpamenus crnenyert, uto T. AnueBa Oblia MpU3HAHA BUHOB-
HoOM mpuroBopom lllamkupckoro paiioHHOrO cynma ot 13 nexadps
2016 roma u ocykjaeHa Ha 3 roja JUIIEHUS CBOOOJBI MO CTAThsIM
177.2.2, 177.2.3 n 177.2.4 YronosHoro Koaekca ¢ npuMEeHEHUEM B
otHoweHnu Hee crarbu 70 YronoBHoro Kojekca ycTaHOBIIEH UCIIBI-
TaTeIbHBIN CPOK B 1 ro.

[Ipurosopowm Lllamkupckoro panioHHOrO cyna ot 25 anpens 2018
roga T. AnueBa Obuta NpHU3HaAHA BUHOBHOHW MO cTaThsMm 177.2.3 u
177.2.4 YronoBHOrO KOJEKCa W OCyXJeHa Ha 3 roja 6 MecsleB
JMIIEHUs cBOOO/IbI, HA OCHOBaHUU cTaThbu 79.1 YroiaoBHOTrO Kojiek-
Ca UCMOJHEHUE MPUroBOopa B OTHOLIEHUH HEE OTCPOUCHO.

[IpuroBopom Xazapckoro pamMoOHHOTO cynga ropoma baky ot
23 ampensa 2019 roma T. AnueBa Obula mpu3HaHA BHUHOBHOW IO
cratbsim 177.2.2, 177.2.3, 29, 177.2.2 u 29, 177.2.3 YronoBHOro
KOJIeKCa M OCykJeHa Ha 4 ropa jumieHus cBo6oabl. [lockombky
T.Anuesa nBaxk/pl ObLJIa OCYXKJEHA HA JIMIIIEHUE CBOOOIBI 32 YMBbIIII-
JIEHHOE COBEPIICHUE MPECTYIUICHHS, TO JaHHBIM IIPUTOBOPOM B €€
JIeSIHUM YCTAHOBIICHO HAJIMYKE OMACHOTO PELU/IMBA NPECTYIICHUM.

[Tocne storo Ha ocHOBaHuHU npuroBopa [lamkupckoro paitoHHOTo
cyna ot 29 saBaps 2020 roga T. Anuesa Oblia pu3HaHa BUHOBHOU
no crarbe 177.2.3 YrojoBHOro Kojekca M OCyXkJeHa Ha 3 roja
6 MecsliieB, TpU3HaHa BUHOBHOM 10 cTaThe 325 nanHoro Kogekca u
OCyXKJleHa Ha 4 Mecslla JIMIIEHUs] CBOOOIbI, HA OCHOBAHUHU CTAThbU
66.2 YroioBHOIO KOAEKCa €l Ha3HAYeHO HaKa3aHuE€ B BUJE JIUIIIE-
HUs cBOOOIBI CpokoM Ha 3 roga u 9 mecsitieB. Ha ocHOoBaHuU cTaThu
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66.5 YronoBHOro Kojiekca Haka3aHHUe B BUJIE 4 JIET JIUIIEHUS] CBOOOIBI,
HazHadeHHOe T. AmeBoil MpUroBopoM Xazapckoro pailoHHOTO cy/a
ropoja baky ot 23 anpens 2019 roga, 4acTUYHO COBMEILIEHO C HaKa-
3aHHEM B BHUJIE 3 JIeT 9 MecCsIeB JIMIIIEHUST CBOOOIBI, HA3HAYCHHBIM
0 HOBOMY MPUTOBOPY M COXPAHEHO OKOHYATEJIbHOE HaKa3aHHUE B
BUjie 4 51eT 6 MecsIeB auieHus: cBo0obl. [llaMkupckuii paitOHHBIHM
Cyld, BHOBb MPUHSIB BO BHUMAHHE HAJIMYHME OIACHOTO PELHAMBA
npecTyniaeHuil B nesuuu T. AnreBol, Ha3HAYWII HAKa3aHUE B COOT-
BETCTBHUHM C TPeOOBaHUAMU CTAaTbU 65.2 YroJoBHOIO KOJIEKCA.

[Io MHeHUIO OOpaTUBIIETOCS, €CIIHM JIMIO paHee ABaXIbl ObLIO
OCYXJICHO K JIMIICHHUIO CBOOOIbI, OTHAKO B pPe3yJIbTaTe MPUMEHEHUS
crareit 70 wim 79 YroJoBHOTO KOAEKCA, pealbHO HE OTOBIBAJIO ITO
HaKa3aHue, TO, HECMOTPS Ha OCYXKJIEHUE K JIMIIEHUIO CBOOOIBI B TPE-
TUHN pa3, B €ro JIeSHUH HEe OyJeT OMacHOTO PelMIMBa MPECTYIICHUI
(peunMBa MPeCTYIUICHUH B 1I€JIOM), TaK KaK OHO peajibHO HE OTObI-
BAJIO paHee Ha3HAYCHHOI'0 HaKa3aHUs B BUJIC JIMILIEHUSI CBOOOIBI.

B obparmiennn Takxe 0TME4aioch, 4TO U3 MPUTOBOPa Xa3apCKOro
paiionHoro cyna ropoaa baky ot 23 anpens 2019 roga B oTHOLIEHUH
T.AnueBoil ciemayer, 4To0 BMECTO TOTO, YTOOBI BBIYECTH CPOK B
5 MecsueB | 1eHb, B TEUEHHE KOTOPOTO OCYXIACHHAs HaXOAWJIACh
NOJI CTPAXKEW M JOMAIIHUM apecTOM B NEPHUOJ MPEABAPUTEIHHOIO
CIEeNCTBUS W CyAeOHOro pa3dupareinbcTBa, W3 OKOHYATEIHHOTO
HaKa3aHMs 10 COBOKYITHOCTH TPUTOBOPOB JAHHBIA CY/ MO ONTHOKE
BBIYEJI €0 W3 HaKa3aHWs, HA3HAYEHHOTO MO PACCMOTPEHHOMY UM
JieIny, IOMYCTUB OMIMOKY B MPUMEHEHUHU YTOJOBHOTO 3aKOHA.

[TosTomy mockonbKy npuroBop IlamMKHpPCKOTro pailOHHOTO Cyaa
ot 29 suBaps 2020 roxa, Oyay4u MOCIEAHUM IMPUTOBOPOM B OTHO-
IMIEHUU OCYXJCHHOW, BBIHECEH B COOTBETCTBUU C MpaBUIIAMU
Ha3HAUCHMs HaKa3aHUs KaK MO0 COBOKYMMHOCTH MPECTYIUICHUM, TaK U
10 COBOKYITHOCTH MPUTOBOPOB, TO NPU BBIHECEHUH 3TOTO IPUTOBO-
pa HeoOxoauMo ObLTO COOMIOAATh IPaBHIIa HA3HAYCHUS OKOHYATEIIh-
HOIO HaKa3aHus, NOPEAYCMOTPEHHOro CcTarbsiMH 66.5 u 67
YrosioBHOTO KOZIEKCa, TO €cTh LIlaMKupckoMy pailoHHOMY Cyfdy Clie-
JIOBAJIO YCTPAHUTh OMIMOKY, JOMYIIEHHYIO B IPUTOBOPE Xa3apCKOTo
paiionHoro cyna ropoga baky ot 23 anpens 2019 roza.

OOpaTuBIIUIiCS CUUTACT, YTO NMPU IPUMEHEHHUH cTarter 66.5 u 67
Yrojg0BHOTO KOJIEKCa BBIPAKEHUSI OTHOIICHUS! K MCYUCICHUIO CPO-
KOB OTOBIBAaHMSI HaKa3aHHs, YCTAaHOBJIEHHBIX MPUTOBOPOM CY/a,
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BCTYIUBIIIUM B 3aKOHHYIO CUJTy ¥ UICTIPaBJICHUE OIMIUOKH, TOMYIIICH-
HOU B IPUHSATOM pelieHuH (IPUTOBOPE) OTHOCUTCS K TTOJTHOMOYHSM
cyaa.

B nensx 3ammrtsl npaB U cBoOOA OOBHHSIEMOTO, a Takke obec-
MIEYCHUS €IMHCTBA CYyIeOHOM MPaKTUKU [ STHIHKUHCKUM anesuIsIiuoH-
HBIN cyn oOparwics B KOHCTUTYIIMOHHBIN CyJl ¢ TPOCKOOM BHECTH
SICHOCTh B TaKH€ BOIPOCHI, KAK BOSHUKAET JIU PEIUIUB MPECTYTLIC-
HUW B COOTBETCTBHUM CO CTaTheil 18 YromoBHOro kojekca B ciiydyae
OCY>KJICHHUS JIUI], B OTHOIIEHUU KOTOPBIX MPUMEHEHO HAaKa3aHHUE B
BUJIC YCJIOBHOTO JIMIIIEHUSI CBOOOBI, HA3HAYEHHOE HAa OCHOBAaHUH
ctatbi 70 YTOJIOBHOTO KOJIEKCa UJIU OTOBIBAHUE HaKA3aHUS KOTOPHIX
B BHJIC JIMIIICHUS] CBOOOIBI OTCPOYCHO Ha OCHOBAHUHM CTaThu 79 naH-
HOTO KOJIEKCa K HAaKa3aHWIO0 B BUJC JIMIICHUS CBOOOIBI 32 yMBIIII-
JIEHHOE COBEPIICHUE HOBOTO MPECTYIUICHHS, a TaKKe 00JaaeT Ju
Cy/, paccMaTpUBAIONIUN JIEJI0 TI0 COBEPIICHHOMY JIUIIOM HOBOMY
MPECTYIUICHUIO, TIOJTHOMOYHEM IO HCIPABICHUIO OITUOKH, JOIY-
LIEHHOM B IpebIAYIlEeM IPUTOBOPE B CBA3M C HA3HAYEHUEM HaKa3a-
HUS TIPM HA3HAYEHUW HAKa3aHUs B TOPSIKE COBOKYIHOCTH IIpe-
CTYIUICHUM UM COBOKYIHOCTH TPUTOBOPOB Ha OCHOBAHUH
crateit 66.5 u 67.1 YroloBHOTO KoACKca.

B cBs3m ¢ mocraBieHHBIME B oOpalieHuu Bompocamu Ilnenym
KoHCTHTYITMOHHOTO Ccy/la CYUTAET HEOOXOIUMBIM B IEPBYIO O4ePEb
enié pa3 pacCMOTPETh CYHIHOCTh MHCTUTYTOB YCIIOBHOIO OCYXKIe-
HUS U OTCPOYKU OTOBIBAHMS HAKA3aHUS B YTOJIOBHOM 3aKOHO/1aTEIIb-
CTBE, a TAKXE MPABOBOE COJICPKAHNE TTOHATUN CYIMMOCTH U PEIH-
JIMBA MPECTYIICHUM.

B yrojioBHOM 3aKOHOJATENBCTBE MHCTUTYT YCIOBHOTO OCYXKJE-
HUS IPETyCMOTPEH KaK OJHO U3 CPEJICTB UCIIPABJICHUS OCYKICHHO-
ro B 0cO0O0OM Topsiike 6€3 OTOBIBaHMS HA3HAYEHHOTO Haka3aHus. Ha
ocHoBaHuU cTaThi 70 YTOJIOBHOTO KOJIeKCa, €ClIM Ha3Havyas UCIpa-
BUTEJIbHBIE paOOThI, OrpaHUYEHHE TI0 BOGHHOW CIIy»)0e, comepka-
HUE B IUCIUILTMHAPHON BOMHCKOW YaCTH WIIH JIMIIIEHUE CBOOOIBI HA
OTPENICTICHHBI CPOK CyJ TPHUXOIUT K BBIBOAY O BO3MOXKHOCTH
WCIIPaBJIEHUS OCYXICHHOTO 0€3 OTOBIBAaHWS HaKa3aHUs, OH MOXKET
BBIHECTH PEIICHUE 00 yCIOBHOM NMPUMEHEHHUH JaHHOTO HaKa3aHMS.
[Ipu Ha3HAYEHUM YCIIOBHOTO OCYXKJICHHS CYJl YUYUTHIBACT XapaKTep U
CTETNIeHb OOIIECTBEHHON OMACHOCTH COBEPIICHHOTO MPECTYTUICHUS
U JUYHOCTH OCYKJIEHHOTO, B TOM YHCJI€ CMSITYAIOIIUEe U OTSITrdaro-
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iK€ BUHY OOCTOSTENhCTBA, YCTAHABIMBACT HCIBITATEIbHBIN CPOK
P Ha3HAYEHHHM YCJIOBHOTO OCYXKJEHHUSA Cyd. B TedeHuu 3TOro
CPOKa OCYKJIEHHBII JIOJDKEH CBOMM IIOBEJIECHHMM JI0Ka3aTh CBOE
ucrpasiieHue. VcnblTarenbHBId CPOK HA3HA4aeTCs HAa CPOK OT
HIeCTH MecAleB A0 rsatu JieT. CyJl, Ha3Havyas yCIOBHOE OCYXKICHHE,
BO3JIaraeT Ha OCYXKJIEHHOTO OO0SI3aHHOCTH, CIIOCOOCTBYIOIIME €Tr0
UCIIPABJICHUIO.

XapaktepHasi 0COOEHHOCTb HMHCTUTYTa YCJIOBHOTO OCYXIACHHUS
3aKJIFOYAETCS B TOM, UTO JIULIO IIPU 3TOM HE OCBOOOXKIAETCS OT yro-
JIOBHOW OTBETCTBEHHOCTH. Ha3zHaueHHOE MpUTOBOPOM Cy/ia Hakasa-
HUe (KMCIpaBUTENIbHBIE pabOThI, OTPAaHUYCHHE 110 BOCHHOU CITyKOe,
collepKaHue B JUCIUIUIMHAPHOW BOMHCKOM YacTH WJIM JIMILIEHHE
cBOOO/IBI HA ONPEEIIEHHBII CPOK) OCYIIECTBISETCS B YCTAaHOBJICH-
HOM ocoboit popme ycrioBHO. To eCTh JaHHBIN HHCTUTYT BBHICTYTIAET
B Ka4eCTBE JIbIOTHON (hOPMBI pean3alii YroJOBHON OTBETCTBEH-
HOCTH.

Uro kacaeTcsi OTCPOYKM OTOBIBAHMSI HaKa3aHUs, CIEAyeT OTMe-
THTb, YTO B COOTBETCTBHU CO cTaTheil 79.1 YromoBHOro Kojekca
OCYX/ICHHBIM O€pEMEHHBIM KEHIIIMHAM, UMEIOLIUM JIETel B BO3pac-
T€ J10 YETBIPHAALIATH JIET, a TAK)KE MYKUYMHAM, CAMOCTOSITEIIBHO BOC-
MUTHIBAIOIIMM peOeHKa 10 YETHIPHAIIATHIIETHOTO BO3pacTa, KpoMe
JIMI], IPUTOBOPEHHBIX K JIMIIEHUIO CBOOOBI Ha CPOK CBBIIIE TISITH
JET 3a TSHKKUE U 0C000 TSKKHE MPECTYIUIEHUS MPOTUB JIMYHOCTH,
Cyl MOXET OTCpPOYUTh OTOBIBAHME HaKa3aHUS 10 JIOCTHUKEHUS
peOEHKOM YeThIpHAALIATUIIETHETO Bo3pacTa. [Ipu aToM cyn cuutaet
1eJIeCO00pa3HBbIM OTJIOKUTh MUCTIOJTHEHNE HA3HAYEHHOTO HaKa3aHUs
C yueToM (hHU3HOJIOTUYECKOTO COCTOSIHHSI >KEHIIMHBI WK HECOBEP-
MICHHOJICTHS peOeHKA KEHIITUHBI (MYKIHHBI).

CrnenyeTr TakXe OTMETUTb, YTO HEBBIIIOJIHEHUE OCYXICHHBIM B
TEUEHUE HCIBITATEIBHOTO CPOKa BO3JIOKEHHBIX Ha HErO CyJIOM
00s13aHHOCTEH, a TaKXKe OTKa3 OT peOeHKa WM YKJIOHEHUS OT BOC-
NUTaHusT peOeHKa B TEPUOJ OTCPOUYKH OTOBIBAHUSI HaKa3aHUS
SIBJIIFOTCSI OCHOBAHMEM JIJI1 OTMEHBI IPUMEHEHHBIX MEP.

[lonsiTne cynuMocT npeaycMOTpeHo crarbeit 83.1 YromoBHOro
KoJekca. Ha ocHOBaHMM JaHHOW CTarbu JIMLO, OCYXJAEHHOE 3a
COBEpILEHUE MTPECTYIUIEHUS, CYUUTAETCS CYAUMBIM CO JHS BCTYIUICHHUS
OOBUHMTEIILHOTO TPHUIOBOpa CyJa B 3aKOHHYIO CHJIYy /10 MOMEHTa
CHSITUS WM TIOTAIIEHUs] CYIUMOCTH.
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B TlocranoBnenuu Ilnenyma Kouctutymumonuoro cymsa «O0
obpamenuu Cyna Azepbaitmkanckoil Pecrybmuku mo nemam o TSx-
KHUX MPECTYIUICHUSIX B CBSI3U C TOJIKOBAaHUEM CTaTbu 83 YrojJoBHOTO
Kozekca AsepOaiixanckoil Pecrybmuku» ot 25 mas 2009 rona
OTMEYACTCs, YTO CYIUMOCTh OOYCJIOBIIMBACTCS HE TOJIBKO (PpaKTOM
OCYXJICHHMSI JTUIIa U Ha3HAuCHUs eMy Hakazanus. CyqIuMOCTh BbIpa-
KaeT MPABOBOE TMOJIOKECHHUE OCYKIECHHOTO, TIPHBOAIICE K MPaBO-
BBIM TIOCIICJICTBUSIM, YCTAHOBJICHHBIM YTOJIOBHBIM 3aKOHO/ATEITb-
CTBOM TIpU HEOJHOKPATHOM COBEPIICHUU JIUIIOM TIPECTYIUICHHS.
Nmerommasicst y nuia HenmoranieHHas: Wil HeCHATasl CyMMOCTh CO3-
JTAeT MEXK]Iy HUM M TOCYIapCTBOM 0COObIE 0OIIIECTBEHHO-TPAaBOBbIE
OTHOIICHHUSI, POpMHUpPyEeMbIe Ha OCHOBE YTOJIOBHO-TIPABOBOTO PETy-
JMPOBAHUS U CITy’KAIUE JIJISl OLICHKH JIMYHOCTH U COBEPIIICHHBIX M
MPECTYIICHUN KaK BBICOKO OOIIECTBEHHO OIMACHBIX MPHU COBEpIIIe-
HUUW TUM JIUIIOM HOBBIX MPECTYTUICHUN U, CJIEIOBATEIBHO, MTPETIIO-
jaraeT MpUMEHEHHE B OTHOIICHHH HETO 0ojiee CypOBBIX MEp yro-
JIOBHO-ITPABOBOTO XapakTepa.

CornacHo crarbe 18.1 VYromoBHOro xojekca penuINBOM
NPECTYIUICHUN MPU3HACTCS COBEPIICHUE YMBIIIJIEHHOTO MPECTYTI-
JE€HUS JIUIIOM, HMMEIOIIUM CYAMMOCTh 3a paHee COBEPIICHHOE
YMBIIIUIEHHOE MIPECTYIICHUE.

Jlnist onipeienieHust penuanBa B ISTHUU JIUIA TPEOyeTCsl HaJIu4ue
y HEro HEMOTAlIeHHOW WJIM HECHATON B YCTAaHOBIIEHHOM 3aKOHOM
NOpSiIKE CYAUMOCTH 3a paHHEE COBEPIICHHOE YMBIIUIEHHOE
NPECTYIUICHHE U MMOBTOPHOE COBEPILIEHUE YMBIIIEHHOTO MPECTYTI-
JICHUSL.

B craree 18 YronoBHOro kojekca B 3aBUCHUMOCTH OT TSKECTU
COBEPIIEHHBIX MPECTYIUICHUH M KOJIWYECTBAa CYAMMOCTEW pa3iu-
YaroTCs MPOCThIE, OMACHBIE U 0CO00 OMACHBIE BUJIbI PELIUIUBA.

3a penuIuB MPeCcTyIJICHUH TPEAyCMOTPEHO 00Jiee CTPOToe HaKa-
3aHHME HAa OCHOBAHUU M B TIpeJieiiaX, YKa3aHHBIX B YTOJIOBHOM KOJICK-
ce. Tak, TOBTOPHOE YMBIIIUICHHOE COBEPIIICHHUE JTUIIOM MPECTYILIC-
HUS B TICPHOJ HAJIMYUS HEMOTAMICHHOW WJIM HECHATOW CYyTUMOCTH
CBUJIETEIICTBYET O TOM, YTO COBEPIIICHUE IPECTYIUICHUS PEBPATH-
JIOCh JIJIsl JAHHOTO JIMIIA B IPUBBIYKY, YTO UMEET MECTO TIOCTOSTHHOE
MPOTUBOPEUYNE MEXK]TY €T0 MHIUBUIYyaTbHBIMA HHTEPECAMHU U WHTE-
pecamu 00IIECTBa, a 3TO TUKTYET HEOOXOUMOCTD JIa4YH aJICKBATHOM
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OIICHKH OOIIECTBEHHONW OMACHOCTH COBEPIICHHOTO A3THUM JIHI[OM
JIESTHUSI ¥ €T0 JIMYHOCTH.

B Ilocranosinenun «O tonkoBanum crareid 18 u 83.1 YromosHoro
Kozekca Azepbaiimxanckoit Pecrrybnukm» ot 6 centsops 2010 roma
[Inenym KoHCTUTYIIMOHHOTO CyJa MpHUIET K TAKOMY BBIBOAY, YTO
MOJIOXKEHHUE «OCYKJIEHHOE JIUI0» cTaTh 18.1 YromoBHOro kojmekca
BKJIFOUAET B COOTBETCTBHH cO cTtaThell 83.1 mannoro Koaekca nuio,
B OTHOIIEHUU KOTOPOTO MMEETCS] BCTYNUBIIMN B 3aKOHHYIO CHILY
OOBUHUTENBHBIN MPUTOBOP CyJa, HEMOTAllleHHAash WM HECHSTas
cynumocTth. B mganHom IlocTaHOBIEHMHM Takke OTMEYAETCs, UTO
MOCKOJIBKY YMBIIIJIEHHOE IMOBTOPHOE COBEPIICHHE JTUIIOM MPECTYT-
JIEHUSI TIPU HETIOTaIlIEHHOMW CYIMMOCTHU CBUJIETEIIbCTBYET O HEJIOCTa-
TOYHOCTU UCIPABUTEIBHOTO BO3ICHCTBUS OT paHee HAa3HAYEHHOTO
HaKa3aHUs, HCAOCTI)KCHHUM I[eJTH HaKa3aHUsl, BEICOKOM OOIIEeCTBCH-
HOM OMAaCHOCTH JUYHOCTH BUHOBHOTO, 3aKOHOATEIb MTPETYCMOTPEN
MIPUMEHEHHE K JAHHOMY JIMITy O0JIee KECTKOTO HaKa3aHMUs.

ITocranoBaenun «O TonkoBanmu crareir 18.5, 61.1.1 u 65
VYromoBHOTO Kozekca AsepOaiikanckoit Pecyonuku» ot 18 mapra
2013 roma Ilmenym KOHCTUTYLMOHHOrO cyga OTMETHJI, YTO IIPU
YCTAaHOBJICHUH PEIUANBA MPECTYIUICHUH B CIy4yae, €Clid B COOTBET-
cTByromIel cratbe OCOOEHHOM YacTH YTOJOBHOTO KOJEKCa PEIIH/INB
HE IPEeIyCMOTPEH Kak MPU3HAK COCTaBa MPECTYIICHHs], TO COIJIac-
Ho ctarbe 61.1.1 nannoro Kopekca oH TOJKEH yUUTHIBATH KaK OTSAT-
yaroliee HakazaHhue OOCTOSITENBCTBO, U OOBUHSEMOMY CJIEIYET
HA3HAYMTh HaKa3aHHUE ¢ MpUMeHeHueM ctatbu 65 Komekca.

Takoii BeiBoj Ilnenyma KoHCTHTYLMOHHOTO cyna 0OyCIIOBIIECH
TE€M, YTO COBEPILECHHE PAHEE CYAMMBIM JIMIIOM HOBOTO MPECTYILIe-
HUS TIPEJCTABISET OOJBIIYI0 OOIIECTBEHHYIO OMAacHOCTh. Tak, B
OTHOIIIEHUU JAHHOTO JIUIIA YK€ BBIHECEH OOBUHUTEIBHBIN TPUTOBOP
W Ha3HAYCHO HaKa3zaHue. DTUM IPUTOBOPOM, BBIHECEHHBIM OT
UMEHH TOCydapCTBa COBEPIIUBIIEMY MPECTYIUICHUE JIUIy U €ro
MOBE/ICHUIO JIaHA HETaTMBHAsE MOPAJIbHO-TIPABOBasi OICHKA, (PaKTH-
YECKH CJENIaHO TPEIyNpPekKICHUE O HEAOMyCTHMOCTH TOJ00HOTO
MPECTYITHOTO MOBEICHUS B OyIyIIeM. YMBIIIJICHHO COBEpIIasi HOBOE
MPECTYIUICHHUE, JUIO0 MPOSIBISET SIBHOE MPEeHEOpekeHHne K MpHumMe-
HEHHOMY K HEMY IOCYAapCTBEHHOMY MPUHYXICHHUIO.

Crnenyetr oTMeTUTh, 4TO B cTathe 18 Yromosuoro Konekca ycra-
HOBJICHO, YTO MPEINOCHUIKOM BO3ZHUKHOBEHHUS PEIUIMBA SIBISECTCS
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CYIMMOCTb JIMLIA 32 paHEe COBEPIIEHHOE YMBIIIICHHOE PECTYIUICHUE.
3akoHoaTeNb HE 00YCIOBUI BOSHUKHOBEHHUE PELUIMBA IPECTYILIe-
HUW peajbHbIM OTOBIBAHMEM HA3HAUYEHHOTO HAKa3aHUsS JIUIIOM,
paHee CyIMMBIM 33 COBEPIIEHHE YMBIIIJIEHHOTO MPECTYIICHHUS.

B crarbe 18.4 YronoBHOTO KoJEKca 3aKpEIUIEHbI Clly4au, KOTO-
pbI€ HE YUYUTHIBAIOTCS MPH omnpezesieHnd peruansa. CornacHo naH-
HOW cTarThe, MPU OMNPENCICHUU pEelUHJNBa HE YUYHUTHIBAIOTCS
MPECTYIJICHUS, HE TPEICTABISAIONINE OONBIION OOIIECTBEHHOM
OIMACHOCTH, IPECTYIUIEHHSI, COBEPILIEHHbIE HECOBEPILIEHHOJIETHUMH,
CYAMMOCTb, CHSITasl UJIM TIOTAIlICHHAsI B OPSIKE, TPETYyCMOTPEHHOM
ctarbeit 83 Hactosiuiero Komekca u cymuMocCTh 3a pecTymieHus, o
KOTOPHIM HAa3HAY€HO HaKa3aHWe, HE CBSI3aHHOE C JIMLICHUEM
CBOOO/IBI.

Uro kacaeTcsi MO3ULKUK OOPATUBIIErOCs B CBSI3U C HEOIPEIEIeH-
HOCTBIO, BO3HUKIIIEH B CTaTyCE JIMII, B OTHOIIICHUH KOTOPHIX MPHUMeE-
HEHO YCJIOBHOE HaKa3aHHe B BUE JHUIIEHUS CBOOOIBI WK OHO
OTCPOYEHO MO MPUYMHE TOTO, YTO yKa3aHHBIE JIMLa PEajbHO HE
OTOBIBAJIM HAaKa3aHUE, CIIEAYET OTMETUTD, YTO XOTsI OHU PEaTbHO HE
OTOBIBAJIM HaKa3aHUs, HA3HAYEHHOTO 32 COBEPIIEHHOE JIEIHUE TEM
HE MEHEE CUMTAIOTCS JIMIIAMH, OCYKJICHHBIMU K HaKa3aHUIO B BHUJIE
JuIIeHus cBoOoabkl. Tak, B 00oMX ciyyasix B TEPBYIO Odepeb,
OoOBHHSIEMbIC, B OTHOIIEHUU KOTOPBIX BBIHECEH OOBHUHUTEIHHBIN
MIPUTOBOP, OCYXKAAKOTCS K HAKA3aHUIO, ONPEIEIEHHOMY YTOJOBHBIM
3aKOHOJIATEJIbCTBOM M IOCJIE€ BCTYIUIEHUS MPUTOBOpPA B 3aKOHHYIO
CUIIY MOJIYHarOT CTaTyCc OCyX AeHHbIX. OIHAKO, TOCKOIBKY CYJl CUH-
TaeT BO3MOXKHBIM UX HCIpaBiIeHUE 0e3 pealbHOro OTObIBAaHUS HaKa-
3aHMs B BUJE JIUIIECHUSI CBOOOMBI WM YYUTHIBAET UHTEPECHl HAXO-
JSIIIETOCs HAa WX TIONIEYEHWH HECOBEPIICHHOJETHET0 pebeHkKa, TO
MPUHUMAET B OTHOIIEHWU HUX PEIICHHE 00 YCIOBHOM OCYXKICHUU
WM OTCPOYKE OTOBIBaHUA HakazaHus. [103ToMy olleHKa ATUX MHCTH-
TYTOB KaK BHUJa HaKa3aHUs, HE CBI3aHHOTO C JIMIIEHUEM CBOOOIBI,
HE COOTBETCTBYET CYTH U LIEJU JAHHBIX UHCTUTYTOB.

[Inenym BepxoBHoro cyna AsepOaiimxanckoil PecmyOnuku
[TocranoBnennem ot 30 ampens 2021 roma BHEC W3MEHEHHE B
[TocranoBnenue «O NpakTUKE HA3HAYEHUS CyJaMHU YTOJOBHBIX
HakazaHui» oT 25 uroHsa 2003 roga U OTMETWII, YTO MOCKOJIBKY B
crarbe 18.4 YronosHoro Konekca, 3akperuisironieil ciaydau, KOTopble
HE YUUTHIBAIOTCS TIPHU OIPEACIICHUH PElUINBa, KOHKPETHO HE YyKa-
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3aHbl JIMIA, paHee YCIOBHO OCYK/I€HHbIE HA OCHOBAHUM CTaThH JaH-
Horo Komekca, Takoe ocCyXkIe€HHE HE JOHKHO YUMUTHIBATHCS MpU
OTIpe/IeNICHNH PEIIH/IMBA JIUIIh B CIIy4ae HECOOTBETCTBHUSI YCIIOBHSIM,
yKa3aHHBIM B cTarbe 18.1 YrojmoBHOTo kojmekca (K MpuMepy, €ciu
JIUI0 paHee ObIIO YCIIOBHO OCYKJIEHO 3a IMIPECTYTUICHUE, COBEPIIICH-
HOE 10 HEOCTOPOXKHOCTH ) MJIM OTHECEHHOCTH K (paKkTaM, YKa3aHHBIM
B crathe 18.4 (T.e. ecnu JIUI0 paHee OBLIO YCIOBHO OCYKIEHO 3a
MPECTYIJICHUE, COBEPIICHHOE 1O JOCTHKEHUS COBEPIICHHOICTHS
WJIU TPECTYIUICHUE, HE MPEeCTaBIIsIonIee O0NbIION 001IeCTBEHHON
OTIaCHOCTH, JIUOO MO KOTOPOMY Ha3HAYEHO HaKa3aHWe, HE CBI3aHHOE
C JIMIIEHUEM CBOOOJIbI, K TAKOMY HAaKa3aHUIO KaK MCIPAaBUTEIbHBIC
paboThl, OTpaHUYEHUE 110 BOSGHHOMU CTyKO0€e, CoJiep >KaHue B TUCIIHTI-
JMHAPHON BOMHCKOW YacTH).

Crnenyer emie pa3 MOAYEPKHYThb, YTO YCIOBHOE OCYXKIEHUE U
OTCpOYKa OTOBIBAaHMS HaKa3aHUS SBJISIOTCS JIBITOTHOW (GopMoi
YTOJIOBHO-TIPABOBOM OTBETCTBEHHOCTH, MIPUMEHSIEMOM B CIydasx U
Ha OCHOBaHMSIX, YCTAaHOBJICHHBIX B 3aKOHOmaTenbcTBe. Mcxons u3
MPUHIINIIA TYMaHW3Ma, 3aKOHOJATeNb 3aKpPErnusl BO3MOXKHOCTH
WCITOJIb30BAHUS ITHX YTOJOBHO-TIPABOBBIX CPEJCTB B CiIydyae IMpH-
3HAHMSI BO3MOXKHBIM MCIIPABICHUE OINpPEACICHHON KaTeropuu JHIL
0e3 peaJbHOTO OTOBIBAHMS HAaKa3aHWsS M HM3O0JSIUU OT OOIIecTBa.
OcHoBHOE TpeOOBaHME 3aKOHONATEIBCTBA JJISI HMCIBITATEIHHOTO
CpOKa WJIH TepHoa OTCPOUYKH OTOBIBAHUS HaKA3aHUS 3aKITFOUACTCS
B BBITIOJTHEHUU OCYK/ICHHBIM BO3JIOKCHHBIX Ha HETO 00SI3aHHOCTEH,
y4acTUU B OOYYEHHH U BOCIIUTAHUH PeOEHKa, a TAK)KE BO3/IEPKAHUU
OT COBEPIIECHUS HOBBIX MIPABOHAPYIICHUH.

CornacHo ctatbe 83.3 YroioBHOIO KoJieKca, CyIMMOCTh CUNTAET-
Csl TIOTAIIEHHOW B OTHOIIEHWU JIUI], YCIOBHO OCYXJICHHBIX-TIO
WMCTEUYCHUH WCHBITATEIPHOTO CPOKAa, a NMPH HAJIMYUHA HEOTOBITOTO
JIOTIOJIHUTENFHOTO HAaKa3aHUSA-TAK)KE W MO HCIOIHEHHH JIOTOJHU-
TEIHHOTO HAKa3aHUs, B OTHOILIEHUH JIUI] KOTOPHIM OTObIBAaHUE HaKa-
3aHUSI OTCPOUYEHO, 110 OCBOOOXKIECHNUU OT HAaKa3aHUs UM HEOTOBITON
YaCTH HAKa3aHUs B IOPSAAKE, NMPEIyCMOTPEHHOM cTarben 79.3
Hacrosero Konekca.

Taxum 00pa3om, co3HATENIbHOE COBEPILIEHNE B IEPHOJ OTCPOUKU
OTOBIBaHMS HaKa3aHWs WM UCIIBITATEILHOTO CPOKa MPECTYTIUICHUS
JTUIOM, (PAKTHYECKU OCYKICHHBIM K HAaKa3aHUIO B BUJIC JTUIICHHUS
CcBOOOMIBI 32 YMBINUICHHOE COBEPIICHHUE MPECTYIUICHUS, ICTHUIO
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KOTOPOTrO TOCYyJapCTBOM JaHa HETaTUBHAs MOpPaJbHO-IIPABOBAs
OLIEHKA, CBUJICTEIILCTBYET 00 OOIIECTBEHHON OMACHOCTH €r0 JIMYHOCTU
U CJIOKHOM HcIpaBieHuu. Takum 00pa3oM, TOBTOPHOE COBEPILICHHE
YMBIILJIEHHOTO TPECTYIUICHUs] 3TUMH JIMIIAMU B TEPHUOJ HErora-
LICHHOM WJIM HECHATOM B YCTAHOBJIEHHOM 3aKOHOM IOPSJIKE CyIU-
MOCTH JIOJDKHO PacCLiEHUBAThCS KAK PELUUIUB MPECTYIUICHUM.

Ha ocHoBanuu BheiensnoxeHHoro Ilnenym KonctutynmonHoro
Cylda CUMTAET, YTO 3a MCKJIIOYEHUEM CIIy4aeB, MPELYyCMOTPEHHBIX
crarbeit 18.4 YrojgoBHOro Kojekca, B COOTBETCTBHU CO cTarheit 18.1
YrosoBHOTO KOAEKCa IMOBTOPHOE COBEPIICHUE YMBIIIICHHOTO
INPECTYIUICHUS JIMLIOM, YCIOBHO OCYXKJIE€HHBIM K HAKa3aHUIO B BUJIE
JIMIIEHUST CBOOOJBI WJIM KOTOPOMY OTOBIBAHME HAKa3aHUs B BUJIC
JHIIEHUS] CBOOOIBI OTCPOYEHO B COOTBETCTBUU cO cTaThsimu 70 u 79
nanHoro Konmekca co3znmaer penuanB npecTyIUIeHUH.

Uto KkacaeTcs MOCTABJICHHOTO B OOpalleHUU APYroro BOIpoca,
CJeAyeT OTMETUTb, YTO Ha ocHOBaHMM cTartbu 318.1 VYromoBHO-
npoIeCcCyaabHOro Kojekca Azepoaiimkanckoi PecryOnuku (nanee —
YronoBHO-TIpOIIECCYaTIbHbBIN KOAEKC), YCTaHABIMBAIOLICH MPEIeIIbl
cyaeOHOro pa3OupaTebCTBa, BO BpeMsi Cy1eOHOTo pa3ouparesibcTBa
YTOJIOBHOE JI€JI0, MaTepualibl YIPOILIEHHOIo A0CYIeOHOro mpo-
U3BOJICTBA WJIM >kajio0a B MOPSIKE YACTHOTO OOBHMHEHHUsSI paccMmar-
pUBAIOTCS TOJNBKO B Tpeleiax OOBHHEHUs, BBIIBUHYTOTO IMPOTUB
0OBUHSIEMOIO WM MPEJICTABICHHOTO CYTY.

Ucxons u3 copeprkanusi yka3aHHOW CTaThU, CIEAYyeT yKa3arh, YTO
Cyll, pacCMaTpUBaIOIIUi OOBUHEHUE IO YTOJIOBHOMY JIeJy B OTHO-
HMIEHUH OOBUHSEMOTO, JIOJDKEH paccMaTpuBaTh BOMPOCHI UMEHHO B
npeenax JaHHOTO OOBUHEHUS, TIPEJCTABICHHOTO CY/ly, B TOM YUCIIE
B CBSI3U C OTCYTCTBHEM (DaKTOB, MCKIIIOUAIONIMX MPU3HAHUE JIMIIA
BUHOBHBIM TIO TIPEABSIBICHHOMY OOBHHEHHUIO U €r0 HaKa3aHue, He
BBIXOJISl 32 MpEesibl UMEHHO KOHKPETHOTO OOBHHEHMS, MPEICTaB-
JIEHHOTO CyJly U B COOTBETCTBHM C HUM, JOJDKEH PEUIUTh BOIPOC O
Ha3HAUCHUM HaKa3aHUs OOBUHSIEMOMY M HE BMEIIUBASICh B BOMPO-
Chl, CBSI3aHHBIE C OOBHHEHHEM, PACCMOTPEHHBIM JI0 HETO APYTHUM
CyZIOM, B TOM YHUCJI€ B BOIIPOC O HAa3HAYEHUU HAKa3aHUS IO ITOMY
oOBuHeHMIO. Tak, TaHHBIE BOMIPOCHI HA OCHOBAHUU HOPM YTOJIOBHO-
MPOIIECCYAIbHOTO 3aKOHO/IATENIbCTBA SBISUTMCH MPEIMETOM Pa3owu-
paTenbCTBa IPYroro Cy/ia U B Pe3yJbTaTe PacCCMOTPEHHUS 3TOTO Jielia
OBLT BBIHECEH COOTBETCTBYIOIIUN MPUTOBOP.
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YronoBHO-poLIECCYaTbHOE 3aKOHOAATEILCTBO OTHOCHUT TIOJIHO-
MOYHE MO HUCHPABICHUIO TOW WM WHOM OIIMOKH, IOMYIICHHON
CYZIOM B IIPUTOBOpE, HE K Cy/Ay, pacCMaTpuBaroieMy oOBUHEHHUE TI0
HOBOMY YTOJIOBHOMY JI€JTy B OTHOILIEHUHU JAHHOTO JIMIA U perlaro-
oieMy B COOTBETCTBUHM CO cTarbsimu 66.5 wim 67.1 YromnoBHOro
KOJIEKCa BOIIPOC O HAa3HAYCHUM HaKa3aHUs, a, YCTAHOBUB IPOLIETY-
pBI 00XaOBaHUs MPHUTOBOpPA B AMEIUISIIMOHHOM M KAacCAllHOHHOM
MOPSJIKE, K CyAaM aleJUIIIMOHHON U KACCAIMOHHON MHCTAHLIHM.

Tak, Ha ocHOBaHuMU cTarbu 64.1 YromoBHO-IIPOIECCYaTBHOTO
KOJIeKCa BCTYINHMBILIKE B 3aKOHHYIO CHJIY MOCTAHOBJIEHHUS, a PaBHO
yKa3aHUs, MPU3bIBBI M HMHbIE 3aKOHHbIE OOpAaIeHHs OpraHa, OCy-
IIECTBIISIOIIETO0 YTOJIOBHBIM Mpolece 00s3aTesibHbl Il BCEX TOCY-
JAPCTBEHHBIX OPTaHOB, (PU3MUECKUX U FOPUINUECKUX JIUIT U TTOICKAT
0€30roBOPOYHOMY HCIIOJIHEHHUIO. Ha TeppUTopun A3epOailxaHCKon
Pecny6nuku.

Hopmbr tmaBer XLVII YronoBHO-mpouecCyaqbHOTO KOJEKCA,
PEryIupysl BOIIPOCH! MPUHECEHUS aNeIUTSIIIMOHHON Kalo0bl U are’-
JSIMUOHHOIO IIPOTECTA HA IIPUTOBOPHI M MIOCTAHOBJIEHUS CY/IOB IEp-
BOM WMHCTaHLIMM, HE BCTYINHUBILIWE B 3aKOHHYIO CHJIY, MOBTOPHOTO
pacCMOTPEHUSI NAHHBIX IMPUTOBOPOB U MOCTAHOBJIEHUH, OTHOCST
MOJIHOMOUHS IO OTMEHE MPUTOBOPOB U MOCTAHOBIIEHUM CYHOB Iep-
BOM MHCTAHIIMY U BHECEHUIO B HUX U3MEHEHUH K Cy/y aneuIsuOH-
HOM MHCTaHIMHU (paccMaTpUBAIONIEMY €0 00 00XKAJIOBaHUM WU
ONPOTECTOBAHWN UMEHHO 3THX MPUTOBOPOB U IMOCTAHOBJICHHUIA).

Kpome Toro, cmeayer OTMETUTh, YTO Ha OCHOBAaHUU
[Tocranosnenus I[lnenyma KonctutynmonHoro cyma «O ToikoBa-
Huu crare 397.1 u 397.2 VYronoBHO-IIPOLIECCYaIbHOTO KOJAEKCa
AzepOaitmxanckoi Pecryonuku» ot 12 mas 2009 rona, moBTOpHOE
paccMoTpeHue penieHus (B TOM 4HCie MPUToBOpa) cyda IMepBOit
WHCTAHIINM, HE BCTYNHBUIETO B 3AKOHHYIO CHJIy B alleJUISIIUOHHOM
HOPSIKE CIIEAYET pacCMaTpUBaTh Kak CPEICTBO UCIPABICHUS Cy1€0-
HBIX OMOOK. B Takoro poma mpou3BOACTBE yCTaHABIMBAIOTCA U
YCTPAHSIOTCS NpPaBOHAPYUIEHUs], MOBIMABIIME WU MOTYILIHE
MOBJIUATH HA BCECTOPOHHEE U MOJIHOE UCCIIEOBAHNE 00CTOSITENLCTB
Jiesia BO BpeMsi JOCYAeOHOr0 U MpeIBapUTENILHOTO Cy/1e0HOro pac-
CJIeIOBaHMs, Jady HaJJIexkKallel yroJoBHO-IIPaBOBOW OLIEHKH COBEP-
[ICHHOMY TPECTYITHOMY JISSTHUIO B 00ecreueHue MpaB y4acTHUKOB
YTOJIOBHOTO Ipoliecca. A 3TO MO3BOJSIET BBILIECTOALIEMY CYIY
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CBOEBPEMEHHO OTMEHHUTh HE3aKOHHBIN MJIM HEOOOCHOBAaHHBINA MPH-
TOBOp, BBIHECEHHBIN CYJ0M NEPBO MHCTAHLWU, U BBIHECTU HOBBII
npuroBop. Takum 00pa3oM, HCHPABISIOTCS CyAeOHbIE OIIMOKH,
JOMYIIIEHHbIE BCIIEJCTBUE HAPYIICHUH, COBEPIICHHBIX HAMEPEHHO
7100 MO OTUIOLITHOCTH, U CBOEBPEMEHHO MPEIOTBPAIIAIOTCS TXKKUE
MOCJIEJICTBUS STUX OLIUOOK.

A nHopmbl maBel XLVIII YromoBHO-npoliecCyanbHOTO KOJAEKCa
OTHOCSIT MOJHOMOYHS MO MEPECMOTPY B KACCALIMOHHOM MOPSJIKE
KacCallMOHHOM KajloObl M KaCCAIlMOHHOTO MPOTECTa HA MPUTOBOPHI
U TIOCTAHOBJICHUS, BHIHECCHHBIC CyJaMU ameUISIIIAOHHON WHCTaH-
U (Ha BCTYIHMBILIKE B 3aKOHHYIO CHUJTy aKThl), OTMEHE U H3MEHe-
HUIO JAHHBIX IPUTOBOPOB U MOCTAHOBJIEHUH K Cyqy KacCalldOHHOM
WHCTAHIIUU.

CornacHo MOPSAKY, 3aKpPEIUICHHOMY cTarhbedl 66.5 YroloBHOTO
Konekca, mo Tem ke mnpaBuiam (COBOKYMHOCTH MPECTYIJICHUIN)
Ha3Ha4aeTcsl HaKa3aHUe, eclii OyldeT YCTaHOBIIEHO, YTO OCYXICH-
HbII BUHOBEH €I1I€ U B IPYTOM MPECTYIJICHUU, COBEPILIEHHOM UM J10
BBIHECEHUSI MIPUTOBOpA Cy/a MO MEPBOMY JEIY IMOCIE BBIHECEHUS
CYZIOM IIpUTOBOpa 1o Jeny. B aToM ciiyyae B OKOHYaTeJlbHOE HaKa-
3aHME 3aCUUTHIBACTCS OTOBITOE 110 MEPBOMY IIPUTOBOPY Cy/a.

CornacHo crarbe 67.1 YromoBHOro kojekca, Npu Ha3HAYEHUU
HaKa3aHUsI 110 COBOKYITHOCTU MPUTOBOPOB K HaKa3aHUIO, HA3HAYECH-
HOMY 10 TIOCJIEIHEMY IPUTOBOPY Cy/a, HEOTOBITasl YaCTh YaCTUYHO
WJTU TIOTHOCTBIO MPUCOETUHACTCS K HAKa3aHUIO, M0 MPEIbIIYIIEMY
IIPUTOBOPY CyZa.

N3 conepxanus crareit 66.5 u 67.1 YroioBHOro Kojekca cleny-
€T, YTO MOJHOMOYHS CyJla, PACCMaTPUBAIONIETO JEJIO O COBEPIICH-
HOM JIUIIOM HOBOM MPECTYIUICHUH, HE MPETyCMaTPUBAIOT BHECCHUS
W3MEHEHU B MPEIbIAYIINNA MPUTOBOP U TPEOYIOT UCXOAUThH HaKa3a-
HUS1, HA3HAYEHHOTO MPEIbIAYIINM IPUTOBOPOM.

Taxum o6pazom, cyl, paccMaTpuBaroOuil 0OBUHEHHE 10 HOBOMY
YTOJIOBHOMY JI€NTY, HE YIIOJIHOMOYEH BMEIINBATHCS B IIPUTOBOP JPY-
roro cyza, B TOM 4YHMCJI€ 3aHOBO Ha3HauyaTh HaKa3aHUE 3a MpPeIblay-
niee AestHue 3toro auna. OKoHYaTelbHOE HaKa3aHUE JIOJKHO OBITh
HA3HAYEHO C YYETOM HaKa3aHWs, HA3HAYEHHOT'O CYJOM, BBIHECIIUM
MpeAbIIYIIHI TPUTOBOP.

B t0 xe Bpemsa [lnenym KoHCTUTYIIMOHHOTO Cyzna c4yuTaer 0co-
OCHHO Ba)XXHBIM OTMETHUTH, YTO B MPUTOBOPE WM MHOM HTOTOBOM
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CyIeOHOM pEIIeHUH MOTYT UMETh MECTO OIpPEICIICHHBIC ONIHMOKH,
HESICHOCTH ¥ COMHUTEIIbHBIE MOMEHTBI, HE CBS3aHHBIE C TIPABO MPH-
MEHEHHUEM B MPUTOBOPE WIIM WHOM OKOHYATEIIHHOM MTOCTAHOBICHUU
Cyla, He BIUSIONIME Ha CYTh IMpHUTOBOpa. Bompoc o paspemiennn
COMHCHHA W HESICHOCTEH, JONMYIICHHBIX B TOJOOHBIX Ciydasx,
ompenensieTcs cratbeil 518 YromoBHO-TIPOIECCYaTbHOTO KOAEKCA.
Ha ocHoBanumM yka3zaHHOI CTaTbu CyJl, TOCTAHOBHUBIIHKI MPUTOBOP
WM MHOE HMTOTOBOE CYAeOHOE pEIICHHE, BIPABE IO 3asBICHUIO
OCYXJICHHOTO WJIM TIPEJICTABUTENS FOPUANIECKOTO JIUIa, B OTHOIIIC-
HUW KOTOPOTO TIPUMEHEHBI YTOJIOBHO-TIPABOBBIC MEPHI, TIPE/ICTaBIIC-
HUIO YYPESXKICHUS WM OpraHa, HCIOJHSIONICT0 HaKa3zaHWE WIIH
MHBIEC YTOJIOBHO-IIPABOBOTO XapaKTepa, PaBHO MO COOCTBEHHOW MHU-
[MaTUBE Pa3peliaTh CICAYIONINE COMHEHUS U HESCHOCTH, BO3HH-
KafOIIHUe TPH MCIIOTHCHUH TOTO MPUTOBOPA WJIM WHOTO MTOTOBOTO
Cy€OHOTO pelIeHHUs:

— TOYHO OIPEICIIUTh MPEeNT HaKa3aHUs, BUIBI U TIPEICIbl YTo-
JIOBHO-TIPABOBBIX MEP, HAa3HAYEHHBIX IOPUIUYECKUM JUIAM, €CIH
OHH HE YCTAHOBJICHBI IPUTOBOPOM;

— ONPEICITATh BUJ] YUIPESKICHUS OTOBIBAHUS HaKa3aHUS WA BOC-
MUTATEIBHOTO YUPEXKICHUS, B KOTOPOM JOJDKHO OTOBIBATHCSI HAKa-
3aHUE B BUJIC JIMIICHUS CBOOOIBI, €CIIM OH HE OMpECIIeH MPUTOBO-
poM;

— PEIIUTh BOMPOCHI O MEPe MPECEUCHUs, pacupeaeieHun Ccyneo-
HBIX M3CPKEK WJIH CyIbOe BEIIECTBEHHBIX JOKAa3aTelIbCTB, €CIH
OHHU HE PEIICHBI B IPUTOBOPE JTUOO PEIICHBI B HEM HESICHO;

— YCTPaHUTh JIPYTHE HESICHOCTU CBOETO MPUTOBOpA WU HHOTO
WUTOTOBOTO PEIICHHUS.

Kak yxe oTrmedanocs, mpyu Ha3HAYCHUH HAKa3aHUS MO COBOKYII-
HOCTH TIPUTOBOPOB CYJI, PACCMaTPHUBAIOIINK OOBHHEHHE TI0 HOBOMY
YTOJIOBHOMY JI€ITy, CBSI3aH C TPEABLAYIIIMM ITPUTOBOPOM Cy/a, BEIHE-
CEHHBIM B OTHOIIIEHUU 3TOT0 0OBUHSEMOT0. TaK, COTIACHO MOPSAKY
Ha3HAYCHHUS HAKa3aHUS 0 COBOKYITHOCTH IPUTOBOPOB CYJ TOJ-
HOCTBIO WJIH YaCTHYHO MPHUOOIIACT HEOTOBITYIO YacTh HaKa3aHWSI,
HA3HAYCHHOTO TI0 MPEIBIIYIIeMy IPUTOBOPY, K HAaKa3aHUIO, HAa3HA-
YEHHOMY T10 HOBOMY IPUTOBOPY. A HEyCTpaHEHHE OIIMOOK, JOITy-
HICHHBIX B MPEABIAYIIEM MPUTOBOPE, U NPU BBHIHECEHUU HOBOTO
MIPUTOBOPA MOXKET MPUBECTH K OTSTYEHUIO MOJIOKEHUS OCYKIEHHO-
TO U YBEIIMYCHHIO CpOoKa HakaszaHus. [loaTomy cya, paccmarpuBaro-
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muif 0OBUHEHHE TI0O HOBOMY YTOJIOBHOMY JI€NTY, BIIPAaBE Pa3bsICHUTH
3aMHTEPECOBAHHBIM JIUIAM OOpaIlleHne B COOTBETCTBYIOIIHA Cy/ B
HEJIAX YCTPAaHEHUS OITMOOK U HESICHOCTEM, HE CBSI3aHHBIX C MPUMeE-
HEHUEM IIpaBa B MPEAbIAYyIIEM IPUTOBOPE U HE BIUSIOUIUX HA CYTh
npurosopa. B aTom ciydae 1o 3asBICHHIO 3aMHTEPECOBAHHBIX JIMII
WIK TI0 COOCTBEHHOUN WMHHUIIMATUBE CyJa IMepell COOTBETCTBYIOIIUM
CY/ZIOM BOIIPOC JJIsl yCTPAHEHUs JOMYIIEHHBIX B MPUTOBOPE OMIMOOK
Y HESICHOCTEM.

Ha ocHoBanuu BeimensnoxenHoro Inenym Koncrtutynmonnoro
CyAa IPUXOJIUT K CIEAYIOIINM BBIBOJAM:

— 3a HCKIIIOYEHUEM CJIy4yaeB, MPEAYyCMOTPEHHBbIX cTarbeil 18.4
VYTrooBHOro KojeKca, B COOTBETCTBHU co cTarheit 18.1 YromoBHoro
KOJIEKCa IMOBTOPHOE COBEPIICHUE YMBIIUIEHHOTO MPECTYIICHUS
JIUIIOM, YCJIOBHO OCYXKJIEHHBIM K HaKa3aHUIO B BUJIE JIMIIIEHUS CBO-
00/bl WM KOTOPOMY OTOBIBAaHHE HAKa3aHWs B BUJE JIUIICHHUS CBO-
00/IbI OTCPOUYEHO B COOTBETCTBHM CcO cTarbsimMu 70 u 79 maHHOTrO
Konekca, co3gaer penuanB NpecTyIsIeHU;

— B COOTBETCTBUU C TpeOoBaHMsIMHU cTaTbu 318 VYronoBHO-mpo-
LIECCYaJIbHOTO KozieKca, a Takxke HopM miaB XLVII u XLVIII nanHo-
ro Konekca cyn He BripaBe BHOCUTHh KaKHe-THOO U3MEHEHUS B MPH-
TOBOp JPYTroro Cyia IpU HAa3HAYCHWM HAKa3aHWs IO CTaTbiaM 66.5
niu 67.1 YronoBHOTO KOJ€eKca;

— Ilo 3asBNEeHUIO 3aMHTEPECOBAHHBIX JIUIl WJIM TI0O COOCTBEHHOM
WHUIMATHBE CyJa Tepel] COOTBETCTBYIOIIUM CYIAOM JOJKEH OBITh
MOCTABJIEH BOMPOC B IEJSX YCTPAHEHUSI OUIMOOK U HESCHOCTEH, HE
CBA3aHHBIX C IPUMEHEHUEM MpaBa B MPEAbIAYIIEM IPUTOBOPE U HE
BIUSIIONIMX Ha CyTh IPUTOBOpPA, MPU HA3HAUYCHUM HAKA3aHUS IO
cTaTthaM 66.5 unu 67.1 YTomoBHOTO KOJEKCA.

PykoBoactBysace wacthto VI crarem 130 Konctutynuun
Azepbaitmkanckor Pecriybmuku, crarbsimu 60, 62, 63, 65-67 u 69
3akona Asepbaifkanckoit Pecryonuku «O KoHCTUTYyITMOHHOM
cyne», Ilnmenym KouctutynunonHoro cyma AsepOaiiiKaHCKOM
Pecny6nuku

HOCTAHOBMUIJI:

1. 3a uckiroueHueM ciiyyaeB, IPEeIyCMOTPEHHBIX cTarbeil 18.4
VYronoBHoro kozgekca AzepOaiimkaHckoil PecnyOiuku, B COOTBET-
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cTBUU co cTaTheil 18.1 YromoBHOro koaekca, MOBTOPHOE COBEpIIIE-
HUE€ YMBIIUIEHHOTO MPECTYIJICHUS JIULIOM, YCIIOBHO OCY>K/ICHHBIM K
HAKa3aHWIO B BHUJE JIMILIEHUS CBOOOIBI MJIM KOTOPOMY OTOBIBaHUE
HaKa3aHWs B BUJIC JIMIIIEHUSI CBOOOJIBI OTCPOUYCHO B COOTBETCTBHH CO
ctarbsiMu 70 1 79 naHHOTO KOZAEKCa CO3/1aeT PEIUAMB IpPECTyILie-
HUM.

2. B cootBerctBUM ¢ TpeOoBaHusMH cTatbu 318 VYromoBHO-
MpOIEeCCyaTbHOTO Kojiekca A3zepOaiikanckoit PecnyOnmuku, a
takxke HopM m1aB XLVII u XLVIII nannoro Kogekca cyn He BripaBe
BHOCUTH KaKHe-TMOO W3MEHEHHUs B TMPHUTOBOP JPYToro cCyaa MpH
Ha3HAUEHWM Haka3aHus Mo crarbsM 66.5 wm 67.1 VYromoBHOro
Kozekca Azepbaiimkanckoil PecyOmuku.

3. Ilo 3asBIEHMIO 3aMHTEPECOBAHHBIX JIUI] UJIU MO COOCTBEHHOM
WHUIIMATUBE Cy7a, TEpe]l COOTBETCTBYIONIUM CYJOM JIOJDKEH OBIThH
MOCTaBJICH BOIIPOC B LENSX YCTPAHEHHUS OIIMOOK M HEJJOpa3yMEeHHI,
HE CBSI3aHHBIX C MPUMEHEHHUEM IpaBa B NPEIbIAYIIEM IPUTOBOPE U
HE BJIMAIONIMX Ha CyTh MPUTOBOPA, IPU HA3HAYCHUM HaKa3aHUS 10
cratbsiM 66.5 mmm 67.1 YromoBHOro Kozmekca A3zepOaiipkaHCKON
PecnyOmuku.

4. IlocTaHOBNIEHUE BCTYIAET B CHIIY CO JIHS OITyOJIMKOBaHUS.

5. TloctanoBneHue omyOiIMKOBaTh B razerax ‘“AsepOaiikan”,
“Pecnybnuka”, “Xanr razetu”, “bakunckuii pabounii” u “BecTtHuke
KoncrutymmonHnoro cyna AzepOaimxanckoit PecmyOmukn”.

6. [TocTaHoBIIeHNE SBISETCS OKOHYATEIHLHBIM U HE MOXKET OBITh
OTMEHEHO, M3MEHEHO WM OQUIMATbHO HCTOJKOBAHO HU OJHUM
OpPTaHOM WJIH JIUIIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azoarbaycan Respublikasi inzibati Xatalar Macallosinin 34-1 va
156.2-ci maddoalorinin homin Macoallonin 30.2, 610-618-ci
maddolari ila alagali sokilda sorh edilmasina dair

22 dekabr 2021-ci il Baki sohoari

Azoarbaycan Respublikast Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Humay Ofendiyeva,
Révson Ismayilov, Ceyhun Qaracayev (moruzogi-hakim), Rafael
Qvaladze, Mahir Muradov, Isa Necefov vo Kamran Sefiyevden
ibarot torkibdo,

mohkoame katibi Feraid Oliyevin istiraki ile,

Azoarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VI hissesine, “Konstitusiya Moehkemesi haqqinda” Azerbaycan
Respublikas1 Qanununun 27.2 ve 33-cii maddalerine ve Azerbaycan
Respublikas1 Konstitusiya Mahkamaesinin Daxili Nizamnamaesinin
39-cu maddesine miivafiq olaraq, xiisusi konstitusiya icraatinin
yazili prosedur qaydasinda kegirilon mahkema iclasinda Gence
Hoarbi Mahkemasinin miiraciati asasinda Azerbaycan Respublikasi
Inzibati Xatalar Macollasinin 34-1 ve 156.2-ci maddslerinin hemin
Macollonin 30.2, 610-618-ci maddsleri ilo alagali sokilds serh edil-
mosind dair konstitusiya isine baxdi.

[s iizro hakim C.Qaracayevin meruzesini, maragli subyektlorin
niimayondalari Gence Harbi Mahkemaesinin hakimi K.Muxtarovun
vo Azarbaycan Respublikast Milli Maclisi Aparatinin sektor miidiri
K.Pasayevanin, miitoxessislor Azerbaycan Respublikasi Bas Proku-
rorlugunun Hiiquqgi toeminat ve insan hiiquqlar1 masslaleri idaresinin
roisi A.Osmanovanin, Baki Apellyasiya Moahkomasinin hakimi
F.Qasimovun, Baki Herbi Mehkemasinin sedri H.Hesenovun miila-
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hizsalerini vo is materiallarini aragdirib miizakire ederak, Azarbay-
can Respublikas1 Konstitusiya Mohkemasinin Plenumu

MUDYYON ETDI:

Gonco Hoarbi Mahkemasi Azoerbaycan Respublikasinin Konstitu-
siya Moahkemesine (bundan sonra — Konstitusiya Moahkemasi)
miiraciot edorok Azerbaycan Respublikasi Inzibati Xotalar
Maocoellosinin (bundan sonra — inzibati Xoetalar Macellesi) 34-1 ve
156.2-ci maddelerinin homin Macellonin 30.2, 610-618-ci madde-
larine miinasibatdo sorh edilmeasini xahis etmisdir.

Miiraciotde qeyd olunmusdur ki, 12 iyul 2021-ci il tarixinde
N sayli horbi hissenin sabiq miiddatli haqiqi herbi xidmet herbi
qulluggusu E.Nagiyev barasinde Semkir harbi prokuroru terafinden
Inzibati Xotalar Macalloesinin 612.1-ci maddesi ile inzibati xota
haqqinda is lizre icraatin baslanmasi haqqinda gerar gebul edilerok
baxilmasi ii¢lin Gance Herbi Mehkomasine gonderilmisdir. Belo
ki, E.Nagiyev 22 aprel 2021-ci il tarixinde Inzibati Xetalar Macal-
losinin 612.1-ci maddesinde nozerde tutulmus emsali torotmisdir.

Inzibati Xotalar Macallesinin 612.1-ci maddesinde miieyyen
olunmusdur ki, tabelik miinasibatlerinde olmayan harbi qulluggular
arasinda qarsiliqlt miinasibatloerin nizamname gaydalarini pozma,
yoni bir harbi qullugcunun digerinin seraf ve loyaqetini algaltmasi
Vo ya ona zor totbiq etmasine gore on giinden bir ayadek miiddeato
inzibati habs tatbiq olunur.

Hoamin Macellenin 156.2-ci maddesine gore, barasinde inzibati
habs totbiq edilmis bu Macellenin 610-618-ci maddelerinde goste-
rilon xotalar1 torotmis soxslor hauptvaxtda, diger soxslor ise miiva-
fiq icra hakimiyyeti orqanimnin miieyyen etdiyi yerlorde miihafize
altinda saxlanilir.

Miiracietdon goriindiiyii kimi, E.Nagiyev hoarbi hisse komandirinin
omri ile harbi xidmat miiddatini basa vurduguna gore 3 iyul 2021-ci
il tarixinden herbi hissenin soxsi heyatinin siyahisindan, orzaq ve
osya teminatindan ¢ixarilmaqla geydiyyata durmagq ii¢iin Azerbaycan
Respublikasinin Seferbearlik ve Harbi Xidmete Cagiris iizre Dovlet
Xidmatinin Agdam rayon s6basine gondarilmisdir.

Miiraciotedon Azerbaycan Respublikasinin 1997-ci il 3 oktyabr
tarixli Qanunu ile tesdiq edilmis “Herbi xidmetkegmo haqqinda”
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Osasnamoenin (bundan sonra — “Herbi xidmetke¢moe haqqinda”
Osasnama) 20-ci maddasina istinad edarok geyd etmisdir ki, bilava-
sito horbi hissodon buraxilan harbi qulluqgular {igiin horbi xidmetin
sonu onlarin harbi xidmeatden buraxilmasi ile elagedar harbi hisse
komandirinin emri ile herbi hissenin soxsi heyatinin siyahisindan
cixarildigi giin hesab edilir.

Bununla slagedar Gence Herbi Moahkemaesi hesab edir ki,
E.Nagiyev ordu siralarindan terxis olundugu ve miivafiq olaraq
horbi qullugeu statusunu itirdiyine gore, inzibati hebs tenbeh
tadbiri tetbiq olunacagi teqdirde onun hauptvaxtda ve ya miivafiq
icra hakimiyyeti organinin miieyyen etdiyi yerlorde miihafize
altinda saxlanilmasi geyri-miioyyondir.

Miiracioetde galdirilan diger mesale ise Inzibati Xatalar Macalle-
sinin 41-ci faslinde nazerds tutulmus xetalara (610-618-ci maddoe-
lar) gore inzibati habs totbiq olunacagi halda hebsin hemin Macel-
lonin 34-1-ci maddasine miivafiq olaraq cerima ilo avez edilmasi-
nin miimkiinliiyii ilo baghdir. Belo ki, Inzibati Xotalar Mocellosinin
34-1-ci maddesine gora, bu Macallonin Xiisusi hissasinda inzibati
xotaya gora miioyyen edilmis sanksiyada nezerde tutulmus ictimai
isler ve ya inzibati habs noviinde inzibati tenbehin tatbiq edilmasi
bu Macallonin 28.4-cli ve ya 30.2-ci maddslerinin teleblerine
osason miimkiin olmadiqda, hakim inzibati xota tOrotmis soxs
barosinde bu Macellonin Xiisusi hissesinin miivafiq maddesinde
nozerde tutulmus inzibati tenbeh avoazine iki yiiz manatdan bes yiiz
manatadek mablagde cerime ndviinde inzibati tenbeh totbiq edir.

Gostorilonlare asason Gonco Harbi Mohkemaesi vahid mahkeme
tocriibasinin formalasdirilmasi, inzibati xatalar qanunvericiliyinin
eyni qaydada tetbiginin toemin edilmesi, eloco do hiiquqi miiayyenlik
prinsipinin taleblerine emael edilmesi maqsadi ile yuxarida
geyd olunan masalalera aydinliq getirilmasi ili¢iin Konstitusiya
Moahkemasine miiraciot etmak gorarina golmisdir.

Konstitusiya Mahkemesinin Plenumu miiraciotle alagadar asagi-
dakilarin qeyd olunmasini zeruri hesab edir.

Inzibati Xotalar Macoallesi Azarbaycan Respublikasmin Konsti-
tusiyasina, hamiligla gebul edilmis beynalxalq hiiququn normalari-
na ve prinsiplorine asaslanir.

Inzibati Xotalar Macellasinin 2-ci maddesine asasen, Inzibati xo-
talar qanunvericiliyinin vezifelori insan ve vetondas hiiquqlarini vo
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azadliglarini, onlar saglamligini, ahalinin sanitariya-epidemioloji
salamatligini, ictimai menaviyyati, miilkiyyeti, sexslerin iqtisadi
maraqlarini, ictimai qaydani ve ictimai tehliikesizliyi, otraf miihiti,
idaracilik qaydalarin1 qorumaqdan, qanungulugu mohkemlendir-
mokdoen ve inzibati xatalarin qarsisini almaqdan ibaratdir.

Yalniz bu Mocolle ilo nezerde tutulmus inzibati xetanin térodil-
mosinde togsirli hesab edilon vo inzibati xata torkibinin biitiin diger
olamatlorini dasiyan emsli (haroket ve ya herakatsizliyi) torotmis
soxs inzibati mesuliyyete celb olunur (Inzibati Xetalar Macellesinin
3-cii maddasi).

Inzibati Xatalar Moacallosinin 4-cii maddesine gore, bu Macallo
insan ve votondas hiiquqlarina ve azadligqlarina hérmat edilmosi,
qanunguluq, qanun qarsisinda beraberlik, tegsirsizlik prezumpsiyast,
odalatlilik ve inzibati xetalarin qarsisinin alinmasi prinsiploerine
osaslanir.

Inzibati Xotalar Mocallosinin 6.1 ve 31.1-ci maddelerinin telob-
lorino gbro, inzibati xotaya goOre inzibati tonbeh bu Maocoelloyo
uygun olaraq totbiq edilir.

Qeyd edilmalidir ki, Inzibati Xetalar Macallesinin 41-ci fosli
Azorbaycan Respublikasi Prezidentinin “Msehkema-hiiquq siste-
minda islahatlarin derinlesdirilmesi haqqinda™ 3 aprel 2019-cu il
tarixli Formaninin 2-ci bendine uygun olaraq ceza siyasetinin
humanistlegdirilmesi vo cinayetlorin dekriminallagdirilmas: tizroe
tadbirleri davam etdirmek meqsadi ile hazirlanaraq Azerbaycan
Respublikasinin 1 may 2020-ci il tarixli Qanunu ilo Macelloya
olave edilmisdir. Bu fosilde miioyyen edilon harbi xidmat aleyhino
olan inzibati xatalar hoarbi qulluqgular terefinden toredilen cinayet
masuliyyatine sebab olmayan emallordir.

Hoarbi qulluggu inzibati, emek, vergi ve sair sahavi hliquq norma-
lar1 ile yanas1 herbi-hiiquq normalarin1 da pozmagla inzibati masu-
liyyotin miistosna subyekti olaraq konkret emsli, yoni inzibati
hiiquq pozuntusunu toratmis olur. Harbi qulluggunun toretmis oldu-
gu inzibati hliquq pozuntusunun diger soxslarin inzibati xetasindan
forqi ondan ibareatdir ki, birinci hom inzibati hiiquq miinasibatlarina,
hom de harbi hiiquq miinasibatlerine zerer vurmus olur. Onun
ictimai tohliikeliliyi do mehz bunda ifade olunur.

Hoarbi qulluggunun herbi xidmet aleyhine olan inzibati xotalara
gbro mosuliyyati ii¢ alamsati ile forqlenir:

37



* xilisusi subyekt torkibine gore (miivafiq icra hakimiyysati orqa-
ninin zabit heyaeti, gizirlori, migmanlari, miiddetindan artiq xidmat
harbi qulluggular1, miiddeatli heqiqi herbi xidmat harbi qulluggulari,
hoerbi qulluggu hazirlayan xiisusi teyinath tehsil miiessiselerinin
kursantlar1 ve toplanisa ¢agirilmis harbi vezifaliler);

* inzibati mosuliyyate celb etmonin osaslarina gore (yalniz
Inzibati Xatalar Macallesinin 610-618-ci maddslerinde gosterilen
hiiquq pozuntularina gora);

* harbi qulluggulara miinasibeatde ayri-ayri inzibati tonbeh novle-
rinin totbiq edilmesi imkaninin mehdudlasdirilmas: ile (Inzibati
Xotalar Macollosinin 28.4.6 vo 30.2-ci maddeleri).

Harbi qulluggularin inzibati mesuliyyete calb edilmasi asaslar
asagidakilardir:

* inzibati masuliyyati miioyyon edon maddi-hiiquqi asaslar;

* hoarbi qulluqgular teroefinden inzibati xotanin tdérodilmesine
sobob olan faktiki osaslar;

* horbi qulluqgularin inzibati mesuliyyote celb edilmesinin
qaydasini tenzimlayen prosessual-hiiquqi asaslar.

Qeyd edilmolidir ki, horbi qulluggulara miinasiboatde inzibati
tonbehin totbiq edilmasi preventiv ve miihafize maqsodleri dasiyir.
Preventiv moaqsad herbi qulluqcular terefinden inzibati hiiquq
pozuntularinin térodilmesinin qarsisinin alinmasinda, miihafize
moqsadi ise harbi-hiiquq miinasibatlorinin subyektlorinin hiiquq vo
azadliglarinin tomin edilmasi, ictimai asayigin miihafizesinin veo
miidafiesinin, harbi qulluggularin harbi xidmatke¢gma gaydalarinin
tomin olunmasinda ifads olunur.

“Herbi qulluggularin statusu haqqinda” Azerbaycan Respublikasi
Qanununun (bundan sonra — “Hearbi qulluqgularin statusu haqqinda”
Qanun) 30-cu maddesinde herbi qulluggularin hiiquq pozuntulari
torotmoak istiinde Azerbaycan Respublikasinin qiivvede olan
ganunvericiliyine miivafiq suretde mesuliyyat dasidiglar1 qeyd
olunmusdur. Herbi riitbasinden ve xidmet veziyyetinden asili olma-
yaraq herbi qulluqgular ganun qarsisinda beraberdirler. Intizam
nizamnamolerinde bilavasite nezerde tutulmus hallarda herbi
qulluggular inzibati xotalara goére intizam masuliyyeti, qalan
hallarda ise Azerbaycan Respublikasinin Inzibati Xotalar Macallesi
ile miiayyon edilmis qaydada inzibati masuliyyeat dasiyirlar.
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Harbi qulluggularin inzibati mesuliyyatini miieyyen eden Inzibati
Xoatalar Macellosinin 16.3-cii maddesine gora, intizam nizamnama-
lorinda bilavasite nezerde tutulmus hallarda herbi qulluqgular inzi-
bati xotalara gore intizam masuliyyeti, qalan hallarda ise iimumi
osaslarla inzibati masuliyyet dasiyirlar. Horbi qulluggulara ictimai
islor, homcinin bu Macallonin 41-ci faslinde nezerds tutulmus inzi-
bati xotalar istisna olmagqla digor inzibati xotalara gore inzibati habs
totbiq edilo bilmaz.

Inzibati Xetalar Macellesinin 16-c1 maddesinin Qeyd hissesinin
1-ci bandine miivafiq olaraq, bu Macallonin 16.3-cii maddasinde
“horbi qulluggular” dedikde, miivafiq icra hakimiyyeti organinin
zabit heyeti, gizirlori, migmanlari, miiddetinden artiq xidmat horbi
qulluggular1, miiddetli haqiqi hoarbi xidmet horbi qulluggular1 vo
horbi qulluggu hazirlayan xiisusi teyinath tehsil miiessiselerinin
kursantlar1 basa diistiliir.

Inzibati Xetalar Macollesinin 43.4-cii maddesine uygun olaraq,
bu Macallenin 610-618-ci maddslerinde nezerde tutulmus inzibati
xotalar haqqinda islere, habelo bu Macallonin 43.1-c1 maddesinda
nozorde tutulmus inzibati xetalari herbi qulluqgular ve toplanisa
cagirilmis harbi vozifeliler toretdikde, inzibati xetalar haqqinda is-
lare harbi mehkemelar baxir.

Inzibati Xotalar Mocallesinin 43.1 vo 610-618-ci maddelerinde
nozorde tutulmus inzibati xeotalara gore herbi qulluggular ve
toplanisa cagirilmis herbi vezifalilor iimumi osaslarla inzibati
mosuliyyet dasiyirlar.

Inzibati Xotalar Macoellosinin inzibati hebs tenbeh todbirinin
tosbit olundugu 30.2-ci maddesine asasen, hamile gadinlar ve ya
himayesinde on dord yasinadek usagi olan qadinlar, on dord yasina
catmamis usagimi tokbasina boyiliden kisilor, on sekkiz yasina
catmayan soxsler, birinci vo ya ikinci derace slilliyi olan sexslar,
saglamliq imkanlar1 mehdud 18 yasmadek usaqglar, altmis yasina
catmis qadinlar ve altmis bes yasmma c¢atmis kisilor, habelo bu
Maocollonin 41-ci foslinde nezerds tutulmus inzibati xotalar istisna
olmaqla diger inzibati xeotalara goére herbi qulluqcular barasinde
inzibati hebs totbiq edile bilmaz.

Bu maddada inzibati habs noviinde tenbeh totbiq edilmasine yol
verilmayon soxslorin dairesi vo herbi qulluggulara miinasibeatde
inzibati habs tadbirinin totbiq edilmasinin gadagan olundugu hallar
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tasbit olunmusdur. Maddenin mezmunundan goriindiiyii kimi,
ganunverici harbi qullugcular baresinde yalniz herbi xidmat sleyhine
olan inzibati xetalarm (Inzibati Xotalar Macallasinin 41-ci foslinde
nozorde tutulmus xotalarn) torodilmesine gore inzibati habsin
tatbiq edilmesini nezerde tutmusdur.

Inzibati Xotalar Macallesinin 156.2-ci maddesine miivafiq
olaraq, baresinde inzibati hebs totbiq edilmis bu Macellonin
610-618-c1 maddelerinde gosterilon xotalar1 toretmis soxsler
hauptvaxtda, diger soxslor ise miivafiq icra hakimiyyeti orqaninin
mileyyen etdiyi yerlorde miihafize altinda saxlanilir.

Miiraciatdon goriindiiyli kimi, miibahiseli masale harbi qullugcu
torofinden Inzibati Xetalar Mocellesinin 612.1-ci maddesinde
nozorde tutulan inzibati xotanin xidmeat zamani toroadildiyi, lakin
sonradan xidmetden terxis olunaraq hearbi qulluqgu statusunu
itirdiyi teqdirde, hemin sexse inzibati habs totbiq olundugu halda,
onun hauptvaxtda ve ya miivafiq icra hakimiyyeti organinin
miloyyon etdiyi yerlorde miihafize altinda saxlanilmasi ile baghdir.

Bununla olagodar nezere almmalidir ki, Inzibati Xotalar Mocel-
lasinin 610-618-ci maddelorinde tosbit edilmis inzibati xotalar
homin Macollonin “Harbi xidmat aleyhine olan inzibati xatalar”
adli 41-ci fesline aiddir. Homin fosilde nezerde tutulan inzibati
xotalarin subyekti iso xilisusi subyekt, yoni harbi qulluqg¢ulardir.

“Harbi qulluqgularin statusu haqqinda” Qanunun 3-cii maddesine
osason, votondaslar Azarbaycan Respublikasinin qanunvericiliyi ilo
miioyyon edilmis qaydada Azerbaycan Respublikasinin Silahli
Qtivvelerine cagirildiglari, koniillii qaydada vo ya baglagsma tizro
Silahli Qiivvelerde xidmete daxil olduglari, toplaniglara ¢agirildiq-
lar1, horbi toehsil miiassiselerine daxil olduglari giinden harbi
qullugeu statusu olde edir vo Azerbaycan Respublikasinin Silahli
Qiivvelerinde xidmatden buraxildiglari, herbi hissenin siyahilarindan
cixarildiglari, herbi tehsil miiassiselorinden ¢ixarildiglar1 ve ya
konar edildikleri, toplanisi basa catdirdiglar1 giinden bu statusu
tirirler.

Azoarbaycan Respublikasinin 1994-cii il 23 sentyabr tarixli Qanunu
ilo tosdiq edilmis “Azerbaycan Respublikasi Silahli Qiivvelerinin
Qarnizon ve qarovul xidmetleri Nizamnamesi”nin “Hauptvaxt
haqqinda” 4 sayli elavesinde hauptvaxt hoarbi qullugcularin hebsdo
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saxlanilmasi ii¢lin nezerde tutulmus xiisusi yer kimi miioyyen
olunmusdur.

Odur ki, ganunverici Inzibati Xetalar Macellesinin 156.2-ci
maddesinde hemin Macallenin 610-618-ci maddslerinde gostorilon
xotalarin subyektinin herbi qullugeu olmasini nezere alaraq mehz
harbi qulluggu statusuna malik sexslarin hauptvaxtda, diger soxslorin
iso miivafiq icra hakimiyyeti orqaninin miieyyen etdiyi yerlordo
miihafize altinda saxlanilmasini nazerdoe tutmusdur.

Bu sebebden Inzibati Xotalar Mocellesinin 41-ci foslinde
(610-618-ci maddeler) nazerds tutulmus xetalar1 toratmis, lakin
harbi xidmetden terxis olunduguna gore harbi qulluggu statusunu
itiron soxslorin hauptvaxtda saxlanilmasi1 qanunvericiliyin toloblorine
uygun hesab edile bilmaz.

Beloliklo, Inzibati Xotalar Mocellosinin 41-ci foslinde nezerde
tutulmus inzibati xotalar1 toretmis, lakin herbi xidmetden terxis
olunduguna gore hoarbi qulluqgu statusunu itiron soxsin hauptvaxtda
saxlanilmasi bu Macellanin 156.2-ci maddesinin hiiquqi mahiyyeatine
vo maqgsadine uygun olmadigindan, onlar miivafiq icra hakimiyyati
organinin miioyyan etdiyi yerlorde miihafize altinda saxlanilmalidir.

Miiraciatde qaldirilan digar masals ile bagli geyd olunmalidir ki,
Inzibati Xotalar Macellesinin 34-1-ci maddesine asasen, bu Macal-
lonin Xiisusi hissesinda inzibati xataya gore miioyyen edilmis sank-
siyada nazearde tutulmus ictimai isler ve ya inzibati habs ndviinde
inzibati tenbehin totbiq edilmeasi bu Macallonin 28.4-cii ve ya
30.2-ci maddelerinin teleblerine asasen miimkiin olmadigda, hakim
inzibati xota torotmis soxs baresinde bu Macellenin Xiisusi hissesinin mii-
vafiq maddesinds nazerde tutulmus inzibati tonbeh avezine iki yiiz
manatdan bes yiiz manatadek meblegda cerime noviinde inzibati
tonbeh totbiq edir.

Inzibati Xotalar Macellosinin 28.4-cii maddesinde ictimai islorin
harbi qulluggulara miinasiboatds totbiq edilmasi qadagan olunmusdur.
Hoamin Macallanin 30.2-ci maddasine asasen ise harbi qulluggular
barasinde harbi xidmet sleyhine olmayan diger inzibati xatalarin
toradilmasine gore inzibati habs noviinde tonbeh todbiri tetbiq
edilo bilmez. Bu sebabden qanunverici gostorilon hallarda horbi
qulluggulara miinasibatde ictimai igler ve inzibati habs avezine ce-
rime noviinda tenbeh totbiq edilmasini miimkiin hesab etmisdir.
Bu zaman hemin soxslor baresinde Inzibati Xotalar Macallosinin
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34-1-ci maddesine miivafiq olaraq hakim ictimai islor ve ya
inzibati hebs avezine iki yliz manatdan bes yliz manatadek mablagde
corimd noviinde inzibati tonbeh totbiq edir.

Goriindiiyii kimi, qanunverici Inzibati Xetalar Macallosinin
34-1-ci maddasine miivafiq olarag bu Macallonin 28.4 vo 30.2-ci
maddelarinde gostarilon tenbeh ndvlerinin inzibati corims ile avez
olunmasini yalniz hemin tenbeh ndvlerinin totbiginin miimkiin
olmamasindan asili etmisdir.

Odur ki, harbi qullugcu terafinden herbi xidmat aleyhine olan
inzibati xetalarin térodilmasine gére miivafiq maddenin sanksiya-
sinda nozorde tutulmus inzibati hobs avezine onun baresinde Inzi-
bati Xotalar Macellosinin 34-1-ci maddesi tetbiq edilorok inzibati
corimo toyin oluna bilmez. Yeni horbi qulluggu terefinden hearbi
xidmet aleyhine olan inzibati xetalarin toéradilmesine gore ganun-
verici birbasa inzibati habs tenbeh noviinii nazerds tutdugu halda
hamin xoatalara gore inzibati habs ndviinde tenbehin corima ilo avez
edilmasi miimkiin hesab edile bilmaz.

Beloliklo, Inzibati Xeotalar Macellesinin 34-1-ci maddesinin
moenasina osason, hakim herbi xidmet oleyhine olan inzibati
xotalarin toradilmasine gore soxs barasinde bu Macellenin Xiisusi
hissesinin miivafiq maddesinde nezerde tutulmus inzibati habs
avozind corimd ndviinde tonbeh totbiq edo bilmoz.

O da gosterilmalidir ki, Inzibati Xetalar Macallesinin 32-ci
maddesinda inzibati tenbeh totbiq edilerken mesuliyyati ylingiillos-
diren hallar miieyyen olunmusdur. Homin Macallonin 32-ci maddae-
sindo inzibati tonbeh totbiq edilorken mesuliyyati ylingiillosdiron
bu Macellenin 32.1.1-32.1.7-ci maddelarinda gosterilmomis basqa
hallarin da hakim terafinden mesuliyyeti ylingiillosdiron hal
gisminde nazers alinmasinin miimkiinliiyli 6z oksini tapmisdir.

Inzibati xetaya gére mesuliyyeti yiingiillosdiren hallar edalotlilik
prinsipinden irali gelerak qanunvericilikde nezerde tutulmusdur.
Bu prinsip inzibati xeata torotmis sexs haqqinda tetbiq edilon
tonbehin adaletli olmasini, yoni inzibati xetanin xarakterine, onun
toradilmasi hallarina ve inzibati xatan1 toretmakda togsirli bilinen
soxsin soxsiyyoatine uygun olmasini nazorde tutur.

Nozors alinmalidir ki, harbi qulluqgular Veten qarsisinda borcla-
rini1 yerino yetiron soxslor olaraq Azarbaycan Respublikasinin arazi
bilitovliiyliniin qorunmasinda, Vaton ugrunda gedon doyiislerde,
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habelo dovlatimizin miidafiesi ve tohliikasizliyinin temin edilmo-
sindo miistosna xidmetlore malik ola bilerler. Bu baximdan
Konstitusiya Mehkemasinin Plenumu vurgulamagi vacib hesab edir
ki, harbi xidmet aleyhina inzibati xotalar1 torotmis soxslor barasinda
mahkameler terafinden tenbeh totbiq olunarken onlarin yuxarida
geyd olunan xiisusi xidmsatlori, bununla olagedar Azerbaycan
Respublikasinin dovlet teltifleri ile teltif olunmalari, habelo soxsiy-
yotini xarakterize eden miisbot hallar inzibati Xotalar Macellesinin
32.2-ci maddesine miivafiq olaraq yiingillesdirici hal qisminde
nazoro alinmalidir.

Gostorilonlers asasen Konstitusiya Mehkemaesinin Plenumu asa-
g1daki naticeloro golir:

— Inzibati Xotalar Macollosinin 41-ci foslinde nezerde tutulmus
inzibati xotalar1 toratmis, lakin hearbi xidmatden terxis olunduguna
goro harbi qulluggu statusunu itiren soxsin hauptvaxtda saxlanilmasi
bu Macallenin 156.2-ci maddesinin hiiquqi mahiyyatine ve maqgse-
dins uygun olmadigindan, onlar miivafiq icra hakimiyyati orqaninin
miioyyon etdiyi yerlorde miihafize altinda saxlanilmalidir;

— Inzibati Xotalar Macellesinin 34-1-ci maddesinin menasina
uygun olaraq, hakim harbi xidmet eleyhine olan inzibati xatalarin
toradilmasine gore soxs barasinde bu Macallanin Xiisusi hissasinin
miivafiq maddesinde nezerde tutulmus inzibati hebs ovezine
corime ndviinda tonbeh totbiq edo bilmoz;

— mohkemoler torafinden herbi xidmet sleyhina inzibati
xotalar1 toratmis soxslor baresinde tenbeh totbiq olunarken onlarin
Azorbaycan Respublikasinin orazi biitdvliyliniin qorunmasinda,
dovletimizin miidafiesi ve tohliikesizliyinin temin edilmesinde
miistosna xidmatlori, habelo soxsiyyotini xarakterizo edon miisbot
hallar Inzibati Xotalar Macellesinin 32.2-ci maddesine miivafiq
olaraq ytingiillesdirici hal qisminde nazere alinmalidir.

Azarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VI hissesini vo “Konstitusiya Mohkemesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddslarini
rohbar tutaraq, Azerbaycan Respublikasi Konstitusiya Mahkemasinin
Plenumu

43



QORARA ALDI:

1. Azerbaycan Respublikas: inzibati Xotalar Macollasinin 41-ci
foslinde nezerde tutulmus inzibati xotalar1 toretmis, lakin herbi
xidmetden terxis olunduguna gore harbi qulluqggu statusunu itiren
soxsin hauptvaxtda saxlanilmasi bu Macsallonin 156.2-ci maddesi-
nin hiiquqi mahiyyetine ve maqsadine uygun olmadigindan, onlar
miivafiq icra hakimiyysati organinin miiayyoan etdiyi yerlorde miiha-
fize altinda saxlanilmalidir.

2. Azorbaycan Respublikasi Inzibati Xetalar Macallesinin
34-1-ci maddesinin menasina uygun olaraq, hakim herbi xidmat
oleyhins olan inzibati xotalarin téradilmeasine gore soxs barasinde
bu Macsllenin Xiisusi hissesinin miivafiq maddesinde nezerde
tutulmus inzibati hebs avezine cerima ndviinds tonbeh totbiq eda
bilmez.

3. Mahkamsaler torafinden harbi xidmat aleyhine inzibati xotalari
torotmis soxslor baresinde tenbeh totbiq olunarken onlarin
Azerbaycan Respublikasinin orazi biitdvlilyiinlin qorunmasinda,
dovletimizin miidafiesi ve tohliikesizliyinin temin edilmesindo
miistesna xidmetleri, habelo soxsiyyatini xarakterize edon miisbat
hallar Azerbaycan Respublikas1 Inzibati Xotalar Macellesinin
32.2-ci maddasine miivafiq olaraq yiingiillesdirici hal gisminde
nazero alinmalidir.

4. Qorar darc edildiyi glinden qiivveye minir.

5. Qerar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabogi” qozetlorinde vo “Azerbaycan Respublikasi Konstitusiya
Mohkoemaesinin Malumati”nda derc edilsin.

6. Qorar gotidir, he¢ bir orqan ve ya soxs torefinden logv edile,
doyisdirile ve ya resmi tofsir edile bilmez.
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HNMEHEM A3EPBANI’KAHCKOM PECIIYBJIMKHA

NMOCTAHOBJIEHMUE
MJIEHYMA KOHCTUTYIIMOHHOI'O CYIA
ABEPBAHI)KAHCKOM PECIYBJIUKHA

O TonkoBanuu crareit 34-1 u 156.2 xonexkca AszepOaiiixxaHCKON
Pecny0siuku 060 aIMMHUCTPATUBHBIX MPOCTYNKAX BO
B3auMOCBsi3M co crarbsaMu 30.2, 610-618 nanHoro Kogexca

22 nexadpsn 2021 roga ropoa baxy

[Ineaym  KoncTtuTynmuonHoro cyma  A3sepOaiixaHCKOU
Pecnyonuku B cocraBe ®Dapxama AOmymiaeBa (Tpencenarens),
Conbl CanmanoBoi, Ymaii Ddenauenoit, Popmrana lcmaunmona,
Jlxerixyna [apamxkaeBa (cyaps-moxmamunk), Padasma ['Bamanse,
Maxupa Mypanosa, Ucel Hamkadora u Kampana [lladuesa,

¢ yuactueM cekperaps cyna @apanna Anvesa,

B cooTBercTBUM ¢ 4acthto VI crarbm 130 Konctutynuwu
A3zepbaiimkanckoit PecnyOnuku, crtateamu 27.2 m 33 3akoHa
Azepbaiimkanckoit Pecriyonuku «O KoHCTUTYLMOHHOM cyne» H
crarbei 39 BHyTpeHHero ycraBa KoOHCTUTyHMOHHOrO cyaa
Azepbaiijpkanckoit PecnyOnuku Ha OCHOBaHUM  OOpalieHUs
['THA)KMHCKOTO BOEHHOTO CyJa pacCMOTpEIl B CyneOHOM 3aceaHuH,
MIPOBEJICHHOM B TIOPSIJIKE MUCHhbMEHHOU POIIEAYPBI 0COO0TO KOHCTH-
TYLIMOHHOTO MPOU3BOJICTBA, KOHCTUTYLIMOHHOE JIEJ0 O TOJKOBAHHUU
crareir 34-1 u 156.2 Konekca Azepbaitmkanckoit PecyOonuku 06
aIMUHUCTPATUBHBIX MPOCTYNKAaX BO B3aWMOCBS3M CO CTaTbsIMH
30.2, 610-618 mannoro Kojgekca.

N3yuuB u oOcyaus gokian cyabu Jx.I'apamkaesa o aeny, MHe-
HUSl TIPEJACTABUTEICH 3aMHTEPECOBAHHBIX CYOBEKTOB — CYIbH
I'iapxuHCcKorO BoeHHOrO cyna K.MyxTapoBa u 3aBeyroniei CeKTo-
poM Amnmapara Mumm Memknuca AzepOaiimkanckoi PecryOmmku
K.ITamaeBoi, criequaincToB — HAYAJIbHUKA YIPABIEHMSI IO MPABOBO-
My OOECIIEYEeHHIO U BOIIPOCaM MpaB yejoBeka [ eHepanbHOM IpoKy-

45



patypsl AzepOaiimkanckoir PecnyOonukm A.OcMaHOBOW, Cyabu
bakunckoro anemmssnuonHoro cyaa ®.l'aceiMoBa, mpencenaresns
baknnckoro BoenHoro cyna I.['acanoBa u Mmarepuansl nena, [lnenym
Koncrurymmonnoro cyna Aszepbaiimxanckoi Pecryonuku

YCTAHOBMAIJI:

[ssamxuHCKUI BOGHHBIHN ¢y oOpatuiics B KOHCTUTYIIMOHHBIN Cy/
Azepbaitmxanckoi PeciyOnuku (nanee — KOHCTUTYIIMOHHBIHN CyiT) C
npocs0oii marh ToNkoBaHwme ctared 34-1 m 156.2 Konekca
Azepbaiimkanckoil PeciyOnuku 06 aJMUHUCTPATUBHBIX MPOCTYII-
kax (mamee — Komekc 00 aaMUHUCTPATUBHBIX MPOCTYIKaX) B OTHO-
menun crareit 30.2, 610-618 mannoro Kogekca.

B oOpamennn otmedaetcs, uto 12 wurons 2021 roma BOCHHBIM
MPOKYPOp TPHHSUI PEIIeHne O Havyajie MPOW3BOJCTBA IO JIeTy 00
aIMUHUCTPATUBHOM TPOCTYIIKE B OTHOIICHHH OBIBIIETO BOEHHO-
CIIy’Kalllero CPOYHOM JEeWCTBUTEIHLHOW BOEHHOU ciyk0bl H-ckoii
BouHCKOM yactu D.Haruesa no craree 612.1 Koxmexkca 06 agMuHu-
CTPAaTHMBHBIX MPOCTYNKAX M HAMpPaBWJ €ro Il pacCMOTPEHHUS B
['sumxunckuit Boenubid cyd. Tak, 3.HarueB coBepinun 22 ampens
2021 roma nmestHWE, TIpeaycMOTpeHHOe cTaThel 612.1 komekca 00
aJIMUHUCTPATUBHBIX MPOCTYIIKAX.

B cratee 612.1 Komexca 00 agMUHUCTPATUBHBIX MPOCTYIIKAaX
YCTAHOBJIEHO, YTO HAPYIIEHUE YCTABHBIX MPABUJI B3aUMOOTHOIIIE-
HUW MEXIy BOCHHOCIYXAIIUMHU TPU OTCYTCTBHUU MEXIY HUMH
OTHOIIEHUN TOJYUHEHHOCTH, TO €CTh YHIKEHHE OJHUM BOEHHO-
CITY>KallluM Y€CTH U JIOCTOMHCTBA JIPYrOr0 BOEHHOCTYKAIEro 100
B OTHOIIEHWM HErO HACWJIMS BJIEYET NMPUMEHEHUE aJMHUHHUCTPATUB-
HOT'O apecTa Ha CPOK OT JCCATU JIHEH 10 OHOTO MECHAIIA.

CominacHo cratbe 156.2 maHHOTO KOJIEKCA, JIMIA, COBEPIIMBIINE
MPOCTYIKH, YKa3aHHbIe B cTaThsix 610-618 HacTtosmero Konekca, B
OTHOILIEHUM KOTOPBIX MNPUMEHEH AAMHHUCTPATUBHBIA apecT —
raynrTBaxTa, a Apyrue Juia — Moj CTpa)xeil B MecTax, YCTaHOBJICH-
HBIX COOTBETCTBYIOIIMM OPTaHOM HCIIOJTHUTEIHHOUM BIACTH.

N3 obparttienus ciieyer, 4To B CBA3M C OKOHYAHUEM CpPOKa BOCH-
HOI ciyxObl D.Harues mpukazoM KOMaHIupa BOMHCKOM 4acTH C
3 urons 2021 roma ObUT MCKIIOYEH M3 CIIMCKOB JUYHOIO COCTaBa
BOMHCKOW YacTH, MPOJOBOJLCTBEHHOTO M BEIIEBOTO 00ECIECUCHHS
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Y HampaBlieH B ArmamMckuil pailoHHbI oTaen locymapcTBeHHOMU
CIykObl 1O MOOWUNIM3aMU | TNpU3bIBY A3sepOailkaHcKon
PecryOnuku 11711 TOCTAaHOBKY Ha Y4eT .

OOparuBmiics, ccpuasich Ha crarbio 20 [lonoxeHns o mpoxox-
JICHUU BOCHHOM c1yxObl (nanee-IlonoxeHne o mpoxox1eHuu BOEH-
HOM CIIy>KObI), YTBEPKJAEHHOrO 3aKOHOM A3sepOailmkaHcKon
Pecniybnuku ot 3 oktsiOpst 1997 roma, oTMETHII, YTO OKOHYAHHEM
BOEHHOU CIIy>)KOBI JIJI1 BOGHHOCITYKAIIUX, HETIOCPEJACTBEHHO YBO-
JICHHBIX U3 BOMHCKOM 4YacTH, CUYMTAETCA JIEHb UX HCKIIOUEHHUS U3
CIIMCKOB JINYHOTO COCTaBa BOMHCKOM YacCTH MPUKA30M KOMaHIWpa
BOMHCKOW YacCTH B CBS3U C YBOJbHEHUEM C BOCHHOM CIIY>KOBI.

B cBa3u ¢ 3TuM [MHIKMHCKUKA BOEHHBIA CyJl CUMTAET, YTO
nockoibKy J.Harues ObU1 1eMOOMIIN30BaH U3 PSIOB ApMUU U COOT-
BETCTBEHHO YTPATHUJI CTaTyC BOEHHOCIIYXAILIETO, TO COAEPKAHUE €TO
MOJI CTpaXked Ha raynTBAaXTe WU B MECTaX, YCTAHOBJIEHHBIX COOT-
BETCTBYIOILIMM OPraHOM MCIOJHUTEILHOMN BJIACTH, B ClIy4ae MpHUMe-
HEHUsS Mepbl B3BICKAHUS B BHUJI€ AJMHHUCTPATUBHOIO apecTa
SIBJISIETCSI HEOTIPEICIICHHBIM.

Eme oaun Bompoc, MOCTaBIEHHBIN B OOpaIlieHUH, CBSI3aH C TEM,
YTO B CJIy4ae MPUMEHEHUS aJMUHUCTPATUBHOIO apecTa 3a MPOCTYIIKH,
npenycmorpeHHbie raBoi 41 Kogekca 06 aiMUHUCTPATUBHBIX MPO-
crynkax (crarbu 610-618), apect B cooTBEeTCTBHM cO cTaTheit 34-1
nanHoro Komekca moxeT ObITh 3ameHeH mTpadom. Tak, cormacHo
cratbe 34-1 Komekca 00 agMUHHUCTPATUBHBIX MPOCTYIMKAX, €CIH
NpUMEHEHHE aJMUHUCTPATUBHOTO B3BICKaHMS B BUJE OOIECTBEH-
HBIX pabOT WM aJMUHHUCTPATUBHOTO apecTa, MpeayCMOTPEHHOTO
CaHKIMEH, YCTAHOBJICHHOM 3a aJMUHUCTPATUBHBIA IIPOCTYIOK B
ocobeHHoW yactu Hacrtosiero Komekca, He mpencTaBisieTcss BO3-
MOXXHBIM cOTIacHO TpeboBanusaM ctateit 28.4 wiu 30.2 HacTosIIero
Konekca, To B OTHOILLIEHNH JIWIIA, COBEPIIMBIIETO aJIMUHUCTPATUB-
HBIIl OPOCTYIOK, CyIAbsi BMECTO aJMHUHHMCTPATUBHOTO B3BICKAHMS,
MPETyCMOTPEHHOTO COOTBETCTBYIOIIEH CTaThel OCOOCHHOW YacTH
HACTOAILIETO KOJEKCA MPUMEHSET aJIMUHUCTPATUBHOE B3BICKAHUE B
BUJIe mTpada B pazMepe OT ABYXCOT JO MSITUCOT MaHATOB.

Ha ocnoBanum ykazaHHOro, ['THIP)KMHCKMM BOEHHBIN CyHd IS
BHECEHMsI SICHOCTH B BBIIIICOTMEUEHHBIE BOMIPOCHI € 11eNIbI0 (hopMH-
POBaHMS €TUHOM Cy/IeOHOI MPAKTUKH, 00ECIIEYeHUs €AMHO00Pa3HOTO
MPUMEHEHUs] 3aKOHO/ATEIhCTBA 00 aJIMUHHCTPATUBHBIX MPOCTYII-
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Kax, a Takxe coOtoneHrs TpeOOBaHUMN MPUHIKIIA TIPABOBOM Ompe-
JIEJICHHOCTHU pelil 00paTuThesi B KOHCTUTYIIMOHHBIN Cy/I.

[Inenym KOHCTUTYLIMOHHOTO Cy/ia CYMTAET HEOOXOJIUMbIM OTME-
TUTh B CBSI3U C OOpAILIEHUEM CIIEIYIOLIEE.

Kongekc 00 agMUHUCTpAaTUBHBIX MPOCTYNKax OCHOBaH Ha
Konctutynuu AszepOaiimkanckoir PecnyOnauku, oOmIenpUHSATHIX
HOpPMAaX U MPUHIIMIAX MEXIAYHAPOIHOIO MpaBa.

Ha ocuoBanum crtateu 2 Komexca 00 aaMUHHCTPATUBHBIX
MPOCTYIKax 3aKOHO/ATENbCTBO A3epOaiiikanckoil Pecyonuku 06
aIMUHUCTPATUBHBIX MPOCTYINKAX HWMEET 3ajauedl OXpaHy MpaB H
cBOOO/ YeNmoBeKa M TPa)JIaHMHA, YEJIOBEYECKOTO 3I0POBbS, CAHH-
TapHO-3MHJIEMHOJIOTUYECKOTO OJIaronoixyyusi HaceleHus, oOIe-
CTBEHHOM MOpaJii, COOCTBEHHOCTH, SKOHOMHUYECKUX HHTEPECOB
JUI, OOIIECTBEHHOTO TMOpsiika M OOIIECTBEHHONW O€30MacHOCTH,
OKpYXKaroIlel CpeJibl, MPaBJI yIPaBICHUS, YKPEIJICHHE 3aKOHHOCTH
U TIpelynpexaeHre aIMUHUCTPATUBHBIX MTPOCTYIIKOB.

[IpuBnekaeTcss K aAMUHUCTPATUBHON OTBETCTBEHHOCTU M HaKa-
3bIBAETCSl TOJBKO TaKOE JIUIIO, KOTOPOE MPU3HAHO BUHOBHBIM B
COBEPIICHUU aIMUHUCTPATUBHBIX MPOCTYIKOB, MPEIYCMOTPEHHBIX
HacTosuM Komekcom, u coBepuinio nesHue (neictue win 0es3-
NIefCTBUE), UMEIOIIEe BCE HBIE MPU3HAKHN COCTABa aJIMUHUCTPATHB-
Horo mpoctynka (crathsa 3 Kogekca 00 AIMUHHCTpPATHBHBIX
[IpocTynkax).

B cootBetcTBUM co cTatheit 4 Kogekca 00 aiMHUHUCTPATUBHBIX
npoctynkax Hacrosmuii Koneke ocHOBbIBaeTCsl Ha MPUHIIMAIIAX yBa-
YKEHHUS TPaB U CBOOO/T UeJIOBEKA U IpaKIaHNHA, 3aKOHHOCTH, PaBeH-
CTBa Iepes] 3aKOHOM, MPE3yMITIIMU HEBUHOBHOCTH, CIIPABEIJIMBOCTH
U IPEIYNPEKICHNUS] aAMUHUCTPATUBHBIX MTPOCTYIIKOB.

CornacHo tpebdoBanusim crareit 6.1 u 31.1 Kogekca 06 agmuHu-
CTPATUBHBIX MPOCTYIKAaX aIMUHUCTPATUBHbIC B3bICKAHUS 32 aJMU-
HUCTPATUBHBIE IPOCTYIIKU MPUMEHSIOTCSI B COOTBETCTBHU C HACTOSI-
muM Konexcom.

Cnenyer ormeTtuth, uto maBa 41 Kogekca 00 agMUHUCTpATUB-
HBIX TPOCTYMKaX ObLIa TOJTOTOBJICHA B IEJSAX MPOIOJDKEHUS MEp
0 TYMaHHU3AI[UU TOJUTUKU U IEKPUMHUHATIU3ALUU [IPECTYIUICHUH B
COOTBETCTBUU ¢ TyHKTOM 2 Yka3a [Ipe3unenta AzepOaiimxaHckoi
PecniyGnuku “O0 yrmyOnenuu peopm B Cy1eOHO-IIPaBOBON CHUCTe-

2

Me” or 3 ampens 2019 roma M BKIIOYEHA B KOJIEKC 3aKOHOM
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Azepbaitmkanckor Pecriyonuku ot 1 mas 2020 roma. OnpeneneH-
HbI€ B JIAaHHOW IIaBE€ aJIMUHUCTPATUBHBIE [TPABOHAPYILIEHUS IPOTUB
BOEHHOM CITYOBbI — 3TO COBEpPIICHHBIC BOCHHOCITYKAIIUMU JICSTHHSI,
HE BJICKYIIIHE 32 CO0O0M yroJIOBHON OTBETCTBEHHOCTH.

Boennocnyxanuii, Hapymas Hapsay C aIMUHHUCTPATUBHBIMH,
TPYAOBBIMH, HAJIOTOBBIMM M APYTMMH OTPACIEBBIMH IIPABOBBIMU
HOPMAaMH TaK)K€ BOCHHO-IIPABOBBIE HOPMbI, COBEPIIIAET KOHKPETHOE
NesiHhe, TO €CTh aJMHHUCTPATUBHOE IPaBOHApPYIICHUE Kak
WCKJIFOUUTENIbHBIA CYOBEKT aJMUHUCTPATUBHOW OTBETCTBEHHOCTH.
AJIMUHHUCTPATUBHOE TPABOHAPYIIICHUE, COBEPIICHHOE BOCHHOCIY-
XKalUM, OTIMYAeTCAd OT aAMUHUCTPATUBHOIO MPOCTYIKA JPYTHUX
JIMI] TEM, YTO MEPBbI HAHOCUT yIIepO KaK aIMUHUCTPATUBHBIM TaK
Y BOCHHBIM MPABOOTHOIICHUSIM. VIMEHHO B 3TOM BBIpa)XaeTCs €ro
oOLIEeCTBEHHAs! ONTACHOCTb.

OTBETCTBEHHOCTh BOEHHOCIYKAIEr0 3a aJMHUHUCTPATHBHbBIC
NPOCTYNKH MPOTHB BOCHHOM CIY>KOBbI pa3IMyaroT 1o TpeM MpU3Ha-
KaM:

* M0 0coOOMy CyOBEKTUBHOMY cOCTaBy (O(HIIEPCKHI COCTaB,
MPANOPIIMKH, MUUMAaHbl COOTBETCTBYIOIIETO OpraHa UCTIOIHUTEIb-
HOM BJIAaCTH, BOCHHOCIY>KAIllUE CBEPXCPOUHOH CITy>KObI, BOGHHOCITY-
JKaIue CPOYHOM JEMCTBUTEIHLHONW BOEHHOW CITY)KOBI, KYpPCaHTBI
y4eOHBIX 3aBEJIEHUI 0cOO0T0 Ha3HAUCHUS, TOTOBSIINX BOSHHOCITY-
KaIluX ¥ BOGHHOOOs3aHHbIE, MPU3BAaHHBIC HA COOPHI);

* 1I0 OCHOBAHUSIM TPUBICYCHUS K AJMUHUCTPATUBHOU OTBET-
CTBEHHOCTH (TOJIBKO 3a MpPaBOHAPYIIEHHUS, YKa3aHHBIE B CTaThsX
610-618 Komekca 00 aiMHHUCTPATUBHBIX MPOCTYKAX);

* OrpPaHUYECHHEM BO3MOXKHOCTH NMPUMEHEHHUS OTACIIbHBIX BUOB
aIMUHUCTPATUBHOTO B3BICKAHUS B OTHOLIEHWH BOCHHOCITYXAIIUX
(ctatbu 28.4.6 u 30.2 Konmekca 00 aIMHUHUCTPATUBHBIX MPOCTYKaX).

K ocHoOBaHUsIM 117151 IPUBJIEYEHUSI BOCHHOCIYXAIINX K aIMUHHU-
CTPaTUBHON OTBETCTBEHHOCTH OTHOCSITCS:

* MaTepuaIbHO-MPABOBbIE OCHOBAHUS, YCTAHABIMBAIOIINE A IMU-
HUCTPATUBHYIO OTBETCTBEHHOCTH;

* (pakTHUECKHE OCHOBAHUS, TIOBJICKIITHNE COBEPIIICHHE BOCHHOCITY-
KaAIUMU aIMUHUCTPAaTUBHOTO MTPOCTYTIKA;

* IIPOLIECCYalIbHO-IIPABOBbIE OCHOBAHUS, PETYIHPYIOLINUE MOPs-
JIOK TIPUBJICYEHUSI BOCHHOCTYXAIUX K aJMUHUCTPATUBHON OTBET-
CTBEHHOCTH.
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CrnenyeT OTMETUTH, YTO IPUMEHEHHE aIMUHUCTPATUBHOTO B3bIC-
KaHUs B OTHOIIEHUH BOCHHOCTYKAIIUX MPECIeayeT TPEBEHTUBHBIC
Y OXPAHUTEJIBHBIE LIEJIN.

[IpeBeHTHBHAs LIeNb BBIPAXKAETCS B MPEAYIPEKIECHUU COBEpIIIE-
HUSl BOGHHOCTYKalllUMH aJMUHUCTPATUBHBIX MPAaBOHAPYILIEHUH, a
OXpaHMUTETbHAsl — B 00€CIeUYeHUH TPaB U CBOOOJ CyOBEKTOB BOCH-
HBIX MPABOOTHOLICHUH, OOECHEYEeHUH OXpaHbl M 3allluThl OOIIe-
CTBEHHOIO MOpsAKa, MPOXOXKACHHUS BOCHHOCITYKAIIUMH BOEHHOMU
CITYKOBI.

B craree 30 3akona Azepbaitmkanckoi Pecryonuku “O cratyce
BoeHHOcHyxamux”’ (nanee — 3akoH "O cTaryce BOGHHOCTYXammx ')
OTMEYAeTCsl, YTO BOCHHOCIYKAIIUE 332 COBEPIIEHUE MU IIPaBOHA-
pPYLIEHUI HECYT OTBETCTBEHHOCTh B COOTBETCTBUU C JIEHCTBYIOIINM
3aKoHoAarenbcTBOM AsepOaiimkanckoil PecnyOnuku. Boennocmy-
’Kaliue, He3aBUCUMO OT BOMHCKOTO 3BaHMS U CIIy>)KeOHOTO TMOJI0XkKe-
HUSI, PaBHBI IIepe]l 3aKOHOM. B cityuasix, HermocpeicTBEHHO MPeyCMOT-
PEHHBIX AUCUMILIMHAPHBIMU yCTaBaMH, BOGHHOCTY>KaIllUe HECYT AUC-
LUUIUTMHAPHYIO OTBETCTBEHHOCTH 3 aIMUHUCTPATUBHBIE IIPOCTYIIKH, A
B OCTAJIbHBIX CITy4asix-aIMUHUCTPATUBHYIO OTBETCTBEHHOCTh B TIOPS/I-
ke, ycraHoBieHHOM Kopexcom A3zepOaiimkanckoir Pecrybmuku 06
aJIMUHHUCTPATUBHBIX MPOCTYIKAX.

Cornacno crarbe 16.3 Kogexca 00 aAMUHUCTPATUBHBIX MPOCTYTI-
KaX, YCTaHaBJMBAIOLIEH aJIMUHUCTPATUBHYIO OTBETCTBEHHOCTb
BOEHHOCITY>KAIllMX, B CIy4asX, KOIJIa 3TO HEMOCPEACTBEHHO IMpe-
YCMOTPEHHO AMCHMIUIMHAPHBIMUA YCTaBaMM, BOCHHOCITYKAIIUE 3a
aIMUHHUCTPATUBHBIE MPOCTYNKU HECYT AMCIMIUIMHAPHYIO OTBET-
CTBEHHOCTb, @ B OCTAJBHBIX CIlydasx-aJMHUHHCTPATUBHYIO OTBET-
CTBEHHOCTh Ha 00LIMX OCHOBaHUsAX. K BOEHHOCTy X aIllUM HE MOTYT
ObITh IPUMEHEHbI OOLIECTBEHHbIE PAOOThI, a TaKXe aJIMUHHUCTpa-
TUBHBIN apecT 3a aJMUHUCTPATUBHBIC MPOCTYIKHU, TOMUMO aMU-
HUCTPATUBHBIX IPOCTYNKOB, NPEAYCMOTPEHHBIX I1aBoi 41 HacTos-
mero Koxekca.

B cootBerctBum ¢ nmynktoM 1 Ilpumeuanus crateu 16 Konekca
00 aJIMUHUCTPATUBHBIX MPOCTYNKaX MOA ‘“‘BOCHHOCIYKal[UMU~ B
cratbe 16.3 Hactosmero Komekca mmeercs B BHay OQHUIEPCKHIMA
COCTaB, IMpaNOpUIMKHA, MHYMaHbl COOTBETCTBYIOLIMX OPraHOB
WCIIOJIHUTEIBHON BJIACTH, BOEHHOCIY/KALIUE CBEPXCPOYHOM CITyXK-
Obl, BOEHHOCITYKAIllU€ CPOYHOU JI€WCTBUTEIBLHON BOEHHOW CITYKOBI
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U KypCcaHThl Y4eOHBIX 3aBeICHUI 0COO0ro Ha3HAYECHUSI, TOTOBSALINX
BOCHHOCITYKAII[UX.

B coorBerctBuu co crarbeit 43.4 Kongekca 00 aqMUHUCTpATUB-
HBIX MPOCTYIKAX, IPU COBEPIICHUN aJMUHUCTPATUBHBIX MPOCTYII-
KOB, IIpelycCMOTpeHHBbIX cTaThel 43.1 Hacrosmero Kogekca, nemna o6
aIMUHUCTPATUBHBIX MPOCTYIKAaX, MPETyCMOTPEHHBIX CTAaThsIMU
610-618 nacrosimero Kogekca, a Takke BOCHHOCTYKaIlIUMU U BOCH-
HOOOSI3aHHBIMH, TPU3BAHHBIMH Ha cOOp Aena 00 aJIMUHUCTPATHB-
HBIX TIPOCTYIIKaX, pACCMaTPUBAIOTCSI BOCHHBIMH CYy/JIaMHU.

3a aIMUHUCTPATUBHBIC MPOCTYIIKH, IPEAYCMOTPEHHBIE CTaThsIMU
43.1 m 610-618 Komekca 06 aqMUHUCTPATUBHBIX MPOCTYIIKAX, BOCH-
HOCJIy)Kalllie ¥ BOCHHOOOS3aHHbBIE, MPU3BaHHBIE Ha cOOp, HECYT
aJIMUHHUCTPATUBHYIO OTBETCTBEHHOCTh Ha OOITNX OCHOBAHUSX.

Ha ocnoBanuu crateu 30.2 Kogekca 00 agMUHUCTPATUBHBIX MPO-
CTYTMKaX, 3aKPETUISIIONIEH MEPY B3bICKaHUs B BUJIE aIMUHUCTPATHUB-
HOTO apecTa, aIMUHUCTPATUBHBIN apecT HE MOXKET MPUBJIEKAThCS K
OepeMEHHBIM >KCHIIIUHAM WM JKCHITUHAM, UMEIOIIUM Ha WXKIUBE-
HUM peOEHKa /0 YeThIPHAJLATUIETHETO BO3pacTa, MY>KUHMHAM,
CaMOCTOSITEIbHO BOCIUTHIBAIOIIUM PEOCHKA 0 YEThIPHA IIATUIICT-
HEro BO3pacTa, JIullaM, He IOCTUTILIUM BOCEMHA/ILATH JIET, JIUIaM C
WHBAJIMJIHOCTHIO TIEPBOW WJIM BTOPOM T'pyMIbI, JeTsM 10 18 ner ¢
OTPAaHUYEHHBIMU BO3MOYKHOCTSIMH 370pPOBbSI, JKEHILIWHAM, JTOCTHUT-
IIUM HIECTUIECITH JIET, U K MY>KUYMHAM, JOCTUTIINUM IIECTUJIECITH
MIATH JIET, @ TAKK€ K BOCHHOCTY KAIIUM 32 JIPyTryue aJIMUHUCTPATHB-
HBbIE MPOCTYINKHU, 32 MCKJIIOUYEHUEM aJIMUHUCTPATUBHBIX MPOCTYI-
KOB, MPeAyCMOTpeHHbIX raBoi 41 Hacrosero Konekca.

B nanHoO#l crarthbe ycTaHaBIMBAaeTCS KPYr JIMI, B OTHOILIECHHUU
KOTOPBIX HE JOMYCKAEeTCsl MPUMEHEHUE B3bICKAHUS B BUJIE aJIMUHU-
CTPaTHUBHOTO apecTa, a TakyKe 00CTOSATEILCTBRA, IIPU KOTOPHIX 3aripe-
1aeTcsi MpUMEHEHUE MEphl B BUJE aIMUHUCTPATUBHOIO apecTa B
OTHOLIEHWHU BOEHHOCHyXamux. M3 comep:kaHusi CTaTbu CIEIYET,
YTO 3aKOHOJIATeNb MPEAYCMATPUBAECT IPUMEHEHNUE aIMUHUCTPATHUB-
HOTO apecTa B OTHOIICHWU BOCHHOCIYKAIIIUX TOJBKO 33 COBEpIIIe-
HUE AIMUHHUCTPATHUBHBIX MPOCTYINKOB MPOTUB BOEHHOM CITYXObI
(npoctynkoB, npeaycMoTpeHHbix rmaBoit 41 Koxekca 06 agmMuHu-
CTPATUBHBIX MPOCTYIIKAX).

B cootBerctBUM co crarbeit 156.2 Kogekca 06 anMUHUCTpATHB-
HBIX TMPOCTYMKAaX JIUIA, COBEPIIUBIINE MPOCTYIKH, YKa3aHHbIE B
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ctathsax 610-618 nactosmero Kogekca, B OTHOIIEHUH KOTOPBIX ObLT
IMPUMEHEH aJMUHUCTPATUBHBINA apecT MO CTPa)Kei Ha rayrnrBaxTe,
a JIpyrue Juua — B MECTaX, YCTAaHOBJEHHBIX COOTBETCTBYIOILHM
OpraHOM HCITOJIHUTEIbHOU BJIACTH.

N3 oOpartiienus clieayeT, 4TO CIIOPHBIM BOMPOC CBSA3aH C COAEP-
YKaHWEM BOCHHOCIIYKAIIEro Ha raynrBaxTe WM B MECTaxX, Oomnpene-
JEHHBIX  COOTBETCTBYIOIIMM  OpPraHOM  HCIIOJHUTEIbHOMN
BJIACTH, B CIy4ae MPUMEHEHUS K JAHHOMY JIMIY aAMUHUCTPATUBHO-
ro apecTa IpU COBEPILIECHUN aIMUHUCTPATUBHOIO IPOCTYIIKA, IPE-
ycmoTtpeHHoro cratbeit 612.1 Kogekca 06 aiMUHHUCTPAaTUBHBIX MPO-
CTYIIKaX, BO BPeMsl CITy>KObI, O/THAKO BIOCIIEACTBUH YBOJIEHHEHUS CO
CIIy’)KOBl M yTpaTe MM CTaTryca BOEHHOCIY’XKAIllero, OTHOCUTCS K
COIIEPKAHUIO IOl OXPaHOM.

B cBs3u ¢ 3TUM creyeT uMeTh B BUY, YTO aJIMUHUCTPATHUBHbBIE
MPOCTYIIKH, YCTaHOBJICHHBIC cTaTbsiMu 610-618 Koaekca 06 aamu-
HUCTPATUBHBIX NPOCTYNKaX, OTHOCATCA K mnaBe 41 maHHOrO
Konekca non HazBaHueM “AJMUHHUCTPATUBHBIE MPOCTYNKUA MPOTHUB
BOCHHOH CITy>KOBI”. A CyOBEKTOM aJMHHHUCTPATUBHBIX MPOCTYIIKOB,
MPEAYCMOTPEHHBIX ATOW TJIABOM, SIBISETCS CHEUUATBHBIA CYObEKT,
TO €CTh BOEHHOCITYKalHe.

CornacHo cratbe 3 3akoHa "O craryce BOEHHOCTYXXalux'", cra-
TYyC BOEHHOCIYXKAIMX TpaKAaHe MPUOOPETaroT CO JHS NPHU3bIBA
MOCTYIJIEHUS B JOOpPOBOJIBHOM IMOpsAKE Ha ciy:k0y B Boopy-
KEeHHbIe cuIIbl A3zepOaiixanckoi PecryOnuku, npussiBa Ha cOOpBI,
MOCTYIUICHHUSI B BOGHHO Y4eOHBIC 3aBE/ICHUS, U YTPAYUBAIOT C YBOJIb-
HEHHEM cO chyObl B BoopyxkeHHbIX cuiiax A3sepOaiiikaHCKON
PecriyOnuku co JHS UCKITIOYEHHS] M3 CIMCKOB BOMHCKOW 4YacTH,
OTYHUCIICHHUSI WM HCKIIIOYEHUS M3 BOEHHO Y4YeOHBIX 3aBEICHMIA,
OKOHYaHHUsI COOpPOB, B MOpPSAJKE, YCTAHOBJIEHHOM 3aKOHO/AATENb-
cTBOM A3zepOaiimkanckoi PecryOmuku.

B npunoxenun Homep 4 “O raynteaxre” K “YcTaBy TapHU30HHOM
U KapaynbHOU ciyx0 BoopyxeHHbIX cun A3zepOaiiikaHcKon
PecniyOnmku™”, yTBepkIeHHOMY 3akoHOM A3zepOailiKaHCKOU
Pecniybnuku ot 23 centsOps 1994 roma, raynTBaxra ompeneneHa
KaK CIELMAIIbHOE MECTO, ITPEAHA3HAYEHHOE ISl COJIEPKAHUS BOCH-
HOCJIY>KaIllUX TOJ] CTPAXKEN.

[TosTomy 3akoHOmarenb, yuuThiBas B ctarbe 156.2 Konekca 00
aJMUHHUCTPATUBHBIX MIPOCTYIIKAX, YTO CYOBEKTOM IPOCTYIIKOB, YKa-
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3aHHBIX B cTarhsix 610-618 nannoro Kogekca, siBisieTcsi BOGHHOCY-
YKaIUKM, TPEAYCMOTPEIT COAEPKAHUE TOJT CTPAKEH JIUI, UMEIOIIHNX
CTaTyC BOCHHOCIYXalIUX Ha raynTBaxTe, a JAPYTrUX JUI[ B MECTax,
YCTAaHOBJICHHBIX COOTBETCTBYIOIIMM OPraHOM HCIOJIHUTEIbHON
BJIACTH.

Tak 4TO coepKaHue COBEPIUIUBIIUX MTPOCTYIKH, MPETYCMOTPEH-
Hele rmaBod 41 Kogekca 00 agMHUHHUCTPATUBHBIX MPOCTYIKaX
(crarbu 610-618), ogHAKO yTPATUBLIMX CTaTyC BOEHHOCIYKAILUX B
CBSI3U C YBOJIbHEHHUEM C BOCHHOM CITY>KOBbI, Ha TayTBAXTe€ HE MOXKET
CUMTAThCSl COOTBETCTBYIOIIUM TPEOOBAHUSIM 3aKOHOIATEIHCTBA.

Takum oOpa3oM, TOCKOJIBKY COJEp)KaHHE JIMI], COBEPIIUBIINX
aIMUHUCTPATUBHBIE MPOCTYIKH, MPEAyCMOTPEHHbIE IWaBon 41
Konekca 00 amiMUHUCTPATUBHBIX MPOCTYIKAX, OTHAKO yTPATUBIINX
CTaTyC BOCHHOCITY>KAIIIETO B CBS3H C YBOJBHEHUEM C BOCGHHOM CITyXK-
Obl Ha TaynTBaxT€ HE COOTBETCTBYET IMPABOBOM MPHUPOJE U IIEIH
crarbu 156.2 nmanHoro Kojekca, OHM JOJKHBI CONIEPKATHCS O]
CTpaXkeil B MecTaX, YCTAaHOBJICHHBIX COOTBETCTBYIOLIMM OpPraHOM
HCITOJIHUTEILHOMN BJIACTH.

Uto KkacaeTcs MOCTABJICHHOTO JPYroro BOMpOca B OOpallieHuH,
clenyeT OTMETHTh, YTO Ha ocHoBaHum ctatbu 34-1 Kogekca 00
aIMUHUCTPATUBHBIX MPOCTYNKAX €CJIU NMPUMEHEHHE aJMHUHUCTpA-
TUBHOTO B3BICKaHHs B BHUJIE OOIIECTBEHHBIX PA0OOT WU aIMUHU-
CTPaTHUBHOTO apecTa, MPeayCMOTPEHHOTO CAHKIIMEH, yCTaHOBJICH-
HOM1 32 aIMMHUCTPATUBHBIN MPOCTYIOK B 0COOEHHOM YacTH HACTOS-
miero Konekca, He mpecTaBiIseTCs BO3MOXKHBIM COTTIACHO TpeOoBa-
HusM crareit 28.4 wim 30.2 Hacrosmero Komekca, To B OTHOIICHUH
Julla, COBEPIIMBIIETO AJMHUHHUCTPATHUBHBIN MPOCTYIOK, CYIbs
BMECTO aJIMUHUCTPATUBHOIO B3BICKAHMS, IPEAYCMOTPEHHOIO COOT-
BETCTBYIOIIEH cTaThell ocobeHHOW uvacTu Hactosmero Kopekca,
MPUMEHSET aJMUHUCTPATUBHOE B3bICKaHHME B BHUC ITpada B pas-
Mepe OT JIBYXCOT J0 MSATUCOT MaHAaTOB.

Crarps 28.4 Konekca 00 aIMUHUCTPATUBHBIX MTPOCTYIIKAX 3aIpe-
aeT MPUMEHEHHE 00IIECTBEHHBIX PAa0OT B OTHOIICHUH BOCHHOCITY-
kammx. A Ha ocHoBaHuM ctaTbu 30.2 manHoro Kojpekca B oTHoOIIE-
HUW BOCHHOCTYKAIIIX HE MOXKET OBITh IPUMEHEHA MePa B3bICKaHUS
B BUJIE aIMUHUCTPATUBHOIO apecTa 3a COBEPIICHHUE APYTUX aIMU-
HUCTPATUBHBIX MPOCTYIIKOB, HE HAMPaBICHHBIX MPOTHUB BOEHHOU
cinyxOb1. [lo »TOM mpuUYMHE 3aKOHOAATENb MOCYUTAT BO3MOXKHBIM
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MPUMEHEHUE B OTHOILIEHUH BOEHHOCIYXAIUX B YKa3aHHBIX CIIy-
gasx BMECTO OOIIECTBEHHBIX PabOT W aIMUHHCTPATHBHOTO apecTa
B3bICKaHUs B BuJe mTpada. [Ipu 3ToM B COOTBETCTBUM CO CTaThei
34-1 Konmekca 00 agMUHUCTPATUBHBIX MPOCTYINKAaX B OTHOILIEHUU
JTAQHHBIX JIUI], CyAbs BMECTO OOIIECTBEHHBIX PabOT WJIM aMHUHU-
CTPAaTMBHOTO apecTa MPUMEHSAET aJIMUHUCTPATUBHOE B3bICKAHUE B
BHJIe mITpada B pazMepe OT ABYXCOT JO ISITUCOT MaHATOB.

Kak BuaHO, 3aKkoHOAATENIh, B COOTBETCTBHH CO cTaThbedl 34-1
Konekca 00 agMUHUCTPATUBHBIX MPOCTYINKAX, MOCTABWI 3aMEHY
yKa3aHHbIX B cTaThix 28.4 u 30.2 nanHoro Koxekca BUIOB B3bICKa-
HUS aJIMUHUCTPATUBHBIM IITPAdOM B 3aBUCUMOCTH JIMIIIb OT HEBO3-
MO>KHOCTHU TTPUMEHEHUS ITUX BUIOB B3bICKAHUS.

[TosToMy 3a coBepIlieHIE BOCHHOCITYKAIIUM aIMUHUCTPATUBHBIX
MPOCTYNKOB MIPOTUB BOEHHOM CIY>KObI B OTHOIIICHUU HETO BMECTO
aIMUHUCTPATUBHOTO apecTa, MPEeayCMOTPEHHOTO CaHKIIMEW COOT-
BETCTBYIOIIIEH CTaThU, HE MOXKET OBITh Ha3HAYEH aIMHUHHUCTPATHUB-
HBIH mTpad ¢ npumeHeHuem crarbu 34-1 Konekca 06 anMunuctpa-
TUBHBIX MPOCTYINKaX. TO €CTh BO BpeMs Kak 3a COBEPIICHUE BOCH-
HOCTY)KaIllUM aJIMUHUCTPATUBHBIX MPOCTYIKOB, MPOTHB BOEHHOU
CITY’KOBI, 3aKOHO/IATEIb HEMOCPEACTBEHHO IIPEIyCMaTPUBAET B BUJIC
aIMUHUCTPATUBHOTO apecTa, 3aMEHA B3bICKAHMS B BHUJIC aJIMUHU-
CTPAaTUBHOTO apecTa 3a JaHHbIe MPOCTYIKH MTpahoM HE MOXKET
cuMTaeTcss BO3MOXKHOU. TakuM oOpa3om, UCXOAS U3 CMbICTA CTAThU
34-1 Konmekca 00 aJIMHUHUCTPATHBHBIX HPOCTYIKaX, COBEPILECHUE
aIMUHUCTPATUBHBIX MPOCTYIIKOB MPOTHB BOCHHOW CIY>KOBI CYIIbS
HE MOXKET BMECTO aIMUHUCTPATUBHOIO apecTa, MPeAyCMOTPEHHOTO
3a COOTBETCTBYIOIIEH cTarheil ocoOeHHOM yacTu nanHoro Komekca
MPUMEHUTH B OTHOIIICHUH JIMIIA B3BICKAaHUE B BUJIE mTpada.

Crnenyer Takke OTMETUTb, 4TO B ctaThe 32 Komekca 00 ammu-
HUCTPATUBHBIX TMPOCTYMKAX yCTAHOBJIEHBI OOCTOSTEILCTBA, CMST-
YaloIue OTBETCTBEHHOCTh IMPH MPUMEHEHUHM AJMUHUCTPATUBHOTO
B3bICKaHusA. B crartbe 32 nannoro Konekca orpakeHa BO3MOXKHOCTD
MPUHATHSL BO BHUMaHHE CyIbed B Kaue€CTBE OOCTOATENbCTB, CMSAT-
YaIOIIUX OTBETCTBEHHOCTh, M MHBIX CIIy4aeB, CMSTYAOIINX OTBET-
CTBEHHOCTb MPU MPUMEHEHUH AJIMUHUCTPATUBHOIO B3bICKAHUS HE
yKa3aHHbIX B cTaThax 32.1.1-32.1.7 nacrosimero Konekca.

O0s3arenbCTBa, CMATYAIONIME OTBETCTBEHHOCTD 32 aIMUHHUCTPA-
TUBHBIM MPOCTYIOK, MPEIYCMOTPEHBI 3aKOHO/IATEILCTBOM HMCXOS
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U3 IPUHIMIA CIIPAaBEIMBOCTU. [laHHBIN IPUHIIKII IpEeyCcMaTpHUBa-
€T CHpPaBEAJIMBOCTh HAKA3AHUS, IPUMEHSAEMOIO K JIMILY, COBEPILIHB-
HIeMy aJMUHHUCTPATUBHBIN MPOCTYMOK, TO €CThb COOTBETCTBUE
XapakTepy aAMUHHUCTPATUBHOIO MPOCTYIKA, OOCTOATEIBCTBAM €r0
COBEPIICHUS W JUYHOCTH JIMIIA, MPU3HAHHOTO BUHOBHBIM B COBEp-
HIEHUU aIMUHHUCTPATUBHOTO MPOCTYIIKA.

Crnenyer uMeTh BBH]Y, YTO BOCHHOCTYXAIlIUE, KaK JIUIA, UCIO-
HstoIIME 10T niepes PoMHoIM, MOTYT MIMETh UCKITIOUUTENIbHBIE 3aCTy-
M B 3alIUTE TEPPUTOPUAIBHOM HLEIOCTHOCTH A3zepOailiKaHCKOM
PecniyOnuku, 60sx 3a Ponuny, a Takxke B oOecriedeHUN 00OpPOHBI U
0e30MmacHOCTH Hamlero rocygapcrsa. B stom konrtekcre [lnenym
KoHCTUTYIIMOHHOTO Cy/la CUMTaeT BaKHBIM MOAYEPKHYTh, YTO MPHU
MPUMEHEHHUH CYIaMH B3bICKAaHUM B OTHOILIEHHUH JIULI, COBEPILINBILIUX
aIMUHUCTPATUBHBIE TMPOCTYNKA MPOTHUB BOEHHOW CIIYXKOBI, UX
BBIIIIEOTMEUEHHBIE 0COObIE 3aCIyTH, HArPaXJACHUE B CBSA3H C 3TUM
rocyJapCTBEHHBIMU Harpajgamu A3zepOaiimkanckoi PecmyOnuku, a
TaK)K€ XapaKTepU3YIOLIUE JTUYHOCTh MOJIOKHUTEIbHBIE 00CTOATEIh-
CTBA, JIOJKHBI YUUTHIBATHCS B KAUECTBE CMSITYAIOIIET0 OOCTOSTEb-
CTBa B COOTBETCTBUHU cO cTaThel 32.2 Kogekca 00 aIMUHUCTPATUB-
HBIX MPOCTYIKaX.

Ha ocnoBanum BbimeykazanHoro Ilnenym KoncTuTyrnmonHoro
cyla IPUXOJUT K CIEAYIOIINM BBIBOJAM:

— MOCKOJIBKY COZAEpaHUE JIULI, COBEPIIMBIINX aJIMUHUCTPATHUB-
Hbl€ TPOCTYNKH, peaycmorpeHHblie maBoil 41 Konekca 06 agmu-
HUCTPATUBHBIX NMPOCTYNKaX, OQHAKO YTPAaTUBLIMX CTATyC BOEHHO-
CIIy’KallleTo B CBSI3U C YBOJBHEHHEM C BOCHHOMW CITY:KOBI, Ha TaynT-
BaxT€ HE COOTBETCTBYET MPAaBOBOM NMPUPOAE U LEeau cratbu 156.2
nanHoro Kopjekca, OHM JOJKHBI COAEPXkATbCS MOJ CTpaked B
MECTax, YCTAHOBJICHHBIX COOTBETCTBYIOLUIUM OPIaHOM HCIOJIHU-
TEJIbHOMN BIIACTH;

— B COOTBETCTBUU €O cMbIciIoM cTaThil 34-1 Konekca 06 aqmuHu-
CTpPaTUBHBIX MPOCTYIKAaX 32 COBEPILICHHE aJMUHUCTPATUBHBIX MPO-
CTYNKOB MPOTHUB BOCHHOU CITYX OBl Cy/lbsi HE MOXKET BMECTO aJMH-
HUCTPATUBHOTO apecTa, MpPelyCMOTPEHHOIO0 COOTBETCTBYIOLIEH
cTarbeil ocobeHHol yactu qanHoro Kojekca npuMeHuTh B OTHOIIIE-
HUU JIMIIA B3bICKaHUE B BUjIE mITpada;

— MpU TNPUMEHEHUU CydaMU B3bICKaHHMS B OTHOIICHUH JIHII,
COBEPIIMBIINX AJMUHUCTPATUBHBIC MPOCTYIKH MPOTHB BOCHHOM
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CITy’KOBbI, UX UCKJIIOUUTENbHBIE 3aCTYTH B 3alIUTE TEPPUTOPUATHHON
nenoctHoctu AzepOaitmkanckoit PecyOonuku, obecrniedeHun 000-
POHBI M 0€30MaCHOCTH HALIEr0 rocyJapcTBa, a TAKXKE XapaKTepu-
3YIOLIUE JTUYHOCTh MOJIOKUTENbHBIE OOCTOATENBCTBA JOJKHBI YUU-
THIBATbCS B KAu€CTBE CMSTYalONIEr0 OOCTOSTENhCTBA B COOTBET-
cTBUM co ctarbeil 32.2 Komekca 00 afIMUHUCTPATUBHBIX MPOCTYII-
Kax.

PykxoBoactBysice uacthto VI crareu 130 Konctutynuwu
AzepOaitmkanckoit PecriyOnuku, crarbsimu 60, 62, 63, 65-67 u 69
3akoHa AsepOaitmxanckoit Pecnybnuku “O KoHcTuTynmoHHOM
cyne”, Ilmenym Koncturymumonnoro Cyma A3sepOaiikaHCKOM
PecryOnuku

IHOCTAHOBMAIJI:

1. [Tockonbky conep:kaHue JTull, COBEPIIUBIINX aIMUHUCTPATHUB-
HblE TPOCTYINIKM, npeaycMoTpeHHble maBoil 41 Koxekca
Azepbaiimxanckoil PeciyOnuku 006 aJMUHUCTPATUBHBIX MPOCTYII-
Kax, OJHAKO YTPATHBIIMX CTAaTyC BOEHHOCIY)KAIllETO B CBS3U C
YBOJIBHEHHEM C BOCHHOM CITy»OBbI, Ha TaylTBaXTe HE COOTBETCTBYET
MpaBOBOM MpupoAe U 1enau crarbu 156.2 ganHoro Komekca, oHu
JOJDKHBL  COZIEPKAThCST TOJ] CTpaked B MeCTaX, YCTaHOBJIEHHBIX
COOTBETCTBYIOIIMM OPIaHOM MCIOJHUTENBHON BIIACTH.

2. B coorBerctBUM co cmbicaoM crtatbu 34-1 Kopgekca
Azepbaitmkanckor PecyOnnkyn 06 aqMUHHUCTPATUBHBIX MPOCTYII-
Kax 3a COBEpILICHHUE aIMUHUCTPATUBHBIX MPOCTYIKOB MPOTUB BOCH-
HOM CITyOBbI Cy/lbsl HE MOYKET BMECTO aJIMUHUCTPATUBHOIO apecTa,
MPETYCMOTPEHHOTO COOTBETCTBYIOIICH CTaThell OCOOCHHOM 4YacTH
nanHoro Kojekca npuMeHUTh B OTHOIIICHUH JIUIIA B3bICKAHKE B BUJIC
mrpada .

3. Ilpy mpuMeHEHHH CyJaMu B3bICKaHUS B OTHOIICHUU JIWII,
COBEPIIUBIINX aJMUHUCTPATUBHBIE MPOCTYNKH IMPOTUB BOCHHOU
CITyOBbI, UX UCKJTFOUUTENbHBIE 3aCITYTH B 3aIIUTE TEPPUTOPUATHHON
nenoctTHocTH A3zepbaitmkanckon PecnyOnuku, obecriedueHuu 000-
poHbI U 0€30MaCHOCTH HAIIero TOCylIapcTBa, a TaKkKe, XapaKTepu-
3YIOIIUE JIMYHOCTh TOJIOKUTEIBbHBIE 00CTOSATEHCTBA, JIOJDKHBI YUU-
THIBaTbCSI B Kau€CTBE CMSIYaroUlero OOCTOSATENbCTBA B COOTBET-
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ctBuHm co crarbeit 32.2 Konekca AzepOaiimxanckoil Pecyonuku 06
aJIMUHUCTPATUBHBIX MPOCTYIIKaX.

4. IlocTaHoBNIEHUE BCTYMAET B CHIIY CO JIHS OIyOJIMKOBaHUS.

5.IlocTanoBieHne OMyOIMKOBaTh B Ta3zeTax «AsepOailxany,
«Pecnybnuka», «Xanr razetu», «bakuHckuii pabounity wu
«Bectnuke  KoHcTuTynmoHHoro cyma  AsepOaiiJKaHCKOM
PecniyOmukmy.

6. [TocTaHoBIIEHNE SBISETCS OKOHYATEITHLHBIM U HE MOXKET OBITh
OTMEHEHO, M3MEHEHO WM OQUIMATbHO HCTOJIKOBAHO HU OJHUM
OpPTaHOM WJIH JUIIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikas1 Omak Macallasinin 62-ci maddasinin
1-ci hissasinin “c” bondinin sorh edilmasina dair

12 yanvar 2022-ci il Baka sohori

Azarbaycan Respublikasit Konstitusiya Mahkemaesinin Plenumu
Forhad Abdullayev (sadr), Sona Salmanova, Humay Ofendiyeva,
Rovsen Ismayilov, Ceyhun Qaracayev (meruzagi-hakim), Rafael
Qvaladze, Mahir Muradov, Isa Necefov ve Kamran Sefiyevden
ibarot torkibde,

mohkoms katibi Foraid Oliyevin istiraki ils,

Azoarbaycan Respublikasi1 Konstitusiyasinin 130-cu maddasinin
VI hissesine, “Konstitusiya Mehkemesi haqqinda” Azerbaycan
Respublikasi Qanununun 27.2 ve 33-cii maddslerine ve Azearbaycan
Respublikas1 Konstitusiya Mehkemaesinin Daxili Nizamnamasinin
39-cu maddesine miivafiq olaraq, xiisusi konstitusiya icraatinin
yazil1 prosedur gaydasinda kecirilon mahkems iclasinda Baki sehari
Suraxant Rayon Msahkemesinin miiracieti osasinda Azerbaycan
Respublikas1t Omeak Macsllasinin 62-ci maddasinin 1-ci hissasinin
“c” bandinin sorh edilmesine dair konstitusiya isine baxdi.

Is {izro hakim C.Qaracayevin meruzesini, maraqli subyektlorin
niimayondolari Baki sohori Suraxan1 Rayon Mahkemaesinin hakimi
S.Miriyevanin vo Azarbaycan Respublikasi Milli Maclisi Aparatinin
Sosial ganunvericilik sobesinin miidiri A.Valiyevin, miitoxassis
Azoarbaycan Respublikas1 Ali Mehkemesinin Miilki Kollegiyasinin
sodri S.Haciyevin miilahizalorini, ekspert Baki Dovlet Universitetinin
Hiiquq fakiiltesinin ©mak ve ekologiya hiiququ kafedrasinin miidiri,
hiiquq tlizre elmlor doktoru, professor A.Qasimovun rayini vo i$
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materiallarim1 arasdirib miizakire edarok, Azerbaycan Respublikasi
Konstitusiya Mehkamasinin Plenumu

MUODYYON ETDI:

Baki sohori Suraxant Rayon Moahkemesi Azarbaycan Respubli-
kasinin Konstitusiya Mahkemesine (bundan sonra — Konstitusiya
Mohkomaosi) miiraciot edorak Azerbaycan Respublikasi ©mok
Macollasinin (bundan sonra — Omoak Macellesi) 62-ci maddasinin
1-ci hissesinin “c” bandinin Azerbaycan Respublikasi Konstitusiya-
sinin (bundan sonra — Konstitusiya) 63-cii maddasi baximindan sarh
edilmesini xahis etmisdir.

Miiraciotden gériiniir ki, I.Hiiseynov “BakuBus” Mohdud Mesu-
liyyetli Comiyyetine (bundan sonra — “BakuBus” MMC) qars1 iso
berpa, 6denilmeomis emoak haqqi, miikafat, son haqq-hesab, istifade
edilmemis moazuniyyat pulu, maddi ve meanavi ziyan telebine dair
iddia orizesi ilo Baki goheri Suraxani Rayon Mohkemaosino
miiraciot etmisdir.

Mohkemse arasdirmasi gedisinde miieyyon edilmisdir ki, “Baku-
Bus” MMC-nin siiriiciisii olmus I.Hiiseynov 4 noyabr 2016-c1 il
tarixinde idare etdiyi avtobusla xidmati vezifasini icra eden zaman
piyadanin 6liimii ile naticelonan yol naqliyyat hadisesini toretmisdir.
Homin fakt iizre Azerbaycan Respublikasi Cinayat Macallasinin
263.2-ci maddesi ile cinayet isi baslanilmig, 14 yanvar 2017-ci il
tarixinde I.Hiiseynov toegsirlendirilen sexs gisminde coalb edilerok
barasinde basqa yero getmomok haqqinda iltizam gotimkan tedbiri
secilmisdir. Is {izre ibtidai istintaq orqanmin selahiyyetli sexsinin
12 dekabr 2020-ci il tarixli gorari ilo cinayet iginin icraatina beraot-
verici asaslarla xitam verilmisdir.

Cinayet isinin istintaqr gedisinde cavabdeh “BakuBus” MMC
Omok Macsllasinin 62-ci maddasinin 1-ci hissesinin “c” bandine
istinad ederak, cinayat torkibi olan ictimai-tohliikali emal toratmasi
ile bagl barasinde istintaq getmasine asaslanaraq, 1 mart 2017-ci il
tarixli emrlo I.Hiiseynovu isden kenarlasdirmisdir.

Miiraciatde geyd olunur ki, Omoak Macellasinin 62-ci maddasinin
1-ci hissesinin “c” bondine osasen, is vaxti orzinde is¢i bilavasito is
yerinde miivafiq selahiyyetli orqanin gorari ile tosdiqlonan inzibati
xotalar1 ve ya cinayet torkibi olan ictimai-tehliikeli emeller torat-
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dikds isegdtiiron miilkiyyatcinin ve is¢ilerin menafeyini qorumaq,
bas vero bilocek emayin miihafizaesi gaydalarinin pozulmasinin
qarsisint almaq ve emok intizamini tomin etmoak maqsadi ilo is¢ini
miivafiq is vaxti erzinde isden kenar ede biler.

Homin maddaden goriiniir ki, is¢inin mehz is vaxti orzinde
inzibati xotalar1 ve ya cinayaet torkibi olan ictimai-tehliikeli emallor
torotmosi onun isden konarlasdirilmasinin osaslarindan biri kimi
cixis edir. Eyni zamanda, bu emsllerin toredilmesinin miivafiq
solahiyyetli orqanin gorari ile tesdiglonmali oldugu ifade edilmisdir.
Lakin ganunvericinin “miivafiq selahiyyetli orqanin qerar1” dedikdo
moahz hansi1 orqan1 ve gerari nezarde tutmasi gosterilmemisdir. Bu
isa iscinin yuxarida qeyd edilmis osasla isden kenarlagdirilmasinin
ganuni olub-olmamasinin mehkems terefinden miieyyen edilme-
sinde geyri-muiayyonlik yaradir.

Miiraciatedonin gonastine gore, homin maddede “miivafiq sela-
hiyyetli orqan” dedikda, ibtidai aragdirma orqani nazarde tutulursa,
bu zaman “miivafiq selahiyyatli orqanin gorart” dedikde, soxsin
siibhali soxs qismindo tanimnmasinin vo ya togsirlondirilon soxs
gisminda celb etmoa haqqinda gerarin yaxud itttham aktinin tortib
edilmesinin nazerde tutuldugu miieyyen edilmalidir.

Lakin “miivafiq selahiyyetli orqan” dedikde, mehkeme nozerde
tutulursa, bu halda “miivafiq selahiyyetli orqanin gorar1” soxsin
togsirli bilinmesine dair mehkemenin qanuni qlivveye minmis
hokmiinii ifade edir.

Miiraciatedon hamg¢inin geyd edir ki, Azerbaycan Respublikasi
Cinayot-Prosessual Macollosinin (bundan sonra — Cinayot-
Prosessual Macollosi) 154.2-ci maddesine uygun olaraq, zerurot
olarsa ibtidai arasdirmaya prosessual rohberliyi heayata kegiron
prokurorun teqdimati ilo mehkemse terafinden siibhali ve ya
togsirlendirilon soxs barasinde vezifoden kenarlagdirma qisminda
gotimkan tadbiri secilo biler. Prosessual qanunvericilikde is iizro
ibtidai istintaqin aparildigit dovrde siibheli ve ya tegsirlendirilon
soxsin voazifoden kenarlasdirilmas: barede ayrica gotimkan todbiri
noazoerde tutuldugu halda, he¢ bir macburiyyet olmadan isegdtiirenin
ibtidai istintaq dovriinde is¢ini isden kenarlasdirmasinin qanuniliyi
sual dogurur.

Gostorilonleri nezere alaraq, miraciotedon soxslorin emok
hiiquglarinin miidafisesinin, hiiquq tetbigetms tocriibasinin vahidli-
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yinin tomin edilmeasi maqgsadi ilo Omak Macallasinin 62-ci madde-
sinin 1-ci hissesinin “c” bendinin serh edilmasi ii¢lin Konstitusiya
Mohkomaesine miiraciot etmoak gorarina golmisdir.

Konstitusiya Mehkemasinin Plenumu miiracietle alagodar asagi-
dakilart geyd edir.

omoak hliququ insanlarin diger konstitusiya hiiquqlarinin hoyata
kecirilmoasina tosir gostora bilocok amillorden biri olmagla, insanin
loyagati ve 0ziinii comiyyatde ford kimi dork etmasi ticlin 6nemlidir.

Konstitusiyanin 35-ci maddesine asasen, hor kesin amayo olan
gabiliyyeti osasinda serbest suratde Oziine fealiyyat novii, peso,
moasguliyyat ve is yeri secmoak hiiququ vardir. O©mek miiqavilaloari
sorbost baglanir, he¢ kos omok miiqavilesi baglamaga mocbur
edile bilmez. Har kesin tohliikesiz ve saglam soraitde islomak, heg
bir ayri-seckilik qoyulmadan 6z isine gore dovletin miieyyenlasdir-
diyi minimum ameak haqqi miqdarindan az olmayan haqq almaq
hliququ vardir.

Oksor hiiquglara miinasibatde oldugu kimi, emok hiiququ da
miitleq vo moehdudlasdirilmaya mearuz qala bilmeyen hiiquq kimi
gobul edils bilmez.

Konstitusiya Mehkemaesi Plenumunun “Azerbaycan Respublikasi
Konstitusiyasinin 49-cu maddesinin sorh edilmasina dair” 2005-ci
il 21 oktyabr tarixli Qerarinda formalasdirdigr hiiquqi movgeyo
gora, dovletin ve insanin vetendaslarin ve diger sexslerin hiiquq ve
azadliglarina gosd etmemak vozifesi hiiquglarin mehdudlasdirilmasi
kimi gobul edilir. Dévlat terafinden insan hiiquglarinin ganuni mah-
dudlagdirilmasi diger subyektlorin hiiquqlaria 6zbasia miinasiboto
sodd qoymaq moagsadine yonalmisdir.

Hiiquqi dovletde insan hiiquglarinin meahdudlasdirilmasi yalniz
ganun asasinda miimkiindiir. Bu prinsip “Azerbaycan Respublika-
sinda insan hiiquq ve azadliglarinin hayata kegirilmesinin tonzim-
lonmasi haqqinda” Azerbaycan Respublikasinin Konstitusiya
Qanununda da 6z oksini tapmigdir. Belo ki, hamin Konstitusiya
Qanununun 3.1 ve 3.4-cii maddalarine asasen, Azarbaycan Respub-
likasinin Konstitusiyasinda ve Azerbaycan Respublikasinin terafdar
cixdig1 beynalxalq miigavileloerde nazerde tutulmus insan hiiquqla-
11 vo azadliglar1 yalniz ganunla mohdudlasdirila biler. Insan hiiqug-
larina ve ya azadliglarina qoyulan meahdudiyyetlor Azearbaycan
Respublikasinin Konstitusiyasinda ve bu Konstitusiya Qanununda
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nozorde tutulan ganuni maqgsede yonelmeli ve hemin magseda
miitonasib olmalidir.

Insan hiiquqglarinin mehdudlasdirilmasinin ganuniliyine, miitena-
sibliyine ve adalstliliyine nazarati iso mehkemsler hayata kegirirlor.
Qanunverici hiiququn mahdudlasdirilmasinin hiiquqi qaydasini ve
osaslarin1 miiayyen etmoklo, dovletin adalet miithakimesi yolu ile
comiyyoat liclin shemiyyet kosb eden deyerlerinin miihafize
edilmesi vo her bir soxsin hiiquq ve azadliglarmin tomin edilmasi
arasinda yarana bilecak kolliziyalar1 hell etmis olur.

Konstitusiya Moehkamasinin Plenumu bir sira gorarlarinda
ganunverici torofinden her hansi ictimai miinasibatlarin tenzimlen-
mosino dair normativ hiiquqi aktlar gebul edilorken hiiquqi miioy-
yonlik prinsipine riayat edilmesinin vacibliyini vurgulamisdir.
Hiiquqgi miieyyanlik prinsipi hiiququn aliliyinin osas aspektlorinden
biri kimi ¢ixis edir. Hor bir qganunun ve ya onun her hansi bir
miiddeasinin hiiquqi miieyyenlik prinsipine cavab vermasi olduqgca
vacibdir. Bunun tomin edilmesi ti¢lin hiiquq normalar1 birmenali vo
aydin olmalidir. Bu 6z ndvbeasinde har kase onun hiiquq ve azadlig-
larinin miidafie edilacoeyine, hiiquq tatbigedonin herakatlorinin ise
prognozlasdirila bilen olacagina eminlik vermslidir. Bunun oksi,
yoni hiiquq normasinin mezmununun qeyri-miioyyonliyi hiiquq
totbigetmads mahdudiyyaetsiz miilahize {i¢iin imkan yaratmaqla, har
bir normativ hiiquqi aktin asasinda dayanmali olan qanunun aliliyi,
ganun vo mehkemsa qarsisinda bearaberlik ve adalet prinsiplerinin
pozulmasia gotirib ¢ixara biler ("Azearbaycan Respublikasinda
harbi xidmete ¢agirisin asaslar1 haqqinda" Azerbaycan Respublika-
st Qanununun 2 1-ci maddasinin ve Azerbaycan Respublikasi Coza-
larin Icrast Macollasinin 180.3-cii maddesinin miiddealarinin serh
edilmeasine dair” 22 sentyabr 2008-ci il tarixli ve “Azerbaycan
Respublikas1t Cinayat Macellosinin 59.1.9 ve 60-c1 maddslerinin
boazi miiddealariin sorh edilmosine dair” 2 aprel 2012-ci il tarixli
Qorarlar).

Konstitusiya Mahkemasinin Plenumu Klark Qordon Morrisin
sikayeti lizre 2017-ci il 26 may tarixli Qorarinda ganunun aydin
olmasi telabi ila bagli geyd etmisdir ki, ganunun aydin ve prognoz-
lagdirila bilen olmasi hiiquqi ddvletin vacib tezahiirlerinden biri
olan ganunun limumiliyini toemin etmok zorureti ilo uzlagsmalidir.
Nozoro almaq lazimdir ki, ganunun metninin miitleq aydinligi
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(qanunvericinin biitiin miimkiin ola bilecek hayati hallar1 ganunda
nazoarde tutmasi) geyri-realdir. Bu sebabden ganunda timumi anla-
yislardan istifade edilmesi qagilmazdir.

Bu baximdan, hiiquqi normalarin bezen qag¢ilmaz olan natamam-
1181 vo ya geyri-miioyyonliyi mohz mohkomse tocriibosi vasitosi ilo
aradan galdirilir (Konstitusiya Mehkemasi Plenumunun R.Cafarovun
sikayoti lizro 2012-ci il 18 may tarixli Qorar1).

Bu zaman mehkemsa tocriibesinde normativ hiiquqi aktlarin
miiddoealar1 onlarin konstitusiya hiiquqi menasina uygun totbiq olun-
malidir (Konstitusiya Mehkemasi Plenumunun “M.Meammadovun
sikayoti osasinda Azerbaycan Respublikasi Inzibati Prosessual
Macollosinin 55-ci maddesinin bozi miiddealarinin Azerbaycan
Respublikas1 Konstitusiyasinin 60-c1 maddasinin I hissesine uygun-
lugunun yoxlanilmasina dair” 2014-cii il 29 aprel tarixli Qorar1).

Fiziki soxslorin emoeyoa olan gabiliyyetlerinin tetbiqi ile bagh
yaranan eamoak miinasibatlorini tonzimloyon asas normativ hiiquqi
akt ©Omoak Macellesidir. Bu Macelle miivafiq hiiquq normalari ilo
amok miinasibatlorinde is¢ilorin ve isegodtiirenlerin emak, sosial,
iqtisadi hiiquqlar1 ve bu hiiquqglarla bagli miivatiq toeminatlarin mini-
mum saviyyasini vo s. miioyyen edir.

Qeyd olundugu kimi, O©moak Macaellasinin 62-ci maddasinin 1-ci
hissesinin “c” bendine osasen, is vaxtit orzinde is¢i bilavasito is
yerinde miivafiq selahiyyetli orqanin gerari ile tesdiglenan inzibati
xotalar1 ve ya cinayet torkibi olan ictimai-tohliikeli emallar toret-
dikds isegodtiiron miilkiyyatcinin ve is¢ilerin menafeyini qorumaq,
bas vero bilocok omoyin miihafizesi qaydalarimin pozulmasinin
qarsisini almaq ve amok intizamini tomin etmak moaqgsadi ilo is¢ini
miivafiq is vaxti erzinde isdon kenar ede biler.

Maddenin mazmunundan da anlasildig1 kimi, qanunvericilikle
noazorde tutulmus hallarda isegotiiron terafinden is¢inin isden kenar
edilmasi miiveqqgati xarakter dasiyir ve is¢inin emoak miiqavilasi ilo
miloyyen edilmis emoek funksiyalarini (vezifelerini) yerina
yetirmoak imkanindan miivafiq is vaxti erzinde mahrum edilmesini
ehtiva edir. Qanunverici isegotiirone bu selahiyyeti asagidaki
maqsadlars nail olmaq iigiin vermisdir:

— miilkiyyet¢inin vo is¢ilorin menafeyini qorumag;

— bas vero bilocek amayin miihafizesi gaydalarinin pozulmasinin
garsisin1 almag;
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— amaok intizamini tomin etmak.

Gorilindiiyti kimi, iscinin isden kenar edilmasi intizam tenbeh
todbiri ve ya coeza xarakteri dagimir. Magsadi is¢inin emak funksi-
yalarmin yerina yetirilmosinin davam etdirilmasi naticesindo yara-
na bilocak olverissiz hallarin, miimkiin ziyanin qgarsisin1 almagqdir.

Qanunverici Omok Macsllasinin 62-ci maddesinin 1-ci hissesinin
“c” bandi ilo is¢inin isden kenar edilmesi ti¢iin asagidaki sortlori do
mioyyon etmigdir:

— 1$¢1 inzibati xotalar1 vo ya cinayat torkibi olan ictimai-tohliikeli
omollori is vaxtr erzindos térotmsali;

— 1s¢i inzibati xotalar1 ve ya cinayet torkibi olan ictimai-tehliikeli
amollori bilavasite is yerinde toratmali;

— ig¢inin inzibati xatalar1 vo ya cinayaet torkibi olan ictimai-tohliikeli
omalloari torotmasi miivafiq selahiyyetli orqanin gorar ilo tosdiq
edilmalidir.

Miiraciotden goriindiiyii kimi, geyd olunan normanin toatbiqi
zamani miibahise doguran maqamlar is¢inin isdon kenarlagdirilma-
st liclin inzibati xatalar1 ve ya cinayaet torkibi olan ictimai-tohliikali
omollari térotmesinin hansi orqanin gorari ilo tosdiq edilmali olmasi,
habelo bu orqgan ibtidai aragdirma orqani oldugu teqdirde hemin
organin mahz hansi gerarinin olmasi ile baghdir.

Bununla bagli, ilk névbada, gqeyd olunmalidir ki, Konstitusiyanin
63-cli maddesine osasen, hoar kesin togsirsizlik prezumpsiyasi
hiiququ vardir. Cinayetin térodilmasinde tegsirlondirilon har bir
$9Xs, onun tagsiri qanunla nezerde tutulan qaydada siibuta yetiril-
moyibso vo bu barade mehkemenin ganuni qiivveye minmis
hokmii yoxdursa, togsirsiz sayilir. Mehkemenin hokmii olmasa,
kimsa cinayotde togsirli sayila bilmaz.

Togsirsizlik prezumpsiyast hoamginin Cinayet-Prosessual Macol-
lasinin 21-ci maddesinde do 6z oksini tapmisdir. Belo ki, homin
maddayo asasen, cinayatin téradilmesinde tegsirlondirilon her bir
soxs onun toqsiri bu Macallede nazerde tutulmus qaydada siibuta
yetirilmayibse ve bu barade qanuni qlivveye minmis mahkamenin
hokmii yoxdursa, togsirsiz sayilir. Sexsin togsirli olduguna esash
stibhoalor varsa da onun togsirli bilinmesina yol verilmir.

Azorbaycan Respublikasi Inzibati Xotalar Macallesinin (bundan
sonra — Inzibati Xatalar Macallasi) 8-ci maddesine miivafiq olaraq,
baresinde inzibati xata haqqinda is iizre icraat aparilan sexsin toqsiri
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bu Macellads nazearde tutulmus gaydada siibuta yetmadikde vo bu,
inzibati xata haqqinda is lizre icraata baxmis hakimin, selahiyyatli
orqanin (vozifali soxsin) qiivveye minmis gorari ilo miioyyen
edilmadikde o, tagsirsiz hesab edilir.

Beloliklo, sadalanan normalarin mezmunundan aydin olur ki,
soxsin cinayat amalinin ve ya inzibati xotanin toérodilmasinde
togsirli olub-olmamasi masealasi qanuni qiivveys minmis mehkema
hokmii (gerar1) ve ya salahiyyetli orqanin (vozifeli soxsin) qorari ilo
tosdiq olunmalidir.

Lakin Konstitusiya Mehkamaesinin Plenumu hesab edir ki, Omoak
Mocollosinin 62-ci maddesinin 1-ci hissesinin “c” bondinde is¢inin
isdon kenar edilmesi kimi miiveqqgati xarakterli preventiv todbirin
totbiginin soxsin togsirliliyine dair qanuni qiivveye minmis mahkema
gerar1 (hemginin inzibati xatalara dair isler iizre selahiyyetli dovlet
organinin (veazifali sexsin) gorari) ile sortlondirilmasi qanunverici
torofinden hemin maddede nazerde tutulmus maqsadlerle uygun-
suzluq toskil edir. Belo ki, yuxarida da qeyd olundugu kimi, is¢inin
1sden kenar edilmosi miiveqqeti xarakterli todbir olmaqla tetbiqin-
doe ganunvericinin magsadi qisa miiddete bas vere bilacek emayin
miihafizesi qaydalarinin pozulmasinin garsisin1 almaq, emok intiza-
mini tomin etmak ve bununla da miilkiyyet¢inin ve is¢ilerin mena-
feyini qorumaqdan ibaretdir.

Odur ki, ganunvericinin gosterilon magsadlerinden ¢ixis edarak
Konstitusiya Mehkemasinin Plenumu hesab edir ki, is¢inin isden
miiveqqeti kenarlasdirilmasi onun baresinde mehkemenin voe ya
solahiyyaetli dovlet orqaninin (vezifali sexsin) goerari qanuni qiivve-
yo minanadak vo yaxud cinayet toqibine ve ya inzibati xata haqqin-
da 1§ lizro icraata xitam verilonadak, yoni is¢inin isdon miiveqqati
konarlagdirilmasina sebeb olmus cinayet emsli ve ya inzibati xota
lizro moasoalonin goti sokilde hall edilmasinadak totbiq edils biler.
Miiveqgati xarakterli tadbirin isin tam hallinden, yoni mehkemaenin
vo ya salahiyyatli dovlet orqaninin (vazifeli sexsin) gorarinin qanu-
ni qiivveye minmasindon sonra soxs barasinda totbiqi ise lizumsuz
xarakter dasiyir.

O da geyd edilmolidir ki, soxs barasinde ganuni qiivveye minmis
mohkeme qorar1 (vo ya inzibati xeta haqqinda is iizro icraata
baxmis hakimin, selahiyyetli organin (vezifali sexsin) qiivvaye
minmis gorarl) bir sira hallarda amek miigavilesinin xitamini
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sortlondirir (masalon, Omak Macsallasinin 74-cli maddesinin 1-ci
hissesinin “¢” bendi, Inzibati Xatalar Macallesinin 29-cu maddasi
Vo S.).

Nozoro alinmahidir ki, cinayet-prosessual qanunvericiliyindo
cinayat miihakime icraatinin @sas mogqsadlorine nail olmaq iigiin
miioyyon gotimkan tedbirlerinin tetbiqi nezerde tutulmusdur.
Cinayat-Prosessual Macollosinin 154.2-ci maddesinde sadalanan
gotimkan todbirleri preventiv xarakter dasiyirlar vo meaqsadleri bir
cox hallarda tetbiq olunduqglar1 sexslerin gelocokdaki real vo ehti-
mal olunan qanunazidd fealiyyetinin garsisini almagdan ibaratdir.

Cinayoat-Prosessual Macollosinin 154.2.10-cu maddesinde veozi-
fodon kenarlagdirma noviinde gotimkan todbiri miioyyon edilmis-
dir. Homginin Macellonin 154.4-cii maddesinde geyd edilmisdir ki,
bu Macellenin 154.2.1—154.2.9-cu maddslerinde noazerde tutul-
mus gotimkan todbirleri asas gotimkan tedbirleridir ve biri digeri
ilo birlikde segilo bilmez. Vezifoden kenarlasdirma hem osas
getimkan tedbiri gqisminde, hom do diger gotimkan todbirlerinden
birine alave kimi se¢ilo bilor.

Cinayot-Prosessual Macollosinin 156.2-ci maddesine osasen,
habs ve vezifedon kenarlagdirma miistontiqin vesatati asasinda ve
ibtidai aragsdirmaya prosessual rohberliyi hoyata ke¢iron prokurorun
toqdimati, habelo cinayat isine baxan mehkemaenin 6z tosebbiisii ilo
vo yalniz mehkemanin gorarina asason se¢iloe biler.

Cinayat-Prosessual Macallasinin 172.1 ve 172.2-ci maddalarine
osason, vozifoden kenarlagdirma gatimkan tedbiri qismindoe siibho-
li vo ya togsirlondirilon soxsin 6z vozife selahiyyetlorini icra etmo-
sina, yerino yetirdiyi isi, yaxud mesgul oldugu fealiyyeti davam
etdirmeasine qadagan qoyulmasindan ibaretdir. Siibhali ve ya tagsir-
landirilon soxs barasinde vezifedan kenarlagdirma qisminde gotim-
kan tedbirinin secilmesi li¢iin kifayot qoder osaslar olduqda, ibtidai
aragdirmaya prosessual rohberliyi hoyata kegiron prokuror gostori-
lan soxso 3 (ii¢) giin miiddetinds vezife selahiyyatlorini icra etmo-
yi, yerina yetirdiyi is1, yaxud mesgul oldugu fealiyyati davam etdir-
moyi osaslandirilmis qorar1 ile gqadagan ede biler. Eyni vaxtda
ibtidai arasdirmaya prosessual rohborliyi hoyata kegiron prokuror
mohkomoyo siibhali ve ya togsirlondirilon soxs baroasinde
vozifedoan kenarlasdirma qisminde getimkan toedbirinin secilmesi
barada toqdimat génderir.
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Hoamg¢inin hamin Macallonin 172.3-cli maddesinda geyd olunur
ki, vozifadan kenarlagdirma gisminde gatimkan tedbirinin se¢ilmasi
barede mahkems gorarinin surati derhal icra edilmesi {i¢iin siibhali
vo ya togsirlendirilon soxsin is yerinin miidiriyyatine géndarilir vo
0, gorarin suratini aldig1 andan siibhali ve ya togsirlendirilon sexsin
gadagan edilmis isle masgul olmasina, yaxud fealiyyetini hoayata
kecirmasine imkan vermayso haqli deyil.

Goriindiiyii kimi, Cinayeat-Prosessual Macallasinin normalari
osasinda soxs barosinde vezifoden kenarlagdirma goatimkan todbiri
secildiyi halda bununla bagli gebul edilmis gorarin icrasi isegotiironin
vozifesi kimi ¢ixis edir. Bundan ferqli olaraq, Omak Macallasinin
62-ci maddesi lizre is¢inin isden kenarlagdirilmasi isegétlironin
hiiququnu teskil edir. Cinayet-prosessual ganunvericiliyindo
vozifoden kenarlasdirma gotimkan tedbirinin tatbiqi {i¢iin ilkin sort
kimi soxsin siibhali ve ya togsirlendirilon soxs qisminde taninmasi
fakti ¢ixis etdiyine gore, mentiqi zerurat olaraq isegodtiirenin 6z
tosobbiisii ilo iscini cinayat torkibi olan ictimai-tehliikeli emallar
torotmasi osasi ile isden kenarlagdirmasi ligiin cinayat prosesini
hoyata kegiron organin siibhali soxs qisminde taninma ve ya
tagsirlendirilen soxs gisminda calb etma haqqinda gerarinin olmasi
zoruridir.

Buna miivafiq olaraq Konstitusiya Mehkemasinin Plenumu he-
sab edir ki, Omok Maocollosinin 62-ci maddesinin 1-ci hissosinin
“c” bandinde sexsin inzibati xetalar toretmasini tesdigloyen miivafiq
solahiyyatli orqanin gerar1 dedikde, Inzibati Xetalar Macollesinin
99.4-cii maddesine uygun olaraq gebul edilmis inzibati xota
haqqinda is iizroe icraatin baglanmasi barade miivafiq akt (protokol,
gerardad ve ya qgerar) basa diisiiliir.

Gostorilonlere asasen Konstitusiya Moehkamesinin Plenumu
geyd edir ki, ©moak Macellasinin 62-ci maddeasinin 1-ci hissasinin
“c” bondinde miivafiq selahiyyetli orqanin gerar1 dedikde, cinayet
mithakima icraati iizre soxsin siibhali sexs qisminde taninmasi vo
ya togsirlondirilon soxs qisminde celb edilmesi haqqinda qerar,
inzibati xotalara dair igler iizre icraatda ise inzibati xota hagqinda is
lizro icraatin baslanmasi barade miivafiq akt nezerde tutulur.

Nozoriyyadoe bir ¢ox hallarda ©mak Macellasinin 62-ci madde-
sinin 1-ci hissasinin “c” bendinde soxsin cinayat terkibi olan
ictimai-tohliikeli emallor toratmesini tosdiqloyen miivafiq selahiy-

67



yatli orqanin goarari, mahz Cinayat-Prosessual Macollasinin 154.2-ci
maddesinds nazerde tutulmus vezifedon kenarlagdirma getimkan
tadbirinin se¢ilmasi ilo salagelondirilir. Bununla bagli Konstitusiya
Moahkomasinin Plenumu gosterir ki, siibhali ve ya togsirlondirilon
soxs barasinde mehz hansi gotimkan todbirinin totbiqi mesalasi
cinayot-prosessual ganunvericiliyinde miieyyon olunmus hallar
nozoro alinmagla ibtidai arasdirma orqaninin ve ya mehkemenin
miilahizesine asasen holl edilir. Odur ki, ibtidai arasdirma organi ve
ya maohkeama vezifodan kenarlasdirma deyil, hor hans1 diger gatim-
kan todbirinin se¢ilmasini magsedemiivafiq hesab etdiyi toqdirds,
1s yerinde miilkiyyet¢inin ve iscilarin menafeyini qorumaq, emayin
miihafizesi qaydalarinin pozulmasinin qarsisini almaq, emak intiza-
mini tomin etmok zoarurati yarana biler. Bu halda saglam ve tohlii-
kosiz omok soraitinin tomin olunmasina measul olan isegotiiron
Oziinlin osaslandirilmig gorari ile ig¢ini emoak funksiyalarinin icra-
sindan miiveqqeti olaraq kenarlasdirmaqda haqlidir. Bu 9mek
Maocollasinin sorh edilon maddesinin herfi menasindan da ireli
golir. Belo ki, homin maddede is¢inin isden kenarlagdirilmasi
isogotlironin vozifasi kimi deyil, mohz hiiququ kimi gostorilmisdir.

Konstitusiya Mehkomaesinin Plenumu ©mak Macollasinin 62-ci
maddesinin 2-ci hissesine asaslanmagqla vurgulayir ki, is¢inin isden
konar edilmasi hor bir konkret halda miivafiq siibutlar (hakim royi,
is¢ilorin izahatlar, arayislar vo diger rosmi sonadler) toplanaraq
sonadlasdirilmali, igogdtiironin bu barade gorariin zaruriliyi osas-
landirilmal1 ve esaslandirma {imumi xarakter dagimamalidir. Belo
ki, bu tadbir is¢i barasinde emoak haqqi 6denisinin dayandirilmasi,
omak funksiyalarinin yerine yetirilmasi imkanindan mahrum etmo
kimi elverissiz naticelara sebab oldugundan, yalniz ictimai (miios-
siso vo cemiyyet liclin zerorli ve tohliikali naticelerin qarsisini
almaq) ve soxsi (is¢ilerin hayat ve saglamligin1 qorumaq) menafe-
lorin miidafiesi moagsadi ile ganunvericilikde neazerde tutulmus
mistosna hallarda totbiq edile biler. Elace de, is¢inin isdon kenar-
lagdirilmasinin zeruriliyi aradan qalxdigda isegotiiren is¢inin isden
kenarlasdirilmas1 barede qoerarmni legv etmsalidir. Isci bu tedbirin
totbiqi zerurati aradan qalxdigda meselenin goti halline goder
Oziinlin @amak funksiyalarin yerine yetirilmasine qaytarilmagi te-
lab etmoakdo haqlidir.
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Iscinin isden kenar edilmaesi miiveqgati xarakter dasidigindan bu
gorar yalniz ibtidai arasdirma ve meahkemsa baxisi miiddatinda,
habelo inzibati xata haqqinda is iizro icraatin gedisinde qiivvedo
olur. Arasdirma bitib siibhali ve ya togsirlondirilen sexs baresinde
cinayet toqibine xitam verildikden ve ya toyin olunmus coza icraya
yonaldikden, habelo inzibati xota haqqinda is iizre yekun akt gebul
edildikdan sonra is¢inin isden kenarlagdirilmasi barads isegotiironin
gerari qiivvasini itirir.

Hoamginin ©Omoak Macsllasinin 62-ci maddesinin 5-ci hissesine
gora, isden kenar edilmesini isegétlironin vo ya basqa vezifeli
soxslarin ona qars1 goerazli miinasibetine, saxta senadler asasinda
hoyata kegirildiyino vo diger faktlara gore qanunsuz ve osassiz
hesab eden is¢i pozulmus hiiquglarinin berpa edilmasi, sorof vo
layagotinin miidafie olunmasi li¢iin mehkemaye miiraciat eds bilar.

Nozoro alinmalidir ki, cinayet-prosessual qanunvericiliyindoe
miioyyoan edilmis barastverici osaslarla baresinda cinayet teqibino
xitam verilmis, habelo barasinde inzibati xota haqqinda is lizro
icraata xitam verilmis vo s. soxslorin miivafiq orqanin sehvi ve ya
sui-istifadesi neticesinde vurulmus ziyanin 6denilmesi hiiququ
nozorde tutulmusdur.

“Tohqiqat, ibtidai istintaq, prokurorluq ve mehkems orqanlarinin
qanunsuz harakatlori naticesinds fiziki sexslore vurulmus ziyanin
Odenilmasi haqqinda” Azerbarbaycan Respublikasi Qanununun 5-ci
maddeasinda 6denilmsli olan ziyana hem de sexsin mehrum oldugu
omok haqqi, pensiya, miiavinet vo basqa golirler aid edilmisdir.
Hoamin Qanunun 6-c1 maddeasinde gosterilmisdir ki, bu Qanunun
5-ci maddesinde nezerde tutulmus hallarda vurulmus ziyanin
odeanilmasi dovlet biidcesinin vesaiti hesabina hayata kegirilir.

Gostorilonlere asasen Konstitusiya Mohkamesinin Plenumu
asagidaki neticelore galir:

— Omok Macoellasinin 62-ci maddesinin 1-ci hissesinin “c” ben-
dina uygun olaraq, isegotiiron miilkiyyetc¢inin ve is¢ilorin menafe-
yini qorumaq, bas vera bilocok emeyin miihafizesi gaydalarinin
pozulmasmin qarsisini almaq ve emek intizamini tomin etmoak
mogsadi ile bilavasite is yerinde ve is vaxtit arzinde bas vermis
cinayot torkibi olan ictimai-tohliikeli emellere ve ya inzibati
xotalara goro is¢ini asagidaki hallarda Oziliniin easaslandirilmis
gorari ile isden kenar eds biler:
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a) Cinayoat-Prosessual Macollosinin 90 vo 91-ci maddalarine
miivafiq olaraq, stibhali soxs qisminde taninma ve ya taqsirlondiri-
lan soxs gisminde calb etmo barada cinayet prosesini hoayata keci-
ron orqanin gorari olduqda;

b) Inzibati Xotalar Macallasinin 99.4-cii maddesine uygun olaraq
inzibati xata haqqinda is iizre icraatin baslanmasi barade miivafiq
akt qobul edildikde.

Azoarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VI hissesini, “Konstitusiya Moahkemesi haqqinda” Azerbaycan
Respublikas1 Qanununun 60, 62, 63, 65-67 ve 69-cu maddalerini roh-
bor tutaraq, Azerbaycan Respublikasi Konstitusiya Moehkemasinin
Plenumu

QO9RARA ALDI:

1. Azerbaycan Respublikast Omoak Macallesinin 62-ci maddasinin
1-ci hissesinin “c” bandina uygun olaraq, isegétiiron miilkiyyet¢inin
vo is¢ilerin menafeyini qorumag, bas vera bilocok emayin miihafi-
zos1 qaydalariin pozulmasinin qarsisin1 almaq ve emaok intizamini
tomin etmoak maqsadi ile bilavasite is yerinde ve is vaxti arzinda
bas vermis cinayet torkibi olan ictimai-tehliikeli emallore ve ya
inzibati xatalara gore iscini asagidaki hallarda 6ziiniin asaslandiril-
mis qorari ile isden kenar eds biler:

a) Azerbaycan Respublikasi Cinayat-Prosessual Macolloasinin
90 vo 91-ci maddelerine miivafiq olaraq, siibhali sexs gisminde
taninma ve ya togsirlondirilon soxs qisminde celb etme barado
cinayet prosesini hayata ke¢iron organin gorar1 olduqda;

b) Azerbaycan Respublikasi Inzibati Xetalar Mocellesinin
99.4-cli maddesine uygun olaraq inzibati xeta haqqinda is iizro
icraatin baglanmasi barade miivafiq akt qebul edildikda.

2. Qorar darc edildiyi glinden giivveye minir.

3. Qorar Azerbaycan Respublikasinin resmi dovlet qozetlorindo
vo “Azearbaycan Respublikasi Konstitusiya Mehkemasinin Maluma-
ti’nda derc edilsin, habelo Azerbaycan Respublikasi Konstitusiya
Mohkemasinin rosmi internet saytinda yerlosdirilsin.

4. Qerar gotidir, heg bir organ ve ya soxs torafindon lagv edilo,
doyisdirile vo ya rosmi tofsir edile bilmez.
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HNMEHEM A3EPBANI’KAHCKOM PECIIYBJIMKHA

NMOCTAHOBJIEHMUE
MJIEHYMA KOHCTUTYIIMOHHOI'O CYIA
ABEPBAHI)KAHCKOM PECIYBJIUKHA

O TonkoBanuu nyHkra "B'" yactu 1 crarbu 62 Tpynosoro
Koekca Azepoaiikanckoil PecmyOnuku

12 ssuBaps 2022 roga ropox baky

[Inenym Konctutyumonnoro cyma AszepOaiimpkanckoii Pecmy6-
auku B coctaBe Papxama AbmynnaeBa (mpencenarenb), CoOHBI
CanmanoBoii, Ymait DdenauneBoii, Popmana Mcmannosa, [[xeiixyna
lapamxaeBa (cynps-moknanuuk), Padasns ['Baman3e, Maxwupa
Mypanosa, Ucet Hamxadosa u Ksampana [laduena,

C ydyacTueM cekperaps cyna Papauga Anuesa,

B coorBeTcTBUH ¢ 4acTelo VI crarem 130 Koncturynun
Azepbaiimkanckoit PecnyOnuku, crateamu 27.2 um 33 3akoHa
Azep6aiimkanckoit Pecnyonuku "O KonctuTyunonHoM cyae" u
cratbeii 39 BHyTpeHHero ycraBa KOHCTUTyUHMOHHOro cyzaa
A3zepOaiimkanckoir PecnyOnuku, Ha OCHOBaHMHU OOpalieHUs
CypaxaHckoro pailoHHOTO cyia ropoaa baky paccmorpen B cyne6-
HOM 3aC€IaHuM, TPOBEACHHOM B MOPSAKE MUCHbMEHHOW MPOUEAYPbI
0c000ro KOHCTUTYIIHOHHOTO IPOU3BOJICTBA, KOHCTUTYLIHOHHOE
JeJI0 O TOJIKOBaHMM NyHKTa "B" wactm 1 crarem 62 TpymoBoro
Kojiekca AzepOaitkanckoit PecryOmuku.

N3yuuB u o0cynuB noknan cyasu [x.I'apamkaesa 1o aemy, cyx-
JICHUSI TPEJICTABUTEICH 3aWHTEPECOBAHHBIX CYOBEKTOB — CYIbH
CypaxaHckoro paiioHHOro cyna ropona baky C.MwupueBa u 3aBe-
nytouiero otzaesomM CouualbHOrO 3aKOHOJATENbCTBAa Amnmapara
Munmn Memxknuca AszepOaimxanckoit PecrmyOonuku A.Benmesa,
crienuanucra — npeacenarens ['paxaanckon komiernu BepxoBHOTo
cyna Azep6aimkanckoit Pecniyonuku C.I'ajpkueBa, MHEHHE SKCTIEP-
Ta — 3aBeyrouiero kageapoi TPy0BOro M 3KOJIOIMUECKOTrO IpaBa
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IOpUINYECKOro (hakyabreTa BaknHCKOTro rocy1apcTBEHHOTO YHUBEP-
cutera A.l'aceimoBa u Marepuansl nena, Ilnmenym Koncruty-
IMOHHOTO cyaa AzepOaimxanckoit PecyOnuku

YCTAHOBMIJI:

Cypaxanckuii pailoHHblii cyn ropona baky oOparuncs B
Koncrurynmonnsiii cyn AsepOaiimkanckoil PecryOnuku (manee —
KoHcTuTymmoHHsIi cya) ¢ Mpock00il AaTh TOIKOBaHUE MyHKTa "B"
gactu 1 cratbu 62 TpymoBoro kojekca A3zepOailiKaHCKOM
Pecnybnuku (nanee — TpyqoBoi KOJIEKC) ¢ TOYKU 3pEHUS cTaTbu 63
Koncruryuuun Aszepbaiimxanckoil Pecnybnuku  (nmanmee —
Koucturyius).

U3 obpamenus cunenyer, uyto W.I'yceliHoB oOpatumics B
CypaxaHckuii pailoHHBIN CyJ ropoaa baky ¢ MCKOBBIM 3asiBIICHHEM
npotuB OO01IecTBa ¢ OrpaHUYEHHON OTBETCTBEHHOCTHIO "BakuBus"
(mamee — OO0O"BakuBus") ¢ TpeboBaHreM 0 BOCCTAaHOBICHUHU Ha
paboTe, HEBBIMIAYEHHON 3apa0OTHOM TIIaTe, MPEMHUH, OKOHYATEIIb-
HOM pacyeTe, HEHCIOIb30BAHHBIX OTIYCKHBIX, MaTepUaJIbHOM U
MOpaJILHOM yIiepoe.

B xone cyneOHoro pasobuparenbctBa ObUIO YCTAHOBJIEHO, YTO
N.I'yceiinos, susBmuiics Boguteaem OOO"BakuBus", 4 Hos0ps
2016 roma BO BpeMs HUCIOJIHEHUS CIIy>)KEOHBIX OO0S3aHHOCTEH Ha
yOPABISIEMOM MM aBTOOyCE COBEPILIMI JOPOKHO-TPAHCIOPTHOE
NPOUCIIECTBUE, MOBJIEKIIee cMepTh nemexonaa. [lo nannomy Qaxry
OBLTIO BO30YXICHO YTOJIOBHOE JIEJIO 1O cTarbe 263.2 YTroiaoBHOTO
kojekca AsepOaiixaHckoid PecnyOnuku, 14 suBaps 2017 roaa
N.I'yceitHoB ObUT MpHUBJIEYEH B Kaue€CTBE OOBUHSAEMOTO, B OTHOILIE-
HUU HEro n30paHa Mepa MpecedyeHus B BUJE TOJAIMUCKU O HEBBIE3IE.
PemeHreM yIoJHOMOUYEHHOIO JMIIAa OpraHa IpPEJBAPUTEIBHOTO
cnencTBus mo neny ot 12 nexadbps 2020 roga nmpou3BOACTBO MO yro-
JIOBHOMY JIely OBLJIO MPEeKpalleHO MO OIMpaBlaTeIbHBIM OCHOBA-
HUSIM.

B xome paccinemoBanus yronoBHoro aena orBetuuk OOO
"BakuBus", ccpunasice Ha myHKT "B" yactu 1 crarbu 62 TpymoBoro
Kojiekca, mpukazom ot 1 mapra 2017 roga orcrpanun M.I'yceiiHoBa
0T paboThl, OCHOBBIBASICH HA TOM, YTO B OTHOLUEHUU HETO BEIETCA
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paccieoBaHie B CBS3M C COBEpIICHHEM OOIIECTBEHHO OIMACHOTO
JESIHUSI, COJEPKAILETO COCTAB MPECTYIICHHUS.

B oOpaiiennn ormeuaercs, 4TO Ha OCHOBAaHUM MyHKTA "B" yacTu
1 crareu 62 Tpymooro Komekca mpu coBepuieHHH paOOTHUKOM B
Te4eHHe padoyero BPEeMEHHM HEMOCPEICTBEHHO Ha paboyeM MecTe
aJMUHHUCTPATUBHBIX MPOCTYIKOB UM OOIIECTBEHHO OMACHBIX JIes-
HUH, COAEpKAILUX COCTAB MPECTYIUIEHUS, MOATBEPKICHHBIX pelle-
HHUEM COOTBETCTBYIOIIEr0 KOMIIETEHTHOTO OpraHa, padorojareib
MOXET OTCTPaHUTh paOOTHUKAa OT PabOThl Ha COOTBETCTBYIOIIUI
nepuoj; pabovyero BpeMeHHU B IEJAX 3alUThl HHTEPECOB COOCTBEH-
HUKa M pPaOOTHUKOB, MPEIOTBPAILIEHUS BO3MOXHBIX HapyIICHUN
MPaBWJI OXPaHbI TPyAa U 00eCIIeYeHHs TPYIOBOW TUCIUTIITNHBI.

W3 nanHOi1 cTaThy CIEAYET, YTO COBEpIICHUE PAOOTHUKOM UMEH-
HO B pabouee BpeMsi aJMUHUCTPATUBHBIX MPOCTYIKOB WX OOIIe-
CTBEHHO OIIACHBIX JIESHHH, CONIEpXKAIIUX COCTaB MPECTYIUICHHUS,
BBICTYNAET B KAUE€CTBE OJIHOTO U3 OCHOBAaHUW €r0 OTCTPAHEHUS OT
paboTel. B TO ke Bpemsi TOBOPUTCS, YTO COBEPIICHUE YKa3aHHBIX
JESTHUM JIOJDKHO OBITh MOATBEPIKACHO PEIIEHUEM COOTBETCTBYIOIIE-
ro KOMIETEHTHOro opraHa. OJHaKO HE yKa3aHO, KaKOod WMEHHO
OpraH M pELICHUE 3aKOHOAATENIb MOAPa3yMEBAECT IOJ CIOBAMH
“pelIeHrueM COOTBETCTBYIOIIETO KOMIIETEHTHOIO opraHa”. A 3To
CO3/1aeT HEOIPEAEICHHOCTh IPU YCTAHOBIEHUU CYIOM 3aKOHHOCTH
OTCTpaHeHusi pabOTHUKA OT PabOTHI MO BBIIEYKa3aHHOMY OCHOBa-
HUIO.

[To MHEHHIO 0OpaTUBIIEroCs, €C/IM B IaHHOM CTaThe MOJ CI0Ba-
MU "COOTBETCTBYIOLIEr0 KOMIIETEHTHOIO OpraHa" moJapa3yMeBaeTcs
OpraH MpeaBapUTEIBLHOTO PaCcCiIeOBaHMs, TO 3HAYUT clioBa "perie-
HUEM COOTBETCTBYIOIIETO KOMIIETEHTHOTO OpraHa" J0KHBI TOpa-
3yMeBaTh COCTAaBIICHHE PEIICHUS O MPU3HAHUU JIMIA B KaueCTBE
MOJI03PEBAEMOr0 WJIM MPUBJICUCHNUH JIMIIA B Kaue€CTBE OOBHHIEMOTO
1160 OOBMHUTENIBHOTO aKTa.

Opnnako eciu oJ ""COOTBETCTBYIOIIMM KOMIIETEHTHBIM OpraHoM"
MO/Ipa3yMeBaeTCs Cyl, TO B 3TOM CJydae IMoj "pelieHueM COOTBET-
CTBYIOLIETO KOMIIETEHTHOTO oOpraHa' MOApa3yMeBAaeTCsl BCTYIIMB-
I B 3aKOHHYIO CHJIy IIPUTOBOP CyZa O MPU3HAHUU JUIA BUHOB-
HBIM.

B oOpaiiiennu Takke oTMe4aeTcsl, YTO B COOTBETCTBUU CO CTaTben
154.2 VYronoBHO-MpoliecCyalbHOTO Kojekca A3szepOailaxaHCKON
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Pecniybnuku (manee — YroioBHO-IPOIECCYalIbHBINM KOAEKC) MpH
HEOOXOJUMOCTH CY[ IO MPEICTAaBICHUIO TMPOKYpOpa, OCYIIECTB-
JSIIOLIETO TPOLECCYAIbHOE PYKOBOACTBO IPEABAPUTEIBHBIM pac-
CIIeZIOBaHUEM, MOXKET M30paTh B OTHOIICHWH MOJ03PEBAEMOTO WIIH
O0OBHMHSIEMOTO MEpy IPECEUEHUs B BHUJIE OTCTPAHEHUS OT JIOJIKHO-
ctu. Torga Kak mpoueccyajibHOE 3aKOHOAATENIbCTBO IPelyCcMaTpH-
BA€T OTHEJIbHYIO MEpPY IPECEUEHUs] B BUAE OTCTPAaHEHUS MOJL03pe-
BAaEMOT0 HJIM OOBUHSAEMOTO OT IOJDKHOCTHU B IIEPUOJ ITPEIBAPUTEIb-
HOTO CJIEJICTBUSA MO JIeTy, 3aKOHHOCTh OTCTPAaHEHUs paboToaarenem
paboTHUKA OT pabOThl B MEPHUO MPEIBAPUTENBHOIO CIIEACTBUS 0e3
KaKOT0-TMO0 MPUHYKICHUS BbI3bIBACT BOMPOC.

VY4uuThIBas BHIIECU3IOKEHHOE, 0OpAaTUBIIHICS B IIesX oOecriede-
HUS 3alIUTHI TPYIOBBIX MIPAB JIUI], €AUHCTBA TPABOIPUMEHUTEIHLHOMN
MPaKTUKU pelins o0patuThes B KOHCTUTYIIMOHHBIN Cyx AJIS TOJIKO-
BaHus nmyHkTa "B" yactu 1 crateu 62 TpynoBoro komekca.

B cBsi3u ¢ o6pamenuem [Tnenym KoHcTuTynmonHoro cyjia orMme-
YaeT CIIEAYIOIIEE.

TpynoBoe mpaBo, SBISISICH OAHUM U3 (DAaKTOPOB, CIIOCOOHBIX
MOBJIMSTH HA peau3alrio JPYTUX KOHCTUTYLMOHHBIX MpaB JIIOACH,
IPEACTABIISIETCA BaXKHBIM JIJIs1 JOCTOMHCTBA YEJIOBEKA U OCO3HAHUS
UM ce0sl Kak UHIWBUIA B OOILIECTBE.

Ha ocHoBanuu crateu 35 KOHCTUTYLHH, KaKIblii UMEET IPABO
CBOOOJHO BBIOMPATh HA OCHOBE CBOEH CMOCOOHOCTH K TPYAY BHJ
NesTeNbHOCTH, TIpodecchio, 3aHsTue U MecTo paboTsl. TpyrnoBbie
JIOTOBOPBI 3aKJIFOYAIOTCS CBOOOHO, HUKTO HE MOXKET OBITh IPUHYXK-
JI€H K 3aKIIOYEHHUI0 TPYAOBOro noroopa. Kaxiplii uMmeeT mpaBo
TPYIUTHCA B O€30MACHBIX M 3JI0POBBIX YCIOBHSIX, MOTy4aTh BO3HA-
rpaXJeHUE 3a CBOIO PaboTy 0e3 KakoW-Tud0 JUCKPUMHUHAIINN HE
MEHbIIIE MUHUMAJIBHOTO pa3Mepa OIUIaThl Tpyda, YCTAHOBIEHHOTO
rOCyJIapCTBOM.

Kak 1 607pIIMHCTBO MpaB, MPABO HA TPYA HE MOXKET BOCIPUHU-
MaTbCs Kak abCONIIOTHOE MPaBo, HE MOJJIEKAIEe OTPAHUICHHUIO.

CormacHo mpaBoBoil mosunmu, chopmupoBanHoi [Inerymom
Koucturynmonnoro cyna B [Toctanosiennu "O TOTKOBaHUM CTaTbH
49 Konctutynuu A3zepbaitmkanckoir Pecmyonuku" ot 21 okTAOps
2005 rona, 3a1aya rocyJapcTBa U YEJIOBEKa, TPaKJaH U JIPYTUX JIUIL
HE MoCsraTh Ha IpaBa U CBOOOABI BOCHIPUHUMAETCS KaK OrpaHuye-
HUE MpaB. 3aKOHHOE OrpaHWYEHHUE IpaB YEJIOBEKAa T'OCYIapCTBOM
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HAIpPAaBIICHO HA BO3BEACHHUE IIPErpasbl CaMOBOJIBHBIM OTHOLIECHUSM
paB IPyTUX CyOBbEKTOB.

B nmpaBoBOM rocynapcTBe OrpaHUYEHHUE MPaB YEJIOBEKA BO3MOXK-
HO TOJBKO Ha OCHOBAHWM 3aKOHA. J[aHHBIN MPUHIUIT HAIIEN OTpa-
xeHue u B KOHCTUTYUMOHHOM 3akoHe A3zepOaillKaHCKOM
PecniyGnuku "O peryaupoBaHMM OCYLIECTBICHHUS MpaB U CBOOOJ
yenoBeka B Azepoaiixanckoit Pecryomnuke". Tak, coriacHo cTaTbsim
3.1 u 3.4 nanHoro KoHCTUTYLIMOHHOIO 3aKOHA, IIPETyCMOTPEHHbBIE
Koncrurynueit AzepOaiipkanckoit PeciyOnuku n Mex1yHapOIHbI-
MU JIOTOBOPAaMHU, YYaCTHUKOM KOTOPBIX siBIsieTcst AzepOailixaHckas
PecnyGnnka, npaBa u cBOOOJBI YeJIOBEKAa MOTYT OTpaHMYUBATHCSA
TOJIBKO 3aKOHOM. OrpaHnYeHUs], BBOIUMBIE B OTHOLLEHUY IPaB WU
cBOOO/] Y€TI0BEKA, JOKHBI ObITh HANPaBIEHBl HA 3aKOHHYIO IEJb,
npeaycmorpennyto Koncrurynueit Aszep6aiimkanckoit Pecryonuku
U HactosuuM KOHCTUTYLMOHHBIM 3aKOHOM, U COpPa3MEpPSThCS C
AHHOU 1IENIBIO.

KoHnTpomb ke 3a 3aKOHHOCTBIO, COPa3MEPHOCTBIO U CIIPaBEUIN-
BOCTBIO OIPAaHMYECHHS IPaB 4YEJIOBEKA OCYIIECTBIAIOT CYJIBbIL.
Ompenensis MpaBoBOM MOPSAIOK M OCHOBAaHWs OTPAaHUYECHUs IPaBa,
3aKOHOJATENb pa3pelacT KOJUIM3UHM, KOTOPHIE MOTYT BO3HMKHYTb
MEX]y 3alUTON OOIECTBEHHO 3HAUMMBIX 1IEHHOCTEH rocynapcTBa
MyTeM IMPaBOCYAHs U 00ECIIEUeHUEM MIPaB M CBOOO KaXK0TO.

[Inenym KoHCTHTYIMOHHOTO Cyna B psiic CBOMX ITOCTAHOBIICHUM
MOTYEPKHYI BaKHOCTh COOIO/IEHNUS 3aKOHOAATEIEM ITPUHIIUIIA Tpa-
BOBOM OIPEJCICHHOCTU NPU NPHUHATHM HOPMAaTHBHBIX IPAaBOBBIX
aKTOB, KaCaIOLIUXCS PETyIMPOBAHUS TE€X WM UHBIX OOIIECTBEHHBIX
oTHOWEeHNH. [IprHIMI IPaBOBOW ONPENEIEHHOCTH BBICTYNACT KaK
OJIMH U3 OCHOBHBIX aCIIEKTOB BEPXOBEHCTBA Mpasa. BecbMa BaxkHO,
YTOOBI JIF000M 3aKOH JIMOO TO WJIM MHOE €ro IMOJIOKEHUE OTBEYasH
NPUHIUIY IPaBOBOM oIpene’aeHHOCTH. s obecneueHust 3Toro
IPaBOBbIE HOPMBI JIOJIKHBI OBITH OJJHO3HAYHBI U SICHBL. JTO, B CBOIO
o4epe.ib, T0JIKHO J1aBaTh KaX/10MY YBEPEHHOCTD B 3allUTE €T0 IpaB
1 cBOOOJ Y BO3MOXKHOCTH IPOTHO3UPOBAHUSA JEHCTBUI MPABOIPH-
MeHuTensd. HanpoTuB, HEONpeneneHHOCTh COIep KaHUsl MPABOBOM
HOPMBI, CO3/1aBasi B IIPABOIIPUMEHEHUN BO3MOKHOCTD JUIsl HEOrpa-
HUYECHHBIX CYXKIEHHUI, MOXKET MPUBECTU K HAPYIICHUIO BEPXOBEH-
CTBa 3aKOHA, KOTOPOE JOJKHO ONMPATHCS HA TOT WJIM MHOM HOpMa-
TUBHO-NIPABOBOM aKT, NMPUHLMUIIOB PAaBEHCTBA U CIPABEIMBOCTU
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nepen 3akoHoMm u  cynom  (IlocranoBnenuss  Ilnenyma
Konctutynmmonnoro cyna "O TOJKOBaHMHM TOJIOXKEHHUN cTaThu 21
3akona AsepOaiimkanckoit Pecryonuku «O0 ocHOBax Mpu3biBa Ha
BOCHHYIO cIy)kOy B AsepOaimxaHckoit PecmyOnuke» u crartbu
180.3 Komekca Aszepbaitmxanckoil PecrnyOonukyu 00 HCMONHEHUU
HakazaHuii " oT 22 cents0ps 2008 roma u "O TOIKOBaHUHU HEKOTO-
pbix mnosioxkeHur crared 59.1.9 m 60 VYromoBHOro kozekca
Azepbaiimxanckoil PecriyOnuku ot 2 anpens 2012 rona).

[Mnenym Konctutynunonnoro cyna B [loctanoBinenun no xxanooe
Knapxka ['opiona Moppuca ot 26 mas 2017 royma, OTMETHII B CBSI3H C
TpeOOBaHUEM SICHOCTU 3aKOHA, YTO SICHOCTh U MPOTHO3UPYEMOCTh
3aKOHA JIOJDKHBI COYETAaThCA C HEOOXOMMMOCTBIO OOECIICUCHHUS
OOIIHOCTU 3aKOHA, SIBJISIIOLIEHCS OJHUM W3 Ba)XHBIX IPOSBIICHUIM
MpaBoOBOro rocyaapcTsa. Cieayer yuecTh, 4To abCOIIOTHAS ICHOCTh
TEKCTa 3aKoHa (MIPEAYCMOTPEHUE 3aKOHOIATENIEM B 3aKOHE BCEX BO3-
MOXXHBIX )KM3HEHHBIX CUTYyalluii) HepeaidbHa. [loaTomy, ncnonb3oBa-
HUE B 3aKOHE OOIIUX MOHITHI HEM30EKHO.

B sTOM KOHTEKCTE, MOpOil Hen30eKHasE HETMOJIHOTA WIIM HEeollpe-
JIEJICHHOCTh MPaBOBBIX HOPM YCTPaHSETCS UMEHHO IOCPEICTBOM
cyne6noit mnpaktuku (Iloctanosnenue Ilienyma Kouctury-
IIMOHHOTO cyza 1o xkanode P.J[xadaposa ot 18 mas 2012 rona).

[Tpu 5TOM B cyneOHOM MpaKTUKE MOJIOKEHUS HOPMATHBHO-TIPaBO-
BBIX AKTOB JOJDKHBI IPUMEHSTHCA B COOTBETCTBUU C UX KOHCTHUTY-
MOHHO-TIPaBOBbIM  cMmbiciioM  (IlocranoBnenue  Ilnenyma
Konctutynmonnoro cyna «O mpoBEpKE COOTBETCTBUSI HEKOTOPBIX
MOJOKEHUM CcTaTbu 55 AJIMUHHUCTPATUBHO-IIPOLIECCYAIBHOTO
Kojekca AszepOaimxanckoi PecmyOnuku wactu I crareum 60
Konctutynuu AsepOaitmxanckoir PecnyOnuku Ha OCHOBaHUM
*kanoosl M.MamenoBa» ot 29 amnpens 2014 roxa.

OCHOBHBIM HOPMAaTHBHBIM MPABOBBIM AKTOM, PETYIHPYIOLIUM
TPYAOBBIC OTHOIIICHHUSI, BO3HUKAIOIIUE B CBA3U C IPUMEHEHUEM CII0-
COOHOCTH (PUBMYECKUX JHI[ K TPYydY, sABIseTCS TpymoBOM KOAEKC.
Jannbiii Komeke cOOTBETCTBYIOIIMMYU MPABOBBIMM HOPMaMH OIpe-
JIeJsIeT TPYIOBbIE, COIIMATbHBIC, SKOHOMUYECKHE MpaBa paOOTHUKOB
U paboToaaTeneil B TpyIOBbIX OTHOIICHUSIX U YCTAHABIMBAECT MUHH-
MaJIbHBI YPOBEHb COOTBETCTBYIOIIUX TAPAHTHI U TIP., CBI3AHHBIX C
STUMHU MPaBaMHU.
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Kak y»xe ormeuanoch, Ha OCHOBaHUU MyHKTa "B" yacTtu 1 crarbu
62 TpynoBoro kojekca MpH COBEPIICHHUH PaOOTHUKOM B TEUEHHUE
pabouero BpeMeHH HEMOCPEICTBEHHO Ha paboyeM MecTe aJMUHHU-
CTPaTUBHBIX TPOCTYNKOB WM OOIIECTBEHHO OIACHBIX JICSTHHA,
COZIepKAIUX COCTaB MPECTYIUICHUS, TTOATBEPIKICHHBIX PEIICHHEM
COOTBETCTBYIOIIIETO KOMIIETEHTHOTO OpTaHa, padoToaareb B LEsIX
3aIIUTHl HHTEPECOB COOCTBEHHHUKA U pAaOOTHUKOB, MPEIOTBPAIICHUS
BO3MOKHBIX HApYIICHUH IPAaBHUII OXPAHBI TPyJa U 00ECTICICHUS TPY-
JIOBOM JAMCUUIUTMHBI MOXET OTCTPaHUTh PaOOTHUKA OT pabOTHI Ha
COOTBETCTBYIOIINHI NEPUO] pabodero BpeMeHH.

W3 conmepkaHus CTaThbu CIEAYET, 9TO OTCTpaHEHHE paboTomare-
JeM paboTHHKAa OT PadOThl B MPEAYCMOTPEHHBIX 3aKOHOJATEb-
CTBOM CITydasix HOCUT BPEMEHHBII XapaKTep U MPeAroiaraeT JInIie-
HUE pabOTHMKAa BO3MOXXHOCTH B TEUYEHHE COOTBETCTBYIOIIETO
pabouero BpeMeHHU BBITIOIHATH TPYAOBbIe (PyHKIUHU (00s13aHHOCTH),
YCTaHOBJICHHBIE TPYAOBBIM JOTOBOPOM. 3aKOHOAATEIh HAaAEIHII
paboTonarenst STUMHU TOTHOMOYMSIMH I JJOCTUKESHHUS CIIETYIOIINX
LeJIeH:

— 3aIIUThl HHTEPECOB COOCTBEHHUKA U PAOOTHUKOB;

— MPEeAOTBpAIICHUs BO3MOXKHBIX HApPYIICHUW MPaBHII OXPaHBI
Tpy/a;

— obecreueHus TPYJOBOM NUCHUILIUHEL

Kak BugHO, oTcTpaneHue paboTHHKA OT pabOThI HE HOCUT Xapak-
Tepa Mephl JUCIUIUIMHAPHOTO B3BbICKAHMs WM Haka3zaHus. Llenb
3aKJIIOYaeTCs B MPEJOTBPAIEHHMH HEOIaronpusiTHBIX 00CTOs-
TEJIbCTB, BO3MOXHOTO Yyiiepba, KOTOpble MOTYT BO3HUKHYTH B
pe3ynbrare MPOJIOJIKEHHs] BBINOJHEHHUS PAaOOTHUKOM TPYIOBBIX
GYHKITHN.

[Tyuktom "B" wactu 1 cratbu 62 TpymoBoro kojiekca 3akoHO/AA-
Telb TaK)K€ YCTAaHOBHII CIEAYIOIIME YCIOBUSI OTCTpaHEHUs! paboT-
HUKa OT paboThI:

— COBepIIeHHE PaOOTHUKOM aJMHUHUCTPATUBHBIX MPOCTYITKOB
WA OOIIIECTBEHHO OTACHBIX JISSHUH, COAEPKAIIUX COCTAB MPECTYTI-
JIeHHS, B TeYeHUE PabOYero BpEeMEHH,

— COBepIIeHHE Pa0OTHUKOM aJMHHUCTPATUBHBIX MPOCTYIKOB
WA OOIIECTBEHHO OTMACHBIX JICTHUH, COJIEPKAIIUX COCTAB MPECTYTI-
JICHHS, HETIOCPEICTBEHHO Ha paboueM MecTe;
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— coBeplIeHHue pPabOTHUKOM aJIMUHUCTPATUBHBIX MPOCTYIKOB
WK OOIIIECTBEHHO OMACHBIX JICSTHUM, COAEPIKAIINX COCTAB MPECTYTI-
JIEHUS, TOATBEPKIEHHBIX PEHIEHHMEM COOTBETCTBYIOIIETO KOMIIE-
TEHTHOI'O OpraHa.

Kak BugHO 13 oOpallieHus, ClIOpHbIE MOMEHTBI TPU MPUMEHEHUU
OTMEUEHHOW HOPMBI CBSI3aHbl C TEM, PELICHHWEM KaKoro opraHa
JIOJDKHO OBITh MOATBEP)KICHO COBEpLIEHHE PaOOTHUKOM aJIMUHH-
CTPaTUBHBIX IPOCTYIKOB WM OOILIECTBEHHO OIACHBIX JESIHMIA,
COJIEpIKaIIUX COCTAB MPECTYIJIEHUS, 111 OTCTPAHEHUS €ro OT pabo-
Thl, @ TaK)X€ KaKO€ HMMEHHO PEIICHHE JAHHOIO OpraHa JIOJIKHO
UMETb MECTO, €CJIU 3TO — OPT'aH NPEIBAPUTEIBHOIO CIEACTBHUS.

B 3101 cBS131, B IEPBYIO OYEPEb, CIEAYET OTMETUTH, YTO COITIAC-
HO cTaThe 63 KOHCTUTYLIMM KaXAblii UMEET MPaBO HA MPE3YMIILHUIO
HEeBUHOBHOCTU. Kaxaplii OOBHUHSIEMBI B COBEPIICHUU MPECTYILIC-
HUSI CYMTAETCS] HEBUHOBHBIM, MIOKA €r0 BUHOBHOCTH HE OyJeT JoKa-
3aHa B MPEIYCMOTPEHHOM 3aKOHOM IOPSIIKE U HE OyJeT B CBS3M C
9TUM BCTYIHMBLIETO B 3aKOHHYIO CHIIy Mpurosopa cyzna. Hukrto He
MOXKET OBITh MPU3HAH 0€3 MPUTOBOpA CyJa BUHOBHBIM B COBEpIIIe-
HUU MPECTYIJICHUSI.

[Ipe3ymnuusi HEBUHOBHOCTH TaKXe OTpakeHa B crarbe 21
VYronoBHO- MpoleccyalbHOro Kojiekca. Tak, Ha OCHOBaHUU JAHHOUN
CTaTbu, BCSIKUH OOBUHSEMBI B COBEPILIEHUU MPECTYIUICHUS IPH-
3HAETCsl HEBUHOBHBIM, TIOKA €T0 BUHA HE Oy/IeT T0Ka3aHa B MOPSIKE,
npenycMotrpeHHoM HactosuuMm Konekcom, n He OyaeT BCTynuBLIe-
ro B 3aKOHHYIO CHJIy MpHUroBopa cyaa o0 stom. [IpusHanue nuia
BUHOBHBIM HEJOMYCTUMO Ja)Ke MMPU HAJTUYUHU OCHOBATEIbHBIX MO0~
3pEHUN B €70 BUHOBHOCTH.

B cootBerctBum co crareeii 8 Komekca A3sepOaiimxaHCKON
Pecnybnuku 06 anMuHuCTpaTUBHBIX MpocTynkax (ganee — Kogekc
00 aIMUHUCTPATUBHBIX MPOCTYIIKAX) JIUIIO, B OTHOIIEHUH KOTOPOTO
BEZIETCS IPOU3BOACTBO I10 ey 00 aMUHUCTPATUBHOM MPOCTYTIKE,
MIPU3HAETCS HEBUHOBHBIM, €CJIM €0 BHHA HE JIOKA3aHa B MOPSJKE,
MIPEAYyCMOTPEHHOM HacTtossuM KozmekcoM, 1 He yCTaHOBJIEHA BCTY-
MUBIIUM B CHJIy PEIICHHEM CY[bH, MOJIHOMOYHOTO OpraHa (JI0Jx-
HOCTHOTO JIMIIA), PACCMOTPEBILIETO TPOU3BOICTBO IO JIeay 00 aamMu-
HUCTPATUBHOM IPOCTYTIKE.

Takum 00pazom, U3 copep KaHus MEPEUUCICHHBIX HOPM CIIETYET,
YTO BOIPOC O BAHOBHOCTH JIMI]A B COBEPIIEHUH YTOJIOBHOT'O JIESHHUS
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WIK aIMUHUCTPATUBHOIO MPOCTYNKa AOKEH OBITh MOJITBEPIKICH
BCTYINHBIIHUM B 3aKOHHYIO CHJTY MIPUTOBOPOM (pEellIeHnEeM) Cyaa Win
pELIeHNEM MOJTHOMOYHOIO OpraHa (JOJKHOCTHOIO JIUIIA).

Opnaxo [Inenym KoHCTUTYIIMOHHOTO CyJla CHUTAET, YTO O0YCIIOB-
JeHHOCTh B myHKTe "B" wactu 1 crarbu 62 TpynoBoro kogekca mnpu-
MEHEHHMsI TAKOW MPEBEHTUBHOW MEpbl BPEMEHHOIO XapaKTepa, Kak
OTCTpaHeHue paboTHHUKA OT pabOThI, BCTYNHBIINM B 3aKOHHYIO CUITY
CyZleOHBIM pPELICHHEM O BUHOBHOCTHU JHIA ( @ TaKXKe pPEUICHHEM
MOJIHOMOYHOI'O TOCY/IapCTBEHHOT0 opraHa (JOIKHOCTHOTO JIUIa) MO
nenaM o0 aJMUHUCTPATHBHBIX IMPOCTYIKAX), CO3/1aeT HECOOTBET-
CTBUE C LEJSAIMH, MPETYCMOTPEHHBIMH 3aKOHOJATENIEM B JAHHOU
crarbe. Tak, KaK y»e 0TMeuaaoch, LeNb 3aKOHOJATEINs B IPUMEHE-
HUU OTCTpaHEHHsA pPadOTHUKA OT PabOThl KaK MEphl BPEMEHHOTO
XapakTepa 3aKJII04aeTcsl B MPEJOTBPAICHUH BO3MOXHBIX B KOPOT-
KU TPOMEXKYTOK BPEMEHHM HapyLIeHHI MpaBui OXpaHbl Tpyha,
oOecreyeHn: TPYAOBON AUCHMIUIMHBI U 3allIUTE€ TEM CaMbIM HHTE-
pecoB cOOCTBEHHHMKA U PAOOTHHUKOB.

[ToaTOMy, UCXOAs M3 yKa3aHHBIX LieJied 3akoHoxaarens, [lnenym
KoHCTUTYIIMOHHOTO Cyda CUMTAeT, YTO BPEMEHHOE OTCTpaHEHHE
paboTHUKA OT pabOThl MOXKET MPUMEHATHCSA 10 BCTYIUICHUS pele-
HUSl Cy/la WIM TOJHOMOYHOTO TOCYJapCTBEHHOTO OpraHa (J0hK-
HOCTHOTO JIMIIa) B OTHOIIEHUH HETO B 3aKOHHYIO CHITY, TUOO 110 Tpe-
KpalleHUs! yTOJIOBHOTO MPECIEA0BAHNS WIH MPOU3BOCTBA MO JIETY
00 aJMUHUCTPATUBHOM MPOCTYIKE, TO €CTh /10 OKOHYATEIbHOTO
pelIeHus BOIpoca Mo yroJIOBHOMY JIESIHUIO WM aIMUHUCTPATUBHO-
My TPOCTYIKY, MOBJIEKIIUM OTCTpPaHEHHE pPaOOTHHUKA OT PaOOTHI.
[IpumeHeHue e Mepel BpEMEHHOIO XapakTepa B OTHOIIEHHUH JIMIA
MOCJIE€ OKOHYATEJIbHOTO pa3pelleHus Jieja, TO €CTh BCTYIUICHHS B
3aKOHHYIO CHIJIY PEIICHUs Cy[a WM MOJTHOMOYHOTO rOCY/lapCTBEH-
HOTO OpraHa (JI0JPKHOCTHOTO JIMIIA), HOCUT HeXeJlaTelIbHbIN Xapak-
TEP.

Crnenyer TakXke OTMETUTb, YTO BCTYIMBILIEE B 3aKOHHYIO CHUILY
pelieHre cy/ia B OTHOIICHHUH JIMLA (MM BCTYNHBIIEE B CUJTY pele-
HUE CyJIbU, TIOJIHOMOYHOTO OpraHa (JOPKHOCTHOTO JIUI[A), PACCMOT-
PEBLIET0 MPOU3BOACTBO MO Jiedy 00 aJIMUHUCTPATUBHOM IPOCTYII-
Ke), B psijie Cily4aeB 00yCIIOBIUBACT MPEKPAIEHHE TPYIOBOIO J10T0-
BOpa (K mpuMmepy, nyHKT "r" yactu 1 crareu 74 TpynoBoro kojaekca,
ctathsa 29 Konmekca 006 aAMUHUCTPATUBHBIX MIPOCTYIIKaX U IIp.).
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Crnenyer UMETh B BHY, UTO B YTOJIOBHO-ITPOLIECCYAIIBHOM 3aKO-
HOJIaTEIbCTBE JIs1 JOCTHXKEHUSI OCHOBHBIX 1I€JIEl YTOJIOBHOTO CY/I0-
MPOU3BOJICTBA MPEAYCMOTPEHO MNPUMEHEHUE OIPEACICHHBIX MEP
npecedeHuss. Mepbl npecedyeHusi, MepeunciieHHble B cTtathe 154.2
YTroJ0BHO-TIPOIIECCYaTLHOTO KOJIEKCa, HOCST MPEBEHTUBHBINA XapakK-
TEp, UX LIEJIb 3a4aCTYyH0 3aKJIFOUAeTCsl B IPEAOTBPALLIEHUN JalbHEN-
HIEH pealbHOM U MPEAIoaracéMon NpOTUBOIIPABHON AEATEIBHOCTH
JIUL, B OTHOIIEHUU KOTOPBIX OHU MPUMEHSIIOTCS.

B craree 154.2.10 YromoBHO-NpOLECCYyaTbHOTO KOJIEKCA YyCTa-
HOBJICHA Mepa MPECEUeHHUs B BUJICE OTCTPAHEHHUS OT JOHKHOCTH.
OnnoBpemeHHO B cTathe 154.4 nmanHoro Konmekca oTmeyaercs, 4To
Mepbl TpecedyeHus, MpeaycMOTpeHHble cTarbsiMulS4.2.1-154.2.9
Hacrosiiero Kogekca, siBAsit0TCSI OCHOBHBIMU MEpaMU ITPECEUEHUS U
HE MOTYT OBITh M30paHbl OJJHA BMECTE ¢ Jipyroil. OTcTpaHeHue ot
JIOJDKHOCTHA MOXKET OBITh M30paHO Kak B Ka4€CTBE OCHOBHOM MEphI
IIpeCceUYeHusl, TaK U B BUJE JIONOJIHEHUS K OJHOM M3 IPYTUX Mep Ipe-
CEUYEHHUSI.

Ha ocHoBanuu crareu 156.2 YronoBHO-POIECCYaTbHOTO KOJIEK-
ca apecT U OTCTPaHEHHUE OT JOJKHOCTU MOTYT ObITh M30paHbl MO
XO[ATalCTBY CJIEIOBATENsl M IPEACTABICHUIO IIPOKypopa, OCy-
HIECTBIISIONIET0 MPOLECCYaIbHOE PYKOBOJICTBO IMPEABAPUTEIBHBIM
paccienoBaHieM, a TaKKe 0 COOCTBEHHOW MHUITMATHUBE Cy/Ia, pac-
CMaTPHUBAOIIETO YTOJIOBHOE JIETI0, U TOJBKO IO CyleOHOMY TOCTa-
HOBJICHUIO.

Ha ocnoBanuu crared 172.1 u 172.2 YronoBHO-npolieccyaibHO-
ro KOJEKCa, OTCTPaHEHUE OT JOKHOCTU KaK Mepa MpeceuyeHUs
COCTOUT B 3aMpeIieHNH UCTIOIHEHUS TT0I03PEBACMbIM WJIH OOBHHSIE-
MBIM CBOMX JODKHOCTHBIX MOJTHOMOYUH, MPOJIOJKEHUSI UM BBITIO-
HAEMOM pabOThl UM OCYIIECTBIAEMON AesiTeabHOCTU. [Ipu Hamu-
YU JOCTAaTOYHBIX OCHOBAaHUMU JJIsi U30paHUs B OTHOUICHUM MOJIO-
3peBaeMoro WM OOBHUHSEMOTO MEPHI ITPECEUYeHUs B BUJIE OTCTpaHe-
HUS OT JOJIKHOCTHU MPOKYPOP, OCYLIECTBIAIONIUN MpoLecCcyalIbHOE
PYKOBOJICTBO TMPEABAPUTEIILHBIM pacclieJoBaHueM, B 3 (Tpex)-
JTHEBHBI CPOK CBOMM MOTHBUPOBAHHBIM IMOCTAaHOBJICHHEM MOXKET
BOCIIPETUTDH YKa3aHHOMY JIUILY UCIIOIHAThH JOJKHOCTHBIE ITOJIHOMO-
Yusi, TMPOJOJIKATH BBITIONHAEMYIO pabdOTy WIH OCYIIECTBISIEMYIO
NnesATenbHOCTh. OJTHOBPEMEHHO MPOKYPOP, OCYHIECTRISIONINI MpO-
[[ECCYalIbHOE€ PYKOBOJCTBO MPEABAPUTEIBLHBIM paCClIeIOBAHUEM,

80



BHOCHT B CyJl IIpeJIcTaBiIeHne 00 N30paHuy B OTHOLIEHUH MO03pe-
BAaeMOI'0 WJIM OOBUHSIEMOIO MEphI ITpeceyeHus! B BUJIE€ OTCTPAHEHHUS
OT JIOJIKHOCTH.

BwMmecte ¢ TeM B cratbe 172.3 mannoro Kopekca ormedaercs, 9To
KOTHS CyIeOHOTO MOCTAHOBICHUS 00 M30paHUK MEphI TPECEUeHUs B
BUJIE OTCTPAaHEHUs OT JOHKHOCTH HEMEUIEHHO HAIpaBIIseTCs IS
UCTIOJIHEHUST a]MUHUCTPALlMA MecTa paboThl MOA03PEBAEMOI0 WU
OOBHHSEMOTO, KOTOpasi ¢ MOMEHTA TOJy4YeHHUsI KOITUH ITOCTaHOBJIe-
HUs HE BIIpaBe IO3BOJATH I003PEBAEMOMY WM OOBUHSEMOMY
3aHUMAaThCS 3aMpelIeHHON PaboTON WM OCYIIECTBIIAThH 3alpeiieH-
HYIO JI€ATEIbHOCTD.

Kak BugHO, B ciay4yae n30paHusi HA OCHOBaHUM HOPM YTOJIOBHO-
MPOLIECCYAIBHOIO KOJIEKCA B OTHOIIEHHH JINLA MEPBI IIPECEUEHUS B
BUJIE OTCTPAHEHUS OT JTOJKHOCTH UCIIOJIHEHHUE TIPUHSITOTO B CBSI3U C
STUM pelIeHUs BBICTYNAeT B KauecTBe 00s3aHHOCTH paboToaaress.
B otnuuue ot 3TOro0, OTCTpaHeHue paboTHUKA OT PadOThI MO CTaThe
62 TpynoBoro kozekca siBisercs nmpasom padoroaaresns. [Tockonbky
B YTrOJIOBHO-IIPOLECCYAIbHOM 3aKOHO/ATEIBCTBE MEPBOHAYAIBHBIM
YCIIOBUEM JUIsI IPUMEHEHUSI MEPBI ITPECEUECHUSI B BUAE OTCTPAHECHHUS
OT paboThl BBICTYNAET (paKT MPU3HAHUS JHIA B KaU€CTBE MO03pe-
BAa€MOI0 WJIM OOBHMHSEMOTO, TO JUIsl OTCTpaHEHHUs! paboToparenem
paboTHHKA OT pabOTHI, KaK JIOTUYECKONH HEOOXOAMMOCTH, 0 cOOCT-
BEHHOW WHHIIMATHBE HAa OCHOBAaHUHU COBEPIICHHS OOIIECTBEHHO
OIACHBIX JESHUH, COJIEPKALUX COCTAaB MPECTYIICHUS, HEOOXOANMO
pelleHue opraHa, OCyIIEeCTBISIOLUIEr0 YroJOBHBIN MpoLecc, o Mpu-
3HAaHUU JIMLA TOA03PEBAaeMbIM WM MPUBJICUEHUH €0 B KaueCTBE
0OBUHSEMOTO.

B coorBerctBum ¢ 3TuM, [lnenym KoHCTUTYIIMOHHOTO Cyzna c4u-
TAeT, 4TO B MyHKTE “B” yacTu | crarbu 62 TpymoBOro komekca mnoj
pEIIEHUEM COOTBETCTBYIOIIETO KOMIIETEHTHOI'O OpraHa, MOATBEp-
KJAIOIIMM COBEPILIECHUE JIMIIOM aJIMHUHUCTPATUBHBIX IPOCTYIIKOB,
MOJIpa3yMeBAETCsl COOTBETCTBYIOLIUI aKT (MPOTOKOJ, ONPE/EICHHE
WJIH PEIICHHE) O Havdalie MPOU3BOJICTBA O AeNy 00 aIMUHUCTPATHB-
HOM IIPOCTYIIKE, NPUHATBIA B COOTBETCTBUU CO cTaTbed 99.4
Koznekca 006 aiMUHUCTPAaTUBHBIX MPOCTYIIKaX.

Ha ocHoBanuu BelensnoxeHHoro, [Inenym Konctutynnonsoro
cyla oTMmevaeT, 4ro B myHkTe "B" wactu 1 crarbu 62 Tpymosoro
KOJIEKCa I0J] pELIEHUEM COOTBETCTBYIOLIET0 KOMIIETEHTHOIO OpraHa
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MOJIPa3yMEBaETCs B YTOJIOBHOM CYJIONPOU3BO/ICTBE PEIICHHE O MPH-
3HAaHUU JULA [OJ03PEBAEMBbIM WM MPUBJICUYCHUH €r0 B KaueCTBE
OOBHHSEMOTO0, a B MMPOU3BOCTBE IO JIelaM 00 aJMHUHHCTPATUBHBIX
IPOCTYNKaX- COOTBETCTBYIOIIMA aKT O Hayaje MPOMU3BOJCTBA IO
neny 00 aIIMUHUCTPATUBHOM MPOCTYIIKE.

TeopeTnueck yCTaHABIUBAET, YTO PELIEHUE COOTBETCTBYIOIIETO
KOMIIETEHTHOTO OpraHa, INOATBEPKIAIOIIEE COBEPLICHUE JHUIIOM
OOIIIECTBEHHO OMACHBIX NIESHUM, COAEPIKAIIUX COCTaB MPECTyIe-
Hus, B myHKTe "B" yactu 1 crarbu 62 TpymoBOro kojiekca 3a4acTyro
CBSI3aHO UMEHHO C M30paHuEeM Mephbl IpeceyeHus B BUIE€ OTCTpaHe-
HUSI OT JIOJDKHOCTH, MPENyCMOTPEeHHOM crarbeil 154.2 YromoBHO-
npoleccyaibHoro kojaekca. B cBsa3u ¢ stum Ilnenym Konctu-
TYLIMOHHOTO CyJa yKa3bIBae€T, YTO BOIPOC O TOM, KaKyld UMEHHO
Mepy NpecedeHus IPUMEHUTh B OTHOIIEHUH MOA03PEBAEMOI0 MM
0OBHMHSIEMOT0, PEIIaeTCs 10 YCMOTPEHHIO OpraHa MpeaBapUTeIbHO-
rO CJEJICTBUS WU Cyda C YYETOM OOCTOSITENIbCTB, YCTAHOBICHHBIX
YTOJIOBHO-TIPOLIECCYaIbHBIM 3aKOHOAATENbCTBOM. [lo3TOMYy, B ciy-
yae MMPU3HAHUS OPraHOM IIPEIBAPUTENILHOTO CIEACTBUS MU CYJIOM
1€JecOo00pa3HOCTH U30paHUsl JIF0OOH MHOM Mepbl IPECEUECHHUS], a HE
OTCTpaHEHUsI OT JOJKHOCTH, MOXKET BO3HUKHYTb HEOOXOIAUMOCTH
3aIMThl UHTEPECOB COOCTBEHHUKA U paOOTHUKOB, MPEAOTBPAIICHHUS
HapyIIEeHUs] TMPaBUJ OXpaHbl TpyAa, oOecriedeHus TPYyIOBOW JHC-
IIUTUTHHBI Ha pabodem mecte. B aToM ciyudae paboromareinb, HeCy-
M OTBETCTBEHHOCTh 3a OOECIEUYEHHE 3/I0POBBIX M O€30IMaCHBIX
yCIIOBUU TpyZda, BIpaBE CBOMM MOTHMBHPOBAHHBIM pEIICHHEM Bpe-
MEHHO OTCTPAaHUTh PAOOTHHUKA OT BBITIOIHEHUS TPYAOBBIX (PYHKIIHIA.
D70 BBITEKAET U U3 OYKBAJILHOTO CMBICIIa KOMMEHTUPYEMOH CTaTbu
TpynoBoro konekca. Tak, B JaHHOU CTaTbe YKa3aHO, YTO OTCTpaHe-
HUE pabOTHUKA OT PabOThI SIBISIETCSI UMEHHO MTPaBOM, a He 00s13aH-
HOCTBIO paboToaaress.

[Inenym KOHCTUTYLIMOHHOTO Cy/Ja, CChUIAsCh HA 4acTh 2 CTATbH
62 TpynoBoro Kogekca, HOAUYEPKUBACT, UYTO OTCTPAHEHHE PA0OTHUKA
OT paboOThl B KaXKJIOM KOHKPETHOM CIIy4ae JOJDKHO OBITH 3a/I0KY-
MEHTUPOBAHO IOcJie cOOpa COOTBETCTBYIOIIMX J0KA3aTelIbCTB
(3akJroueHus1 Bpada, oObsICHEHUS] paOOTHUKOB, CIIPABOK U JIPYTHX
ouLMaTbHBIX JOKYMEHTOB), HEOOXOIUMOCTb pelIeHHs pabdoToaa-
TelIsT 00 3TOM — 00O0CHOBAaHO, 1 0OOCHOBAaHHME HE JIOIKHO HOCHTH
oOmrero xapakrepa. Tak, MOCKOJIbKY JJaHHAs Mepa BJIEUeT 3a cOOOoit
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TaKkue HeOIaronpusiTHbIE i paOOTHHMKA MOCIEICTBUS, KakK IMpH-
OCTAHOBJICHUE BBIMJIATHI 3apa0OTHOM IJIAThl, JIUILIEHHE €r0 BO3MOXK-
HOCTHU BBITIOJHATH TPYIOBBIE (PYHKIIMU, OHA MOXKET MPUMEHSITHCS B
UCKJIIOYUTENbHBIX Cly4yasX, MPEeIyCMOTPEHHBIX 3aKOHOJATEIb-
CTBOM, JIMILb B IIEJIAX 3aLIUThl OOIIECTBEHHBIX (MpPEAOTBpalleHUE
BPEIHBIX U OMACHBIX JUIS MPEIIPUATHS U OOLIECTBA MMOCIEICTBHH)
U JMYHBIX (OXpaHa >KU3HU M 370POBbsS PAOOTHUKOB) MHTEPECOB.
Kpome Toro, ecnm HeoOXOAMMOCTh B OTCTPAaHEHUH PAOOTHHKA OT
paboThl oTmana, To paboToaarenb JOKEH OTMEHUTh pelIeHue 00
OTCTpaHEeHUU pabOTHHKA OT paboThl. Ecin HeoOX0auMOCTh B MpH-
MEHEHMH JITaHHOW Mephbl OTnaja, To pabOTHUK BIpaBe TpeOOBaTh
BO3BPAILEHUS K BBIIOJIHEHUIO TPYAOBBIX (DYHKIIMNA 0 OKOHYATEb-
HOro pemreHust Bompoca. [lockonbKy oTcTpaHeHHe pabOTHHKAa OT
paboThl HOCUT BPEMEHHBIN XapakTep, TO 3TO PElICHHE AEHCTBYyET
TOJILKO B MEPHUOJl NMPEABAPUTEIHLHOTO PacCiIeIOBaHus U Cyl1eOHOTO
pa3bupaTenbCTBa, a TAKXKe B X0JIe IPOM3BOJCTBA 10 Jiely 00 aaMu-
HUCTpAaTUBHOM ImpocTtynke. [locne oxkoHuaHus pacciefoBaHUS U
MPEKpAaIlleHNs YTOJOBHOIO MPECIIEIOBAHUS B OTHOUIEHUH I10/103pe-
Ba€MOr0 WJIM OOBUHAEMOTro, JUOO HAampaBlIeHUs HA3HAYEHHOTO
HaKa3aHUs Ha UCIIOJHEHME, a TaKKe MPHUHATUS UTOrOBOIO aKTa Io
nenry 00 aIMUHUCTPATUBHOM IIPOCTYIIKE, pelieHue padoroaaress 00
OTCTPAHEHUHU PaOOTHUKA OT PabOThI yTpauMBAET CUITY.

Bwmecre ¢ Tem, cormacHo yactu 5 crarbu 62 TpyaoBoro kojekca,
pabOTHUK, CUMTAIONIMI OTCTpaHEHHE OT PAOOThl HE3AKOHHBIM U
HEOOOCHOBaHHBIM M3-3a BPa)kJI€OHOTO OTHOILEHUS K HEMY paboTo-
Jarensi WIA JIPYroro JOJKHOCTHOTO JIMLA, OCYLIECTBIEHHOIO Ha
OCHOBE (halbIIUBBIX JOKYMEHTOB M MO JpYruM (hakraM, MOXKET
o0paTtuThbes B Cya U BOCCTAHOBJICHHSI HAPYLIEHHBIX MPaB, 3alUThI
YECTH U JOCTOMHCTBA.

Crnenyer UMETh B BUJLY, UTO IS JIUL, B OTHOILIEHUH KOTOPBIX Ipe-
KpallleHO YTOJIOBHOE IpeciieloBaHUe, a TakXKe MPOU3BOJICTBO IO
neny 00 aAMUHUCTPATUBHOM MPOCTYIKE 110 OMPABAATEIbHBIM OCHO-
BaHUSIM, YCTQHOBJICHHBIM B YTOJIOBHO-IIPOILIECCYaJIbHOM 3aKOHOAA-
TeIbCTBE M Mp., IPEIyCMOTPEHO MPaBO Ha BO3MeEIlEHUE yliepoa,
NPUYMHEHHOTO B pe3yJbTare OMIMOKH WIN 3J10YNOTPeOIeHHs COOT-
BETCTBYIOIIIETO OpraHa.

B crarwe 5 3akona Azepbaiikanckoit Peciyonuku "O Bo3Merie-
HUM yuiepOa, MPUYMHEHHOTO (PU3MYECKUM JIMIIAM B PE3YJIbTaTe
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HE3aKOHHBIX JIEMCTBUN OpPraHoB [TO3HAHUS, MPEABAPUTEIBLHOIO
CJIEJICTBUSA, MPOKYypaTypbl U cyaa" K MOJIEkKAIIEMY BO3MELIEHUIO
yiiepOy OTHECEHBI TaKXe 3apa0oTHas Iiara, MEHCHUs, MOcoOue u
JPYTHE TOXO/bI, KOTOPBIX JIUIIO OBLIO JuIIeHo. B cTarhe 6 maHHOTO
3aKOHA YKa3aHO, YTO BO3MellleHHEe yuiepOa, MPUUYUHEHHOIO B CIIy-
qasx, MPeayCMOTPEHHBIX CTaThel 5 3TOro 3akoHa, OCYIIECTBISECTCS
3a CYET CPEJICTB rOCYJapCTBEHHOIO OIO/IKETA.

Ha ocnoBanuu Boimensnoxxennoro Ilnenym KoHCTUTYLIMOHHOTO
CyZla MPUXOJUT K CIEAYIOIIHUM BbIBOIAM:

- B COOTBETCTBHMM C IyHKTOM "B" wactu 1 ctateu 62 TpymoBoro
KOJIEKCa B IIEJISX 3alIUThI HHTEPECOB COOCTBEHHUKA U PAOOTHUKOB,
MIPEIOTBPAIEHUS BO3MOXKHBIX HapYIIEHUN MPABUII OXPAHBI TPy/Aa U
oOecrie4eHus] TPYIOBOM TUCIUIUIMHBI pabOTOIATEeNIb MOXKET MOTH-
BUPOBAHHBIM PEIIEHUEM OTCTPAHUTH pPAaOOTHUKA OT paboThI 3a
COBEpIIIEHUE B TeueHHe pabouero BpEeMEHH HEMOCPEICTBEHHO Ha
paboueM MecTe OOIECTBEHHO OIMACHBIX JESHUM, COAEpKaIUX
COCTaB MPECTYIUICHUS WK aIMUHUCTPATUBHBIX MPOCTYIIKOB, B ClIe-
OYIOIIMX CIyYasx:

a) B COOTBETCTBUU €O cTaThsiMu 90 u 91 YronoBHO-TIpolieccyaib-
HOTO KOJAEKCa MPU HAJWYUU PELICHUS OpraHa, OCYLIECTBIISIONIETO
YTOJIOBHBIN MpoLiecc, O MPU3HAHUH B KaYE€CTBE [10/103PEBAEMOTO MU
MPUBIICYCHUH B Ka4eCTBE OOBUHSIEMOTO;

0) B cooTBeTCTBUU cO cTtarber 99.4 Kogekca 00 afiMUHUCTpaTHB-
HBIX MPOCTYIMKAX MPHU IPUHITUHA COOTBETCTBYIOIIETO aKTa O HaJaJe
MIPOU3BOJICTBA IO /1€y 00 aAMUHUCTPATUBHOM IPOCTYIIKE.

PykoBoactBysicb yactbto VI crarteum 130 KoHcTuTynum
Azepbaikanckoit PecrryOnuku, crarbsimu 60, 62, 63, 65-67 u 69
3akoHa A3sepOaimxanckor PecmyOmuku “O KoHcTHUTYHHOHHOM
cyne”, Ilnenym Koncturyunonnoro cyna AsepOailmxaHcKon
PecniyOnuku

IMOCTAHOBMNUIJI:

1. B coorBercTBuu ¢ myHkToM "B" wactu 1 crarbu 62 TpymoBoro
Kozekca Azepbaiipkanckoil PecriyOnuky B 1ensiX 3aluThl HHTEpe-
COB COOCTBEHHMKa M PAaOOTHUKOB, IMPEIOTBPAILEHUS BO3MOMKHBIX
HapyIIEHUI MpaBUJI OXpaHbl Tpy/Aa U oOecreyeHus! TPyI0BOH JucC-
UUIUIMHBL paboTofaTeab MOXKET MOTHUBHPOBAHHBIM pEIIECHUEM
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OTCTPaHUTh pPabOTHUKA OT pabOThl 3a COBEpIICHHE B TEUCHHUE
pabouero BpeMEHHU HEMOCPEICTBEHHO Ha paboueM mecTe oorie-
CTBEHHO ONACHBIX JCSTHUM, COEPIKALIUX COCTAB MPECTYIIICHUS WIIN
aJIMUHUCTPATUBHBIX MPOCTYIKOB, B CICAYIOMIUX CIIydasx:

a) B COOTBETCTBUU €O cTaThsiMu 90 u 91 YromoBHO-TIpolieccyaib-
HOTO Koziekca AsepOaiikanckoil PecriyOnuky npu HaIu4Iuu perie-
HUS OpraHa, OCYIIECTBRISIONIErO YTOJIOBHBIN MpoLece, O MPU3HAHUU
B KauecTBE IMO03PEBAEMOT0 WJIM MPUBJICYCHUH B KauyeCTBE OOBH-
HSIEMOTO;

0) B coorBeTcTBUU cO cTaTheil 99.4 Kogekca AzepbaiipkaHcKoi
Pecniybnuku 00 aJMUHUCTPATUBHBIX MPOCTYIMKAX MPU MPUHITHU
COOTBETCTBYIOILIETO aKTa O Hayasie MPOU3BOJICTBA 110 AETy 00 aamu-
HUCTPATUBHOM MPOCTYTIKE.

2. ITocTaHOBNIEHHE BCTYMAET B CHUIIY CO JIHS OIYOJMKOBAHHUS.

3. TlocraHoBieHue OMyOIUKOBAaTh B OQUIMATIBHBIX TOCYdapCT-
BEHHBIX Ta3eTax AsepOaiimxaHckon PecmyOmukum u «BectHuke
Koncrurynmonnoro cyna AzepOaiimxanckoit Pecyonukmny, a Takxe
pa3MecTUTh Ha opUIIMATHLHOM HHTEpHET-caiiTe KOHCTUTYIMOHHOTO
cyna AzepOarimxkanckoit PecyOnukmu.

4. IlocTaHoBIEHUE SBISIETCA OKOHYATEILHBIM U HE MOXKET OBITH
OTMEHEHO, M3MEHEHO WM OQUIMATbHO HCTOJKOBAHO HU OJIHUM
OpPTaHOM WJIH JIUIIOM.
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TODBIRLOR, GORUSLOR, SOFORLOR

20 Yanvar sohidlorinin xatirasi
Konstitusiya Mohkomasinda ehtiramla anihib

Bu il Azerbaycan xalqinin qiirur iinvanina ¢evrilmis 20 Yanvar
hadiselarinden 33 il 6tiir. Xalqumizin yaddasina ganli facie kimi
daxil olan 20 Yanvar hadisesi milli tariximizin en sanli ve gohre-
manliq sehifelerinden birini togkil edir.

Har il oldugu kimi, bu il de Qanli Yanvar sehidlerinin aziz xati-
rosi Konstitusiya Mahkemasi terafinden ehtiramla yad edilib.
20 Yanvar faciesinin 33-cli ildoniimi ile olagedar Azerbaycan
Respublikas1 Konstitusiya Moahkemasinin sodri, hakimleri ve
Aparatin moasul emoekdaslar1 Sehidler xiyabanini ziyaret ederak, bu
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facionin qurbanlarin1 yad ediblar. Sonra Konstitusiya Mehkemasindo
anim tadbiri kegirilib. Ovvelce facie qurbanlarinin xatiresi bir daqi-
golik stikutla anilib.

Todbirde c¢ixis edon Konstitusiya Moehkemaesinin sodri Farhad
Abdullayev Qanli Yanvar faciesini miistaqil Azarbaycanin tarixin-
do miihiim doniis noqtasi, istiglal yolumuzun baslangict kimi qiy-
motlondirib. Bildirilib ki, Azerbaycanda viiset tapmis milli azadliq
harakatin1 bogmaq moagsadilo Sovet Silahl1 Qiivvelarinin Baki so-
horine ve respublikanin bir ne¢o rayonuna yeridilorak xalqimiza
qarst misli gdriinmemis qurgm térotmekle SSRI Konstitusiyasinin,
eloco do insan hiiquqlari ile bagl beynsalxalq hiiquq miigavilalori-
nin bir sira normalar1 kobudcasina pozulub.

20 Yanvar hadiselori beynoalxalq cinayet kimi do giymetlondiril-
molidir. Bu, baseriyyet ve insanliq aleyhine térodilmis dehsetli
omal idi. XX asrde insanliga qarsi toradilmis qirginlarin an dohset-
li sehifalarinden olan 20 Yanvar faciesi xalqimizin gan yaddasina
obadi hokk edilib. Bu hadisalor Azerbaycanin golocok taleyino,
milli azadliq herakatinin daha da giiclenmasine, miisteqilliyimizin
barpasina miithiim tesir gostorib.

O miidhis giinlerde Ulu Onder Heyder Bliyev kimi qiidretli lide-
rin respublikada yoxlugunu biitiin xalq hiss edirdi. Amma Bakida ol-
mamasina baxmayaraq, hor kasden avval ses veron do moahz Hey-
dor Bliyev oldu. Umummilli Liderimiz Moskvada SSRi-nin Dovlet
Tohliikesizlik Komitasinin xiisusi nozarat altinda olmasina baxma-
yaraq, hadisalorden darhal sonra, 1990-c1 il yanvarin 21-de silahda-
s1, 0 gotin giinlorde Heydor Oliyevi bir an belo tok qoymayan Ilham
Oliyevle birlikde Azarbaycanin Moskvadaki daimi niimayendaliyi-
ne goldi. Ulu Onder bas vermis tecaviize geti etirazin1 bildirmakla,
facieni toredenleri, xiisusile do, Sovet ittifaqgn Kommunist Partiyas1
Morkoezi Komitasinin sonuncu Bag Katibi Qorbagovu, Azarbaycan
Kommunist Partiyas1 Merkezi Komitasinin rehbaerliyini keskin itti-
ham etdi ve sovet qosunlarinin Bakidan ¢ixarilmasini teleb etdi.

Ulu Ondear Heyder Bliyevin bu tarixi addim1 onun respublikami-
zin rehberliyinden uzaqlasdirildigina baxmayaraq, 6z xalqi ile daim
bagli oldugunu bir daha gdstordi.

Digqgote catdirilib ki, Umummilli Liderin 1993-cii ilde siyasi ha-
kimiyyato qayidisindan sonra 20 Yanvar faciesinin bas vermasinin
sobablarinin arasdirilmasi ve onu téradenlerin masuliyyete colb
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olunmasi istigamatinde miihiim addimlar atildi. 20 Yanvar hadise-
larine siyasi qiymat ilk defe Ulu 6ndar Heydar Oliyev terafinden
verildi. Mehz Umummilli Liderimizin tesebbiisii ve gosterisleri ilo
1994-cii ilin martin 29-da parlament “1990-c1 il yanvarin 20-de Ba-
kida toradilmis faciali hadiseler haqqinda™ Qerar gobul etdi. Belo-
likle de, 20 Yanvar faciesi mehz Ulu Onder Heyder Bliyevin ardi-
cil miibarizesinden sonra 6z siyasi-hiiquqi qiymetini aldi.

Vurgulanib ki, 20 Yanvar gohidlerininin xatirasini abadilasdir-
mok magsadile Ulu Onder Heydar Oliyevin tosabbiisii ilo Sohidler
xiyabaninda Azerbaycanin azadlig1 ugrunda miibarizede sohid olan-
lara hasr olunmus “Obadi magel” abide-kompleksi ucaldilib. Azar-
baycan Prezidentinin 2000-ci1 il yanvarin 17-de imzaladig1 Ferman-
la 1990-c1 il 20 Yanvar faciesi zamani sohid olanlara “20 Yanvar
Sehidi” foxri ad1 verilib.

Ulu Onderin sehid ailelerini ve olilleri dévlet qaygisi ilo ohato
etdiyini vurgulayan sedr qeyd edib ki, Umummilli Liderin siyasi
xattini ugurla davam etdiron Prezident ilham Bliyev sohid ailolori-
nin vo saglamliglarini itirmis soxslerin problemlarinin dévlet seviy-
yosinde hallini mithiim vezifelorden biri kimi qarsiya magsed qo-
yub. Prezidentin gorgin fealiyyeati naticesinde sohid ailalarinin, o
climladen slillerin sosial tominati ilden-ile daha da méhkemlendi-
rilib. 2006-c1 il yanvarin 19-da dovlatimizin bas¢isinin formant ilo
20 Yanvar gahidlarinin ailaleri {iclin Azerbaycan Prezidentinin te-
qaiidii tesis edilib. Bu soxslarin maddi ve sosial veziyyeti daim dov-
lat bascisinin diggetindadir.

Birinci vitse-prezident, Heyder Oliyev Fondunun prezidenti
Mehriban Oliyeva her zaman sohid ailalarina xiisusi navazis, diqqet
vo qayg ile yanasir, onlarin sosial toeminati istigamatinde miihiim
islor goriiliir.

Azearbaycan xalq1 ve dovlati 20 Yanvar sohidlerin xatiraesini da-
im uca tutur. Prezident ITham Sliyev sohidlerin xatiresinin uca tutul-
masina, sohid ailelarinin sosial masealalarinin yoluna qoyulmasina
xtisusi digqget gostarir, har il yanvarin 20-de Sehidlar xiyabanini zi-
yarat edorok “Obadi moesel” abide kompleksinin oniine oklil qoyur.

Qeyd edilib ki, Qanli1 Yanvar faciesi sehidlarinin qan1 yerde gal-
madi. 20 Yanvar sohidlarinin gehremanliq salnamasini 44 giinliik
Vaton miiharibasinin gehremanlar1 davam etdirdiler.
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Hisiiiis

Bu giin Ulu Ondor Heyder Oliyevin, dlkemizin miistoqilliyi vo
orazi biitovliyli ugrunda canlarindan ke¢mis biitiin sehidlerin ruhu
saddir. Prezident, Miizoffor Ali Bas Komandan Ilham Oliyevin roh-
borliyi ile sanli Azerbaycan Ordusu xalqimizin 30 illik hesretine

89



son qoyaraq torpaqglarimizi ermani isgalindan azad edib yeni realliq
yaratdi, demir yumruq qalib goldi. Indi hemin orazilorde Azerbay-
canin iigrengli bayragi dalgalanir. Isgaldan azad edilmis orazilorde
genismiqyaslt quruculuq islerine baslanilib ve ke¢gmis macburi kog-
kiinler artiq 6z dogma torpaqlarina qayidirlar.

Prezident Ilham Oliyevin Azerbaycanda 2023-cii ilin “Heydor
Oliyev ili” elan edilmasi haqgqinda Serencaminda qeyd edilir ki, Ulu
Ondor Azerbaycan xalqmin tarixi yaddasimnin barpasi istiqgametindo
atdig1 gotiyyetli addimlar o dovrde milli ruhun canlanmasina xidmet
gostorib, Oziiniderki ve soy-koke qayidisi temin edib, miistoqil
dovlat quruculuguna aparan yolun temal dasina ¢evrilib.

Sedr vurgulayib ki, Prezident, Miizeffor Ali Bas Komandan
[lham Bliyevin rehbarliyi ile resadetli Ordumuzun Veten miihari-
besinda Sanli Qalabasi dovletgiliyimizin tarixinde daim xiisusi yer
tutacaq. Isgal olunmus torpaglarin azad edilmesi ve dovletin orazi
blitdvliyliniin temin olunmasi heam de vetendaslarin Konstitusiyada
tasbit edilmis hiiquglarinin berpasi ve ddvletin asasini berqerar
etdi.

Anim marasimina yekun vuran sadr qeyd edib ki, 20 Yanvar fa-
ciosi Azorbaycanin miiasir tarixine on faciali giinlerden biri, eyni
zamanda, xalqumizin gehremanliq sehifesi kimi daxil olub, milli
miistoqillik ugrunda miibarizesinin ve yenilmeaz iradesinin remzina
cevrilib.
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Azarbaycan Respublikas1 Konstitusiya Maohkomasindoa
Azarbaycan Respublikas1 Vakillor Kollegiyasi vo
Azarbaycan Respublikas1 Ganclar Fondu ila birgo
galacak hiiqugqsiinaslar iiciin todbir taskil edilib

Azoarbaycan Respublikasi Konstitusiya Mehkemaesi genclerls is-
birliyini davam etdirir. Bu igbirliyinin davami olaraq fevralin 15-de
Konstitusiya Mohkemesinde Azerbaycan Respublikast Vokiller
Kollegiyasi vo Azarbaycan Respublikast Gencler Fondu birge icti-
mai hoyatin biitlin sahelorinde foal istirak eden gonc telebalarin hii-
quq sahesinde praktiki biliklorinin artirilmasi, pese verdislerinin
astlanmasi ve onlarin maariflondirilmasi magsadile “Vakil olmaq
istoyirom” adl1 Qis Maktabi layihesi toskil olunmusdur.

Todbirde goelocek hiiqugsiinaslar arasinda praktiki hiiquqi bilik
vo bacariglarinin tekmillesdirilmasi, onlarin natiglik gabiliyyetinin
artirllmasi baximindan telebalerin istiraki ile sehnalasdirilmis moeh-
komae miisabigoesi kecirilmisdir.

Sonda todbir istirak¢ilar1 Konstitusiya Mehkemasinin inzibati bi-
nasi ile tanis olublar.
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Bakinin 12 rayonunun 60 maktabi arasinda
hiiquq olimpiadasi kegcirilib

Umummilli Lider Heyder ®liyevin anadan olmasmm 100 illiyi
miinasibeatile Konstitusiya Mehkemesinin, Elm ve Tehsil Nazirliyi-
nin, Genclor vo Idman Nazirliyinin birge toskilat¢ilig1 ilo paytaxtin
12 rayonunun 60 moktebi arasinda “Heydor Oliyev ve hiiquqi dov-
lot” adli hiiquq olimpiadas1 kegirilib. Olimpiadada iimumilikde
1200 sagird istirak edib.

Hiiquq olimpiadasinin naticelerinin elan olunmasi ilo elagoadar
Bakidaki 20 sayli mektebde teskil olunmus tedbirde Konstitusiya
Mohkoemasinin hakimlori ve Aparatinin @meakdaslari, Elm ve Toh-
sil Nazirliyinin, Gencloar ve idman Nazirliyinin mesul niimayende-
lori, qalib sagirdler, miiellimler ve valideynler istirak ediblor.

Todbirde avvelce Azerbaycan Respublikasinin Dovlet Himni
soslandirilib, Veton ugrunda canindan kegon sohidlerimizin xatire-
st bir deqiqgalik siikutla anilib.

Konstitusiya Mahkemasinin hakimi Ceyhun Qaracayev, elm vo
tohsil nazirinin miiavini Idris Isayev, gencler ve idman nazirinin
miiavini Ferhad Haciyev ¢ixis ederak bildiribler ki, bu il 6lke icti-
maiyyeti miisteqil Azerbaycan dovletinin qurucusu, xalqimizin Ulu
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Onderi Heyder ®liyevin anadan olmasimin 100 illiyini bdyiik ehti-
ramla qeyd edir. Cixiglarda Azerbaycanda demokratik deyerlorin
bargerar olmasi, hiiquqi, diinyevi dovlat quruculugu prosesinin bas-
lanilmasinin Umummilli Lider Heyder liyevin adi ile bagli oldugu
xiisusi vurgulanaraq, Ulu Ondoerin hoyata kegirdiyi osasli islahatla-
rin respublikamizi inkisaf yoluna ¢ixarmagqla yanasi, ilk milli Kons-
titusiyanin hazirlanmasi ve gebulu licilin serait yaratdigi qeyd olu-
nub.

Cixis edenlar vurgulayiblar ki, Umummilli Lider Heyder Oliye-
vin bilavasite rehbarliyi ile hazirlanmis yeni Konstitusiya dovlet qu-
rulusunun asaslarint miioyyen edorak, xalqmn dovlet hakimiyyetinin
yegana manbayi olmasini bayan edib. Azerbaycanin buglinkii so-
sial-igtisadi inkisafinin, milli dovlat¢iliyimizin méhkemlenmaesinin,
insan hiiquq ve azadliglarinin miidafiasi sahasinde hayata kecirilon
miiteraqqi hiiqugqi islahatlarm a@sas1 mehz Umummilli Lider Heyder
Oliyevin adi ile baghdir.

Diqqgete catdirilib ki, Prezident ilham Sliyevin rehbarliyi ile 61-
kemizde biitiin sahelerds aparilan ugurlu islahatlar, alde olunan ne-
ticelor xalqin sabaha inamin1 qat-qat artirib. Ulu Onder Heyder Oli-
yev siyasatinin ugurla hayata kecirilmosi miistoqilliyimizi moh-
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kemlondirir, dovlet¢iliyimizi qlidratlondirir ve naticede beynalxalq
alomde Azerbaycanin rolunu ve niifuzunu daha da genislondirir.

Konstitusiya Mehkemaesi Aparatinin Konstitusiya hiiququ sobe-
sinin miidiri Diirdane Memmedova Konstitusiya Moahkemasinin
sadri Ferhad Abdullayevin tebrikini tedbir istirak¢ilarinin diggatine
catdiraraq, olimpiadanin naticelerini elan edib. Olimpiadanin nati-
colerina asason, Xozar rayonu birinci, Qaradag rayonu ikinci, Niza-
mi rayonu ise tiglincii yera layiq goriiliib.

Moktoblilerin yarisinda ise birinci yeri Xozer rayonunun 149
sayli tam orta mektabi, ikinci yeri Nizami rayonunun 229 sayli tam
orta maktabi, liclincii yeri Xozor rayonunun 136 sayli tam orta mok-
tobi tutub.

Sonda hiiquq olimpiadasinin galiblerine ve yiiksek bal toplayaraq
forqlonmis 170 sagirde Konstitusiya Mehkemasinin, Elm ve Tehsil
Nazirliyinin, Genclor ve idman Nazirliyinin tesis etdiyi diplom ve
hadiyyeloer toqdim olunub.
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Azarbaycan Respublikasinin Konstitusiya Mahkoamasi
Azarbaycan Dovlat Iqtisad Universitetinin Tiirk diinyasi
iqtisad fakiiltasinda hiiquq olimpiadasi kecirib

Umummilli Lider Heyder Sliyevin anadan olmasinm 100 illiyi
miinasibatilo Konstitusiya Mehkemasinin, Elm ve Tehsil Nazirliyi-
nin, Gencler ve Idman Nazirliyinin birge toskilat¢ilig1 ilo Azerbay-
can Dovlet Igtisad Universitetinin Tiirk diinyasi iqtisad fakiiltesindoe
“Heyder Oliyev ve hiiquqi dovlet” adli hiiquq olimpiadas1 kegirilib.
Olimpiadaya Baki Slavyan Universitetinin Humanitar ve Sosial
elmlor fakiiltesinin Azarbaycan Respublikasinin Konstitusiya Moah-
kemasinds tocriibe kecon tolabaleri do qosulmuslar.

Hiiquq olimpiadasinin neticelerinin elan olunmasi ile elagedar
toskil olunmus tedbirde Konstitusiya Mehkemaesi Aparatinin masul
omokdaslari, Azerbaycan Respublikasi EIm ve Tehsil Nazirliyinin,
Azorbaycan Respublikas1 Gencler ve Idman Nazirliyinin mesul nii-
mayendaleri, Azarbaycan Dévlet Iqtisad Universitetinin Tiirk diin-
yasi iqtisad fakiiltesinin miisllimlari ve telebeler istirak etmislor.

Todbirde avvelce Azerbaycan ve Tiirkiye Respublikalarinin
Dovlet Himnloeri seslondirilmis, Vaton ugrunda canindan kegon so-
hidlerimizin xatiresi bir deqigealik siikutla anilmisdir.
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Azorbaycan Dovlet Igtisad Universitetinin Tiirk diinyas: igtisad
fakiiltesinin dekani, professor, doktor Mehmet Yiice, homin fakiilto-
nin miollimlorinden h.i.f.d Xanohmoedov Neriman, Muradzado
Imanqulu ¢1x1s ederak bu il dlke ictimaiyyatinin miisteqil Azarbay-
can dovletinin qurucusu, xalqgimizin Ulu Onderi Heyder Oliyevin
anadan olmasinin 100 illiyini boyiik ehtiramla geyd etmasini bildir-
mis, Azerbaycanda demokratik deyarlerin bargerar olmasinin, hii-
quqi, diinyavi dévlat quruculugu prosesinin baslanilmasinm Umum-
milli Lider Heyder Sliyevin ad1 ile bagli oldugunu xiisusile vurgu-
layaraq, Ulu Onderin heyata kegirdiyi osasl islahatlarin respublika-
miz1 inkisaf yoluna ¢ixarmagqla yanasi, ilk milli Konstitusiyanin ha-
zirlanmasi ve goebulu {i¢lin serait yaratdigini geyd etmislor.

Cixis edenlor Umummilli Lider Heyder Oliyevin bilavasite reh-
borliyi ile hazirlanmis yeni Konstitusiyanin ddévlet qurulusunun
osaslarini miieyyon edoarok, xalqin dovlet hakimiyyetinin yegano
moanbayi olmasini bayan etmasini, milli dovlat¢iliyimizin méhkem-
lenmesinin, insan hiiquq ve azadliglarinin miidafiesi sahasinde he-
yata kecirilon miiteraqqi hiiquqi islahatlarin asasmin mehz Umum-
milli Lider Heyder Oliyevin ad1 ile bagli olmasini vurgulamslar.
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Konstitusiya Mehkemaesi Aparatinin Konstitusiya hiiququ sobe-
sinin miidiri Diirdane Memmeadova Konstitusiya Moahkemasinin
sadri Ferhad Abdullayevin tebrikini tedbir istirak¢ilarinin diggatine
catdiraraq, olimpiadanin naticelerini elan etmisdir. Olimpiadanin
naticeloerine asasen, yiiksok bal toplayaraq forqlonmis 14 teloboyoa
Konstitusiya Mahkemasinin tasis etdiyi diplom ve hadiyysaler tog-
dim olunmusdur.
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Azarbaycan Respublikas1 Konstitusiya Maohkomasinin
kollektivi “Heydar Sliyev Ili” ¢arcivosinda
agacokmo aksiyasinda istirak edib
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Ulu Ondoer Heydor Oliyevin 100 illiyi ile elagedar olaraq “Azer-
baycan Respublikasinda 2023-cii ilin “Heyder Oliyev ili” elan olun-
masi ile bagli todbirloer plani”nin icrasi ¢argivesinde martin 18-do
Konstitusiya Mehkamaesinin kollektivi Qaradag rayonu Miisfigabad
gosebasinde agacokmse aksiyasi kegirib.

Aksiyanin tegkil edilmasinde asas moaqsed Azerbaycanda otraf
miihitin ve mese zolaqlarinin qorunmasi ve miihafizasini her zaman
diqgetde saxlamis Ulu Onder Heyder Oliyevin oziz xatiresini yad
etmok, homg¢inin, yasilliglarin ve parklarin salinmast ile ekoloji ve-
ziyyoti yaxsilasdirmaq, imumilikde atraf miihitin qorunmasi hissini
asilamagla ekoloji problemloare qars1 miibarizoye seslomekdir. Ol-
kemizde diger sahsalere oldugu kimi ekologiyaya olan gaygi bu giin
do Azerbaycan Respublikasinin Prezidenti Ilham Oliyev torofinden
davam etdirilir, yasillasdirma siyaseti istiqgamatinde ardicil tadbirler
hoyata kecirilir.

Aksiya zamani geyd olunan erazinin iglim seraitine uygun miix-
tolif nov yiiz eded agac okilib.
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Azarbaycan Respublikasi Konstitusiya Mahkamasinda Avropa
Surasinin Bakidaki Ofisinin rohbari Petr Zix ila goriis olub

Martin 2-de Azerbaycan Respublikasi Konstitusiya Mahkemasi-
nin sodri Ferhad Abdullayev Avropa Surasmin Bakidaki Ofisinin
rohbaeri Petr Zix ilo goriisiib.

Gortigde Forhad Abdullayev Azoarbaycan Respublikasi Konstitusi-
ya Mahkemasinin fealiyyati haqqinda melumat veroerak, Azerbay-
can Respublikasi ilo Avropa Surasi arasinda semarali hiiquq emok-
dasliginin vacibliyini geyd edarek 6lkemizde meahkema-hiiquq sahe-
sinde aparilan islahatlar, insan hiiquqlarinin tomin olunmasi sahasin-
do mehkemolerin qarsisinda duran vezifeleri, habelo insan Hiiqug-
lar1 tizre Avropa Mehkemasi ilo emoakdasligin ve hemin mehkemsae-
nin presedent hiiququnun shomiyyeti vurgulanmigdir.

Avropa Surasinin Bakidaki Ofisinin rehberi Petr Zix Azerbaycan-
la Avropa Surasi arasinda emekdasliq ve qarsiligl anlagma asasinda
hoayata kegcirilon bir sira layiheler hagqinda melumat vermis, bu
omakdasligin mehkemsa-hiiquq sahasinds daha da genislondirilmesi-
nin xiisusi onomini diggete ¢atdirmigdir. O, golocokdo do Konstitu-
siya Moahkemasi ilo emoekdasligin faydali olacagina timid etdiyini vo
qarsiligh alagelerin inkisafinda maraqli oldugunu vurgulamigdir.

Sonda sadr qurumlar arasinda semarali emeakdasligin davam ede-
coyina limidvar oldugunu geyd etmis vo Petr Zixo 6lkemizdoki foa-
liyyatinde ugurlar arzulamigdir.
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Azarbaycan Respublikasi Konstitusiya Maohkomasinin Sadri
Farhad Abdullayev Strasburq saharins isgiizar sofor etmisdir

Azoarbaycan Respublikasi Konstitusiya Mahkemasinin sadri For-
had Abdullayev yanvar ayinin 27-de insan Hiiquglari {izre Avropa
Mohkemasinin “Insan hiiquqlarinin miidafiesi vasitesile demokrati-
yani qoruyan hakimler” movzusunda kegirdiyi beynolxalq Moahke-
mo Seminarinda istirak etmak {i¢iin Fransanin Strasburq seharinda
isgiizar soforde olub.Tadbirin a¢ilisinda Insan Hiiquglari iizre Avro-
pa Mahkemasinin sadri Siofra O'Liri ¢ixis etmisdir.

Seminarin praktiki hissesinde ifade azadligi ve demokratiya,
azad sec¢ki hliququ, hakimlerin miisteqilliyi ve qerezsizliyi ve diger
hiiquqi maselalar {izre bir sira Avropa 6lkelari mehkemsalerinin ha-
kimlerinin mearuzelori dinlenilmisdir.

Mohkomae Seminarindan sonra Avropa Mehkemasinin 2023-cii il
tictin mahkama ilinin baglanmasi ile elagadar tentensli iclas kegiril-
misdir.
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