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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azoarbaycan Respublikasi inzibati Xatalar Macallasinin
483-cii maddasinin Azarbaycan Respublikasi
Cinayat Macollasinin 208-ci maddasi ila alaqgali
sokilda sorh edilmasina dair

25 dekabr 2020-ci il Baki sohori

Azoarbaycan Respublikast Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hesonova,
Rovsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir
Muradov, Isa Necefov ve Kamran Sefiyevden (meruzegi-hakim)
ibarot torkibdo,

moahkoms katibi Feraid Oliyevin istiraki ila,

Azoarbaycan Respublikas1 Konstitusiyasinin 130-cu maddasinin
VI hissesine, “Konstitusiya Mehkemasi haqqinda” Azerbaycan
Respublikast Qanununun 27.2 vo 33-cii maddelorine vo Azearbay-
can Respublikas1 Konstitusiya Mehkemesinin Daxili Nizamnamasi-
nin 39-cu maddesine miivafiq olaraq, xiisusi konstitusiya icraatinin
yazili prosedur qaydasinda kegirilon mehkemsa iclasinda Sumgqayit
Seher Moahkemaesinin miiracioti @sasinda Azerbaycan Respublikasi
Inzibati Xotalar Macelloesinin 483-cii maddesinin Azerbaycan Res-
publikas1 Cinayeat Macsllasinin 208-ci maddasi ile alageli sekilde
sorh edilmasine dair konstitusiya isine baxdi.

Is iizro hakim K.Sefiyevin meruzesini, maraqli subyektlorin
niimayandalari Sumgqayit Sehar Mahkamasinin hakimi F.Oliye-
vin vo Azearbaycan Respublikas1 Milli Maclisi Aparatinin Dovlet
quruculugu, inzibati ve herbi ganunvericilik sébesinin Inzibati
qanunvericilik sektorunun miidiri K.Pasayevanin, miitoxessislor
Azorbaycan Respublikasi Ali Mehkemasinin Cinayat Kollegiya-
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sinin sadri H.Nesibovun ve Sumgqayit Apellyasiya Mohkomaosi-
nin Cinayet Kollegiyasinin sadri V.Coaforovun yazili miilahizele-
rini, ekspert Baki Dovlet Universitetinin Cinayat hiiququ ve kri-
minologiya kafedrasinin dosenti M.Bayramovanin yazili reyini
vo 1s materiallarini arasdirib miizakire edarak, Azarbaycan Res-
publikas1 Konstitusiya Mehkemasinin Plenumu

MUODYYON ETDI:

Sumgayit Sehar Meahkemesi Azearbaycan Respublikasinin
Konstitusiya Mahkemasina (bundan sonra — Konstitusiya Mah-
komosi) miiraciot ederok Azerbaycan Respublikasi Inzibati Xo-
talar Mocollosinin (bundan sonra — Inzibati Xotalar Macellesi)
483-cli maddesinin sorh olunmasini xahis etmisdir.

Miiraciatden goriiniir ki, Azerbaycan Respublikasinin veten-
das1 hiiquqi sexs yaratmadan sahibkarliq fealiyyeti ilo masgul
olan H.Aslanov Tiirkiye Respublikasinda qeydiyyatda olan “Ra-
kun Kiirk” sirketi ile baglanmis 7 iyul 2018-ci il tarixli miiqavi-
lo @sasinda “Iribuynuzlu mal-qaranin biitév gonlerinden hazirla-
nan dori” yiikiini 27 iyul 2018-ci il tarixinde Gomriik boyanna-
masi asasinda Azearbaycan Respublikas1 Dovlet Gomriik Komi-
tosinin Sumqayit Bas Gomriik Idaresinde (bundan sonra — Sum-
qay1t Bas Gomriik Idaresi) resmiloesdirerak konsignasiya yolu ile
ixrac etmis, homin mallarin miigabilinde 36 300 ABS dollar,
toxminan 61 710 manat deyerinde vesait Azerbaycan Respubli-
kasina geri qaytarilmamis, homin vesaitin Azarbaycan Respubli-
kasindaki miivekkil bankinda (“Kapital Bank” A¢iq Sehmdar
Coemiyyatinin Binagadi Filial1) olan hesabina kogliriilmasi temin
edilmoamisdir.

Azorbaycan Respublikasi Prezidentinin 24 iyun 1997-ci il ta-
rixli Formani ile tesdiq olunmus “Azerbaycan Respublikasinda
idxal-ixrac emsliyyatlarinin tenzimlenmesi Qaydalar1”nin (bun-
dan sonra — Qaydalar) 12.2-ci bandine asasen, hiiquqi ve fiziki
soxslor konsignasiya yolu ile ixrac etdikleri mallarin (islorin,
xidmatlarin) miiqabilinde vasaitlerin onlarin bayan olundugu
glinden 180 (yliz seksen) giin arzinde Azerbaycan Respublika-
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sindaki miivekkil bankda olan hesablarina kogiiriilmeasini temin
etmolidirler.

Qaydalarin 15.1-ci bandina uygun olaraq, sexslor bu Qaydala-
rin pozulmasina gore Azoarbaycan Respublikasinin qanunvericili-
yina asason masuliyyet dasiyirlar.

Belo ki, xarici iqtisadi fealiyyetin hayata kecirilmasi noatico-
sinde alde edilmis ve Azerbaycan Respublikasinin qanunverici-
liyine miivafiq olaraq Azerbaycan Respublikasinin miivekkil
edilmis bankinin hesabina macburi qaydada kdogiiriilmali olan xa-
rici valyuta vesaitlerinin xaricden qaytarilmamasina gore Inziba-
ti Xotalar Macollasinin 483-cii vo Azarbaycan Respublikas1 Ci-
nayot Macollasinin (bundan sonra — Cinayat Macallasi) 208-ci
maddalari ile mesuliyyet nezerds tutulmusdur.

Sumgqayit Bas Gomriik Idaresi terefinden H.Aslanov barasin-
do Inzibati Xetalar Mocellosinin 483-cii maddesi ile inzibati xo-
ta toraedilmesine dair protokol tertib edilerak baxilmasi liciin ai-
diyyeti lizro Sumqayit Seher Mahkemasine gondarilmisdir.

Miiraciotde gdsterilmisdir ki, ganunverici torofinden Inzibati
Xotalar Macollesinde az miqdarda xarici valyuta vesaitlorinin
xaricden gaytarilmamasina gore inzibati masuliyyet nazerde tu-
tulmus, lakin cinayat qanunvericiliyinde az miqdardan artiq xari-
ci valyuta vesaitlorinin xaricden gaytarilmamasina gore fiziki
soxsin cinayat masuliyyeti miioyyon edilmomisdir.

Qeyd edilenlori nazere alaraq miiraciatedon hesab edir ki, qa-
nunvericilikde bu emale gore cinayat moasuliyyeti nazerds tutul-
madigindan ve xaricden gaytarilmayan xarici valyuta vasaitlori
az miqdardan artiq oldugundan, bu név emelo gore soxsin cina-
yot vo ya inzibati masuliyyete celb edilmasi mosalasinde mah-
komo tocriibasinde yaranmis geyri-miioyyonliyin aradan qaldi-
rilmas1 moaqgsadi ile Inzibati Xatalar Macallesinin 483-cii madda-
sinin sorh edilmosine ehtiyac vardir.

Konstitusiya Mehkemesinin Plenumu miiraciatle bagl asagi-
dakilarin geyd olunmasini zoruri hesab edir.

Azorbaycan Respublikas1 Konstitusiyasinin (bundan sonra —
Konstitusiya) 59-cu maddesine osasen, har kes 6z imkanlarin-
dan, qgabiliyyetinden ve emlakindan sorbost istifade edorok tok-
basina ve ya bagqalari ile birlikde azad sahibkarliq fealiyyaeti ve
ya ganunla gadagan edilmemis digor iqtisadi fealiyyeat novii ile
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masgul ola biler. Dovlat sahibkarliq sahasinds yalniz dovlet ma-
raglarinin, insan hayatinin ve saglamliginin miidafiasi ile bagh
tonzimlomeni hayata kegirir.

Hiiquqi dovletds iqtisadi fealiyyat sahesinde hiiquq miinasi-
botlorinin tenzimlonmasi borabar ve adalstli iqtisadi ve sosial
gaydalara uygun olaraq heyata kegirilmeli, bu miinasibetlerin
subyektlarinin hiiquq ve vezifelari miieyyanlesdirilorken ictimai
vo xlsusi maraqlarin tarazligi, hiiquglarinin miimkiin meahdud-
lagdirma sortlorinin miieyyenlasdirilmasi ise miitonasiblik ve ta-
razliq meyarlarinin goézlenilmasi prinsiplarine asaslanmalidir.

Hiiquqi sexsin ve hliquqi sexs yaratmadan sahibkarliq fealiy-
yotini hayata keciron fiziki soxsin xarici iqtisadi foealiyyaeti tica-
rot, maliyyo, istehsal vo investisiya xidmotlorinin tesir etdiyi
mirakkeb bir sistem kimi saciyyoalonir.

Xarici iqtisadi fealiyyat sahibkarliq fealligina tekan verir, ba-
zar olagelerinin tenzimlenmesine imkan yaradir, iqtisadiyyatin
strukturunun tekmillesdirilmesine miisbet tosir edir, miiasir tex-
nologiyalarin, istehsalin toskili ve idare edilmeasina yeni fikirle-
rin gotirilmasina sebab olur. Miiasir dovrde fealiyyatin bu ndvii
beynalxalq miigavilelarin baglanmasi yolu ile hayata keg¢irilir ve
bura, ilk novbadea, mallarin miibadilesi (mallarin idxal ve ixraci
lizro sazislorin baglanmasi) aid edilir.

Mallarin idxali zamani gédmriik orqanlarinda mallarin bayan
olunmasi tii¢lin toelob olunan melumatlardan biri idxal olunan
mallarin meablaginin hans1 iisullarla ve nece ddenilmasidir. Ode-
nislor @sasen nagdsiz olaraq banklar vasitesi ile ve xiisusi hallar-
da nagd formada hoyata kecirilir.

Qaydalarin 12.1-ci bandine asasen, hiiquqi ve fiziki sexsler
torofinden mallarin (islerin, xidmetlorin) konsignasiya yolu ile
ixract gomrik organlarinda bayan edilmakle aparilir. Konsigna-
siya yolu ilo ixrac emaliyyatlar1 xarici soxslorle baglanmis mii-
qavileye osasen ixrac olunmus mallarin (islerin, xidmatlorin)
miiqabilinde vesaitlorin miieyyen edilmis miiddet orzinde ixra-
cat¢iya 0denilmesini nazerda tutur.

Bu qayda bazar iqtisadiyyatinin telebleri baximindan miiay-
yon edilmigdir. Oks yanasma, yoni xarici iqtisadi fealiyyatin he-
yata kecirilmasinden olde edilmis valyuta vesaitlorinin qaytaril-
mamasi1 6lkenin maddi servetlerinin qanunsuz olaraq xarice ax-
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masina vo valyuta sisteminin fealiyyatine menfi tesir gostoril-
masine sebab ola biloardi.

Qeyd edildiyi kimi, hiiquqi ve fiziki sexslerin konsiqnasiya
yolu ile ixrac etdiklari mallarin (islerin, xidmetloerin) miigabilin-
do vesaitlorin onlarin boyan olundugu giinden 180 (yiiz soksen)
glin orzinde Azerbaycan Respublikasindaki miivekkil bankda
olan hesablarina koglirilmasinin temin edilmamasi qanunverici-
liye uygun olaraq mesuliyyate sobab olur.

Miilkiyyet aleyhine, xiisusile iqtisadi fealiyyet sahasinde to-
rodilen hiiquqazidd amellarin ictimai tohliikalilik deracesi onun
dovlate vurdugu ziyanin miqdarina uygun olaraq miiayyen edilir.
Buna miivafiq olaraq qanunverici kommersiya foaliyyaoti istirak-
cisiin hiiququndan sui-istifade etmoklo xarici valyuta vesaitle-
rini xaricden qaytarmadig1 halda dévlete vurdugu ziyanin miqda-
r1 iyirmi min manatadek olduqda subyektin mesuliyyatini inziba-
ti, homin meblagden yuxari oldugda ise cinayat masuliyyeti ki-
mi miloyyon etmisdir.

Belo ki, Cinayat Macallosinin 208-ci maddasi ile toskilat roh-
borlari terefindon xarici iqtisadi fealiyyetin hayata kecirilmasi
naticasinde alde edilmis vo Azarbaycan Respublikasinin miivek-
kil olunmus bankinin hesabina meacburi gqaydada kociiriilmali
olan xeyli vo ya kiilli miqdarda xarici valyuta vesaitlarinin xaric-
don gaytarilmamasi emoli cinayet kimi gostoerilmisdir. Homin
Macollonin 208-ci maddesinin “Qeyd” hissasine asason “xeyli
miqdar” dedikds, qaytarilmamis xarici valyuta vesaitlerinin
mablagi iyirmi min manatdan yuxari, lakin otuz min manatdan
artiq olmayan mablagi, “kiilli miqdar” dedikds ise otuz min ma-
natdan artiq olan meblegi basa disiliir.

Goriindiiyli kimi, Cinayat Macellasinin 208-ci maddasinin
dispoziyasinda xeyli vo ya kiilli migdarda valyuta vasaitlarini
qaytarmama omoline gdre cinayat masuliyyeti dasiyan subyekt-
lorin dairesi yalniz “teskilat rehberlori" ilo mehdudlasmisdir.

Konstitusiyanin 71-ci maddesinin VIII hissesine goro, heg¢ kos
toradildiyi zaman hliquq pozuntusu sayilmayan emeale gére me-
suliyyet dagimur.

"Insan hiiquqlarinin ve osas azadliglarin miidafiesi hagqinda"
Konvensiyanin (bundan sonra — Konvensiya) 7-ci maddasine
asasan, hec¢ kos toradildiyi zaman milli ve ya beynalxalq hliquqa
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goro cinayat sayllmayan har hansi horokeat ve ya heraketsizliye
goro cinayet toratmokda toqsirli hesab edile bilmez.

Habelo Cinayat Macollasinin 1.3 vo 3-cli maddealorine asasen,
cinayoat masuliyyetini miioyyeon edon vo cinayot torotmis soxsin
cozalandirilmasini nazerde tutan qanunlar yalniz bu Macalloye
daxil olundugdan sonra tetbiq edile biler. Yalniz bu Macslle ilo
nozorde tutulmus cinayet torkibinin biitiin elametlorinin mévcud
oldugu emolin (haraket vo ya harekatsizliyin) téroedilmesi cina-
yot mosuliyyati yaradir.

Cinayeat hiiququnun miithiim prinsiplerinden olan qanunguluq
prinsipine uygun olaraq, yalniz Cinayat Macallasinde nazerde
tutulan halda emslin cinayat sayilmasina, belo eamsli toéroden
soxsin togsirli hesab edilerak cinayeat mosuliyyatinoe calb edil-
mosind yol verilir. Cinayat masuliyyetinin asasini cinayat torki-
binin elametlorini yaradan ictimai tohliikeli emelin torodilmasi
toskil edir. Qanun cinayat sayilan emallori miioyyon edorkan he-
min amal ili¢lin xarakterik olan alamatlori do gosterir. Mahz bu
olametlarin kdmayi ile toradilen her hansi emelin cinayat hiiquq
normasinda neazarde tutulan cinayeat olub-olmamasi miieyyon
edilir (Konstitusiya Mehkemaesi Plenumunun “Azerbaycan Res-
publikas1 Cinayat Macallasinin 320.1-ci maddesinin bazi miid-
dealarinin sorh edilmasine dair” 2019-cu il 15 noyabr tarixli Qe-
rar1).

Beloliklo, Cinayat Macsallosinin 208-ci maddeasinde hiiquqi
soxs yaratmadan sahibkarliq fealiyyetini hayata keciron fiziki
soxs torafinden macburi qaydada kdgiiriilmali olan xeyli, homgi-
nin kiilli miqdarda xarici valyuta vesaitlerinin xaricden qaytaril-
mamasi cinayat emali kimi nezerde tutulmamisdir.

Gosterilenlorle yanasi qeyd edilmalidir ki, Inzibati Xotalar
Macollasinin 483-cii maddasi ile xarici iqtisadi fealiyyetin haya-
ta kecirilmosi naticosindoa alde edilmis vo Azarbaycan Respubli-
kasinin miivekkil olunmus banklarinin hesablarina macburi qay-
dada kogiiriilmeli olan az miqdarda xarici valyuta vesaitlorinin
xaricden qaytarilmamasina gore inzibati xatanin bilavasite ob-
yekti olan xarici valyutanin deyerinin otuz faizinden olli faizine-
dok moblogdoa corime miioyyen edilmisdir.
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Homin maddenin “Qeyd” hissesine uygun olaraq, bu Macal-
lonin 483-cii maddesinde “az miqdarda” dedikde, iyirmi min
manatadek olan mableg basa diisiiliir.

Goriindiiyti kimi, iyirmi min manatadek miqdarda xarici val-
yutanin qaytarilmamasi cinayet emsli ile miigayiseda ictimai
tohliikelilik deracesine gore daha yiingiil oldugundan, ganunve-
rici toroefinden bu emele gore inzibati mesuliyyat miioyyen edil-
misdir.

Qeyd edilmolidir ki, Macellenin 483-cii maddesi ilo miiayyen
edilmis inzibati xatanin imumi obyektini iqtisadi fealiyyet, xi-
susi obyektini gomriik qaydalar1 aleyhine olan miinasibatlor, bi-
lavasite obyektini ise valyuta tenzimi ve valyuta nezareti sahe-
sinde yaranan ictimai miinasibatlor toskil edir.

Soziigedon inzibati xetanin obyektiv cohati ise xarici iqtisadi
fealiyyetin hayata kec¢irilmasi naticosinde aldo edilmis vo Azor-
baycan Respublikasinin miivekkil olunmus banklarinin hesabla-
rina macburi qaydada kogiiriilmeli olan xarici valyuta vesaitlori-
nin xaricden qaytarilmamasinda ifade olunur.

Inzibati xatanin subyekti kimi hiiquqi sexs yaratmadan sahib-
karliq fealiyyetini heyata keciron fiziki soxs ve ya hliquqi sexs
(toskilat rehbaerlari) ¢ix1s edir.

Xarici valyuta vasaitlorinin xaricden qaytarilmamasinin sub-
yektiv cohati soxsin tagsirli olmasi, yeni onun gasden ve ya eh-
tiyatsizligdan toradilen hiiquqazidd herekete ve ya hereketsizli-
yo psixi miinasibati ilo miioyyen edilir.

Inzibati Xotalar Macellesinin 483-cii maddesinin Cinayet Ma-
collasinin 208-ci maddesi ile miiqayisali sokilde tohlili bela go-
naato golmoeye asas verir ki, hiiquqi sexs yaratmadan sahibkarliq
fealiyyetini hayata keciron fiziki sexsloerin cinayat masuliyyati
miioyyen edilmadiyindan, bu sexslere miinasibatde inzibati xa-
tanin zoruri ®lameti kimi, yalniz xarici valyuta vesaitlorinin xa-
ricdon gaytarilmamasi @moelinin toradilmasi ¢ixis edir. Miivafiq
olaraq xarici valyuta vesaitlorinin iyirmi min manatdan artiq
moablogde xaricden qaytarilmamasi hallarinda da zeruri alamet
kimi, yalniz xarici valyuta vesaitloerinin xaricden qaytarilmamasi
nozordo tutulmusdur.

Eyni zamanda Inzibati Xetalar Moacoellesinin 12-ci maddesinin
toloblori baximindan hiiquqi sexs yaratmadan sahibkarliq fealiy-
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yotini hayata keciron fiziki soxsin xeyli ve ya kiilli miqdarda xa-
rici valyuta vesaitlarinin xaricden qaytarilmamasina gore hemin
Macollonin 483-cii maddasinin “Qeyd” hissasine uygun olaraq
inzibati masuliyyetinin yaranmasi istisna edilmir. Macoallonin
12-c1 maddesine asasen, bu Macalle ile qorunan ictimai miinasi-
batlere qosd eden, hiiquqazidd olan, tegsirli sayilan (gqosden ve
ya ehtiyatsizligdan toradilen) ve inzibati masuliyyete sebab olan
omol (haraket ve ya hareketsizlik) inzibati xota hesab olunur.
Bu Macoellenin Xiisusi hissesinda nazarde tutulan emallere gore
inzibati masuliyyat o halda yaranir ki, bu emaller cinayat masu-
liyyotine sebab olmasin.

Belo ki, Inzibati Xotalar Macollesinin 483-cii maddesinde
miloyyen edilmis xata dovlet terafinden miidafie olunan ictimai
miinasiboatlore qosdde ifade olunur. Bu amel 6z ndvbesinds so-
sial mahiyyetine gore dovletin maraqlarina ziddir ve onlara ze-
ror vurmaqla naticalenir. Bu emal Azarbaycan Respublikasinda
biitiin rezidentlor vo qeyri-rezidentlor torofinden idxal-ixrac
omoliyyatlarinin hayata kec¢irilmasini tonzimloyen, hiiquq nor-
malar1 ile miieyyen olunmus qaydalarin pozulmas ile toradilir.

Homin Macsllenin 3-cili maddesine asasen ise yalniz bu Me-
colle ile nezeards tutulmus inzibati xatanin téredilmesinde tog-
sirli hesab edilen ve inzibati xata torkibinin biitiin diger alamat-
lorini dasiyan emsli (horekat vo ya heraketsizliyi) torotmis soxs
inzibati moasuliyyate colb olunur.

Goriindiiyli kimi, emal o zaman inzibati mesuliyyoate sebab
olur ki, bu amel inzibati xatalar qanunvericiliyi ile inzibati xata
kimi miieyyon edilsin vo onun térodilmasine gore inzibati tonbe-
hin tetbiq edilmesi nezoarde tutulsun.

Beloliklo, Inzibati Xotalar Macellosinin 3, 4 ve 12-ci madde-
larinde aks olunan inzibati masuliyyatin asaslari, inzibati xotalar
qanunvericiliyinin prinsipleri, eloco do inzibati xeta anlayisinin
toloblari baximindan hiiquqi soxs yaratmadan sahibkarliq fealiy-
yotini hayata keciron fiziki soxs terafinden xeyli vo ya kiilli mig-
darda valyuta vasaitlarinin xaricden gaytarilmamasina goére cina-
yot moasuliyyoti mileyyen edilmoadiyinden, hemin sexsler Me-
collonin 483-cii maddesinde miioyyon edilon az miqdar haddin-
do masuliyyete colb oluna bilerloer. Homin Macelloye uygun
olaraq ise fiziki sexsler xarici valyuta vesaitlorinin iyirmi min
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manatdan artiq moeblegde xaricden qaytarilmamasi hallarinda
gaytarilmayan xarici valyuta vesaitinin torkib hissesi kimi iyirmi
min manatin deyerinin otuz faizinden olli faizinedek moablogde
corimo edilir.

Oks yanasma, yoni fiziki soxsin iyirmi min manatdan artiq
mabloge gora inzibati masuliyyat dasimamasi inzibati tenbehin
totbiqini tenzimleyen inzibati xatalar qanunvericiliyinin tomel
prinsiplorindan olan adaletlilik, ganun garsisinda beraberlik, in-
zibati xatalarin qarsisinin alinmasi prinsiplerinin, hemginin toq-
siro gore masuliyyat prinsipinin teleblerine cavab vermemis
olardi

Gostorilonlari nezere alaraq Konstitusiya Mehkemasinin Ple-
numu hesab edir ki, hiiquqi soxs yaratmadan sahibkarliq foaliy-
yotini hayata ke¢iron fiziki sexslore miinasibatde qanunverici-
likde cinayat moesuliyyeati miioyyon edilmadiyindon, bela soxslo-
rin iyirmi min manatadek xarici valyuta vasaitlarinin xaricden
qaytarilmamasi emsali inzibati mesuliyyat yaradir.

Bununla yanas1 Konstitusiya Mehkemaesinin Plenumu qeyd et-
mayi1 vacib bilir ki, ganunvericilik aktlarinin, o climladan Cina-
yot Macallesinin miiddsalarinin birmenali ve diizgiin miieyyen
edilmasi boyiik ehemiyyat kasb edir. Belo ki, hiiquq normalari-
nin mieyyonliyi, aydinligi, ikimenali olmamasi hiiquqtetbiq
edon organlar torefindon téradilmis cinayatlorin diizglin tovsif
edilmasine xidmat edir ve hemin orqanlarin faaliyyatinde qa-
nunculuq prinsipinin goézlenilmasine imkan yaradir.

Oks hal her kasin hiiquq ve azadliglarinin miidafie olunmasi-
n1, hiiquqtoetbiq edenin harokatlorinin prognozlasdirila bilen ol-
masini ¢otinlesdire ve soxsin qabagcadan 6z hiiqugazidd emsali-
nin naticesini bilmesini siibhe altina ala biler. Belo hal soxsin
osassiz olaraq cinayat masuliyyetine calb edilmasine vo ya ok-
sind togsirli soxsin toratdiyi emolo gore cozasiz qalmasina goti-
rib ¢ixara biler (Konstitusiya Mahkemasi Plenumunun “Azor-
baycan Respublikast Cinayat Macsllasinin 188-ci maddasinin
sorh edilmesine dair” 2015-ci il 30 mart tarixli Qorari).

Qanunverici terafinden miixtelif ictimai miinasibeatlorin ve
onlardan irseli golon hiiquqi masuliyyatin tonzimloenmoemasi son
naticode hemin miinasibatlerin subyektlorinin hiiquq ve vezife-
larinin hacminin miiayyen edilmoasine manfi tosir gostoro biler.
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Bu ise 6z ndvbasinde bir ¢ox hallarda asassiz olaraq hiiquqlarin
moahdudlasdirilmasina,vezifalorin yerina yetirilmomasinoe, hiiqu-
qazidd hearoekeatlorin téradilmeasine gore mesuliyyetin yaranma-
masina yol verir.

Konstitusiyanin 7-ci maddesinde tasbit olunmus hakimiyyaet-
lorin boliinmasi prinsipine gore Konstitusiya Mehkemasi norma-
yaradici, yoni har hansi hiiquq miinasibeatlarinin tenzimlonmasi-
na dair normativ hiiquqi akt gebul eden, o ciimleden har hansi
normativ hiiquqi akta alave ve doyisiklikloerin edilmasi togobbii-
stine malik olan orqan deyil, selahiyyatli subyektlorin sorgu ve
miiraciatlori, fordi sikayatlor esasinda ganunverici, icra ve mah-
komoa hakimiyyeti orqanlar1 ve yerli 6ziiniiidareetma orqanlari
torofinden gobul olunmus aktlar {izerinde konstitusiya nazarati-
ni hoyata keciron ali konstitusiya adalat mithakimasi orqanidir.

Konstitusiyanin 94-cii maddesinin I hissesinin 17-ci bondine
osason, cinayatlorin ve basqa hiiquq pozuntularinin miieyyen
edilmasi, onlarin térodilmasine gére masuliyyetin toyin edilme-
si Azerbaycan Respublikast Milli Maclisinin (bundan sonra —
Milli Maclis) miioyyon etdiyi iimumi qaydalardir.

Bu baximdan Konstitusiya Mehkemasinin Plenumu hesab edir
ki, Konstitusiyanin 25-ci maddesinin II ve III hissalerinin,
149-cu maddasinin I ve III hisselarinin telablarine miivafiq ola-
raq Cinayat Macollasinin 208-ci maddasinin bu Qararda oks olu-
nan hiiquqi movgelor nazera alinmagqla tokmillesdirilmesi Milli
Macliso tovsiys edilmalidir.

Gostoarilonlere osason Konstitusiya Mahkemasinin Plenumu
asagidaki naticelore golir:

— Konstitusiyanin 71-ci maddesinin VIII hissasinin, Konven-
siyanin 7-ci maddesinin, habele Cinayat Macollasinin 1.3 vo 3-cii
maddalarinin telablarine miivafiq olaraq xarici iqtisadi fealiyyea-
tin hayata kecirilmosi naticesinde fiziki soxs terafinden olde
edilmis ve Azarbaycan Respublikasinin miivekkil olunmus bank-
larinin hesablarina macburi qaydada koglrilmali olan xeyli vo
ya kiilli migdardaxarici valyuta vesaitlerinin xaricden qaytaril-
mamasina gora cinayat masuliyyeti miieyyon edilmadiyinden,
soxs homin Macallonin 208-ci maddasi il cinayoat masuliyyeti-
no colb edilo bilmoz;
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— Xarici iqtisadi fealiyyeti hayata keciron fiziki soxs torofin-
den xeyli vo ya kiilli miqdarda xarici valyuta vesaitlerinin xaric-
don qaytarilmamasina gore toxiresalinmadan cinayat mosuliyyoe-
tinin miieyyon edilmasi Milli Maclise tovsiye olunmalidir;

— Milli Maclis terafinden bu Qaerarin tesviri-asaslandirict his-
sosinda oks olunan hiiquqi mévgeyo uygun olaraq Cinayoat Mo-
collesinin 208-ci maddesine miivafiq deyisikliklar edilenadak
xarici iqtisadi fealiyyetin hayata ke¢irilmasi naticosindo xeyli vo
ya kiilli miqdarda xarici valyuta vesaitlarinin xaricden qaytaril-
masini tomin etmoyen fiziki soxs Inzibati Xetalar Macellesinin
483-cli maddesinin “Qeyd” hissasinin tolebleri nazere alinmaqg-
la inzibati masuliyyete coalb edilo bilar.

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddasi-
nin VI hissesini vo “Konstitusiya Mehkemasi haqqinda” Azer-
baycan Respublikast Qanununun 60, 62, 63, 65-67 ve 69-cu mad-
delorini rehber tutaraq, Azerbaycan Respublikasi Konstitusiya
Mohkemasinin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikas1 Konstitusiyasinin 71-ci maddesi-
nin VIII hissesinin, "Insan hiiquqlarinin ve osas azadliglarin mii-
dafiasi haqqinda" Konvensiyanin 7-ci maddasinin, habelo Azor-
baycan Respublikasi Cinayat Macollosinin 1.3 ve 3-cii maddela-
rinin teleblarine miivafiq olaraq xarici iqtisadi fealiyyatin haya-
ta kecirilmasi noaticoesinde fiziki sexs torofinden alde edilmis vo
Azorbaycan Respublikasinin miivekkil olunmus banklarinin he-
sablarina macburi qaydada koclriilmeli olan xeyli ve ya killi
miqdarda xarici valyuta vesaitloerinin xaricden qaytarilmamasina
goro cinayat masuliyyati miioayyan edilmadiyinden, soxs homin
Macollonin 208-ci maddasi ile cinayat masuliyyatine colb edila
bilmaz.

2. Xarici iqtisadi fealiyyeti hoyata keciron fiziki soxs torafin-
den xeyli vo ya kiilli miqdarda xarici valyuta vesaitlarinin xaric-
don gaytarilmamasina gore toxiresalinmadan cinayat masuliyye-
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tinin miileyyon edilmoasi Azarbaycan Respublikasinin Milli Mac-
lisina tovsiyoa olunsun.

3. Azerbaycan Respublikasinin Milli Maclisi terefinden bu
Qorarin tasviri-asaslandirict hissasinde oks olunan hiiquqi mov-
geyo uygun olaraq Azerbaycan Respublikasi Cinayat Macallosi-
nin 208-ci maddesine miivafiq doyisiklikler edilonadok xarici
iqtisadi fealiyyetin hoyata kecirilmasi naticesindo xeyli vo ya
kiilli miqdarda xarici valyuta vesaitlorinin xaricden qaytarilmasi-
n1 temin etmoayen fiziki sexs Azerbaycan Respublikasi Inzibati
Xotalar Macallosinin 483-cii maddasinin “Qeyd” hissasinin to-
lebleri nazere alinmaqla inzibati masuliyyata colb edils bilaer.

4. Qorar dorc edildiyi giinden qiivveye minir.

5. Qerar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Ba-
kinski rabogi” gozetlorinde ve “Azerbaycan Respublikasit Kons-
titusiya Mohkemasinin Malumati”nda dearc edilsin.

6. Qorar goatidir, heg¢ bir orqan ve ya soxs torofindon logv edi-
la, deyisdirile ve ya rosmi toefsir edile bilmaz.
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NMOCTAHOBJEHME
IJIEHYMA KOHCTUTYIIMOHHOTI'O CYIA
ABEPBANI)KAHCKOM PECIYBJIUKHN

O TonxkoBannu crarbu 483 Konekca AzepoaiigxaHcKoii
Pecny0muku 00 AxmunucrpatuBHbIX IIpocTynkax
BO B3aMMOCBs3H c0 ctarber 208 YrososHoro Kogexca
A3zepbaiizkanckoii Pecnydamnkn

25 nexaOpsn 2020 roaa ropoxa baky

[Inenym  Koncturyumonnoro Cyma  AzepOaiimxaHckoi
Pecny6nuku B cocraBe ®Papxanma AbmymiaeBa (mpencenarens),
Counbl CanmanoBo#, Cynabsl ['acanoBoii, PoBmana lcmaumona,
Jlxeiixyna I'apamkaeBa, Padasns I'Bamanze, Maxupa Mypanosa,
Ucwer Hamxadosa u Kavpana [lladuea (cynpsa-gokmaaamk),

C ydyacTueM cekperaps cyna Papauga Anuesa,

B coorBeTcTBUU ¢ 4YacTthio VI crarebm 130 Kouctutynuwu
A3zepOaiikanckoir Pecnyonuku, ctatbsimu 27.2 u 33 3akoHa
Azepbaiimkanckoit PecriyOnmuku “O Koncrutynmonnom Cyne” u
cratbeii 39 Buytpennero YcrtaBa Koucturymumonnoro Cypna
AzepOaitxkanckoir  PecnmyOnuku Ha  ocHOBe — oOpamieHus
Cywmraitsitckoro I'opoackoro Cyna paccMoTpen B cyaeOHOM 3acesa-
HUH, MPOBEJCHHOM B MOPSIKE MHUCbMEHHOM MpoLeayphl 0c000ro
KOHCTUTYIIMOHHOTO IPOU3BOJACTBA, KOHCTUTYLIMOHHOE JAENIO O TOJ-
xoBannu cratbu 483 Komekca AszepOaitmkanckoit Pecryonuku 06
AnmvunaucTpatuBHBIX [IpocTynkax Bo B3aumocBsA3u co crarben 208
VYronosHoro Konekca Azep6aiimkanckoit PecryOnuku.

N3yuuB u o6cynus nokinaza cyapu K.1lladuesa no neny nucbMeH-
HbIE CYXJCHHUS MPEICTaBUTENCH 3aMHTEPECOBAHHBIX CYOBEKTOB
cyapu Cymraiibitckoro T'opoackoro Cyna @.AnveBa u 3aBeAyOIICH
CEKTOPOM aJMUHHUCTPATUBHOTO 3aKOHOAATEJIbCTBA OTAENA TOCY-
JAPCTBEHHOT'O CTPOUTENBCTBA, AJMUHUCTPATUBHOTO U BOEHHOTO
3aKoHoAareabcTBa Muimu Memxkinuca AzepOaimxanckoit Pecy©6-
muku K.IlamaeBow, crienuanucToB Mpeacenaress YrojJlOBHOM KOJ-
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nerun BepxoBHoro Cyna AsepOaiimxanckoit PecnyOnuku
X.HacuboBa u npencenarens yrojaoBHo# koyuieruun CyMrabITCKOTO
Anemnsmuonnoro cyna B. JlxadapoBa, mucbMeHHOE 3aKITIOYCHHE
9KCHepTa, AOUEHTa Kadeapsl YroJIOBHOTO MpaBa U KPUMHUHOJIOTHU
bakunckoro T'ocymapcrBeHHoro YHusepcutera M.balipamoBoil u
marepuainbl  ngena, I[lnenym  Koncrutyumonnoro  Cyna
Azepbaiimxanckoil PecryOnuku

YCTAHOBMUIJ:

Cywmraiteitckuii Topoackoit Cyn oOpatuBmiuck B KoHCTHTY-
mmonHbl Cyn AsepOaiimxanckoit Pecryonuku (manee Koneruty-
noHHBIN Cy) mOnpocwII 1aTh ToJikoBaHue cTathu 483 Komekca 06
AnmunuctparuBHbiX [Ipoctynkax AszepOaiixanckoi PecryOnuku
(manee — Komekc 06 AnmunuctparuBHbIX [IpocTynkax).

B oOpamenun ormevaercs 4to, TpakIaHUH A3epOailKaHCKOM
Pecniybnuku X.AcnaHOB, 3aHUMAIOIIUNCS TMPEANPUHUMATEIHCKOM
NESTENbHOCTBIO 0€3 CO3/IaHUsI FOPUIUYECKOTO JIMIa, HA OCHOBAHHUH
noroBopa ot 7 urons 2018 rona, 3aKI04EHHOTO € 3apErUCTPUPOBAH-
Hoil B Typeukoit Pecriybnuke komnanueit “Pakyn Kropk®, opopmun
B COOTBETCTBUHU C TAMOXXEHHOM Jiekinapanueit ot 27 utons 2018 roga
rpy3 “Brinenennass Koxa w3 LETBHBIX LIKyp KPYIHOIO POraroro
ckora” Obul gocrasineH B CymraiibiTckoe [T1aBHOE TaMOXEHHOE
ynpasieHue  [ocynapCTBEHHOTO  TaMOXEHHOTO  KOMHTETa
Azepbaitmxanckor Pecriyonuku (nanee — Cymraiibitckoe [maBHOE
TaMOKEHHOE YIPAaBIIEHUE), U SKCIIOPTUPOBAJI €0 MO0 KOHCUTHAIIUH,
B3aMEH 3THUX TOBapoB Azepbaiimkanckoil Pecrybnuke He OblH BO3-
BpalieHbl cpeactBa Ha cymmy 36 300 mommapos CIHA, oxomo 61
710 maHatoB , He O00ECIeUeHO MEePEUUCIICHUE JTaHHBIX CPEJCTB Ha
CUYeT B YMOJHOMOYEHHOM OaHke A3zepOailkaHckoi Pecmybmuku
(bunaraguHckuil (uIMan OTKPBHITOrO AKIMOHEPHOro O00IIecTBa
“Kanuran bank”).

CornacHo nyHkty 12.2 “IIpaBun perynupoBaHUSI UMIIOPTHO-
SKCIIOPTHBIX omnepanuid B A3sepOaiimkanckoit PecmyOnuke”,
yTBepKACHHBIX Yka3zoMm lIpesumenta AsepOaitmkanckoir Pecry©6-
mukn oT 24 uroHs 1997 rona (nanee-IlpaBuna), ropunuyeckue u
du3znyeckue NHIA JO0JKHBI 00€CTIeYUTh NEPEUUCICHUE IE€HEKHBIX
CPEZICTB B3aMEH TOBapOB (PaboT, YCIIyT), SKCIIOPTUPOBAHHBIX ITyTEM
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KOHCHUTHAIIMU, Ha CYeTa HAXOAUBIIMECS B YIIOJTHOMOYEHHBIX OaHKaX
Azepbaiimxanckoi Pecy6nuku B Tedenne 180 (cTta BOCbMHIECATH)
JTHEN CO JTHA UX JIEKJIapUpPOBAHUS.

B coorBercTBum ¢ mynktoM 15.1 nansbix [IpaBui 3a Hapyuienue
HACTOSALIMX MPaBUJ JIMIA HECYT OTBETCTBEHHOCTh Ha OCHOBAHHUHU
3aKoHoOJaTeNbcTBa AzepOaiikanckol Pecryonuku.

B coorBercTBUM ¢ 3akoHOmATENbCTBOM A3zepOailmkaHCKoOn
PecniyOnuku, crarbsimu 483 Konekca 00 aJIMHHUCTPATHBHBIX TPO-
ctynkax 1 208 YroaoBHOro Kojekca MpeayCMOTPEHAa OTBETCTBEH-
HOCTh 3a HEBO3BpAalEHHE M3-3a I'PAaHULIbI B UHOCTPAHHOM BaJIIOTE
CPENCTB, MOJIYUYEHHBIX B PE3YyJIbTATE OCYIIECTBICHUS BHEIIIHEIKOHO-
MUYECKOW ACSITENIbHOCTU U MOJJICKAIUX 003aTeIbHOMY Tepedrc-
JEHUI0O Ha CcYeTa B YIMOJIHOMOYEHHBIM OaHK A3zepOalipkaHCKON
PecniyOnuku B 00s3aT€IbHOM HOPSIJIKE.

CywmraiibiTckoe [T1aBHOE TaMOXEHHOE YIpPaBJICHHUE COCTABUIIO B
OTHOLIEHNH X.AcCHaHOBa IPOTOKOJ CO CTOPOHBI O COBEPILICHUH
aIMUHUCTPATUBHOTO MpOCTynKa 1o craree 483 Komekca 06 aamu-
HUCTPATUBHBIX MPOCTYIKAaX U HAPABUIIO €r0 JJI1 PACCMOTPEHUS 110
MOJIBEIOMCTBEHHOCTH B CyMTrabITCKHI TOPOJCKOM Cy/I.

B oOpaimenun ykazaHo, 4TO 3aKOHOJATENb IMPEAyCMOTpPEN B
Konekce 06 AnmunuctpatuBHbIX [IpocTynkax aMUHUCTPATUBHYIO
OTBETCTBEHHOCTh 3@ HEBO3BpALIEHUE U3-3a TPAHUIBI NHOCTPAHHBIX
BAJIOTHBIX CPEJICTB B HE3HAUUTEIBHOM pa3Mepe, IPH 3TOM B yro-
JIOBHOM 3aKOHOJIATEJIbCTBE HE YCTAHOBJIEHA YTOJIOBHASI OTBETCTBEH-
HOCTh (PM3MUYECKOTO JIMIIA 332 HEBO3BpAICHHE M3-3a TPAHUIIBI UHO-
CTPaHHBIX BAJIIOTHBIX CPEACTB, OoJiee YeM B HE3HAYUTEILHOM pa3-
Mmepe.

YuuTeiBas BBIIICOTMEUYEHHOE, OOPATUBIIMKCS CUMUTAET, YTO
MOCKOJIBKY 3aKOHOJATENbCTBOM HE IMpPEeAyCMOTPEHA YroJOBHas
OTBETCTBEHHOCTb 3a JaHHOE JesSHUE, a HEBO3BpAIlCHHbIE H3-3a
pyOexxa cpeicTBa B MHOCTPAHHOW BaJIOTE MPEBBIIIAIOT HE3HAYU-
TEJIbHBIM pa3Mep, BO3HHMKAET HEOOXOJMMOCTh TOJKOBAaHUS CTaTbU
483 Konekca 00 afMUHUCTPATUBHBIX MIPOCTYIIKAX B LIEJSAX yCTpaHe-
HUsl BO3HUKILEH B Cy1e0HOM NMPaKTUKE HEONPEIEICHHOCTH B BOIPO-
ce IPUBJICYECHHUSI JIMIIA K YTOJIOBHOM WJIM aIMUHUCTPATUBHON OTBET-
CTBEHHOCTH 32 MOJ00HOE JIeSHHUE.

[Tnenym Koncturynmonnoro Cyna cuuraer HEOOXOAUMBIM OTMe-
TUTh B CBSI3U C OOpALIEHUEM CIIEYIOIIIEE:

19



Ha ocnoBanuu crarbu 59 Kouctutynuum AszepOaiimxaHckon
PecnyOnuku (manee — KoHCTUTYHHS), KaKIbIi MOXET, CBOOOTHO
UCIIONb3ysT CBOM BO3MOXXHOCTH, CIIOCOOHOCTH M HMMYIIECTBO,
OTJICTIbHO WJIM COBMECTHO C APYTMMH 3aHUMAThCsl MpeANpUHHMA-
TEJIbCKOW WJIM MHOM HE 3alPEIIEHHON 3aKOHOM SYKOHOMUYECKOM Jies-
TEeILHOCTBIO. ['0CyTapcTBO OCyIIECTBISET B cdhepe mpeanpruHuMa-
TEJIbCTBA JIUIIb PETYJIUPOBAHUE, CBSI3aHHOE C 3aIlMTON MHTEPECOB
rOCy/1apCTBa, )KU3HU U 3710POBbS JIFOJIEH.

PerynupoBanue npaBoOTHOLICHHUH B chepe IKOHOMUIECKOH fesi-
TEJTLHOCTA B MPABOBOM TOCYAAPCTBE JOJDKHO OCYIIECTBIATHCS B
COOTBETCTBUU C PABHBIMU M CHPABEJIMBBIMH SKOHOMHYECKHUMH U
COIIMAJILHBIMU HOPMaMHU, TIPH OIpEAeTICHUU NpaB U 00s3aHHOCTEN
CyObEKTOB 3THUX OTHOIICHHI OMHpAThCS Ha TMPUHIUIBI OalaHca
OOLIECTBEHHBIX M YAaCTHBIX MHTEPECOB, a OMNpPEJEIEHUE YCIOBUN
BO3MOKHOTO OTPaHUYCHMS UX MPAB HA MIPUHIIUI COOTIONCHUS KPH-
TEpPHUEB COPA3MEPHOCTH U OaslaHca.

BroeniHeskoHOMUYECKasi NIEATENIBHOCTh FOPUIMYECKOTO JIMLA U
dbu3nUecKoro NuIa, 3aHUMAIOIIETOCS MPEANPUHUMATEIILCKON JIes-
TEJILHOCTBIO HE CO3/1aBasi IOPUJIMYECKOTO JIMIIA, XapaKTEpHU3yeTCs
KaK CIIO)KHAs CHCTeMa, HaxOIAIIasics TOJ BIMSHUEM TOPIOBBIX,
(UHAHCOBBIX, TPOU3BOACTBEHHBIX U MHBECTULIMOHHBIX YCIIYT.

BremiHeskoHOMUYECKasi AEATEIbHOCTh CTUMYIHUPYET MPEAIpH-
HUMATEIbCKYI0 aKTUBHOCTb, IMO3BOJISIET PETYJIUPOBATH PHIHOYHBIE
OTHOIIEHUS, TIOJ0KUTEIHHO BIUSET Ha COBEPIICHCTBOBAHUE CTPYK-
Typbl SKOHOMUKH, 00yCIIOBIMBAaET BHEAPEHUE HOBBIX HJCH B opra-
HU3AIUIO [TPOU3BO/ACTBA, COBPEMEHHBIX TEXHOJIOTUN U YNPABICHHUE
uMu. Ha coBpeMeHHOM »Tamne [aHHBIA BUJ JESITEIBHOCTH OCY-
LIECTBIIACTCS TOCPEACTBOM 3aKJIFOUEHHUSI MEXIYHAPOJIHBIX J1I0TOBO-
POB, CIOIa, TIPEXKAEC BCETO0, OTHOCUTCS OOMEH ToBapamu (3aKiroue-
HUE COTVIAIICHUHN 110 UMIIOPTY M SKCIIOPTY TOBAPOB).

OpHo U3 cBeeHUM, HEOOXOAUMBIX JIJIS ICKJIApUPOBAHUS TOBAPOB
B TAMO>KEHHBIX OpraHax IMpyU UMIIOPTE TOBAPOB, 3aKIIFOUAETCS B TOM,
KaKMMHM METOJIAMH M KaK YIUIAYMBAETCAd CyMMa HMIOPTUPYEMBIX
ToBapoB. [lmarexxu B OCHOBHOM OCYIIECTBISIOTCS O€3HAIUYHBIM
nyTeM 4yepe3 0aHKH, a B 0COOBIX ClTyuasx-B HAUIMUYHOU (opme.

Ha ocnoBanuu mynkra 12.1 IlpaBuin, skcropt ToBapoB (pador,
yCIIyT) IOPUANYECKUMHU U (PU3NYECKUMH JTUIIAMU ITyTeM KOHCHUTHa-
[[UU OCYILECTBIISIETCS JICKJIAPUPOBAHUEM B TaMOXEHHBIX OpraHax.
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DKCMOPTHBIE ONEpaldyd MyTeM KOHCUTHALMU MpelyCcMaTpuBaoOT
BBIIIJIATY B TEUEHHE YCTAHOBIEHHOTO BPEMEHHU CPENICTB IKCIIOPTEPY
B3aMEH HIKCIIOPTUPYEMBIX TOBapoB (paboT, ycinyr) Ha OCHOBAaHUU
JIOTOBOpPA 3aKJIFOYEHHOTO ¢ MHOCTPAHHBIMHU JINLIAMH.

JlaHHBIA TOPSIAOK YCTAHOBJEH C TOYKM 3pEHUs TpPeOOBAHMIA
PBIHOYHO S5KOHOMUKH. OOpaTHBIN MOAXO, TO €CTh HEBO3BpAIllEHNE
BaJIFOTHBIX CPEACTB, MOJIYUYEHHBIX OT OCYIIECTBIEHUS BHEIIHEIKO-
HOMUYECKOH JeATeNIbHOCTH, MOT Obl MPHUBECTH K HE3aKOHHOMY
OTTOKY MaTepuajbHBIX LIEHHOCTEH CTPaHbl 3a TPAaHUIly U OTpHIA-
TEJIBHO CKa3aThCsl HA (PYHKIMOHUPOBAHUU BaJIOTHOM CHCTEMBI.

Kak yxe ormevanoch, HeoOecleueHre MePEUUCIICHUs] IopUInde-
CKUMU U (PU3NYECKUMH JIUIIAMU JIEHEKHBIX CPEJICTB B3aMEH TOBa-
poB (paboT, yciayr), SKCIOPTUPYEMBIX MyTeM KOHCHUTHALIMU, HA UX
cueTa B YIOJHOMOYEHHOM OaHke A3epOaiimxanckoil PecmyOmiku B
tedeHue 180 (cTa BOCbMUIECATH) AHEHN CO JHS UX JEKIAPUPOBAHUS
BJICUET OTBETCTBEHHOCTh B COOTBETCTBUHM C 3aKOHOATEIBCTBOM.

Cremnenb 0OIIIECTBEHHON OMACHOCTU MPOTUBOMPABHBIX JICSHUIA,
COBEpIIIAEMBIX MPOTUB COOCTBEHHOCTH, B YaACTHOCTH, B cepe KO-
HOMHMYECKOM JEATEIBbHOCTH, ONPEHEISIETCS B COOTBETCTBUM C pas-
MEpOM U yiiepda NpUYMHEHHOTO UM rocyiapcTBy. B cooTBeTcTBUM,
C 3TUM €CJIM YYACTHUK KOMMEPUECKOU JEATEIbHOCTH HEBO3BPATHUII
U3-32 TPaHUIIbl HHOCTPaHHbIC BATIOTHBIE CPECTBA, 3JI0YNOTPEOIsis
CBOMM IIPaBOM, 3aKOHOJIATEJIb YCTAHABIUBAET aJMUHUCTPATUBHYIO
OTBETCTBEHHOCTh CYOBEKTa, B CIy4yae MNPUYMHEHHS TOCYIAPCTBY
yiepba B pa3Mepe 10 BaJUATH ThICSY MaHATOB, U YTOJOBHYIO
OTBETCTBEHHOCTH B CIIy4ae MPEBBIIICHUS JAHHON CyMMBI.

Tak, B cratbe 208 YrosoBHOro KoJEKCa HEBO3BPALLEHHUE B 3HAYM-
TEJIbHOM WJIM KPYITHOM pa3Mepe U3-3a FPaHullbl pyKOBOAUTEIEM Opra-
HU3AL1K CPEJCTB B MTHOCTPAHHOM BaJIFOTE, IOIYUYEHHBIX B pE3yJbTaTe
OCYLIECTBJICHHSI BHEITHEOKOHOMUYECKOW NIEATEIbHOCTH U TOJICXKA-
IIMX B COOTBETCTBUHM C 3aKOHOJATENbCTBOM A3sepOaiiikaHCcKon
PecnyOnnkn 06s3aTrebHOMY NEPEUUCICHHUIO HAa CYETa B YIIOJTHOMO-
4yeHHBI O0aHK A3zepOaiipkaHckoit PecmyOnmukn yka3aHHO Kak Ipe-
crymienne. Ha ocHoBaHum vactu “npumedanue” crarbu 208 nan-
Horo Kojekca noj “3Ha4MTeNIbHON MPU3HAETCA CyMMa HEBO3Bpa-
HIEHHBIX CPEACTB B MHOCTPAHHOW BAJIIOTE CBBILIE JIBAJILIATH THICSIY
MaHaToB, HO He Ooyiee TPUALIATH THICSY MAaHATOB, a MO “KPYIHBIM
pasMepoM” — CyMma CBBIIIE TPUALATH THICSIY MaHATOB.
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Kak BugHO, B nucnosunuu crate 208 YronosHoro Konekca kpyr
CYOBEKTOB, HECYIIMX YTOJOBHYIO OTBETCTBEHHOCTh 32 HEBO3BpAIIle-
HUE NHOCTPAHHBIX BAJIFOTHBIX CPEJICTB B 3HAUYUTEILHOM UJIM KPYITHOM
pasmepe, OrpaHU4YHUBAETCS TOJIBKO “‘pPYKOBOAUTENSIMUA OpraHU3aui'.

Cornacno yactu VIII craten 71 KoHCTUTYLIMHM, HUKTO HE MOXKET
HECTU OTBETCTBEHHOCTbH 3a JIeIHUEe, KOTOPOE B MOMEHT COBEPILICHUS
HE MPU3HABAJIOCHh IPABOHAPYIICHUEM.

Ha ocnoBanuu crarbu 7 KonBenuuu "O 3amure npaB 4elioBeKa U
OCHOBHBIX cB00OJ " (manee — KOHBEHITNSA) HUKTO HE MOXET OBITH
OCY’KJICH 3a COBEPIICHUE KaKOTO-JIH00 JessHUs WK 3a Oe3/1eliCTBHE,
KOTOpOE COIIaCHO JEHCTBOBABIIEMY B MOMEHT €ro COBEpILEHUS
HAI[MOHAJILHOMY WJIM MEXIYHapOJHOMY MpaBy HE SBISJIOCH yTo-
JIOBHBIM IMPECTYTIJICHUEM.

Kpome Toro Ha ocHoBanuu crareit 1.3 u 3 YronosHoro Kozekca,
3aKOHBI, YCTAHABJIMBAIOLIUE YTOJOBHYIO OTBETCTBEHHOCTb M MPE.-
yCMaTpUBaIOIMe HaKa3aHUE JIUIA, COBEPIIMBIIETO MPECTYIJICHUE,
MOJIeKAT MPUMEHEHHUIO TOJILKO TOCJE BKIIOYEHHS] B HACTOSIIUN
Konexc. OcHOBaHMEM YroJIOBHOM OTBETCTBEHHOCTHU SIBIISIETCS
COBepIlIeHUE JAesiHus (IedcTBUs Win Oe3leicTBUE), CoepKallero
BCE MPU3HAKU COCTaBa MPECTYIUIEHUs, MPEAYCMOTPEHHOTO TOJIBKO
HacTosumM Konekcom.

B cooTBeTcTBUM ¢ IPUHITUTIOM 3aKOHHOCTH, SIBJISFOIIEMCS OTHUM
13 BaKHBIX [IPUHIIUIIOB YIOJIOBHOTO MpaBa, IpU3HAHUE JIEIHUS IIpe-
CTYIJIEHHEM, a JIMLA, COBEPIIMBILETO TaKOE JIESIHHE,-BUHOBHBIM U
NpPUBJICYEHUE €r0 K YIOJOBHOW OTBETCTBEHHOCTH JIOIyCKaeTCs
JMIIb B Clly4ae MPeAyCMOTPEHHOM B yTroJIOBHOM Kojekce. OCHOBY
YTOJIOBHOM OTBETCTBEHHOCTH COCTABIISIET COBEPIICHNE OOIIECTBEH-
HO OMAaCHOTO JAEsSHUA, 00pa3yIolero Npru3Haku cOCTaBa MpecTyIie-
Hus. [lpu omnpeneneHun NesHUN, CUMTAIOLIUXCA MPECTYIUIEHUEM,
3aKOH OJTHOBPEMEHHO YKAa3bIBA€T MPU3HAKHU, XapaKTepHbIE IS JaH-
HOTO JiesiHUsl. FIMEHHO ¢ MOMOIIBIO 3TUX MPU3HAKOB OMPEEIIsIeTCs,
SBJIAETCS JIM TO WIA MHOE COBEPLIEHHOE JESHUE IMPECTYIICHUEM,
IpeIyCMOTPEHHBIM HOpMaMu yrojoBHoro mnpasa (IlocTtanoBieHue
[Inenyma Konctutymmonnoro cyna “O TOJKOBaHMM HEKOTOPBIX
nosiokeHuit ctatbu 320.1 YromoBHoOro xojekca AszepOaiikaHCKOM
Pecniy6muku ot 15 HOs16ps 2019 rona”).

Takum oOpaszom, B crarbe 208 VYronoBHoro Komekca He mpen-
YCMOTPEHO B Kay€CTBE YIOJOBHOIO JESHUS HEBO3BPAILECHUE B
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3HAYUTENIbHOM, a TaK)Ke KPYITHOM pa3Mepe M3-3a TpaHullbl B UHO-
CTpaHHOW BaJltoTe, (PU3NYECKUM JIUIIOM, 3aHUMAIOIIUMCS PEApH-
HUMAaTEJIbCKOM JIEATENbHOCThIO HE CO37aBasi IOPUIANYECKOrO JMIa,
CPEICTB MOAJIEKANTNX 0053aTEIIbHOMY EPEUHCIICHHIO.

Hapsiny ¢ Bbllle yKa3aHHBIM CIELYET OTMETHUTB, YTO CTaTber 483
Koznekca 06 aqMUHUCTpAaTUBHBIX MPOCTYIKaX yCTAHOBJIEH WTpad B
pasMmepe OT TPUALATH 10 MATUAECITH IPOLEHTOB OT CTOMMOCTH MHO-
CTPaHHOM BaJIOTHI, SBIAIOIICHCS HEMOCPEACTBEHHBIM OOBEKTOM
aJIMMHHUCTPATUBHOIO MIPOCTYIIKA, 32 HEBO3BPAILEHUS U3-3a IPAHULIBI
MHOCTPAHHBIX BAJIIOTHBIX CPEJICTB B HE3HAYUTEIBHOM pa3Mepe,
KOTOpbIE OBLIM BBIPYYEHBI B PE3yJbTaTe OCYIIECTBICHUS BHEIIHE-
SKOHOMHUYECKOW JESTENbHOCTH U MOAJIEKAT MEePEeBOy B 00s3aTeNb-
HOM TOpsIJIKE Ha CUeTa YIOJIHOMOUYEHHBIX OaHKOB A3epOaiixaHcKoi
PecnyGmukmu.

B coorBercTBHM ¢ yacThio “IIpuMeuanne’” JaHHOW CTAThH, MO
CJIOBaMM “‘B HE3HAYUTEJIBHOM pazmepe” B cTaThe 483 HaACTOSIIEro
Konekca nonpaszymeBaeTcsi CyMMa 10 ABAJLIATH THICSY MAHATOB.

Kaxk BuaHO, NOCKOJIBKY HEBO3BpAIEHHE NHOCTPAHHOM BaJtOTHI B
pa3mepe 0 IBAAIATH THICSY MAaHATOB IO CTEMEHU OOIIECTBEHHOM
OIMACHOCTH SIBJIsieTCS O0JIee JIEFKUM B CPAaBHEHUU C YTOJIOBHBIM €S-
HUEM, 3aKOHOZAATEIb YCTAHOBUJ aJMHHHMCTPAaTUBHYI) OTBETCTBCH-
HOCTb 32 3TO JIesSHHUE.

Crnemyer OTMETUTH, YTO OOIIUM OOBEKTOM aIMHHHUCTPATUBHOTO
IpOCTyINKa, ycTaHOBIEHHOTro cratbedl 483 Konekca, siBisieTcs: 3Ko-
HOMMYECKAs JeSATENbHOCTh, YaCTHBIM OOBEKTOM-OTHOLIEHUS, MPO-
TUBOpEUaINe TAMO)KEHHBIM IIpaBUJIaM, a HEIOCPEICTBEHHBIM 00b-
€KTOM-00I1IeCTBEHHbIE OTHOLICHMsI, BO3HUKAIOIIKE B chepe BatoT-
HOT'O PETYIUPOBAaHUS U BAJIFOTHOIO KOHTPOJIS.

OObeKkTHBHAsT XK€ CTOPOHA YIOMSIHYTOIO aJMHUHUCTPATUBHOTO
NPOCTyNKa 3aKJII0YaeTcss B HEBO3BPAICHHU H3-3a TPAHUIbI WHO-
CTPaHHBIX BaJIIOTHBIX CPEJCTB, KOTOPbIE ObUIN BBIPYyUYEHBI B PE3yib-
TaTe OCYIIECTBIEHNS BHEIIHEAKOHOMUYECKON JEATENBHOCTH U MO~
Jexar 00s3aTeIbHOM TOpPSIKE MEepPeBOAY Ha CUeTa YIOJTHOMOYEH-
HbIX O0aHKOB A3zepOaiimkaHnckoil PecriyOnuku.

B kauectBe cyObeKkTa aJIMUHUCTPATUBHOTO MPOCTYIMKA BBICTYyMA-
eT (pu3nuecKoe JUI0 WIN IOPUANYECKOE JIULIO (PYKOBOAUTEIH Opra-
HU3AIi1), 3aHUMAIOIIUECs MPEANPUHUMATEIBCKON JAEATEIbHOCTHIO
HE CO03/1aBasl FOPUAMYECKOTO JIUILIA.
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CyOBbEeKTUBHBIN acleKT HEBO3BPAILEHUSI BAJIOTHBIX CPEICTB H3-
3a TpaHULBl ONIPENEIAETC BUHOBHOCTBIO JIMIA, TO €CTh €r0 IICUXU-
YECKUM OTHOLIEHHEM K MPOTHUBOIPABHOMY JIEHCTBUIO MK Oe3neil-
CTBUIO, COBEPILIEHHOMY YMBIIIJIEHHO UJIM IO HEOCTOPOXKHOCTH.

CpaBautenbHbll aHanu3 cratbu 483 Komekca o0 agMuHHCTpa-
THUBHBIX MPOCTYNKax U cTarbu 208 YTOIOBHOIO KOAEKCA AT OCHO-
BaHUE CJIeJaTh BBIBOA O TOM, YTO IIOCKOJBKY YIOJIOBHAs OTBET-
CTBEHHOCTh (DPM3UYECKUX JIUI], 3aHUMAIOIIUXCS MPEAIPUHUMATEb-
CKOW JESTENIbHOCTBIO HE CO3/1aBas IOPUAMYECKOro JIMIA, HE ycTa-
HOBJICHA, TO O0s3aTEJIbHBIM MPU3HAKOM aIMUHUCTPATUBHOIO MPO-
CTyIIKA B OTHOLIEHWU O3THUX JIMI[ BBICTYNAET JIMIIb COBEPILCHHE
HEBO3BpALICHMS W3-3a TPAHMIIBI MHOCTPAHHBIX BAJIIOTHBIX CPE/ICTB.
COOTBETCTBEHHO, AaXK€ B CIIy4ae HEBO3BpAILECHUS H3-3a TPaHULIbI
MHOCTPAHHBIX BATIOTHBIX CPENICTB B pa3Mepe Oosiee ABaIIaTh ThICSIY
MaHaTOB, B KauyecTBE O00s3aTEIbHOIO MpHU3HAKA MPEITyCMOTPEHO
JMIIb HEBO3BPAIlCHHE M3-3a TPaHMIl MHOCTPAHHBIX BAJIOTHBIX
CPEJICTB.

B 10 e Bpems, ¢ Touku 3peHus TpedboBanuii ctareu 12 Kogekca 06
aJIMMHHUCTPATUBHBIX IPOCTYIKaX HE HCKIOYEHO BO3HMKHOBEHHE
aJIMUHUCTPATUBHON OTBETCTBEHHOCTH (PU3MUECKOTO JIMLIA, 3aHUMAIO-
IIEroCcs NPEANPUHUMATENIBCKON AEATENBHOCTBIO HE CO3/1aBasi FOpUIH-
YECKOI'0 JIMIA, 32 HEBO3BPAILEHUE H3-32 TPAHMIBI B 3HAYUTEIBHOM
WM KPYITHOM Pa3Mepe MHOCTPAHHBIX BAJIIOTHBIX CPEICTB B COOTBET-
CTBUM C 4YacThio “npumedanue’” crarbu 483 nmanHoro Komekca. Ha
ocHoBaHMM cTatbu 12 Kopmekca, agMUHUCTPAaTUBHBIM MPOCTYIIKOM
NPU3HAETCS, MOCATaroIlee Ha oxpaHsemble Hactoamum Kozxexkcom
00I11eCTBEHHBIE OTHOIIEHUS, TPOTUBONIPABHOE BUHOBHOE (YMBIIILICH-
HO€ WJIM HEOCTOPOKHOE) JAeMCTBUE WK O€3/1eiICTBHE KOTOPOE BIEYET
a/IMUHUCTPATUBHYIO OTBETCTBEHHOCTh. AJMUHHCTPATUBHAsI OTBET-
CTBEHHOCTh 3a JIEHUCTBUS, IMPEIyCMOTPEHHbIE B OCOOCHHOM yacTu
Hacrosero Kogekca, HaCTyIIaeT B TOM CJIydae, €CJIH 3TH IEIHUS yIo-
JIOBHOM OTBETCTBEHHOCTH HE IOJUIEXKaT.

Tak, mpocTymnok, onpeaeneHabiii B crathe 483 Komekca 06 aamu-
HUCTPATHUBHBIX MPOCTYNKAaX, BBIPAXKAETCS B IMOCATaTelbCTBE Ha
OXpaHsieMble TOCYIapCTBOM OOIIECTBEHHbIE OTHOUIEHUS. B cBolo
ouyepelb aHHOE JIeSHHE, 10 COLMAIBHON MPUPOAE IPOTUBOPEUUT
MHTEpEcaM rocylapcTsa v IpUBOAMT K IPUUUHEHUIO UM Bpena. OHO
COBEPILIAETCS C HAPYLIEHUEM YCTaHOBJIEHHBIX [IPABOBBIMU HOPMAMHU
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MpaBUjl, PETYIUPYIONUX OCYIIECTBIECHUE HMIIOPTHO-IKCIOPTHBIX
omepalnMii  BCEMHM  pE3UJICHTaMU HM  HEpPEe3UJCHTaMH B
Azepbaiimxanckoil PecriyOnuike.

CornacHo crarbe 3 manHoro Kopekca mpuBiiekaeTcss K aIMUHHU-
CTpPaTUBHON OTBETCTBEHHOCTH M HAKa3bIBAETCS TOJBKO TaKOE JIUIIO,
KOTOPOE€ MPU3HAHHO BUHOBHBIM B COBEPIIICHUHN aIMUHUCTPATUBHBIX
MPOCTYIIKOB, MPEIyCMOTPEHHBIX HacTosiimuM Koaekcom, u coBep-
IIUJI0 JCsSHUE (JICMCTBHE WM OE3/ICHCTBHE), MMEIOIIEe BCE WHBIC
MPU3HAKK COCTaBa aIMUHUCTPATUBHOTO MPOCTYIIKA.

Kak BunHO, nessHue Bi€YET JHIIL AJIMUHUCTPATUBHYIO OTBET-
CTBEHHOCTbH TOT/Ia, KOTJIA TAHHbIE JICHUS OMPEIeII0TCS 3aKOHOa-
TETHCTBOM 00 aIMUHUCTPATUBHBIX MPOCTYINKAX KaK aJIMUHUCTpPA-
TUBHBIM TPOCTYNOK, U 3a €ro COBEpIIECHHUE MPEeayCMaTPUBACTCS
HAJIOKEHUE aIMUHUCTPATUBHOTO B3bICKAHUS.

TakuM 00pa3oM, MOCKOJBKY YTOJIOBHasE OTBETCTBEHHOCTHh 3a
HEBO3BpAIIICHUE U3-3a TPAHUIIBI B 3HAYUTEILHOM WU KPYITHOM pa3-
Mepe BaJIOTHBIX CPEJICTB (PU3MUCCKUM JIMIIOM, 3aHHUMAIOITAMCS
MpEANPUHUMATEIBCKON JEATEIbHOCThIO HE CO3/1aBasi HOPUIUUYECKO-
ro JIMIA, ¢ TOYKU 3PEHUs] OCHOBAHUM aJIMHUHUCTPATUBHON OTBET-
CTBEHHOCTH, MPUHITUIIOB 3aKOHO/IaTEILCTBA 00 a IMUHUCTPATUBHBIX
MPOCTYIKaX, a TaKXKe TPeOOBaHWM, TMOHATHS aIMUHHCTPATUBHOTO
MPOCTYIIKa cofepkammxcsi B cratbsix 3, 4 u 12 Kogekca 06 aamu-
HUCTPATUBHBIX MPOCTYIKAaX, HE YCTAHOBJIEHA, JJAHHBIC JIUIA MOTYT
OBITH MPUBJICYEHBI K OTBETCTBEHHOCTH B Tpeeax He3HAYUTEIbHO-
ro pa3mepa omnpeneneHHoro B cratbe 483 Komekca 06 agMuHuCcTpa-
TUBHBIX MPOCTyNKax. B cooTrBeTcTBUM ¢ naHHBIM Komekcom B ciy-
yae HEBO3BPAILEHUS] MHOCTPAHHBIX BAIIOTHBIX CPEJICTB M3-3a Tpa-
HUIIBI B pa3Mepe 0ojiee IBaAIaT ThICSY MaHATOB, PU3MUECKUE JTUIA
HaKa3bpIBaIOTCs mITpadoM B pazMepe OT TPUALATH 10 MATHUIACCATH
MPOIIEHTOB CTOMMOCTH JIBAJIIIaTH THICSY MaHATOB, KaK COCTaBHOM
YaCTH HEBO3BPAIICHHBIX MHBATIOTHBIX CPE/ICTB.

WNHo¥i moaxon, TO €CTh HENpHUBICYEHHE (PU3UUYECKOTO JHIA K
aIMUHUCTPATUBHONW OTBETCTBEHHOCTH 3a CyMMY IPEBBIIIAOIIYIO
JBAJNATH THICSY MAaHATOB, HE OTBEUYaJ Obl TPEOOBAHUSIM SIBIISFOIIIAX -
Csl OJTHMM W3 OCHOBOIIOJIATAONINX MPUHITUIIOB 3aKOHO/IATEIbCTBA 00
aIMUHUCTPATUBHBIX MPOCTYINKAX, PEryJUPYIOIMINX MTPUMEHEHUE
aIMUHUCTPATUBHOTO B3bICKaHUSI, MPHUHIIUIIOB CIPaBEIJINBOCTH,
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paBEHCTBA Tepel 3aKOHOM, MPEAYNPEexKACHUS aTMUHUCTPATUBHBIX
MPOCTYIIKOB, a TAK)KE€ NMPUHIIUIA OTBETCTBEHHOCTH 33 BUHY

VYuuteiBas BbllieykazanHoe, [lnenym Konctutynumonnoro Cyna
CUMTAET, YTO, OCKOJIBbKY 3aKOHOJATEIbCTBOM HE YCTaHOBJIEHA yIo-
JIOBHAsi OTBETCTBEHHOCTh B OTHONICHUW (U3UYECKHUX JIHI], 3aHU-
MAaIOIIUXCsl TPEINPUHUMATENBCON NIEITEIbHOCThIO HE CO37aBas
IOpUINYECKOTO JINIA, HEBO3BPAILIEHUE TAKUMH JIUI[AMU U3-3a TPAHU-
bl BAJIFOTHBIX CPEACTB B pa3Mepe A0 ABALATH ThICSIY MaHATOB BJle-
YeT aIMUHUCTPATUBHYIO OTBETCTBEHHOCT.

Bwmecre ¢ tem Ilnenym Koncrurynmonnoro Cyna cuurtaer Bax-
HBIM OTMETUTb, YTO OJJHO3HAYHOE U ITPABUIILHOE ONPEEIECHUE 3aKO-
HOJIaTEJIbHBIX aKTOB, B TOM YHCJIE MTOJIOKEHUN YTOJIOBHOTO KOJIEKCA,
npeCcTaBsieT Oobloe 3HaYeHue. Tak, OnpeeIeHHOCTh, SICHOCTD,
HEJBYCMBICIIEHHOCTh IIPABOBBIX HOPM CJIY>KaT MPaBUIbHON KJIacCH-
dbuKau TPeCcTyIUICHUH, COBEPIIAEMBIX IMPABOOXPAHUTEIBHBIMU
opraHamu, U TMO3BOJISIOT COOMIOAATh MPUHIIMII 3aKOHHOCTHU B €S-
TEJIbHOCTHU JIaHHBIX OPTaHOB.

B npoTuBHOM cityyae 3TO MOXKET 3aTPYAHUTH 3aLIUTY MIPaB U CBO-
00 Ka)XI0ro, MPEeACKa3yeMOCTh ACHCTBUI MPaBONPUMEHUTENS U
MOCTaBUTh MOJI COMHEHHE IPEIBAPUTENIbHYIO OCBEIOMIIEHHOCTh O
MOCJIEICTBUSX CBOETO MPOTUBOIIPABHOIO JIESIHMUS.

Takoe 00OCTOATETHCTBO MOXKET MPUBECTH K HEOOOCHOBAHHOMY
MPUBJICYCHUIO JIUIA K YTOJIOBHON OTBETCTBEHHOCTH WJIU, HAIIPOTHUB,
K O€3Haka3aHHOCTH BHHOBHOIO 3a COBEpIIEHHOE JIesIHUE
(ITocranosnenue Ilnenyma Koncrurynuonsnoro cyga “O TonkoBa-
HuUM cTtarbu 188 VYromoBHOro kojekca AsepOaiiKaHCKOM
Pecny6nmuku”ot 30 mapta 2015 roxa).

He yperynupoBanue 3akoHOJaTeIeM pa3IMYHbIX OOIECTBEHHBIX
OTHOIIIEHWI W BBITEKAIOLIEW W3 HUX FOPUANYECKOW OTBETCTBEHHO-
CTH MOKET B KOHEYHOM HTOTE€ HEraTWBHO OTPAa3UThCS Ha ONpe/ere-
HUU 00beMa IpaB U 00s3aHHOCTEH CYOBEKTOB JaHHBIX OTHOIICHHI.
A 3TO, B CBOIO O4Yepe/ib, 3a4aCTyI0 MPUBOIUT K HEOOOCHOBAHHOMY
OTPaHUYCHUIO MTPAB, HEUCIIOIHEHUIO 00s13aHHOCTEH, HEBO3HUKHOBE-
HUIO OTBETCTBEHHOCTH 32 COBEPIIICHUE MPOTUBOIIPABHBIX ICHCTBUI.

CornacHO NPUHLMUITY pa3felieHds BIIACcTeW, 3aKpPEIUICHHOMY B
cratee 7 Koncrurynuu, Konctutyunonnsiii Cyq siBisieTcst HE HOp-
MOTBOPYECKUM OPraHoM, TO €CTh OPTaHOM, IPUHUMAOUIUM HOpMa-
THUBHBIA MPABOBOM aKT MO PETYIMPOBAHUIO KAKUX-IUOO MTPAaBOOTHO-
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IICHUH, B TOM YHCJI€ 00JIaIafoIMM WHUIIMATUBOW BHECEHUS JOTOJ-
HEHUW ¥ M3MEHEHUW B KaKOW-TMOO HOPMATHBHBIM MPaBOBOM aKT,a
BBICIIIM OPraHOM KOHCTUTYLHMOHHOTO MPaBOCYAUsl, OCYIIECTBIISIIO-
MM KOHCTUTYLIMOHHBIN KOHTPOJb 33 AKTAMU, IPUHATBIMHA OpraHa-
MU 3aKOHOJATENIbHOM, UCTIONHUTEIBHOM U Cy[leOHOM BIacTHU U opra-
HaMU MECTHOTO CaMOYTpaBJIeHUsI HA OCHOBAaHHUH 3allpOCOB U 00pa-
HICHUI YIIOJIHOMOYEHHBIX CYObEKTOB.

Cornacno nyskty 17 wactu I craren 94 Konctutyunu, onpeze-
JIEHWE NPECTYIUIEHUN W JAPYrUX NPaBOHAPYUIEHUM, YCTAHOBJIECHUE
OTBETCTBEHHOCTH 32 UX COBEPIICHUE SBIISIIOTCA OOIIMMU paBUia-
MU, YCTaHOBIECHHbIMU Mmimu Memxkircom A3zepOaiiKaHCKOM
Pecnyonuku (nanee-Muum Memkiuc).

B stom kontekcre Ilnenym KoncrtutynmonHoro Cyna cuuraer,
9TO B COOTBETCTBUM ¢ TpeOoBanusmu vacteil Il u III crarem 25,
yacren [ u III craten 149 Koncturyunn M Mempxnucy cieny-
€T PEKOMEHJIOBaTh YCOBEPILICHCTBOBaTh cTarbio 208 VYromoBHOro
KOJIEKCAa C YYETOM IPABOBbIX MO3ULUN, OTPAKEHHBIX B HACTOSILEM
IIOCTaHOBJICHUH.

Ha ocnoBanun uznoxenHoro Ilnenym KoHcTuTynmonHoro cyaa
MPUXOIUT K CIIECTYIOIINM BBIBOIAM:

- [Tockonbky B cooTBeTCTBUU ¢ TpeboBanusmu yacTu VIII ctateu
71 Konctutymuu, crarbu 7 KoHBeHIuHU, a Takxke crareit 1.3 u 3
YTroJIOBHOTO KOJIEKCAa HE YCTAHOBJIEHA YTOJIOBHAs OTBETCTBEHHOCTH
3a HEBO3BPALIECHUE M3-3a TPAHUIBI B 3HAYUTEIBHOM I KPYITHOM
pasmepe, oJIyYeHHBIX (PU3UIECKUM JIUIIOM CPEJICTB B MHOCTPAHHOU
BaJIFOTE B PE3YJIBTATE OCYIIECTBICHUS BHEIIHEIKOHOMUYECKOU J1esi-
TEIHHOCTH U MOAJICKAIINX 0053aTEIbHOMY MIEPEUNCIICHUIO Ha CUeTa
B YIIOJTHOMOYECHHBIX O0aHkax A3zepOaiimxanckoil PecryOnuku, muio
HE MOXET OBbITh MPHUBJICUCHO K YrOJIOBHOM OTBETCTBEHHOCTU IO
cratbe 208 mJaHHOTO KOJEKCa;

- Cnenyer pekoMeHnoBarbh Muuin Memxiucy 6e30TiaraTelibHO
YCTaHOBUTH YTIOJIOBHYIO OTBETCTBEHHOCTH 34 HEBO3BpAILCHUE B
3HAYUTEIILHOM WJIU KPYITHOM pa3Mepe M3-3a TPaHUIbl (PU3NISCKUM
JIMLIOM, OCYIIECTBIISIOIIAM BHENTHEAKOHOMUYECKYIO JEATEIIbHOCTb,
CpPEACTB B MHOCTPAHHOW BalllOTE;

- 1o BHEcenuss Muiuin MekiincoM, B COOTBETCTBUU € IIPABOBOM
MO3ULMEN, OTPAXEHHOW B OIUCATEIBHO-MOTUBUPOBOYHOW YacCTH
HACTOSAILETO MTOCTAaHOBJIEHHS], COOTBETCTBYIOIINX U3MEHEHHI B CTa-
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ThI0 208 YTomoBHOTO KofieKca (PU3HUECKOE JIUI0 HE 00eCIeunBIIee
BO3BPAILICHUS U3-3a TPAHULIbI B 3HAYUTEIILHOM UM KPYITHOM pa3me-
pe CpelcTB B MHOCTPAHHOM BaJIIOTE B PE3YJIBTATE OCYLIECTBICHUS
BHEITHEOKOHOMHUYECKOH JIEATETHbHOCTH, MOXKET ObITh MPUBJIEUEHO K
aIMUHUCTPATUBHOU OTBETCTBEHHOCTH C YUETOM TpeOOBaHUM YaCTH
“IIpumeuanue” ctatbu 483 Komekca 00 agMUHHUCTPATUBHBIX IMPO-
CTyTKax.

PykoBonctBysack dyacthto VI crareu 130 Koucturynuwu
Azepbaimkanckoit Pecrybnuku u crarbsimu 60, 62, 63, 65-67 u 69
3akoHa AsepOaiimxanckoit Pecnyonuku “O KoHcTuTylmoHHOM
Cyne”, Ilnenym Koucturyumonunoro Cyna AsepOaiimkaHcKon
PecnyOnuku,

IHOCTAHOBMNUIJ:

1. Tlockonbky B cooTBeTcTBUM ¢ TpeOoBaHusiMu vactu VIII
crarbu 71 Konctutyuuu Aszepbaiimxanckon PecnyOnuku, ctarbu 7
Konenmuu" O 3amure mpaB yenoBeKa M OCHOBHBIX cB0OOOA'", a
taoke crared 1.3 m 3 VYromoBHOro kojekca A3zepOailiIKaHCKON
PecnyObnuku He ycTaHOBJIEHA YrOJOBHAsh OTBETCTBEHHOCTH 3a
HEBO3BPAILICHUE B 3HAYUTEIBHOM WJIM KPYITHOM pa3Mmepe u3-3a rpa-
HUIIBI CPEJICTB B HHOCTPAHHOW BAIIIOTE, MOJNYYECHHBIX (DU3UYECKUM
JIUIIOM B PE3yJIbTaTe OCYIIECTBICHUS BHEITHEOKOHOMUYECKOHN Jesi-
TETHHOCTH U MOAJICKAIINX 0053aTEIbHOMY MIEPEUNCICHUIO Ha CYeTa
B YIOJHOMOYEHHBIX OaHkax AzepOaimxaHckoil PecryOmuku, auio
HE MOXET OBITh MPUBJICYEHO K YTrOJIOBHON OTBETCTBEHHOCTH IO
craree 208 nannoro Kogekca.

2. PexomenmoBarp Mwm Memxkaucy A3zepOaiixaHCKON
PecryGnuku Ge3oTnararenbHO yCTAaHOBUTH YTOJIOBHYIO OTBETCTBEH-
HOCTb 32 HEBO3BpALECHNUE B 3HAUUTEIBHOM WJIM KPYITHOM pa3mepe
U3-32 TPAHUIBl (HU3UYECKUM JIMIIOM, OCYIISCTBIISIIOIINM BHEITHE-
SKOHOMMYECKYIO JIeITeIbHOCTh, CPEJICTB, B NHOCTPAHHOW BAJTIOTE.

3. Ho BHecenus Mwmumm Memxinucom A3sepOaiiKaHCKON
PecnyOnuku, B COOTBETCTBUU C IPABOBOM MO3ULIMEHN, OTPAKEHHOM B
ONUCATEIbHO-MOTUBUPOBOYHOM YACTH HACTOSIIIETO IOCTaHOBIIE-
HUS, COOTBETCTBYIOIIMX H3MEHEHHWH B cTarbio 208 VYronoBHOIro
Kojekca AsepOaitmkanckoit PecnyOnuku ¢usmyeckoe JHMIIO HE
obOecrieunBIliee BO3BPAILEHUE U3-32 TPAHUIIbI B 3HAYUTEILHOM WU
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KPYITHOM pa3Mepe CpeICTB B MHOCTPAHHON BaJIIOTE B pPe3yibTare ocy-
IIECTBIICHUS BHEIIHEOKOHOMHUYECKOM JIESTEIbHOCTH, MOXET ObITh
NPUBJIEYEHO K a/IMUHUCTPATUBHON OTBETCTBEHHOCTH C Y4E€TOM TpeOo-
BaHwmii yactu “IIpumedanue” crarbu 483 Komekca AzepOaiimkaHckoi
PecnyOnuiku 06 AIMUHHCTPATUBHBIX TPOCTYITKAX.

4. TTocTaHOBNIEHHE BCTYMAET B CUJIY CO JIHS €r0 OIyOIMKOBAHMUA.

5. IlocranoBnenue omyOnMKoBaTh B raszerax “AszepOaiimxan”,
“Pecrrybmnuka”, “Xanr razeru”, “bakunckuii pabounii” u “BectHuke
Koncrurynmonnoro Cyna Azepbaiixanckoin Peciyonuku™.

6. [locTaHOBNIEHNE SBIAETCS OKOHYATEIBHBIM, U HE MOXKET OBITh
OTMEHEHO, M3MEHEHO WM OQUIHUAIbHO HCTOJKOBAHO HU OJIHUM
OpraHOM HJIH JIULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi Miilki Macoallasinin 1193 va
1200-ciit maddslarinin alaqali sokilds sorh edilmasina dair

8 yanvar 2021-ci il Baki sohoari

Azorbaycan Respublikasi Konstitusiya Mohkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hasenova,
Rovsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir
Muradov, isa Necefov (meruzegi-hakim) ve Kamran Sefiyevden
ibarot torkibde,

moahkoms katibi Feraid Oliyevin istiraki ila,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddesi-
nin VI hissesine, “Konstitusiya Mehkemaesi haqqinda” Azearbay-
can Respublikast Qanununun 27.2 ve 33-cii maddelerine ve
Azorbaycan Respublikasi Konstitusiya Mehkemasinin Daxili
Nizamnamasinin 39-cu maddesine miivafiq olaraq, xlisusi kons-
titusiya icraatinin yazili prosedur qaydasinda kec¢irilon mohkoma
iclasinda Sumqayit Apellyasiya Mohkemaesinin miiracioati osasinda
Azoarbaycan Respublikas1t Miilki Macallasinin 1193 ve 1200-cii
maddelarinin olageli sokilde sorh edilmesine dair konstitusiya
isine baxdi.

Is lizro hakim I.Necoefovun meruzesini, maraqli subyektlorin
niimayondalori Sumgqayit Apellyasiya Moahkomasinin hakimi
S.Qafari ve Azerbaycan Respublikasi Milli Maclisi Aparatinin
Iqtisadi ve sosial qanunvericilik sobesinin miidiri M.Baziqov,
miitoxassislor Azerbaycan Respublikasit Ali Mehkemasi ve Baki
Apellyasiya Moahkamasi terafinden toqdim edilmis miilahizalo-
r1, ekspert Milli Aviasiya Akademiyasinin Hiiquq kafedrasinin
miidiri, hiiquq tizro elmlor doktoru A.Riistomzadenin rayini vo is
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materiallarini arasdirib miizakire ederok, Azarbaycan Respubli-
kas1 Konstitusiya Mohkomasinin Plenumu

MUOYYON ETDI:

Sumqayit Apellyasiya Mohkemasi Azoarbaycan Respublikasi-
nin Konstitusiya Mehkemasine (bundan sonra — Konstitusiya
Mohkomasi) miiraciot edorak, Azerbaycan Respublikast Konsti-
tusiyasinin (bundan sonra — Konstitusiya) 60-c1 maddesi baxi-
mindan Azerbaycan Respublikasi Miilki Macallasinin (bundan
sonra — Miilki Macalle) 1193, 1194 ve 1200-cii maddelorinin
sorh edilmesini xahis etmisdir.

Miiraciatden goriinir ki, iddiagilar Ali Azimi ve digarleri ca-
vabdehlor Azimi Abbas ve qeyrilerine qarsit iddia qaldiraraq
moarhum atalar1 Azimi Eynullah terafinden miilkiyyet hiiququ ile
ona moaxsus olan ve saglhiginda bagislanmis Sumqayit seheri
Novxani bag massivi 137 V {linvaninda yerloson bag evine dair
bagislama miiqavilesinin hissovi legv edilmesi, ¢ixarisin lagv
edilmesi, torpaqdan istifade hiiququnun ve evin hissesine vere-
solik hiiququnun taninmasi ve digar telabler irali slirerak onlara
cata bilecek macburi paylarin artirilmasini xahis etmislor.

Iddia onunla asaslandirilmisdir ki, Miilki Macallenin 1200-cii
maddasine uygun olaraq, onlarin miras qoyan toerafinden bagis-
lanmis osya hesabina moacburi paylarinin tamamlanmasini telab
etmoak hiiquglar1 vardir. Beloe ki, heamin maddeye esasen, miras
qoyan osyani l¢lincii soxso bagisladigda, macburi paya hiiququ
olan soxs, agar bagislanmis asya mirasa daxil olsaydi, onun mac-
buri payinin arta bilecoyi meblogde macburi payin tamamlanma-
sin1 toleb edo bilar. Ogor mirasin ac¢ildig1 vaxtadek hoadiyyenin
verilmoasindan iki il kegirso, hadiyye hesaba alinmir.

Sumgqayit Sehaer Mahkoamesinin 18 dekabr 2019-cu il tarixli
gotnamasi ile iddia telabi temin edilmemisdir. Birinci instansiya
mohkomaesi Miilki Macallonin 1200-cii maddesine istinad ede-
rok gostermisdir ki, ganunverici macburi pay hiiququnun olmasi-
n1 vosiyyatnamoanin movcudlugu ile sortlondirmisdir. Yoni miras
omlakda macburi paya ancaq vesiyyatname oldugu halda birinci
novbe veraselor malik ola biler, vesiyyatname olmadig1 halda
1S9 ganun izro verasalarin belo hiiququ yoxdur. Bu baximdan
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moahkama hesab etmisdir ki, hazirki isde miras qoyan terafinden
vasiyyoatnama tortib edilmadiyinden iddiagilarin Miilki Macaella-
nin 1200-cli maddasine asason mirasdan moacburi pay tolob et-
mok hiiquqglar1 yoxdur.

Iddiagilarin apellyasiya sikayati onunla asaslandirilmisdir ki,
birinci instansiya mehkemasi isi hall ederken Miilki Macallanin
1200-cii maddasinin meozmununu moahdudlasdirici tofsir etmis vo
naticode qanunsuz olaraq macburi pay hiiququnun olmasini ve-
siyyatnamoanin mdévcudlugundan asili etmisdir.

Sumqayit Apellyasiya Maohkomasi mahkemae tacriibasinda bu
ciir islerle bagl fikir ayriliginin moévcudlugunu nezere alaraq
miivafiq normalarin Konstitusiya Mehkemasi terafinden sorh
edilmasinin zoaruriliyi gonastine golmisdir. Miiraciotedon hesab
edir ki, masaloyo dair hiiquq tetbigetma tocriibesinde miixtalif
yanasmalarin olmas1 macburi pay teleb etmak hiiququ olan soxs-
larin 6z hiiquq ve qanunla qorunan meanafelarini realize etmasin-
do ¢otinliklor yaradir.

Konstitusiya Moahkemasinin Plenumu miiraciatde gdostorilon
masalayoa aydinliq gatirilmesi ii¢lin, ilk ndvbada, veraselik hii-
ququnun mahiyyati ve asas prinsiplerinin, miras emlak anlayisi-
nin, elaca do verasaliyin ndvlerine dair normalarin nazardoan ke-
¢irilmosini zoruri hesab edir.

Konstitusiyanin 29-cu maddesinin VII hissasine asasen, dov-
lat verasalik hiiququna teminat verir. Konstitusiyanin bu norma-
s1 vasiyyat etma hiiququ ile yanasi, miras alma hiiququna da te-
minat vermisdir. Belo ki, veraselik hiiququna teminat miras qoy-
magi, yoni bir torofden vesiyyet edo bilmoyi, diger torafden iso
vorasa olaraq mirasi gobul edib ona sahib olmani nezerde tutur.

Vorasalik hiiququ obyektiv hiiquq kimi 6lmiis sexsin emlaki-
nin vo bununla baglh hiiquq ve vezifelerinin digar sexslere keg-
mosi qaydalarint miioyyonloesdiron hiiquq normalarinin macmu-
sudur. Verasa olmaq hiiququ, yoni subyektiv hiiquq kimi verase-
lik hiiququ sexsin miilki hiiquq qabiliyyatinin terkib hissesidir.
Belo ki, varase olmaq hiiququ maya baglandig1 andan amoloa go-
lir, bu hiiququn hayata ke¢irilmosi ise yalniz dogumdan sonra
miimkiindiir (Miilki Macsallenin 25.3-cii maddasi).

Voarasalik hiiququ miilki hiiququn on bdyilik yarimsahalarin-
den olmagqgla, 6ziinemaxsus prinsiploere malikdir. Veraselik hii-
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ququnun prinsiploarine universal hiiquq varisliyi, vesiyyet azadli-
g1, aile-tominat, macburi veresalarin hiiquq ve maraqlarinin te-
min olunmasi, verasaliye cagrilan soxslerin azad se¢imi, miras
qoyanin vo varasalarin hiiquq ve maraqglarinin, hiiquq qaydalari-
nin vo menaviyyatin mihafizesi prinsiplerini aid etmoak olar.
Qeyd edilen prinsiplerin her biri diger prinsipin temin edilmasi-
no yonalir ve qanunvericilikde nazarde tutulmus qaydada ve had-
lorde miieyyon maraqlar nazara alinmaqla meahdudlasdirila biler.

Varasalik hiiququnun 6zeayini toskil eden miras amlak soxsin
olimiinden sonra hiiquq varisliyi gaydasinda verasalora kecon
omlak vo soxsi qeyri-omlak hiiquqglarini ehtiva edir. Miilki Me-
collenin 1151.1-ci maddesine asasen, mirasa (miras amlaka) mi-
ras qoyanin 6ldiiyli meqamadek malik oldugu emlak hiiquglarinin
(miras aktivi) ve vezifelerin (miras passivi) toplusu daxildir. Mi-
ras qoyana sagliginda maxsus olan biitiin hiiquq ve vezifeler de-
yil, yalniz hiiquqi tebiatine gore basqasina verilo bilon hiiquq vo
vozifolor verasalik qaydasinda kegmok qabiliyyetine malikdir.

Miilki ganunvericilik miras amlakin basqa soxslore ke¢mosi-
nin iki noviinii mieyyon etmisdir. Miilki Macallonin 1133-cii
maddesine gore, dlmiis soxsin (miras qoyanin) amlaki basqa
soxslora (verasalora) ganun iizro ve ya vasiyyet lizro vo ya her
iki osasla kegir. Qanun lizre verassalik (6lmiis sexsin emlakinin
ganunda gostorilmis soxslare ke¢cmasi) o zaman qiivvada olur ki,
miras qoyan vesiyyatnama qoymur, yaxud vesiyyatname tama-
mile ve ya qisman etibarsiz sayilir.

Qanun iizre veraso sayilan sexslarin dairasi ve onlarin vere-
saliye cagirilmasi ndvbaliliyi Miilki Macallonin 1159-cu madde-
si 1le miiayyen edilmisdir. Homin maddadsa bes ndvbe verasalik
nozorde tutulmusdur. Moacallenin 1159.1.1-ci maddesine miiva-
fiq olaraq, birinci ndvbade olan veraselara Olenin usaqlari, mi-
ras qoyanin Oliimiinden sonra dogulmus usaq, arvad (er), vali-
deynloer (6vladliga gotiiranler) aiddir. Qanunverici bu ciir ndvbe-
liliyi miiayyoen edarken voarase olan sexslarin qohumluq derace-
sini nazara almisdir. Qanun iizre verasalik zaman1 verasalar qa-
nunvericilikle miilayyon edilmis qaydada miras emlakdan bera-
bor pay almaq hiiququna malikdirlar. ©vvalki ndvbonin verase-
larinden, he¢ olmasa, birinin mévcudlugu sonraki ndévboanin ve-
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rosaliyini istisna edir. Qanun lizre voarasalik halinda verasaliyin
sortlari vo gaydasi miras qoyan terafinden deyisdirile bilmez.

Vaosiyyet lizro verasalik zamani ise miras amlak vesiyyeatna-
mado gostorilon soxslers kegir. Bu zaman verassliyin sortlari vo
gaydas1 verasalik hiiququnun asas prinsiplerinden olan vesiyyet
etmoak azadligina uygun olaraq miras qoyanin iradasi ilo miiay-
yon edilir.

Lakin nazere alinmalidir ki, vesiyyet etmok azadlig1 prinsipi
miitloq xarakter dasimir. Belo ki, miilki ganunvericilikde vesiy-
yot lizro varasalik ve vasiyyat etmoak azadlig1t macburi veraselar
institutu ile mahdudlasdirilmisdir. Macburi pay hiiququ olan ve-
rosolore vesiyyetnamaden asili olmayaraq mirasdan mecburi
pay almaq hiiququna malik olan soxsler aiddir. Homin sexslarin
dairesinin mévcudlugu verasalik hiiququnun comiyyetda sosial-
tominat funksiyasina malik olmas1 ile elagadardir. Bu funksiya-
nin teyinatt mahz birinci novbeali veresaler dairesine aid olan,
bilavasite miras qoyana daha yaxin olan, onunla bir qayda olaraq,
birge tosorriifat aparan, onun himayasinda olan vo ya homin em-
lakin alde edilmasinde bu ve ya diger formada rolu olan sexsle-
rin maraqlarinin miidafiesinden ibareatdir.

Miilki ganunvericilikde mirasda macburi paya verilmis anlayi-
sin vorasalik hiiququnun osas prinsiplerinden olan macburi ve-
rosalarin hiiquq ve menafelorinin tomin edilmasi vo ailo-teminat
prinsiplari baximindan tohlil edilmasi hemin institutun mahiyye-
tinin, eloce do bu hiiququ alde edon soxslorin onu reallagdirma-
s1 qaydalarinin dork edilmeasi baximindan miihiim ehemiyyat
kosb edir.

Mirasda macburi pay — varaselik hiiququnun sosial-igtisadi ve
oxlaqi yiikii (deyeri) olan enenavi hissasidir. Mirasda macburi
payin anlayist ve ona hiiququ olan subyektlorin dairesi Miilki
Macallonin 1193-cii maddesinde 6z oksini tapmisdir. Homin
maddeye miivafiq olaraq, vesiyyet edenin usaqlarinin, valideyn-
lorinin ve arvadinin (erinin) vesiyyatnamenin moazmunundan
asil1 olmayaraq mirasda macburi pay1 vardir. Bu pay ganun iizro
vorasalik zamani onlara ¢atasi payin yarisini (macburi pay) tos-
kil etmoalidir.Macburi pay1 teleb etmoak hiiququ ise mirasin agil-
dig1 an emale golir. Bu ciir teleb hiiququ verasalik iizre kegcir.
Macburi pay1 teleb etmok hiiququ olan sexs qarsisinda digear
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varasaler birga borclu kimi ¢ixis edirlor (Miilki Macallonin 1194-cii
maddasi).

Mirasda macburi pay hiiququ macburi veresalore (vesiyyet
edenin usaglari, valideynloari ve arvadina (erine)) vesiyyoatnama-
nin movcudlugundan asili olmayaraq hacmi qanunvericiliklo
miiayyen edilmis qaydada verilon minimum pay haqqidir.

Konstitusiya Mehkamasi defelorle verasalikde macburi pay
institutu ilo bagli normalar1 otrafli sokilde tohlil ederak bu insti-
tutun mahiyyetinin ve comiyyetin hayatinda rolunun agiqlanma-
sina dair bir sira gorarlar gebul etmisdir. Plenumun formalasdir-
dig1 hiiqugqi moévgeyoa goro, macburi pay institutunun gostorilon
qaydada tasbit olunmasi vesiyyat etma va varis olma hiiququnun
sosial adalet baximindan hadlarinin (serhadlerinin) olmasi ile
olagadardir. Belo ki, Miilki Macoallonin 1193-cii maddeasine oasa-
son, vasiyyat edon vasiyyatnamea asasinda bu soxslori mirasdan
macburi pay almaq hiiququndan mahrum ede bilmeaz. Miilki Ma-
collonin 1193-cli maddasinde macburi pay hiiququ olan soxsle-
rin dairesini bu ciir mileyyon etmoklos, yoni qanun iizro vorose-
lordon moahz birinci ndvboe veraselari gostormoakla, ganunverici
aile miinasibatlerinin qorunub saxlanmasi ve himaye edilmesi
moqsadini giidiir (“Azerbaycan Respublikas1 Miilki Moacollosi-
nin 1193-cii maddesinin Azarbaycan Respublikasi Konstitusiya-
sinin 13-cii maddesinin I ve II hisseloerine, 29-cu maddosinin
I, IT ve III hissalarine uygunlugunun yoxlanilmasina dair” 2011-ci
il 20 oktyabr tarixli Qerar).

Votondas comiyyetinin 6zayini toskil eden aile iizvlerinin
monafeyinin digar soxslorin menafeyindon iistiin olmasi aile-to-
minat prinsipinden irali galir. Bu prinsipe asasen, miilkiyyeatciyo
yasadigi dovrde mexsus olan amlakin (emlakin miiayyen hissa-
sinin) iqtisadi teminat1 vefatindan sonra @sasen onun yaxin aile
lizvlerine moxsus olmalidir. Miilkiyyetci yasadigi dovrde ona
moxsus olan amlak iizerinde serencam vermok hiiququna malik
olmagqla yanasi, 6z 6vladlari, habele digar yaxin aile {izvleri qar-
sisinda miiayyon gadar cavabdehlik dasiyir. Miilkiyyat¢inin bu
cavabdehliyi onun 6liimiinden sonra verasealik hiiququnda 6z tes-
bitini tapmis mirasda mocburi pay institutu ilo tomin edilmis
olur. Bu zaman yaxin qohumlugqla (usaq, or, arvad, valideynlor)
miras qoyana bagli olan sexslere miras qoyanin iradesinden asi-
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11 olmayaraq mirasda macburi pay ayrilir. Beloalikla, ganunverici
mirasda macburi pay institutunu tesbit etmakloe, ailo miinasibot-
larini bir aile {lizviiniin diistiniilmemis, diger aile lizvlaerinin me-
nafelorini nezere almadan, bununla da etibarli vo saglam ailoe
miinasiboatlorine ve toeminatina zerar vera bilon gorarindan qoru-
maq moaqsadi dasiyir.

Macburi pay taleb etmoak hiiququnun vesiyysatnamenin mov-
cudlugundan asil1 edilmesi ile bagli miiracietde qaldirilan mese-
laye dair qeyd edilmalidir ki, Miilki Macellenin 1193-cii madde-
si moahz comiyyoatda tosokkiil tapmis hiiquqi ve menavi prinsip-
loare uygun olaraq, macburi pay hiiququ olan sexslerin dairesini
miloyyon etmisdir.

Qeyd olundugu kimi, ganunverici Miilki Macallonin birinci
novbe verasalori nezarde tutan 1159.1.1-ci maddesinin magsad-
larinden ¢ixis ederak macburi pay hiiququ olan sexslarin daire-
sini tasbit etmisdir. Bu ise onu gosterir ki, Macsallenin 1159-cu
maddesinin miiddealar1 1193-cii maddeye miinasibotde miiay-
yonloagdirici norma kimi ¢ixis edir vo orada sadalanan soxsler
Macallonin 1159.1.1-c1 maddesinde do gosterilmisdir.

Gostarilonloere asasen belo naticoyo golmok olar ki, ganunve-
rici varasalik vo aile hiiquq institutlarinin konstitusiya ehemiy-
yotindon ¢ixis edorak Miilki Macalloye “macburi pay” anlayisi-
n1 daxil etmis ve Miilki Macallonin 1193-cli maddasinde macbu-
r1 pay hiiququ olan soxslarin dairesini bu ciir miieyyen etmoklo
aile miinasibatloerinin himaye edilmasini, bununla da vesiyyatna-
manin movcudlugundan asili olmayaraq birinci ndvbe verasele-
rin (moacburi vorasalorin) qanunla onlara verilmis minimum pay-
larinin qorunmasi hiiquqlarini temin etmisdir.

Lakin Miilki Macellenin 1193-cii maddesinde oks olunmus
“vosiyyet edon ve vesiyyotnamenin mezmunundan asili olmaya-
raq” ifadelorinin horfi monada izah edilmasi, yoni mirasda moc-
buri pay hiiququnun vesiyyeatnamenin mdvcudlugundan ve bu-
nunla da vesiyyet edonin iradesindon asili edilmesi macburi pay
institutunun qorudugu ictimai miinasibatlore zidd olmagqla, ve-
siyyatname olmadig1 toqdirde birinci ndvbe verasalara, yoni mi-
ras qoyanla eyni deraecede qohumluq miinasibatlorinde olan
soxslore forqli yanasilmasina, zorurat oldugu teqdirde onlarin 6z
macburi paylarin1 qorumaq hiiququndan mehrum edilmasine,
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eloco do yuxarida gostoerilen asas prinsiplerin mahiyyatinin po-
zularaq ehemiyyetsiz hala gatirilmasina sabab ola biler.

Beloliklo Konstitusiya Mohkomasinin Plenumu geyd edir ki,
qanun iizro varaselorden, birinci ndvbe versaselerin mirasda
macburi pay hiiququ — vesiyyetnama ile bagli deyil vo onlarin
hiiquglarinin pozulmasi neaticesinde yaranan, birterofli qaydada
doyisdirilmasi miimkiin olmayan, icrast macburi xarakter dasi-
yan subyektiv hiiququdur.

Miiraciatde qaldirilan ganun {lizre veraselorin macburi payla-
rinin tamamlanmasini taleb etmok hiiquglarinin mévcudlugu ma-
salasine golince qeyd edilmalidir ki, Miilki Macallanin 1200-cii
maddesinda oks olunan bu hiiquq macburi pay institutunun asas
moqsadi olan macburi verasalorin emlak hiiquqglarinin vesiyyaet
edonin subyektiv iradesinden qorunmasina ve naticeda onlara
catacaq macburi payin pozulmasinin garsisinin alinmasina xid-
moat edir.

Macburi paym hacminin miieyyenlosdirilmasi qaydas1 Miilki
Macallonin 1195-ci maddesinde nazerde tutulmusdur. Homin
maddoayoe asasen, macburi payin tam hacmi vesiyyet tapsirigini
vo ya Umumi faydali maqgsadler ii¢iin har hans1 harakati yerina
yetirmoakdoan Otrii nezerde tutulan emlak da daxil olmagqla, biitiin
mirasdan miiayyenlosdirilir.

Bozon miras qoyan vefatindan 6nce yalniz vesiyyatnams ilo
deyil, bagislama miigavilasi asasinda emlakini avezsiz 6zgenin-
kilesdirmekle do ganuni veraselerini homin mirasdan mahrum
edo ve ya miras emlakin hecmini azalda biler. Bununla alageadar
qgeyd edilmalidir ki, miilkiyyet¢inin 6z emlakina dair serencam
vermasi, bagislamasi onun konstitusiya hiiquqlarindan biridir. Bu
hiiquglarin mehdudlasdirilmas1 ise yalniz qanunvericilik qayda-
sinda ola biler ve belo mahdudlasdirma diger soxslarin baseri
hiiquglarinin miidafiasine xidmet etmalidir.

Vorasolik hiiquq institutu aile ve emlak hiiquq normalar1 qru-
pu arasinda movcud olan miilki hiiquq miinasibeatlarini tenzimle-
diyinden, bagislanmis asyanin verasalik hiiququ ile mahdudlas-
dirilmasina dair gosteris Miilki Macallenin 32-ci foslinde do ne-
zordo tutulmusdur. Homin fosil bagislamaya dair normalar tes-
bit ederak, bagislama miiqavilesini sag iken baglanan ve hadiy-
yo veranin 6z amlakinin bir hissesini bagislamaqla hadiyye ala-
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n1 zonginlosdiren, hadiyye alan terefinden he¢ bir cavab xidme-
ti ile sortlondirilmayoan miigavile kimi miiayyen etmisdir (Miilki
Macollonin 666.1-ci maddasi).

Miilki Macollonin bagislamaq ve hadiyyeni gobul etmak qa-
biliyyatini miieyyen edon 667-ci maddesinde ise bagislamanin
hayata keg¢irilmesi {i¢iin zoruri olan sortler nazerde tutulmusdur.
Belos ki, Macollonin 667.1-ci maddasinde gosterilmisdir ki, fea-
liyyot qabiliyyetli soxs 6z omlakina dair bagislama yolu ile o
halda seroncam vero bilor ki, homin omlak or-arvadin imumi
milkiyyati vo ya verasalik hiiququ ilo mehdudlasmis olmasin.

Miivafig maddade bagislama hiiququnun konkret hansi vere-
solorin hiiquqglar1 ile meahdudlasdirildig1 deqiq gostarilmase de,
Miilki Macollonin 667.1, 1193 vo 1200-cti maddelorinin funk-
sional alagesinin, hemg¢inin verasalik hiiququnun prinsiplari ile
bagli yuxarida qeyd olunanlarin qarsiligli tohlili onu demayeo
asas verir ki, qanunverici bagislama qabiliyyeatinin reallasdiril-
masint bagislanan emlakin verasalik hiiquq normalarina uygun
olaraq ganun iizro verasalordon birinci ndvbe veraselers, yoni
macburi pay alde etmoak hiiququ olan sexslere ¢atacaq emlak pa-
yina daxil olan hissesi ile mahdudlasdirmigdir.

Belolikla, Miilki Macellonin 667.1-ci maddesinde bagislama
miiqavilesinin baglanmasi zamani veraselikle bagli miiddealarla
miilkiyyet¢i {iclin miieyyon mahdudiyyaetler totbiq edilmasi, veo-
rosalik institutunun mahiyyaetinin ve prinsiplarinin, aile maraqla-
rinin qorunmasina xidmsat edir vo istor qanun iizre, istorse do vo-
siyyot lizro verasalik zamani mirasda macburi pay hiiququ olan
soxslorin miivafiq paya hiiquqglarini tesbit edir. Qanunverici ho-
min maddede bagislama miiqavilesinin avezsiz xarakter dasidi-
gin1 nozoro alaraq bagislamaya dair bele mahdudiyyet miiayyan
etmoakloe, miras qoyan torafindon miixtalif motivle sag iken veril-
mis soroncamlar noticesinde macburi pay sahibi veroeselerinin
mocburi paylarinin pozulmasinin qarsisinin alinmasi moaqsadini
glidmiisdiir.

Vorasalik hiiququ baximindan geyd olunan normanin davami
olaraqg Miilki Macellenin 1200-cii maddesinde macburi payin
bagislanmis osya hesabina artirilmasi qaydasi nezarde tutulmus-
dur. Homin maddeye osasen, miras qoyan asyani ii¢lincli soxso
bagisladiqda, macburi paya hiiququ olan soxs, ager bagislanmig
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osya mirasa daxil olsaydi, onun moacburi paymin arta bilecoyi
moablogde macburi payin tamamlanmasini teleb ede biler. Ogar
mirasin ag¢ildigi vaxtadek hodiyyenin verilmosindon iki il kegir-
s9, hadiyye hesaba alinmur.

Qeyd olunan madde macburi paya hiiququ olan sexslarin mac-
buri paylarinin artirilmasini teleb etmok hiiquglarin1 miiddetle
moahdudlasdiraraq, yalniz hadiyys kimi verilmeasinden iki il keg-
moyon dsya hesabina homin payin tamamlanmasini miimkiin he-
sab etmisdir. Qanunvericilikde bu soekilde mahdudlasdirict miid-
detin miieyyon olunmasi asasen bagislama miiqavileleri baxi-
mindan hiiquqi etimadin tomin olunmasinda tarazligi qorumaq
maqsadine yonalmisdir.

Macburi payin tamamlanmasi telebi macburi paya hiiququn
xlisusi formast olmagqla, subsidiar xarakter dasiyir. Bu telabin
osas moqsadi bagislama yolu ile macburi payin aradan qaldiril-
masinin vo ya azaldilmasinin garsisini almaqla qanuni verasela-
rin pozulmus hiiquglarini berpa etmoekden ibaratdir. Tamamlan-
ma tolebini Miilki Macellenin 1193-cli maddesinde sadalanmis
soxslar irali siire bilarler. Bu ciir telab irsli siiriildiikde bagislan-
mis asya xoyali olaraq miras emlaka oalave olunur, hemin hissa
ilo birge miras doyeri hesablanir, macburi payin hacmi miiay-
yonlagdirilir vo bu hacmin qarsilanmadig1 teqdirde moacburi pa-
ya hiiququ olan verasealoera ¢atmali olan tamamlanmamis hisse
Odenilir.

Miilki Macsllenin 1200-cii maddasinin mazmunundan goriin-
diyt kimi, tamamlanma telebinin tomin edilmaesi ii¢lin bir neco
sort eyni zamanda movcud olmalidir:

— toleb irali sliron soxs moacburi pay hiiququna malik olan
soxslor sirasina aid olmali;

— asya bagislama yolu ils iigiincii soxsin miilkiyyatine veril-
mis olmali;

— asyanin bagislanmasindan iki ilden artiq miiddet kegmomsli;

— homin asya mirasa daxil olsa idi, miras emlakin hacmi art-
mis olmali idi.

Konstitusiya Mehkemasinin Plenumu bir daha qeyd edir ki,
moacburi pay miras amlakdan macburi verasoye miitlaq sokilde
catast pay oldugundan qanun iizre verasealorden birinci novboe
varasaler (vesiyyeat edonin usaqlari, valideynloari ve arvadi (ori))
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belo pay1 miras qoyanin iradasinden asili olmadan olde edirlor.
Lakin vesiyyatname olmadig1 teqdirde qeyd olunan sexslerin al-
dig1 miras emlaka macburi pay da daxil oldugundan, bir qayda
olaraq hamin macburi pay hiiququnun miidafiesine zerurat qal-
mir. Bagislama halinda ise macburi pay hiiququ olan sexsler he-
sab olunan birinci ndvbe verasalers ¢atacaq pay pozuldugundan,
onlar hemin bagislanmis asya hesabina macburi paylarinin ta-
mamlanmasini toleb etmokloe pozulmus hiiquglarini barpa eds bi-
lorlor.

Bagislanmis asyanin moacburi payin hesablanmasinda nezere
alinmas1 bir sira dlkslerin gqanunvericiliyinde do 6z oksini tap-
misdir.

Almaniya Federativ Respublikasinin miilki qanunvericiliyi
macburi pay1 vesiyyatnamoanin olmadigr zamandaki payin yarisi
kimi tosbit edir ve vesiyyat edonin agyani ii¢lincli soxsa bagisla-
dig1 halda, macburi paya hiiququ olan sexsin, ager bagislanmis
osya mirasa daxil olsa idi, onun moacburi payinin arta bilecoyi
moblogde macburi payin tamamlanmasini teleb etmok hiiququ-
nun oldugunu gostorir (Almaniya Federativ Respublikasinin
Miilki Macellasinin 2303 ve 2325-ci maddeleri).

Fransa Respublikasinin miilki qanunvericiliyine goéra, miras
qoyan bir 6vladi varsa istor sagliginda, istorse de 6liime bagh se-
roncam (vesiyyoatname) ile amlakinin yarisini, iki 6vladi varsa
iicde birini, ii¢ ve daha ¢ox Ovladi varsa dordde biri baresinde
ovozsiz olaraq serencam vermoak soalahiyyoatine malik deyildir
(Fransa Respublikasinin Miilki Macallasinin 913-cii maddasi).

Hoemginin, Yaponiya Miilki Macellasine gore, mirasin agilma-
sina kimi bir 1l arzinde bagislanmis ve hadiyye verilmis biitiin
asyalarin deyeari macburi payin hesablanmasina asas olan mable-
go daxil edilir (Yaponiya Miilki Macealloesinin 1030-cu maddesi).

Konstitusiya Mehkemasinin Plenumu miivafiq qanunvericilik
normalarini tehlil ederak geyd edir ki, qiivveda olan Miilki Me-
collonin 667.1-c1 maddesinde miilkiyyetcinin 6z amlakina dair
saroncam vermak hiiququnun vereasalik hiiququ ile mahdudlasdi-
rildig1 gosterilse do, bu hiiququn hans1 heacmds ve qaydada mah-
dudlasdirilmasi ve veraselorin homin amlaka hans1 hacmde hii-
quglarinin olmasi neazarde tutulmamisdir. Miivafiq qaydalarin
tokmillesdirilmasi golacekde miilkiyyetcinin ve asyanin bagis-
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landig1 sexsin 6z hiiquqglarini tominat altina ala bilmesina, hiiqu-
qi miieyyenlik prinsipinin tomin edilmosina, eloco do verasalik
hiiquq minasibatlori hayata keg¢irilorken miivafiq veraselarin
hiiquglarinin aydin sekilde tenzimlenmesine xidmat etmis olar.

Gostorilonlore asason, Konstitusiya Moehkemesinin Plenumu
hesab edir ki, Miilki Macallenin bagislama hiiququnun verasa-
likle mahdudlasdirilmasina dair 667.1-ci maddesinin bu Qerarda
oks olunmus hiiquqi movqeloar nezars alinmaqla ganunverici or-
gan terafinden tekmillesdirilmasi maqgsedemiivafiq olardi.

Bununla yanas1 qeyd edilmalidir ki, qanunvericilik miilkiyyot-
cinin bagislama qabiliyyetinin veraselik hiiququ ile mahdudlas-
dirilmasina dair norma neazerde tutmaqla yanasi, miras qoyana
sagliginda miivafiq sortler daxilinde veresalik hiiququndan meh-
rum etmo imkani1 da vermisdir. Belo ki, miras qoyan har hansi
varasani, o ciimleden macburi pay almaq hiiququ olan verasasi-
ni loyagotsiz vorose hesab etdirmoklo mirasdan kenarlasdira bi-
lor. Miilki Macallonin 1137-ci maddesine gore, miras qoyanin
son iradasini hoyata ke¢irmasine qosdon maneo torotmis vo bu-
nunla da 6ziliniin vo ya 6ziine yaxin soxslorin voroaseliye cagiril-
masina vo ya miras paylarnin artirilmasina komoek gostormis,
yaxud vesiyyat edonin vasiyyatnamoada ifade edilmis son irade-
sina qars1 gosden cinayat vo ya digoar oxlaqgsiz haroket torotmis
soxs (layagetsiz veresa) na ganun iizra, na do vesiyyat lizro ve-
roso ola bilmez, bu sortle ki, homin hallar mehkemoe terafinden
tosdiq edilsin. Homin Macellonin 1203-cli maddasine asasen isa
macburi pay almaq hiiququndan mehrumetme, iimumiyyatle, vo-
rosolik hiiququndan meahrumetmoayoe sobab olan hallar olduqda
miimkiindiir. Macburi pay almaq hiiququndan mahrumetmeni
miras qoyan hale 6z sagliginda mehkemeaye miiraciat etmak yo-
lu ile hayata keciro biler.

Qeyd olunanlara asasen Konstitusiya Mehkamasinin Plenumu
asagidaki naticelore golir:

— Miilki Macallonin 1159.1.1 ve 1193-cii maddalerinin talab-
larine uygun olaraq, ganun iizre verasalarden birinci novbe veo-
rosalor (vesiyyeat edonin usaqlari, valideynlori vo arvadi (ori))
vasiyyatnamoanin movcudlugundan asili olmayaraq macburi pay
hiiququna malik olan sexslardir;
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— Miilki Macollonin 667.1 ve 1200-cii maddelarinin mazmu-
nuna dsason, qanun lizro varasalorden birinci novboa veraseler
(macburi pay hiiququ olan veressaler) vesiyyatname olmadigi
toqdirde de macburi paylarinin tamamlanmasini telab etmok hii-
ququna malikdirlar.

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddasi-
nin VI hissesini, “Konstitusiya Mehkemesi haqqinda™ Azearbay-
can Respublikasi Qanununun 60, 62, 63, 65-67 ve 69-cu madde-
lorini rohber tutaraq, Azerbaycan Respublikasi Konstitusiya
Mohkeamasinin Plenumu

QORARA ALDI:

1. Azoarbaycan Respublikas1 Miilki Macallosinin 1159.1.1 veo
1193-cli maddelarinin telablerine uygun olaraq, qanun iizre ve-
rosalarden birinci ndvbe verasalar (vesiyyat edonin usaqlari, va-
lideynlari ve arvadi (eri)) vesiyyatnamenin movcudlugundan
asilt olmayaraq macburi pay hiiququna malik olan soxslordir.

2. Azerbaycan Respublikasi Miilki Macellosinin 667.1 ve
1200-cii maddsalerinin maezmununa asasen, qanun izro vorasa-
larden birinci novbe veraselar (macburi pay hiiququ olan vere-
solar) vesiyyatnamoe olmadig1 toqdirde de macburi paylarinin ta-
mamlanmasini telab etmoak hiiququna malikdirler.

3. Qorar dorc edildiyi glinden qiivveye minir.

4. Qorar “Azerbaycan”, “Respublika”, “Xalq qozeti”,
“Bakinski rabogi” gozetlorinde ve “Azerbaycan Respublikasi
Konstitusiya Mehkemaesinin Malumati”nda derc edilsin.

5. Qorar goatidir, heg¢ bir orqan ve ya soxs torofindon logv edi-
la, doyisdirile ve ya rosmi tefsir edile bilmaz.
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NOCTAHOBJUEHUE
IJIEHYMA KOHCTUTYIIMOHHOI'O CYIA
A3EPBAVKAHCKOH PECIIYBJIUKH

O ToaxoBanmnu crareii 1193 u 1200 I'paxaanckoro kKomexkca
A3zepOaiigkanckoil Pecny0JinKu B HX B3aUMOCBS3H

8 ssuBapsa 2021 roxa r. baky

[lnenym  KonctutryumonHoro cyna  AzepOailgxaHCKoOU
Pecnybnuku B cocraBe ®apxama AOmymiaeBa (TpeacenaTens),
Counbl CanmanoBoi, Cynabsl ['acanoBoii, PoBmana lcmaumoga,
Jlxeiixyna [apamxkaeBa, Padasna ['Banaaze, Maxupa Mypanosa,
Hcer Hamxadosa(cynpsa-noknaaunk) u Kavmpana [laduena,

C ydyacTueM cekpetaps cyna Papauga Anuena,

B cooTBercTBUM ¢ 4acThto VI cratbm 130 Kouctutynuwu
AzepOaiimxanckoir PecnyOmuku, crtatesimu 27.2 uw 33 3akoHa
Azepbaiimkanckoit PecriyOnuku “O Koncrturymmonnom Cyne” u
cratbei 39 BHyrtpeHHero ycraBa KoHCTHTyHMOHHOrO cyaa
AzepOaitxkanckoir PecnyOnuku Ha oOcCHOBaHUM oOpamieHus
Cymrautckoro anemsinuoHHoro Cyma paccMoTpenl B CyneOHOM
3aCelaHiM, IMPOBEJCHHOM B IOPAJIKE CIEUAIbHOW MUCbMEHHOU
IpoLEeAyphl 0COO0T0 KOHCTUTYIIHOHHOTO MPOU3BO/ICTBA, KOHCTUTY-
HUOHHOE n1es10 0 TonkoBaHuu crarer 1193 m 1200 I'paxganckoro
Kojiekca AzepOaiimkanckoil PecryOnrky B X B3aUMOCBSI3H.

N3yuuB u o6cynus aokman cyapu M. Hamkadosa, mo memy cyx-
JIEHUsS] TIPEJCTABUTENICH 3aMHTEPECOBAHHBIX CyObeKkTOB Cynpu
CywraiibiTckoro anemisauuonHoro cyna C.l'agapu u 3aBeyroniero
OT/JEJIOM SKOHOMHUYECKOTO U COIIMAJIbHOIO 3aKOHOATEelbCTBA
Anmapara Munnu Memkinca Aszepbaiimkanckoit PecmyOnuku
M.ba3biroBa, crienpanuctoB BepxoBHoro cyma A3zepOaiixaHCKOM
Pecriyonuku u bakuHCKOro AMNEIUISIIIMOHHOTO Cy/a, 3aKII0YCHHE
dKCIIepTa- 3aBeAyromiero kadeapor mpaBa HanmonanbHOW akaje-
MUY aBUALIUU, IOKTOpA IOpuandYeckux Hayk A.Pyctam3ajae u marte-
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puansl nena, [lneaym Koncrutynmonnoro cyna AzepbaiimkaHCcKon
Pecry6nuku

YCTAHOBMRIJ:

CyMraibITCKUl aneJuIIUOHHBIN cy obpatmiics B KoHcTuty-
UOHHBIN cyn AzepOaitmkanckon Pecryonmuku (manee — KoncTu-
TYIIMOHHBIN Cya) ¢ mpocb0oit 0 TonmkoBanuu crateit 1193, 1194 u
1200 I'paxxpanckoro koaekca AsepOaiikanckoil PecnyOnnku
(manee — I'paxkaaHCKUN KOJEKC) C TOUKM 3peHusi crtarbu 60
Konctutynmum  AszepOaiimkanckoir PecnmyOmmkm — (mamee —
Konctutymms).

N3 oOpaimienus cienyer, 4yTo MUCTUbl, Al A3UMU U JIpyrue,
NOJaIM UCK MPOTUB OTBETYMKOB A3uMu AbOaca W APYrux BbIJIBH-
HYB Takue TpeOOBaHUs, KaK HUX TOKOWHOMY OTIy A3uMuU
DliHy/1axy, MO MpaBy COOCTBEHHOCTHM YaCTUYHOE PaCTOP)KEHUE
JIOTOBOpPA O JIAPEHUM NPHUHAIJICKABILIETO €My 3aropoJHOrO JI0Ma,
pacmoyIOKEHHOTO 0 aapecy: AauHblii maccuB Hosxawbl, 137 B,
r. CyMraupIT.,0TMEHa Kyl4eil IpU3HAHUE IIpaBa MOJIb30BAHUS 3EM-
Jeil ¥ mpaBa HacjeJI0BaHUS 4acTU JIOMa, U JAp., OHU MPOCHIIN yBe-
JMYEHUS MOTYIIUX IPUYUTATHCS UM 00s3aTeIbHBIX JTOJEH.

Hck obOocHOBaH TeM, YTO B COOTBETCTBHM cO craThbei 1200
['pask1aHCKOTO KOJIeKCa OHU B TpaBe TPeOOBATh BOCTIOIHEHUS 00sI-
3aTeJIbHOM JIOJIM 3a CUET BELIM, ITOJAPEHHOM Haciienoaarenem. Tak
Ha OCHOBaHUM JaHHOW CTAThH, KOTJA BEIllb MOAApEHa Hacjenoaare-
JIeM TpeTheMy JIUILY, JIUII0, 00Jaaroliee IpaBoM Ha 00s3aTENbHYIO
JIOJTI0, B TIpaBe TPeOOBATh BOCIIONHEHUS 00s3aT€ILHON JI0JIM Ha Ty
CYMMY, Ha KOTOpYIO Morjia Obl BO3pacTu ero oOsi3areiabHast A0,
eciu OBl OJIapeHHas Bellb OblIa BKIIIOYEHA B HACIECTBO.

Pemennem CymrailbITckoro ropojckoro cyaa ot 18 pexabps
2019 rona uck He 6b11 ynoBierBopeH. Ccpuasics Ha crarsio 1200
['paxkgaHcKoro KojeKkca, CyJl MepBOM MHCTAHLUU yKazall, 4TO 3aKo-
HoJarenab OOYyCIOBWJI BO3HMKHOBEHHME IpaBa Ha O0sM3aTENbHYIO
JIOJTI0 HAJIM4YKEM 3aBelllanus. To ecTb, HacJIeIHUKH MEPBOI ouepeau
MOTYT 00J12/1aTh MPAaBOM Ha 00s13aTEIBHYIO OO B HACIIEICTBEHHOM
MMYIIECTBE TOJIbKO IPU HAJIWYUU 3aBEUIaHUs, MPU OTCYTCTBUU
3aBELIaHUs HACIEAHUKNA HE UMEIOT TAKOTO MpaBa 1o 3akoHy. B cBsA3u
C 3THM CYJI CYell, YTO B JJAHHOM JIeJie HCTIbI HE B MpaBe TpeOoBaTh

44



Ha ocHoBaHuM ctarbu 1200 I'paxmaHckoro Kojgekca o00s3aTebHOM
JIOJIM HACJEJICTBE MOCKOJIbKY HACIEN0AaTellb HE COCTaBUJI 3aBEIIAHNS.

AnennsiuoHHas jkajio0a UCTIIOB ObLTa 000CHOBAaHA TE€M, UTO CY/I
NEepBOM MHCTAHLMU NPHU Pa3pelIeHUH Jena Jajl OrpaHuYUTEeNIbHOEe
TOJIKOBaHWE coxaepxkanusa crarbu 1200 ['paxxmaHckoro kopekca, B
pe3ysibTaTe He3aKOHHO MOCTABUB BO3HUKHOBEHHUE TMPABO Ha 00s3a-
TEJIBHYIO JI0JIy B 3aBUCMMOCTb OT HAJIMYHUS 3aBEIIAHUS.

CyMrailbITCKuil aneJuIALHOHHBIA CyJl, IPUHUMAsi BO BHUMAaHUE
HaJU4Ke PA3HOIIACHH B Cy/IeOHOM MPAKTUKE MO TAaKUM JIeJIaM, MPU-
men K BBIBOLY, O HEOOXOIMMOCTH TOJIKOBAaHMSI COOTBETCTBYIOIIUX
HopM KoHCcTUTYyHHMOHHBIM cyaoM. OOpaTHUBIIMICS CYUTAET, YTO
HaJU4YMe pa3IuyHbIX MMOAXOI0B B IPABOIPUMEHUTEIBHON MTPAKTHUKE
0 JAHHOMY BONPOCY CO3[Aae€T TPYAHOCTH B pealu3aluud IpaB U
OXpaHsIeMbIX 3aKOHOM HHTEPECOB JIUII, 00JIaIalolINX MPaBOM Tpe-
60BaTh 0053aTEIBLHON JI0JIH.

Jlnst BHecCeHMsI SICHOCTM B YKa3aHHbIM B OOpaIIeHHH BOIPOC
[Tnenym KoHCTUTYLIMOHHOTO CyJia, MPEX/ie BCEro, CUMTAET HEe0OX0-
JUMBIM PACCMOTPETh HOPMBI OTHOCUTEIIBHO CYTH U OCHOBHBIX
MPUHIMIIOB TIpaBa HACJIeI0BaHUsI, TOHATUS HACIEICTBEHHOTO UMY-
IIECTBA, a TAK)KE BHUJIaX HACIIECTBA.

Ha ocnoBanuu yactu VII crateu 29 KoHcTuTyumu rocyniapcTBo
rapaHTupyeT npaBo HacienoBaHus. JlanHas Hopma KoHcTuTyium,
Hapsy ¢ IpaBOM 3aBELIaHUs TAPAHTUPYET U MPABO HACIEAOBAHUSI.
Tak rapaHTusi TpaBa HacJEIOBaHMs TMOAPAa3yMEBAECT OCTaBIICHHE
HACJIE/ICTBA, TO €CTh, C OTHOM CTOPOHBI, BOBMOKHOCThH COCTABIICHUS
3aBellaHus, a JPYroi MPUHIATHE HACJIEICTBA U BIaJICHUE UM B Kaue-
CTBE€ HACJIETHUKA.

[IpaBo HacnmenoBaHUs Kak OOBEKTUBHOE TPABO SIBISETCS COBO-
KYITHOCTBHIO TPABOBBIX HOPM, OMPEEISIONINX TpaBuja Mepexoja
UMYIIIECTBA U CBSI3aHHBIX C HUM IPaB U O0S3aHHOCTEH yMepIIero
auna K apyrum gunam. [IpaBo ObITh HACIEAHUKOM, TO €CTh MPaBO
HACJIEJIOBAaHUS KaK CyObEKTHBHOE IPaBO, SIBIISIETCS YAaCThIO TPaxk-
JTAHCKOW TIPAaBOCIIOCOOHOCTH YenloBeKa. Tak, mpaBo ObITH HACIICTHU-
KOM BO3HHUKA€T C MOMEHTA 3auaTusi, a OCyIIECTBICHUE ATOTO MpaBa
BO3MOKHO TOJIBKO TIOCJe pokaeHus (crarbs 25.3 I'paxmaHckoro
KOJIEKCa).

[IpaBo HacimenoBaHus, ABISAACH OJHOW M3 KPYNHEWIIMX MOIOT-
paciieii rpakJIaHCKOTO TIpaBa, 00JagaeT CenuPpuIeCcKUMU MPUHITU-
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namu. K npuHuunamMm npasa HacjaenoBaHUS MOKHO OTHECTH MpPHH-
IUIIbl YHUBEPCAJIBHOTO MPaBOMPEEMCTBA, CBOOOJBI 3aBEIlaHMUS,
3alIUTHl THTEPECOB CEMbHU, 00ECIIeYeHHs ITPaB U UHTEPECOB IPUHY-
JTUTETbHBIX HACIIEIHUKOB, CBOOOIHOTO BbIOOpA JIHII, MPU3BAHHBIX K
HACJEeJ0BaHUIO, 3alIUThl MPaB U HHTEPECOB HAclenoAaTeNs U
HACJIETHUKOB, MMPABOMOPSIKA U HPaBCTBEHHOCTU. Kaxaplil U3 oT™Me-
YEHHBIX MPUHIIMIIOB HAMpaBJIeH Ha o0ecleYeHne JPyroro MpuHIU-
na ¥ MOXKET ObITh OTPaHUYEH B MOPSJIKE W MpeJeax, MperycMoT-
PEHHBIX 3aKOHOJATENIbCTBAM, C YUETOM OIPEACIEHHBIX HHTEPECOB.

HacnencTtBeHHOE€ MMYyHIECTBO, COCTaBIIAIOIIEE OCHOBY IIpaBa
HACJIEIOBaHMs, BKJIIOYAET HMMYIIECTBEHHbIE M JMYHbIE HEUMYIIIe-
CTBEHHBIE IpaBa, Mepexo/sIIre K HacIeHUKAM MOCIIe CMEPTH JIUIa
B MOpsJIKEe ITpaBonpeeMcTBeHHOCTH. Ha ocHoBanusix crartbu 1151.1
I'pasx1aHCKOTO KOJIEKCa, HACIEICTBO (HACIEACTBEHHOE UMYLIIECTBO)
BKJIIOYAET B €€0sl COBOKYITHOCTh MMYILIECTBEHHBIX NpaB (Haclea-
CTBEHHBIN aKTHUB) U 00s3aHHOCTEH (HACIIeICTBEHHBIN MTACCHB), KOTO-
pBIMH Haclenojaresb o0liajan K MOMEHTY cMepTh. B mopsijake
HAcJeJAOBaHUsl TMEPEeXOAUT HE BCe IMpaBa M OO0S3aHHOCTH.
[IpunaanexaBuive HacaeAOAATENO NPHU KU3HH, & TOJIBKO TE€, YTO
MOTYT OBbITh IIEPEaHBbI IPYroMYy JIMILYy B CHILy CBOEH IIPaBOBOM MpH-
POIBL.

I'paxxmanckoe mpaBoO OMpeAenuso JBa BHUJA IMEepexoja Haclea-
CTBEHHOro umymiectsa K apyrum jaunam. CormacHo craree 1133
I'pasxkmaHCKOTO KOZIEKCA, UMYIIIECTBO YMEPIIETO JIUIA (Hacaenoaare-
J151) IEPEXOAUT K JPYTUM JHIaM (HaclaeIHUKaM) B CHITy 3aKOHa JIN0O
3aBelanus, 0o 1no oboum ocHoBaHusIM. HacnenoBanue no 3akoHy
(mepexo MMyIIECTBAa YMEpIIEro K JIMLAM, YKa3aHHBIM B 3aKOHE)
HACTYIaeT B TOM Clly4ae, €ClIi HacleA0AaTeIb HE OCTaBUT 3aBella-
Hue 100 3aBellaHysl MOJHOCThIO MM YaCTUYHO MPU3HAHO HEJeH-
CTBUTEIHHBIM.

Kpyr nui, cuutaroumxcs HacleJHUKAMU 1O 3aKOHY, U O4epes-
HOCTb WX NPUBJICUCHUS K HACIECIOBAHMIO ONPEIEINISIOTCA CTaTbel
1159 I'paxxnanckoro kojekca. B naHHON cTaTbe IpeTyCMOTPEHBI
IISITH DTAIloOB HaciegoBaHusA. B coorBeTrcTBum co crarbed 1159.1.1
Koznekca k HacieTHUKaM MepBOM ouepe OTHOCSTCS JIETH yMepIlie-
ro, peOCHOK, POMUBIIUICS IOCIE CMEPTU HacleAoAaress, *KeHa
(Myx), ponutenu (yceiHOBUTENH ). [Ipu onpeenennu Takoi ouepe-
HOCTH 3aKOHOJIaTeNlb YUUTHIBAJ CTENEHb POJCTBA JIULL, SBISIOLIUXCA
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HacieaHukamu. [Ipu HacnenoBaHuM Mo 3aKOHY HACJIEIHHUKHU B yCTa-
HOBJICHHOM 3aKOHOJIAaTE€ILCTBOM TOPSIKE UMEIOT MPaBO Ha IMOJIyYe-
HUE PaBHBIX JI0JIEN B HACJIEICTBEHHOM HMyllecTBe. Hanuuue Xxots
OBl OJHOTO W3 HACIEIHHUKOB MPEIBIIYIICH Ouepenyd HCKIIoYaeT
HacJIEOBaHUE MO ciuenyrwomen odepeau. [lpu HacimenmoBaHuu 1o
3aKOHY YCIIOBHUS U MOPSIOK HACIEIOBAHUS HE MOTYT OBITh U3MEHE-
HBI HAaclleZ0AaTesIeM.

[Ipu HacnenoBaHUU MO 3aBEUIAHUIO HACJIEICTBO MEPEXOAUT K
JUIaM, YKa3aHHBIM B 3aBelllaHuu. B 3ToM ciyuae ycnoBus u mopsi-
JIOK HACJIEZOBAHUS ONIPEEIISIFOTCS BOJIEH HaclIeoaTensi B COOTBET-
CTBUHU CO CBOOOJIOM 3aBelllaHUsl, OHUM M3 OCHOBHBIX IPHUHIIUIIOB
npaBa HaclleJJOBAHMUS.

OpHako clefyeT YYUThIBaTh, UTO MPUHITUI CBOOOIBI 3aBEIIaHUs
HE HOCUT 00s13aTeIbHOTO XapakTepa. Tak, B TPa)KJaHCKOM 3aKOHO-
JaTeNIbCTBE HACJEIOBAaHUE MO 3aBELIAHUI0 U CBOOOJA 3aBEIlaHUs
OTPaHUYMBAIOTCS MHCTUTYTOM MPUHYAUTENbHBIX HaclieqHUKoB. K
HacJeHUKaM, OO0JIalalollMM TIPaBOM Ha 0O0s3aTENbHYIO JOJIIO,
OTHOCATCS JIUIAa, UMEIOIINE MPaBO Ha TOMydYeHUE 00s3aTenbHOU
JIOJIM B HACJIEJICTBE HE3aBUCUMO OT 3aBeliaHus. CyllecTBOBaHHE
3TOr0 Kpyra JroJiedl CBA3aHO C TEM, YTO IPaBO HAacClIeJOBAHMS
BBINIOJIHSIET B OOmIecTBE (PYHKIMIO COIMAIBHOTO OOECIEUEHHUS.
[IpennasHaueHue naHHON (YHKIIMH 3aKII0YAEeTCs B 3al[UTE UHTEpE-
COB JIWII, OTHOCAIIIUXCSI UMEHHO K HacleAHUKaM NEpBOIl ouepenu,
Oomee ONMM3KUX K HEMOCPEICTBEHHO K HACIEHIONATeINI0, BEIYIIHX
KaK MPaBUJIO C HUM, YIPABIISIONIUX COBMECTHBIM XO3SIICTBO HaXO-
JSIIIMXCS Ha €ro MOMEYEHUH WM YYacTBYIOIIMX B TOW WJIM WHOM
dbopMe B MpruoOPETEHUHN ITOTO UMYIIIECTBA.

AHaJU3 NPUBEIEHHOTO B IPakIaHCKOM 3aKOHOJIaTEIbCTBE MOHSI-
TUS 00s13aTEIBHOM JI0JIM B HACIIEJCTBE C TOYKU 3PEHHS MPUHIUIIOB
obecrieueHusI MPaB U UHTEPECOB MPUHYIAUTEIBHBIX HACICTHUKOB, U
3allMThl MHTEPECOB CEMbU KaK OJHUX U3 OCHOBHBIX IMPHUHIUIIOB
IpaBa HACJIeJOBAaHUS MPEICTABISIET BAXKHOE 3HAYEHUE C TOUKHU 3pe-
HUS MOHMMAHMS CYLIHOCTH JAHHOTO MHCTUTYTA, a TAKXKE MpPaBUI
peanu3aiu 3TOro mpaBa MOJYYUBIIUMHU €T0 JTUIAMHU.

OO6s13aTenbHas A0J1s B HACJEICTBE — TPAJAULIMOHHAS YacTh MpaBa
HaclleIOBaHUs, KOTOpash HECET COLMATbHO-IKOHOMUYECKYIO U
MOpanbHYIO Harpy3ky (1eHHOCTh). [loHaTHe 00s3aTenbHON 10NN B
HACJIEJICTBE U KPYI CyOBEKTOB, 00JIaJaloIMX Ha MPaBO HEro, OTpa-
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eHbl B ctatbe 1193 I'pakmaHckoro kojekca. B cooTBeTcTBUU C
JAHHOW CTaThell, IETH, POJUTENIN U jKeHa (MYX) 3aBellaress He3a-
BHCHMO OT COZIEpKaHUS 3aBELIaHUsI UMEIOT 00s3aTENbHYIO OO B
HacJeACTBE. DTa J0Jig JOKHA COCTABISITH IMOJOBUHY TOW JOJH,
KOTOpasi ImpuuMTagach Obl UM IpPH HaciaenoBaHUU (0O0si3aTesbHas
710J151) 110 3aKoHy. [IpaBo Ha TpeboBaHMe 00sA3aTEIBHON IO BO3HU-
KaeT ¢ MOMEHTa OTKphITUA 3aBemianus. [IpaBo Takoro TpeboBaHus
NEPEXOJIUT MO HacJIeACTBY. [pyrue HacneAHUKHU BBICTYNAIOT MEpex
JUIIOM, UMEIONUM TIpaBo TpeOoBaHUs 00s3aTeIbHOM JOMU Kak
COBMECTHBIC TOJDKHUKU (cTaThs 1194 [paxkmanckoro koaekca).

[IpaBo oOs3aTenbHOM JOMW B 3aBEIIaHUU — ATO MPABO HA MUHHU-
MaJbHYIO JIOJI0 00BEM YCTAHOBIIEH 3aKOHOJATEILCTBOM MPEI0CTaB-
JSEMYI0 TPUHYIUTEIBHBIM HACIEAHUKAM (JI€TAM, POTUTENSM H
xKeHe (My)Xy) HaclenojaTess), pasMep HE3aBUCHUMO OT HaJIUYHs
3aBeIIaHus.

Koncturynuonsnsiit Cyn HEOIHOKpPAaTHO OJPOOHO aHATU3UPOBAI
HOPMBI, CBSI3aHHBIE C MHCTUTYTOM OOSI3aTE€NIbHOM JOJNHM B HACIe-
CTBE, W TMPUHSI P MOCTAHOBIECHUH, PACKPBIBAIOIIMX CYIIHOCThH
JTAHHOTO MHCTUTYTA M €T0 POJIb B )KU3HU OOIIECTBA.

Cornacio chopmupoBanHod [lieHyMOM NpaBOBOM MO3UIUH,
3aKperieHue NHCTUTYTA 00s3aTeIbHON JTOJU B YKa3aHHOM TOPSIIKe
CBSI3aHO C CYIIECTBOBAHHMEM IIpenieioB (TpaHuIl) MpaBa 3aBeliaTh U
OBITh HACJIGTHUKOM C TOUKH 3PEHHUS COIMAIBHON CIPaBEITMBOCTH.
Tak, Ha ocHoBaHuu ctarbu 1193 I'paxkmaHckoro kojaekca, 3aBelia-
TeJh HE MOXKET Ha OCHOBAHUU 3aBEIAHUS JHUIIUTh 3TUX JIUI TIpaBa
Ha MMOoTy4YeHue 00s3aTeNbHOM 1071 B HacheAcTBe. Onpenensis TakuM
oOpazom B cratke 1193 I'paknanckoro kojekca Kpyr Jinil, o01aiato-
IIUX TIPaBOM Ha 00s3aTEIbHYIO JOJII0, TO €CTh yKas3bIBas B UUCIIC
HACIIETHUKOB MO 3aKOHY MMEHHO HACIIETHUKOB TIEPBOM Ouepenu,
3aKOHOZATEINb MPECIeAyeT IeIb 3alUThl U COXPAHECHHS] CEeMEMHBIX
otHomenuii (I[ToctanoBnenne «O MpoBepKe COOTBETCTBUS CTAThU
1193 TI'paxnmanckoro Komexca AszepOaitmkanckoit PecnyOnuku
yacTsM | u Il crareu 13, wactsam I, 11 u III ctateu 29 Konctutyiuu
Azepbaiimxanckoil Pecrryonukm» ot 20 oktsa6ps 2011 rona).

[Ipeobnaganue MHTEPECOB YJICHOB CEMbH, COCTABIISIONINX SUCH-
Ky TPa)XIaHCKOTrO 0OIlecTBa, HaJl MHTEpeCaMu IPYTHX, JHI] BbITE-
KaeT M3 MPUHIMIIA 3alIUTHl HHTEPECOB ceMbu. Ha ocHOBaHMM HaH-
HOTO IPHUHIINAIA, YKOHOMUYECKOe oOecleueHrne umyliiecTBa (omnpe-
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JICJICHHOM 4YacTW MMYIIECTBA), MPUHAAJIEKABIIETO COOCTBEHHHUKY
IIPH KU3HH TIOCJIE €r0 CMEPTH, JOKHO MPUHAIICKATh B OCHOBHOM
OJU3KUM ujieHaM ero ceMbt. O0aas IpaBoM pacropsiKaThCs MPH-
HAJUICKAIUM €My TpH KU3HU UMyliecTBOM. COOCTBEHHUK OJTHO-
BPEMEHHO HECET ONpPEIEICHHYIO OTBETCTBEHHOCTh MEpE] CBOUMHU
JE€TbMHU, a TaKXKe APYTrUMU OJIM3KUMHU YICHAMH CEMbH. JTa OTBET-
CTBEHHOCTh COOCTBEHHHMKA OOECIIEYMBAETCSI WHCTUTYTOM 00s13a-
TEJIbHOW JOJIHU B HACIIEICTBE, 3aKPEIJIEHHBIM B IIPaBE HACJIEOBAHMS
nociie ero cmeptu. [Ipu 3ToM nuam, CBsI3aHHBIM € Hacje10/1aTelIeM
ONTU3KUM POJICTBOM (JIETH, MYK, KEHA, POAUTEININ), HE3aBUCHUMO OT
BOJIM HACJIEIO/IaTeNsl BbIACNIAETCS 00s13aTeNibHAast 10151 B HACJIE/ICTBE.
Takum o06pa3zom, 3akperuisii MHCTHTYT O0Os3aTeIbHON J0JU B
HACJIE/ICTBE, 3aKOHOAATElIb MPECIEAYEeT 1eNlb 3alIUTUTh CEeMEITHbIe
OTHOINICHHSI OT HEOOyMaHHOTO PEIIECHHUS OTHOTO U3 YWICHOB CEMbH,
KOTOPO€, HE YUYUThIBasi MHTEPECOB JAPYTUX YJICHOB CEMbH, MOXKET
HaHECTH ymepO HaJEKHBIM U 3J0POBBIM CEMEWHBIM OTHOIIICHUSM U
UHTEpECAM.

Urto kacaercs MOCTaBIEHHOTO B OOpAIllEHUH BOIIPOCA B CBS3H C
NpHUBEICHUEM TpaBa Ha TpeboBaHHEe 00s3aTeIbHON A0 B 3aBUCH-
MOCTb OT HaJIM4usl 3aBELIAaHUA. CIEAYEeT OTMETUTD, UTO cTaThs 1193
I'paxxmaHckoro Kofekca ompenessieT Kpyr JiHil, oOnajaroiiux mpa-
BOM Ha 00sI3aTENIbHYIO JIOJI0, UMEHHO B COOTBETCTBUU C(HOPMUPO-
BaBIIIUMUCS NMPABOBBIMHU M MOPAJIbHBIMU MPUHILIUIIAMU B OOIIECTBE.

Kak yxe oTrmeudanock, 3aKOHOAATEIb, UCXOAS M3 LeJleil crarbu
1159.1.1 IpaxknmaHckoro KoJeKkca, KOTopas MpeaycMaTpUBaEeT
HACJICTHUKOB MEPBOI ouepenu, 3aKpenuia Kpyr JIKL, 00aJatonmx
IIPABOM Ha 00s3aTeNIbHYIO JOJ0. JTO CBUJETENBCTBYET O TOM, YTO
nosnoxenus: cratbu 1159 Kopekca BrICTymaeT B Ka4ecTBE OIpelie-
JSAIOIIEH HOPMBI B OTHOILIEHUU cTartbu 1193, u mepeuyucieHHble B
Hel Juua ykasasbl Takke B crarbe 1159.1.1 Konekca.

Ha ocHoBaHuU BBINIEU3TOKEHHOTO MOXXHO MPUUTH K TaKOMY
BBIBOJTY, UTO 3aKOHOJATEIIb, UCXO/ISI U3 KOHCTUTYIIMOHHOTO 3HAUYCHUS
WHCTUTYTOB HACJIEICTBEHHOTO U CEMEIHOro MpaBa, BKJIIOYWI B
[’parkmaHcKuii KOJEKC MOHITHE «00s3aTeNIbHAs OIS U, ONPEIACIIUB
TakuM oOpa3zoMm B ctarbe 1193[paxaaHckoro kojaekca Kpyr JIMII,
oOaaromux MpaBoM Ha oO0s3aTenbHasl JOMI0, oOecredmsT mpaBa
HACJICIHUKOB MEePBOM ouepeau (MPUHYIUTEIbHBIX HACIEIHUKOB) Ha
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COXpaHEHUE MUHHUMAJIbHOU JOJIA, TPEAOCTABICHHON UM IO 3aKOHY,
HE3aBHUCHUMO OT HaJIM4usl 3aBELAHUS.

Opnako OyKBaJbHOE TOJKOBAaHWE BBIPAKEHHWH «3aBemiareib U
HE3aBUCUMO OT COJICp’KAaHMS 3aBEIIaHUsA», OTPAKEHHBIX B CTaThe
1193 I'paxk1aHCKOTO KOIEKCA, TO €CTh MpaBa Ha 00s3aTeNbHYIO OO
MIPUBEICHUE B 3aBUCHUMOCTh B HACJIEJCTBE OT HAJIMYMS 3aBEIIAHUS
U, TEM CaMbIM, OT BOJIM 3aBellaresi, IPOTUBOpeYa 0OIIEeCTBEHHBIM
OTHONICHUSIM, 3alTUIIIAEMbIM UHCTUTYTOM 00s3aTeIbHON J0IH, TPU
OTCYTCTBHUM 3aBEIIAHUS, MOKET IMPUBECTU K HHOMY OTHOILLICHUIO K
HACJIEIHUKAaM NepBor odepenu. To ecTh K Juiam, HaXOAAIIHUMCS B
TeX e POJCTBEHHBIX C HACIEA0AATENeM; JIMIICHUIO UX TPH HE0OX0-
JTUMOCTH TIpaBa COXpaHEHHUE 00s3aTeNIbHOM JI0IH, a TaK)Ke Hapylle-
HUIO CYTH BBIIIEYKA3aHHBIX OCHOBHBIX ITPUHILIMIIOB U MPUBEICHUIO
uX B 0€CCMBICIIEHHOE COCTOSIHUE.

Takum oOpazom, [lnenym KOHCTUTYLIMOHHOTO Cylda OTMEYaeT,
YTO U3 YMCJIa HACJIEIHUKOB I10 3aKOHY, IPaBO HACJIEIHUKOB NEPBOM
oyepeau Ha 00s3aTeNbHYIO JIOJII0 B HACJIEICTBE HE CBSI3aHO C 3aBe-
[IAHUEM | SIBISIETCS CYOBEKTHBHBIM IPABOM, BO3HHUKAIOUIUM B
pe3yapTaTe HApYLIEHHS UX MPaB, KOTOPOE HEBO3MOXXHO U3MEHHUTH B
OJTHOCTOPOHHEM TMOPSIKE M HCIOJHEHHWE KOTOPOro HOCUT 00s13a-
TEJIbHBIN XapaKTep.

Urto kacaeTcst MIOCTABICHHOTO B OOpaIlleHUU BONIPOCA O HATMYHUH
y HaCJIEJHHKOB IO 3aKOHY IpaBa TpeOOBAaTh BOCIIOJIHEHUS 00s3a-
TETHHOU JIOJIH HEOOXOTUMO OTMETHUTh, YTO ITO TPABO, OTPAKEHHOE
B ctatbe 1200 ['pakmaHCKOTO KOAEKCa, CIYKHUT, 3alATE UMYILE-
CTBEHHBIX MpPaB MPUHYAUTEIbHBIX HACIEAHUKOB OT CYyObEKTHBHOMU
BOJIM 3aBelllaTelis Kak OCHOBHOM IIeNIM MHCTUTYyTa 00s3aTelbHOU
JIOJIA U, KaK MOCTaBJIEHHOTO B OOpallleHUH BOMIpoca O MpeaoTBpa-
HIEHUIO HAPYIICHUS MPUYUTAIOIIEHCS UM 00s3aTeIbHOM 10U,

[Topsnok onpenenenus pa3mepa 00s13aTeNIbHON A0IH MPEAYCMOT-
peH B ctatbe 1195 I'paxkmanckoro kojaekca. Ha ocHOBaHMU JJaHHOM
CTaThH MOJHBINA pa3Mep 00sI3aTeNbHOM 10U ONIPEIESIETCS U3 BCETO
HACJIEJICTBA, BKIIFOUAsi UMYILIECTBO, IPEAHA3HAYEHHOE IS BBIIOJIHE-
HUS 3aBEIATEIFHOTO 0TKa3a WJIM KAKOTO-TO JEHCTBUSI JJIsl OOLIEIO-
JIE3HBIX LEIIEH.

WNuorna Hacnenogarens 10 CMEPTU MOXKET IMyTeM 0e3BO3ME3THO-
ro OTUYXJAECHUS MMYLIECTBA HA, HE TOJIBKO MO 3aBELIAHHUIO, HO H
OCHOBAaHWHU JOTOBOpA JApPEHHUs JIMIIUTh 3aKOHHBIX HACJIEIHUKOB
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ATOTO HACJEJCTBA WIM YMEHBIIUTh pa3Mep HaclIeICTBEHHOTO UMY-
mecTBa. B 3TON CBA3M ciegyeT OTMETHUTBh, YTO PACIOPSHKEHHE
COOCTBEHHMKOM CBOMM HMYILIECTBOM M JApEHHE SIBISIOTCS OAHUM
U3 €ro KOHCTUTYIMOHHBIX IpaB. OrpaHUYeHUE 3TUX IPAB MOXKET
UMETh MECTO TOJIbKO B 3aKOHOAATEIbHOM MOPSIKE, IPUUEM TaKoe
OrpaHUYEHUE JOJHKHO CIYXKHUTh 3alIUTE OOIEUYEeIOBEYECKUX IpaB
JOPYTHUX JIHLIL.

[TockonbKy MHCTUTYT HACJIEACTBEHHOIO IIPABa PETYJINPYET Ipax-
JTAHCKO-IIPABOBBIE OTHOILIEHUS MEXAY IPYIIIONH HOPM CEMEWHOTO U
UMYILIECTBEHHOIO IIpaBa, yKa3aHHE€ OTHOCHUTEJIbHO OrpaHUYEHHUs
NIOJAPEHHOM BEIIM IIPABOM HACJICJOBAHMS, IIPEIyCMOTPEHHOU B
rase 32 ['paxaaHckoro kojaekca. /JlaHHas miaBa, 3aKperuisisi HOpMBI
OTHOCUTENBHO JApEHHMs], ONPEIEISIETCS JIOrOBOp O JapeHus, Kak
3aKJIFOYAEMBbII TP KU3HU J1I0TOBOP, 110 KOTOPOMY JapuTeb obora-
1IaeT 0JapsieMOro J1apeHUEM YacTH CBOEr0 MMYIIECTBA U MPU 3TOM
TaK)Ke JapeHHe, He OOyCIIOBIMBAETCS HUKAKOW OTBETHOM yCIIyrou
CO CTOpPOHBI ofapsieMoro (ctaths 666.1 ['paxkgaHcKoro Kojekca).

Crarpst 667 I'pakgaHCKOTO KOAEKca, ONpeessionias Crnocoo-
HOCThb JIapuUTh M NPHUHUMATh Jap, MNpPelyCMaTpUBAET YCIOBUS,
HeoOXouMBbIe Ui OocyllecTBIeHUs napeHus. Tak, B ctarbe 667.1
Konekca yka3zaHo, 4To eecnocoOHOE JIMIIO BIIPaBe PacropsKaTbes
CBOMM HMMYULIECTBOM IIyTEM JapeHUs, MOCTOJBKY IOCKOJIBKY 3TO
MMYIIECTBO HE OTPAHUYCHO OO0IIIeH COOCTBEHHOCTHIO CYNPYTOB MM
HACJIEICTBEHHBIM IIPABOM.

XOTsl B COOTBETCTBYIOLIEH CTAaThE HE YKa3aHO B TOYHOCTH, IpaBa-
MU KAaKUX HacCJICJHUKOB KOHKPETHO OIPAaHWYMBACTCS, B3aUMHBIN
aHanu3 (yHKIMOHAIBbHOW cBa3u crared 667.1, 1193 u 1200
I'parxmaHCKOTO KOZEKCa, a TAaKKE BBIIICOTMEUEHHOE, CBA3aHHOE C
MPUHIMIIAMH HACJIEICTBEHHOTO MpaBa, 03BOJIIOT TOBOPUTH O TOM,
YTO 3aKOHOJATENb OTPAaHUYMJI peaju3alli0 CIOCOOHOCTH JApHUTh
YacThlO0 JApPUMOI0 MMYILIECTBA, BKIIOUYEHHOIO B COOTBETCTBUM C
HOpPMaMH HAacCJIEICTBEHHOIO IIpaBa, B HMYIIECTBEHHYIO JOJIO.
[Ipuuuraromtyrocs U3 4uciia HACIEAHUKOB IO 3aKOHY-HACJIETHUKAM
NEPBOW Ouepenn, TO €CTh JIMLaM, 00Ia1alolMM [IPaBOM Ha MOJIyde-
Hue 00s13aTeIbHON JI0JIH.

Takum oOpa3om, npumeHeHue B ctarbe 667.1 I['paxkganckoro
KOJIEKCA IOJIOKEHUSMHU, KacaroUIMMUCS HACJIEI0BaHUS ONpPEIEIICH-
HBIX OIpPaHUYEHUH JUIsi COOCTBEHHMKA P 3aKJIIOUEHUHU JI0rOBOpa
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JTapeHusi, CIIYXKUT 3alIUTE CYyTH U MPUHIIUIIOB WHCTUTYTa HACJIENO0-
BaHUsI, MHTEPECOB CEMbHM M 3aKpEIUIIeT MpaBa Ha COOTBETCTBYIO-
YO JIOJTFO JIJIs JIKII, 00JIaJaf0IINX MIPaBOM Ha 00S3aTEIBbHYO JOJHO
B HACJIEJICTBE, MPU HACJIEIOBAHUM KaK IO 3aKOHY, TaK U IO 3aBella-
HUIO. YUYUTHIBasA, TO, YTO JOTOBOP O JIAPEHUU HOCUT B ITOM CTaThe
0€3BO3ME3THBIN XapaKTep, 3aKOHOJATeIh YCTAaHOBUB TaKOE€ Orpa-
HUYEHHE Ha JapeHHe, MpeciieIoBall 1eb NMPeJoTBPaTUTh HapyIlle-
HUE 00s3aTEeNIbHOM JI0JIM HACJIETHUKOB, OOJaNaloIIuX MPaBOM Ha
00s13aTeNIbHYI0 JIONIO, B pe3y/IbTare PaclopsHKEHUH, OTJaHHBIX
Haclea0aTesIeM IPH KU3HH 0 Pa3TMYHBIM MOTHUBAM.

B mpomomkeHne OTMEUEHHOM HOPMBI C TOYKH 3pEHMs TpaBa
HacsienoBanus B crarbe 1200 ['paxk1aHCKOTO KOIEKCA MPEeyCMOTpe-
Ha MPOoIlelypa BOCIOIHEHUsI 00s3aTebHON JOIH 32 CUET MOJapeH-
HOM Bemn. Ha ocHOBaHMM NTaHHOM CTaThH, KOTAA BEIIb MOAApPEHA
HaclefoaTeNieM TPETheMy JIMIly, JHUI0, oOJjajaroliee MmpaBoM Ha
00s13aTeNIBHYIO JIOJIIO, BIpaBe TpeOOBaTh BOCIIOJHEHUs 00sI3aTelb-
HOH JIONM Ha Ty CyMMY, Ha KOTOPYIO €ro oOsi3aTelbHasl OIS, €CIIH
OBl TIOZJapeHHas Bellh ObUTa BKIIIOUEHA B HACHeACTBO. Jlap He mpu-
HUMAaeTCsl BO BHUMAHUE, €CIIM BO BPEMEHU OTKPBITHS HACJIEJICTBA OT
€ro rnepeaayy MpoIuio J8a roja.

OTMeueHHas cTaThsl, OTpaHUYMBAsI CPOKOM MPABO JIUII, 00Jaat0-
IIUX [TPAaBOM Ha 0053aTeIbHYIO J0JII0, TPeOOBaTh BOCTIOJHEHHUSI 00s-
3aTesIbHOM J0JIH, PU3Haia BO3MOXKHBIM BOCIIOJIHEHUE IAHHOW 10U
TOJIBKO 3a CUET BEIllM, OT Mepeaud KOTOPOH He MPOIILIO JiBa roja.
YcTaHOBIEHHE B 3aKOHOJATENIBCTBE TAKOTO OTPAaHUYUTEIBHOTO
CpoKa, B OCHOBHOM HaIlpaBJI€HO Ha COXpaHEHHWe OajaHca B obec-
MEYECHUH TTPABOBOTO JOBEPHUS C TOUKH 3PEHUS JOTOBOPOB JIAPCHMUSI.

TpeGoBaHre BOCTIONHEHUST 00S3aTEIIBHON JIOJIH, SBISISICH 0COO0M
dbopmoii mpaBa Ha O0S3aTENbHYIO OO HOCUT CyOCHAMAPHBIM
xapaktep. OCHOBHasI 1€ 9TOTO TPEOOBaHUS 3aKJIFOUAETCS B BOC-
CTAHOBJICHUU HApPYIICHHBIX MpPaB HACICAHUKOB IO 3aKOHY MYyTEM
MPEIOTBPAIEHNST OTMEHBI WJIM YMEHBIIICHHS 00S3aTeIbHON JIOJH
MOCPEJICTBOM JapeHus. TpeGoBaTh BOCTIOTHEHUS MOTYT JIHUIIA, TIepe-
yuciieHHble B ctarbe 1193 ['paxnanckoro kogekca. [Ipu BbIaBHKE-
HUU TAKoro TpeOOBaHHUS MOAApEHHas Bellb BOOOpakaeMo mpubdaB-
JseTCcs K HacJeICTBEHHOMY HMMYIIECTBY, CTOMMOCTh HACJEICTBA
PaCCUUTBIBACTCSI BMECTE C ATOU YaCThIO, ONPEACISICTCS pa3Mep 00s-
3aTeIpbHONM JIONH, W B Clydae HeoOeCrleueHus NaHHOTO o0hema,
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BBITUIAYMBACTCS] HE BOCIOJIHEHHAs] MPUYUTAIONIASCSA YacTh HACIEA-
HUKaM, 00J1a/1al0IMM MPaBOM Ha 00s3aTeIbHYIO0 JOJIIO.

Kak Bunno n3 conepxanus ctateu 1200 ['paxxmanckoro xogekca,
obecrnieueHust TpeOOBaHUS MOMOIHEHUIO JJIT HEOOXOAUMO OJTHOBpE-
MEHHO€ BBINOJIHEHHE HECKOJIbKUX YCIIOBUI:

— UCTel JOJHKEH BXOJIUTH B YMCIIO JIML, 00Ja/1al0IIHX [TPaBOM Ha
00s13aTeNIBHYIO J0JIIO0;

— BEIIb JTOJDKHA OBITH TIEpeiaHa B COOCTBEHHOCTh TPETHETO JUIA
yTEM J1apeHus;

— C MOMEHTA JIapeHHS BEIU He JIOJDKHO MPOUTH Ooliee ABYX JIET;

— ecnu OBl JaHHAs BeUlb BXOJMJIA B HACIEACTBO, TO pa3Mep
HACJIEZICTBEHHOTO UMYIIIECTBA JJOJHKEH ObUT YBEITHUUTHCS.

[Inenym KoHcTuTynmoHHOro cyma emé pas OTMEYaer, 4To,
TIOCKOJIBKY 00s3aTenbHast J0Js ABISETCS 0Jeil B 00s3aTelbHOM
HOps/IKe, MPUUYUTAIOMICHCS NPUHYAUTEIHHOMY HACICIHUKY U3
HACJIEACTBEHHOIO UMYLIECTBA, TO U3 YKCJIA HACIEIHUKOB 110 3aKOHY
NepBOil ouepean HaCIeIHUKHU (AETH, POAUTENN U jKeHa (MyXK) 3aBe-
I1aTelisl) NOIYYaroT 3Ty JI0JII0 HE3aBUCUMO OT BOJIM HACJIEAO0AATEIS.
OpHako mpu OTCYTCTBUU 3aBEIIAHUS, TTOCKOJIBKY B YHACJIEIOBAHHOE
UMYIIIECTBO BXOJAUT M oOs3areibHast J0Js, HE OCTAeTCs MOITOMY
HE0OXOTMMOCTH B 3aIIIMTE MpPaBa Ha TAaKyIO 00s3aTEIbHYIO OO KaK
npaBwiIo. A B ciyyae JapeHus, MOCKOJIbKY HapyIleHa J0JIs, MPUIH-
TaIOMIAsCAd HACIEAHUKOM B MEPBOMl Oo4Yepe Iy, CUNTAIOIIUMCS JTUIa-
MU, 00JalaoIUMH TPaBOM Ha O0s3aTENIbHYIO JIOJII0, OHU MOTYT
BOCCTAHOBUTH CBOM HapyIIEHHbIE MIPaBa, MOTPeOOBaB BOCIOIHEHUS
00s13aTEILHOM JI0JIM 32 CUeT JAaHHOW MOAapeHHOM BEIH.

VY4eT nonapeHHO! Bely NpU pacyeTe 00s13aTeNIbHOM 1011 Hallell
OTpakKeHHE U B 3aKOHOJATENLCTBE psia CTPaH.

I'paxnanckoe mpaBo deneparuBHoit Pecnybnmuku [epmanuu
YCTAHABJIMBAET 00s3aTENIbHYIO JOJI0 KaK MOJOBUHY JOJIU IpPH
OTCYTCTBUM 3aBELIaHUs, U B CIIy4yae JAapeHHs 3aBellaTeeM Belld
TPEThEMY JIMILY- MIPABO JIMLIA, 00JIAJAI0OUIEr0 MpaBoM Ha 00s3aTesb-
HYIO JIOJI0, TpeOOBaTh BOCIIOJIHEHHUS 00s13aTEIbHON IO Ha Ty
CYMMY, Ha KOTOpYIO Morva Obl BO3pacTu €ro oOs3areiabHas A0,
ecau Obl MojapeHHas Bellb Oblila BKJIIOYEHA B HACIEACTBO (CTaThU
2303 u 2325 I'paxnanckoro kogekca deneparuBHoil PecmyOnuku
I'epmanun).
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CornacHo TrpakJaHCKOMY 3aKOHOAATeNbCTBY @PpaHIly3CKOU
Pecnybnuku, 6€3B03Me3/1HOE MPEOCTaBICHUE UMYIIECTBA, TPOU3-
BOJIMMOE KaK IIPH KU3HU, TaK U OCPEJICTBOM 3aBEIIAHUS, HE MOKET
MPEBOCXOAUTh TOJOBUHY HUMYILIECTBA, MPUHAJJICKAIIETO JUILY,
JENalolEMy pPACHOPSIKEHHUE, €CIM  OHO OCTaBISECT IIOCIE CBOEH
CMEpPTH OJHOTO peOeHKa, TPETU-ECIU OCTABIISIET JBYX JACTEH, 4eT-
BEpPTH, €CIIM OCTaBIsAeT Tpex WU Oosbinee yuciao (ctares 913
I'paxxmanckoro konekca dpaHiry3ckoil pecrmyOauKn).

Kpome Toro, B coorBeTCTBUM € [ pakTaHCKUM KOAEKCOM SAnoHnmn
CTOMMOCTB BCEX BEIIEeH, MPE3EHTOBAHHBIX U MOJAAPECHHBIX B TCUCHHE
OJTHOTO rofia 0 OTKPBITUS HACJIEICTBA, BKIFOYAETCS B CyMMY, KOTO-
past IBJISIETCS OCHOBAHMEM [Tl pacueTa 00s3aTeNbHOM 101U (CTaThs
1030 I'paxxnanckoro xKopekca SmnoHun).

AHanu3upyss COOTBETCTBYIOIUE 3aKOHOAATEJbHbIE HOPMBI,
[Inenym KoOHCTHUTYIIMOHHOTO Cy/na OTMEYaeT, YTO XOTS B CTaThe
667.1 peicTByroniero I'paxaaHCKOro Kojiekca yka3aHO, YTO IPaBO
CcOOCTBEHHHUKA PACTIOPSIKATHCS CBOUM MMYIIIECTBOM OTPAaHUYHBACT-
Csl IPAaBOM HACJIEIOBaHUS, TEM HE MEeHee 00bheM U TMOPSIOK orpa-
HUYEHUS, JAaHHOTO MpaBa U 00bEM MpaB HACICIHUKOB HA 3TO UMY-
LIECTBO HE MPEAYCMOTPEHBI. YCOBEPIICHCTBOBAHNE COOTBETCTBYIO-
HIMX MPaBUII MOCTYXKUJIO ObI B OyIyIlleM rapaHTHH IpaB COOCTBEH-
HUKa ¥ JIUIA, IPUHUMAIOIIETO J1ap, 00€CIeUeHUI0 TPUHIIHUIA ITPaBO-
BOH OIPEEICHHOCTH, a TAK)KE YETKOMY PEryJIMPOBAHUIO IIPaB COOT-
BETCTBYIOIIMX HACJIEIHUKOB MPU OCYIIECTBICHUU HACIEICTBEHHBIX
IIPaBOOTHOLIEHUH.

Ha ocHoBanuu BbiensinoxeHHoro [ienym KoHCTUTYLIMOHHOTO
Cylla CYUTAeT IIeJIeCOOOpa3HbIM YCOBEPIICHCTBOBAHHE 3aKOHOA-
TEJIBHBIM OpraHoMm ctatbu 667.1 I'paxkmaHckoro kogekca o0 orpa-
HUYEHUH TIpaBa JapeHUs HACJIEIOBAHUEM C yUYE€TOM MPABOBBIX MO3U-
W, OTpaKEHHBIX B HacTosieM [locTanoBnenuu.

Bwmecre ¢ TeMm creqyer OTMETUTh, YTO 3aKOHOAATENIbCTBO, MPE-
yCcMaTpuBasi HOPMY OTPaHUYUBAIOIIYI0 BOBMOXXHOCTh JapeHUsl Mpa-
BOM HACJIEIOBAaHNUs1, OJTHOBPEMEHHO IIPEIOCTABICHO HACIIENO0AATEIIO
BO3MOKHOCTb JIMIIICHUS TPU KU3HU MpaBa HACIEIOBAHUS B Mpee-
JaxX COOTBETCTBYIOIIMX ycioBuid. Takum oOpa3om, Hacienonarenb
MOXKET OTCTPAHHUTh OT HACJENICTBA JIFOOOr0 HACIEAHHMKA, BKIOUAs
HacJIeAHUKA, O0O0JaJalolero mpaBoM Ha o00sS3aTeIbHYIO JIOJIO,
NOOWBIINCH TPU3HAHUS €T0 HEJOCTONHBIM HacaeTHUKOM. CortacHO
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cratee 1137 I'paxkpaHckoro kojaekca, He MOXET OBITh HACIEIHUKOM
HU TI0 3aKOHY, HU IO 3aBELAHUIO JIULIO, KOTOPOE YMBIIUIEHHO Mpe-
MATCTBOBAJIO OCYIIECTBICHUIO TOCJIEIHEH BOJIW HACIEAOJaTeNsl 1
TEM CaMbIM CIIOCOOCTBOBAJIO MPU3BAHUIO K HACIIEAOBAHUIO UJTH TIpe-
KPAIICHUIO HACJICICTBEHHBIX TOJIel ce0s caMoro Wi ONHM3KHUX K
cebe L, TMOO0 YMBIIIEHHO COBEPIINIIO MPECTYIUICHUE WM HHOE
aMopaJIbHOE JICVCTBUE MPOTUB MOCIEAHEN BOJIM 3aBeIlaresisi, BbIpa-
KEHHOM B 3aBeIIaHMH(HEIOCTONHBIN HACIEIHUK), €CITU 3TH 00CTOs-
TEJIbCTBA MOATBEPKAEHBI cyqoM. Ha ocHoBanuu crareu 1203 naH-
Horo ke Komekca nuiieHne mpaBa Ha MOMy4deHHE OOS3aTEIHHOM
JIOJTM BO3MOXKHO TTPH HAIMYUU OOCTOSITENIbCTB, BICKYIIUX JIUIIICHUE
MpaBa Ha HACIIEJICTBO B 11eJIOM. JIHIlleHne mpaBa Ha TOTy4YeHHE 00s-
3aTeJIbHON J0JH, MTyTeM OOpaleHus B CyJ MOXKET ObITh OCYIIECTB-
JICHO HACJIeN0AATENeM €€ IIPU KU3HH.

Ha ocnoBanuu Boimensnoxennoro [lnenym KoHCTUTYLIMOHHOTO
Cy/a IPUXOJUT K CIEAYIOIINM BBIBOIAM:

— B cootrBerctBUM ¢ TpebGoBanusimu ctarert 1159.1.1 u 1193
I'paxknanckoro Kojekca npu HacjIeI0BaHUM 110 3aKOHY HACJIEIHUKA-
MU TIepBOW ouepenu (IeTH, POIUTENN U *KeHa (MyX) 3aBeriaress),
HE3aBUCUMO OT HalM4Msl 3aBElIaHUsl C MPABOM Ha 00s3aTENIbHYIO
JIOJIF0 TIPU3HAIOTCS HACIICTHUKH;

— Ha ocHoBanum coaepxxanus crareit 667.1 u 1200
I’paxkmanckoro kojiekca Mpy HACIEAOBAHUM 0 3aKOHY HACJIETHUKU
NepBOi cTeneHu (HacleIHUKU C TIPaBOM 00s13aTeNIbHOM JI0JIH) BIIPaBe
TpeOOBaTh BOCIIOJIHEHUS WX 00S3aTENbHOM IO JaKe MPU OTCYT-
CTBUU 3aBEIIaHUS.

PykoBoactBysacy wacthto VI crarem 130 Konctutynuun
Azepbaitmkanckor Pecryonuku, crarbsamu 60, 62, 63, 65-67 u 69
3akona Asepbaifkanckoit PecrnyOonuku «O KoHCTUTYyITMOHHOM
cyne», Ilnenym KouctutynumonHoro cyma AszepOailiKaHCKOMN
PecniyOmuku

INOCTAHOBMUJI:

1. B coorBercTBUM c TpebGoBanusmu crareit 1159.1.1 u 1193
I’paxxnanckoro kogekca AzepOaiimkanckor PecryOnuku HaclieHu-
KaM{ C MpaBOM Ha 00S3aTeNbHYIO JIOJII0 HE3aBUCUMO OT HAIUYUs
3aBelIaHuUs PU3HAIOTCS HACJIEIHUKHU MIEPBOM ouepeau (J1eTu, poau-
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TeIW U KeHa (My’K) 3aBellaresis) IpH HacIEeJOBaHHHM MO 3aKOHY
JIOJIIO.

2. Ha ocHoBanum coxaepxkanusi crareir 667.1 u 1200
I'paxxmanckoro konekca Azepoaiimkanckoil Pecrryonuku, HacieHu-
KM TEepBOM odepenu (HACIEAHUKHU C MPABOM 00s13aTEIbHOM JOJH)
BIIpaBe TPeOOBATh BOCIOIHEHHs 00s3aTeTBbHON JOMM JaXke NpU
OTCYTCTBUU 3aBEIIAHMUS.

3. [locTraHoBIEHHE BCTYIAET B CUITY CO JTHS OIyOIIMKOBAHUSI.

4. TlocraHoBneHue omyOMuMKOBaTh B TazeTax ‘‘AszepOaiimxan”,
“Pecrrybmnuka”, “Xanr razeru”, “bakunckuii pabounii” u “BectHuke
Koncturynuonnoro cyna AszepOaiipxanckoi Pecryomukn™.

5. [locTaHOBIIEHUE SIBISIETCS OKOHYATEIHLHBIM U HE MOXKET OBITh
OTMEHEHO, M3MEHEHO WM OQUIUAIbHO HCTOJKOBAHO HU OJHUM
OpPTraHOM WJIHU JIUIIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi Cinayat Macoallasinin 16 vo 18-ci
maddsllarinin bazi miiddaalarinin sorh edilmasina dair

25 yanvar 2021-ci il Baki sohoari

Azorbaycan Respublikasi Konstitusiya Mohkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hasenova,
Rovsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze (moruzagi-
hakim), Mahir Muradov, Isa Necefov ve Kamran Sefiyevden ibarot
torkibdo,

moahkoms katibi Feraid Oliyevin istiraki ila,

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesine, “Konstitusiya Moahkemesi haqqinda” Azerbaycan
Respublikasi Qanununun 27.2 ve 33-cii maddelerine ve
Azorbaycan Respublikasi Konstitusiya Mehkemaesinin Daxili Ni-
zamnamasinin 39-cu maddasine miivafiq olaraq, xiisusi konstitu-
siya icraatinin yazili prosedur qaydasinda keg¢irilon mehkemsa ic-
lasinda Sumgqayit Apellyasiya Mohkomasinin miiraciati @sasinda
Azarbaycan Respublikasi Cinayat Macellosinin 178.2.2-ci mad-
desinda nazerds tutulmus “cinayetin tokrar toéradilmesi” alame-
tinin homin Mocoellonin 18-ci maddesi baximindan soerh edilmoe-
sind dair konstitusiya isine baxdi.

Is lizro hakim R.Qvaladzenin meruzesini, maraqli subyektlo-
rin niimayendsalari Sumqayit Apellyasiya Mahkomasinin Cina-
yot Kollegiyasinin sedri V.Cafarovun ve Azarbaycan Respubli-
kas1 Milli Maclisi Aparatinin Dovlet quruculugu, inzibati ve hor-
bi gqanunvericilik sébasinin Insan hiiquqlar {izre qanunvericilik
sektorunun miidiri S.Sadiqovun, miitoxassislor Azarbaycan
Respublikas1 Ali Moehkeamosinin Cinayat Kollegiyasinin sodri
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H.Nasibovun, Azarbaycan Respublikasi Prokurorlugunun niima-
yondesi O.Isayevin ve Baki Apellyasiya Mohkomasinin hakimi
F.Qasimovun miilahizslerini, ekspert Milli Aviasiya Akademiya-
simin Hiiquq kafedrasinin miidiri, hiiquq tizre elmlar doktoru
A.Riistemzadoanin royini vo is materiallarin1 arasdirib miizakire
edorak, Azerbaycan Respublikasi Konstitusiya Moahkemasinin
Plenumu

MUODYYON ETDI:

Sumgqayit Apellyasiya Mohkemasi Azoarbaycan Respublikasi-
nin Konstitusiya Mehkemasine (bundan sonra — Konstitusiya
Mohkomasi) miiraciat ederok Azarbaycan Respublikasi Cinayet
Macalloesinin (bundan sonra — Cinayat Macellasi) 178.2.2-ci
maddeasinde neazerde tutulmus “cinayetin tokrar torodilmesi”
olamoatinin homin Macsllonin 18-ci maddesi baximindan serh
olunmasini xahis etmisdir.

Miiraciate sebab A.Genceliyev baresinde olan cinayat isi ol-
musdur. A.Gancaliyev Sumgayit Seher Mehkemasinin 10 iyun
2020-ci il tarixli hokmii ile Cinayat Macellasinin 178.2.2-ci vo
178.2.4-cti maddaleri ile tagsirli bilinerak 3 il miiddatine azad-
ligdan mahrum etma cozasina mahkum edilmis, Cinayat Macaol-
lasinin 67.1-ci maddesine asasen homin mehkamenin 21 iyun
2018-ci il tarixli hokmii lizro A.Gencsliyeve toyin olunmus cori-
ma coazasinin ¢okilmoamis hissesi sonuncu cezaya tamamile bir-
lasdirilorak ona gati coza toyin edilmisdir.

Mohkomonin hdkmiine asasen A.Gencaliyev ona gbére moh-
kum edilmisdir ki, o, 6zge amlakini ole kecirmoak moqsadils ta-
nis1 K.Qafarovanin etibarindan sui-istifade ederok ise diizeldea-
coyine dair yalan vad verib aldadaraq vahid niyyetle ahats olu-
nan goasdle 2018-ci ilin avvallerinde ve homin ilin fevral ayinin
26-da ondan iki defeye 5000 (bes min) manat mebleginde pul
alib ale kegirmokla deloeduzluq etmisdir.

Bundan basqa o, tekraren tanisi C.ibrahimlinin etibarindan
sui-istifade edarak ondan 2019-cu ilin iyun ve sentyabr aylarin-
da 6 epizod iizre comi 2660 (iki min alt1 yiiz altmig) manat pulu
olo kec¢irorok daloduzluq etmisdir.
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A.Goancaliyev hamginin daleduzluq yolu ile 2019-cu ilin av-
qust ayinda 3 epizod iizre T.Ceferovadan comi 5000 (bes min)
manat; 2019-cu ilin sentyabr ayinda 2 epizod iizro C.Omarovdan
5000 (bes min) manat (onun 3000 (ii¢ min) manatin1 sonra qay-
tarmis); 2019-cu ilin sentyabr-oktyabr aylarinda 3 epizod iizroe
B.Poladovadan 15000 (on bes min) manat pulu ale kecirorok ma-
nimsomisdir.

Miiraciatde geyd olunur ki, A.Gancaliyev avveller 2014-cii il-
do Cinayat Macallesinin 178.2.2 vo 178.2.4-cii maddaleri ilo
3 il miiddatine azadligdan mahrum etmoa cozasina mahkum edil-
mis, 15 iyun 2016-c1 il tarixde cezasini ¢okib qurtarmisdir.

Bu cinayetoe gore A.Genceliyevin mehkumlugu 15 iyun 2018-ci
il tarixde 0denilmisdir.

Hazirk: cinayet isi iizre togsirli bilindiyi deleduzluq emslle-
rinden birini — boyiik ictimai tehliikke toretmeyen cinayati
A.Gaoncoliyev 2018-ci ilin fevral ayinda onun mahkumlugu 6de-
nilono godar tératmisdir. Digar cinayat epizodlar1 iso A.Goance-
liyev mahkumlugu 6denildikden sonra torotmisdir.

Cinayeat Macolloesinin 18.4.1-ci maddesine asason boyiik icti-
mai tohliikke toroetmayon cinayatlor residivin miiloyyon edilmosi
zamani nazoaro alinmir.

Birinci instansiya mohkemaesi hesab etmisdir ki, emoalde tov-
sifedici alamat kimi tekrarliga daxil olan cinayatlerden biri meh-
kumluq 6denilmadiyi dovrde téradilmisdirse ve bu emal lizre ci-
nayatlorin residivi yaranmirsa, mahkumluq 6denildikden sonra
toradilon diger cinayatlor iizre sexsin emalinde cinaysatlorin re-
sidivi miieyyen edile bilmez.

Istintaq orqani ise hesab etmisdir ki, emalde tekrarliqg mévcud
olmusdursa, bele cinayatlor vahid cinayet kimi qiymatlondiril-
moali, tokrar toradilen cinayatin baslangici birinci epizod, sonu
1so sonuncu epizod gobul edilmslidir.

Konstitusiya Meahkemesinin Plenumu cinayat isinin faktiki
hallarina qiymat vermoadan cinayetlorin tekrar toradilmasi moase-
losine miiraciotde gosterildiyi kimi Cinayet Macallesinin
178.2.2-ci maddasinin taleblari baximindan deyil, homin Macal-
lonin 16-c1 maddasinin teleblori baximindan serh edilmesini zo-
ruri hesab edir.
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Bununla bagli Konstitusiya Moehkemasinin Plenumu miira-
ciotde qaldirilan mesalenin diizgiin heall edilmaesi ii¢lin cinayot-
larin ¢oxlugu, cinayetlarin tokrar téradilmasi ve onlarin residivi-
no bir daha nazar yetirilmosini vacib hesab edir.

Cinayatlarin c¢oxluguna dair otrafli acgiqlama Konstitusiya
Mohkomaosi Plenumunun “Azerbaycan Respublikasi Cinayet
Maocolloasinin 18.5, 61.1.1 vo 65-ci maddealerinin serh edilmosi-
no dair” 2013-cii il 18 mart tarixli Qorarinda verilorak gqeyd edil-
misdir ki, cinayetlorin ¢coxlugu dedikda, togsirli soxs torafindon
cinayat masuliyyotine sebab olan ardicil emellarin toradilmesi
vo ya avveller toradilmis horokatlore gore cinayat masuliyyati-
no calb olunmasi ile bagli mehdudiyyat miiddati arzinde yeni ci-
nayotlorin torodilmesi hallar1 basa diistiliir.

Cinayatloarin ¢oxlugunun struktur elementi kimi konkret cina-
yotlor ¢ixis edir. Coxluq, hor biri miistaqil cinayet torkibi yara-
dan iki ve ya daha artiq cinayet emalinin téradilmasini nezarde
tutur.

Konkret cinayatlor, onlarin obyektiv ve subyektiv toraflorinin
olamatlori asasinda qurulur. Bu ndqteyi-nezorden ogurluq, xuli-
ganlig, soygunguluq, riisvetxorluq ve s. ayrica cinayatler hesab
olunurlar.

Coxlugun elementi olan konkret cinayotlorin miixtolif ndvleri
movcuddur ve nezeriyyades onlar sade vo miirokkeb ndvlers bo-
liintirlor.

Sade konkret cinayat o halda miimkiindiir ki, bir emealin mii-
vafiq olaraq cinayet qanununda tesvir olunan bir naticesi olur.
Masalon, ogurluqda bir emel — amlaki gizli yolla talama ve bir
natico — milkiyyet¢inin emlakina vurulmus ziyan moévcuddur.

Sada konkret cinayat homginin cinayat ganununda nazarda tu-
tulmus bir ne¢a naticoyo seboab olan vahid emeldan de ibarat ola
bilor. Belo ki, Cinayat Macollasinin 222-1.2 vo 221-1.3-cili mad-
delori 6zbasina tikinti islorini aparma noaticesinda ehtiyatsizliq-
dan zerorcokmis soxsin saglamligina agir ve ya az agir zoerorin
vurulmasina, hemginin 6liimiine ve ya diger agir naticaloere so-
bab oldugda miivafiq masuliyyeti nezerds tutur. Burada bir emal
vo bir ne¢go natico movcuddur.

Konkret cinayetlore alternativ torkibli cinayetloer de aiddir.
Belo ki, Cinayat Macollasinin 234.1-ci maddesinde gostarilon
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cinayat omali alternativ torkibli olmaqla, onun obyektiv cohoatini
satis magsodi olmadan ganunsuz olaraq narkotik vasitelari ve ya
psixotrop maddaleri soxsi istehlak miqdarindan artiq migdarda
olde etmo, saxlama, hazirlama, emal etmo, dasima taskil edir.

Belolikloa, sade konkret cinayat bir horokatin (ve ya horokat-
sizliyin) ve bir naticenin vo ya bir harakatin ve bir ne¢o natico-
nin, yaxud alternativ heraketlorin moévcudlugu ile saciyyelonir.

Miirekkab konkret cinayatlor sade konkret cinayeatlorle miiqa-
yisode daha goliz struktura malikdirler. Bu cinaystlorde toradil-
mis amalin miirokkeb obyektiv vo subyektiv torafi olur.

Nozoriyyodo miirokkeb konkret cinayetlorin novii kimi uza-
nan, davam eden, miirokkeb torkibli cinayetler, hemginin, alave
agir naticelorin bas vermasi ilo tovsif olunan cinayeatlor (onlar1
bir ¢ox hallarda naticelorine gore tovsif olunan cinayatlor do ad-
landirirlar) qebul edilirler.

Konstitusiya Moahkemaesinin Plenumu miiracietde qaldirilan
masaloye aydinliq getirilmesi ii¢iin davam eden cinayatlorin
mahiyyaetinin a¢iqlanmasini vacib hesab edir.

Azoarbaycan Respublikasinin cinayeat ganunvericiliyi uzanan
vo davam edon cinayatlorin anlayisini vermir. Lakin qanunveri-
cilik bu cinayatlorin movcudlugunu taniyir vo Azorbaycan Res-
publikas1 Cinayeat-Prosessual Macallosinin (bundan sonra — Ci-
nayot-Prosessual Macollo) 74.2-ci maddasinde hamin cinayetle-
ro istinad olunmasi he¢ do tesadiifi xarakter dasimir. Onu da
geyd etmoak lazimdir ki, bu cinayeatlor mehkemse tacriibasinds do
taninir. Belo ki, Azarbaycan Respublikast Ali Mehkemasi Plenu-
munun “Ogurluq, soygunguluq ve quldurluga dair isler iizro
mahkoama tocriibasi haqqinda” 2005-ci il 3 mart tarixli Qerarin-
da gostorilmisdir ki, eyni menbaden gotiiriilen, vahid gesdle
ohate olunan, bir cinayat harakatlorinin mecmusunu teskil edoan,
bir sira oxsar cinayat herokeatlorinden ibarat, davam edon talama
cinayetini, tokrar torodilmis talamadan ferqlondirmek lazimdir.

Konstitusiya Mehkamasinin Plenumu nezariyyada uzanan veo
davam eden cinaysatlore verilmis anlayislara osaslanaraq qeyd
edir ki, uzanan cinayat, horokat vo ya herokatsizlikle téradil-
mokla, fasilesiz, nisbaton uzun zaman oarzinde hayata kecirilon
konkret cinayeat kimi gobul edilir.
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Uzanan cinayat — konkret cinayatdir vo bu sebabdon Cinayat
Macollosinin bir maddesi ile tovsif olunur. Maselen, Cinayat
Macollosinin 228-ci maddesinde nezerde tutulmus ganunsuz
olaraq silahin saxlanmasi.

Davam eden cinayatlor iso zaman baximindan ara vermakle
vahid niyyetle ohate olunan miitemadi toradilon eyni cinayeot
omollarinden ibaratdir.

Davam edon cinayotloro asagidaki olamatlor aiddir:

1) bu cinayetler iki ve daha artiq miisteqil, yeni bir-birinden
zamana goro ayrilan oxsar cinayot amallerindan ibaratdirlar;

2) cinayaetlar bir-biri ile vahid niyyet ve iimumi, yekun natice-
nin alde olunmasi istoyi ile birlesir;

3) hemin cinayatlor cinayetlorin coxlugu kimi deyil, bir konk-
ret cinayat kimi gqiymetlondirilir vo Cinayet Macallasinin bir
maddosi ilo tovsif olunur.

Sexs, talaman1 ogurluq yolu ile edarak diistiniilmiis cinayati bir
neco morhalode hoyata kecirirso onun emellori digar tovsifedici
olametlor olmadig1 halda Cinaysat Macellesinin 177.1-ci maddesi
ile ®hate olunan bir davam eden cinayat kimi tovsif olunur.

Gostarilonlere gore davam eden cinayetlari cinayetlorin ¢ox-
lugundan, o ciimleden tekrar cinayatlorden farqlondirmak Ila-
zimdir.

Konstitusiya Mehkemasi Plenumunun 2013-cii il 18 mart ta-
rixli Qararinda geyd edilmisdir ki, cinayet qanunvericiliyinde ci-
nayatlorin ¢oxlugu termininin adi ¢okilmeassa da, Cinayat Macol-
lasinin 16, 17 vo 18-ci maddalarinda cinayetlorin ¢oxluguna aid
olan cinayetlorin tekrar toradilmasi, cinayetlorin macmusu, ci-
nayotlorin residivi ve onlarin ndvleri ile bagli olan masealoelar
tonzimlonir.

Tokrarliq institutu cinayetlarin ¢oxlugunun an miirekkab for-
masidir vo Cinayat Macallesinde dar menada istifade olunur.

Cinayetloerin tokrar toradilmesinin 6ziinemexsus alamatlori-
nin arasdirilmasi1 mithiim ashamiyyat koasb edir.

ovvalki cinayeat ganunvericiliyinden farqli olaraq, cinayeatle-
rin tokrar térodilmesi Cinayet Macellesinin Umumi hissesinde
miistoqil normada nazerde tutulmusdur. ©Ovvalki Cinayat Macol-
lasinda cinayetlorin tokrar toroedilmasi Macallonin Xiisusi hisse-
sinin normalarinda cinayet torkibinin elamati kimi ve agirlasdi-
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rict hallar1 nazerde tutan zeruri terkib slameti kimi miieyyen
edilmisdi. Hazirda qlivvede olan Cinayat Macellesinin 16-c1
maddeasinde limumi tekrarliq anlayisindan imtina edilmis, xtisusi
tokrarligin ise iki miistoqil novii mileyyen olunmusdur:

— Macsllonin eyni maddasi ile nazerde tutulmus cinayatin iki
dofe vo ya iki defoden cox toredilmesi (Cinayeat Macsllasinin
16.1-ct maddasi);

— yalniz Macollonin Xiisusi hissesinde birbasa gdstorilon hal-
larda, Macallonin miixtelif maddealeri ile nazerds tutulmus iki
vo ya daha c¢ox cinayetin toradilmasi (Cinayet Macallesinin
16.2-ci maddasi).

Maddenin mahiyyatinden goriindiiyli kimi, tekrar cinayeatlor
eyni vo hamcins cinayetlara bdliiniir.

Cinayat Macallasinds nezerde tutulmus eyni torkib alamatlo-
rine malik olan cinayetin tokrar téradilmasi eyni cinayat hesab
olunur (masalan, soxs iki ogurluq cinayeti ve ya ardicil olaraq
iki defe talama moeqsadi olmadan qanunsuz olaraq avtomobil ve
ya basqa naqliyyat vasitasi ale kecirma cinayeti toradir).

Hoemcins cinayetloer ise oxsar torkib elametlorine malik olan
cinayatlorin gosden ve ya ehtiyatsizligdan tekrar téradilmaesi ki-
mi gobul edilir (Cinayat Macallosinin 177-185-ci maddalari).

Belolikla, Cinayat Macsallesinin 16-c1 maddesinde nazoarde
tutulan tekrarliq:

— hom ehtiyatsizligdan, hem de gosden toradiloen cinayetlor
zamani;

— cinayatlori tokrar toroetmis soxs, onlardan heg¢ birine gore
mohkum olunmadig1 halda;

— soxsin iki ve ya daha artiq cinayet toretmasi zamani;

— eyni vo hamcins cinayatlorin toradilmeasi zamani yaranir.

Tokrarliqla bagli Konstitusiya Moahkemesi Plenumunun
“Azorbaycan Respublikast Cinayat Maoacellasinin 333.1 veo
333.3-cii maddealarinin serh edilmasine dair” 2017-ci il 2 iyun
tarixli Qerarinda geyd edilmisdir ki, tokrarliq yalniz o hallarda
yaranir ki, emolloerin hoar birinde miistaqil cinayeatin torkib ola-
matlori olsun, yani ayriliqda gotiiriilmiis hor bir emalde cinayet
torkibi olmalidir.
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Qeyd etmok lazimdir ki, tekrarliq, cinayatlorin real macmusu
vo davam edoan cinayetlor anlayislari ilo miioyyen qarsiliql ola-
godadir.

Hom tokrarligda, hem cinayatlorin real macmusunda iki veo
daha artiq cinayet toradilir. Bu anlayislardan amsale galen cina-
yotlor miioyyean zaman foarqi ile téradilir. Bundan alave, tekrar-
liga daxil olan ve ya real macmunu yaradan biitiin cinayatlor
soxs mohkum olunana qodar toradilir.

Bununla belo, tokrarliq ile cinayetloerin real mecmusu arasin-
da ciddi ferqler do var.

Belo ki, eyni cinayetlorin tokrarlig1 zamani, bu cinaysatlore aid
olan cinayeat omsllori basa ¢atmis oldugda ve ya cinayete cohd
toskil etdikde, toradilonlerin hamisi Cinayat Macallasinin eyni
maddosi ilo ahate olunur. Real macmuda ise har bir cinayot emoe-
li Cinayat Macallasinin forqli maddsaloerinin tasiri altina disiir.

Tokrarliq ilo davam edon cinayetlari birlesdiron odur ki, her
ikisinde eyni ndvden olan iki ve daha ¢ox cinayet toradilir. Bun-
dan olave, bu emoeller arasinda miioyyon zaman kosiyi var.

Lakin homin anlayiglar arasinda miiracietde qaldirilan measelo
liclin boyiik ehemiyyat kasb edon forq ondan ibaratdir ki, davam
edoan cinayotde tokrarliq istisna olunur ve sexsin emoali vahid ci-
nayot kimi tovsif olunur (maselen, ogurluq yolu ile davam edean
talama). Eyni novden olan cinayetloerin tekrarlig1 zamani ise da-
ha sert cozanin toyin edilmasini nazarde tutan Cinayat Macolle-
sinin 177.2.2-ci maddaesi tatbiq olunur.

Belolikla, davam edan cinayeat vahid cinayat olaraq onunla se-
ciyyolonir ki, onu taskil eden eameller imumi maqgsade yonalon
vahid niyysetle birlesir. Homcins cinayatloerin tokrarligi zamani
1so vahid, tok cinaysatler deyil, cinayetlorin ¢oxlugu shomiyyeat
dasiyir. Burada har bir ayr1 emal digoerleri ile faktiki alagede ol-
mur, tokrarliq zamani ona daxil olan cinayatler vahid niyyat ve
iimumi magsadls birlagmir.

Miiraciotde qaldirilan mesealeye cavab verilmesi ii¢lin cina-
yotlorin residivine de diqget yetirilmalidir.

Cinayat Macollasinin 18-ci maddasinde cinayetlarin ¢oxlugu
kimi cinayetlorin residivin anlayist ve novleri miieyyen olun-
musdur.
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Cinayat Macsllasinin 18-ci maddesine asasen, soxsin emalin-
do residivin mdévceud olmasi {igiin iki sort teleb olunur:

— soxsin avvallaer gosden cinayet toroetmoayes gore mohkumlu-
gunun olmasi;

— soxsin goasdoan cinayat torotmasi.

Bununla yanasi, cinayetlorin residivi 6zlinemaxsus Xiisusiy-
yotlore malikdir:

— residivi toskil eden cinayatlorin ardicil olaraq toradilmasi;

— avvaller toradilmis cinayete gére qanunla miiayyen edilmis
qaydada gotiiriilmemis ve ya ddenilmemis meahkumlugun olma-
s1;

— ovvallar toradilmis cinayote goro mehkeme terafinden te-
yin edilmis cozanin tam ve yaxud qisman ¢okilmesi.

Qeyd olunanlardan belo naticoye golmak olar ki, cinayatlorin
residivini cinayetlarin ¢coxlugunun diger formalarindan, xiisusile
do tokrarligdan foerqlendiren xiisusiyyatlor movcuddur. Bunlar
asagidakilardir:

— soxsin avvallor torodilmis cinayeate gore qanunla miioyyon
edilmis gaydada gotiiriilmemis ve ya 6denilmamis mahkumlugu-
nun olmasi;

— soxs torofinden gosden yeni cinayetin toradilmesi (Azer-
baycan Respublikast Konstitusiya Mahkemesi Plenumunun
2013-cii il 18 mart tarixli Qarart).

Nozore almaq lazimdir ki, Cinayat Macaellasinin 18.4-cii mad-
desine asasen residivin miieayyon edilmesi zamani asagidakilar
nozore alinmir:

18.4.1. boylik ictimai tohliike tératmayen cinaysatlor;

18.4.2. yetkinlik yasina ¢atmayanlar terafinden téradilmis ci-
nayatlor;

18.4.3. bu Moacoellenin 83-cii maddesinde nezerde tutulmus
gaydada gotiiriilmiis ve ya 6denilmis mehkumlugqlar;

18.4.4. azadligdan mahrum etms ile bagli olmayan coaza toyin
edilmis cinayatlore géroe mohkumlugqlar.

Gostarilonlari nezoare alaraq Konstitusiya Mehkemaesinin Ple-
numu asagidaki naticelore golir:

— Cinayat Macallasinin 16-c1 maddasinde nazerda tutulan ci-
nayotlorin tokrarlig1 zamani ona daxil olan cinayatlor vahid niy-
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yot vo iimumi moaqgsadle birlogsmir ve har bir ayr1 emal digoerlori
ilo faktiki elagode olmur.

— Cinayat Macollasinin 16 vo 18-ci maddaloerinin telablori ba-
ximindan tokrarliga daxil olan cinayetlorden biri mehkumlugun
O0donilmadiyi dovrde toradildikde ve bu zaman cinayatlorin resi-
divi yaranmadiqda, diger cinayetlor iso mehkumluq 6denildik-
don sonra toradildikde, soxsin emelinde cinayetlorin residivi
miioyyon edilo bilmaz.

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddesi-
nin VI hissasini, “Konstitusiya Mehkemasi haqqinda” Azerbay-
can Respublikast Qanununun 60, 62, 63, 65-67 ve 69-cu madde-
larini rohbaer tutaraq Konstitusiya Mehkemaesinin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikasi Cinayet Macallasinin 16-c1 mad-
desinde nezarde tutulan cinayetlarin tekrarligr zamani ona daxil
olan cinayatlor vahid niyyeat ve iimumi maqsadle birlogmir vo
har bir ayr1 eamal digarleri ile faktiki alagede olmur.

2. Azarbaycan Respublikasi Cinayat Macollosinin 16 vo 18-ci
maddalarinin telableri baximindan tekrarliga daxil olan cinayot-
lorden biri mahkumlugun 6denilmadiyi dovrde toradildikde veo
bu zaman cinayetlorin residivi yaranmadiqda, diger cinayatlor
iso mohkumluq 6denildikden sonra téradildikds, sexsin emsalin-
do cinayatlarin residivi miieyyen edile bilmez.

3. Qorar darc edildiyi glinden qiivveye minir.

4. Qorar “Azerbaycan”, “Respublika”, “Xalq qozeti”, “Ba-
kinski rabogi” gozetlorinde ve “Azerbaycan Respublikasit Kons-
titusiya Moehkemesinin Malumati”nda derc edilsin.

5. Qorar goatidir, heg¢ bir orqan ve ya soxs torofindon logv edi-
la, deyisdirile ve ya rosmi tefsir edile bilmaz.
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NMOCTAHOBJEHME
IJIEHYMA KOHCTUTYIIMOHHOTI'O CYIA
ABEPBANI)KAHCKOM PECIYBJIUKHN

O TOIKOBAHMHU HEKOTOPBIX MOJI0KeHUi crareit 16 u 18
YrosioBHoro Kogexca Asepoaiigkanckoi Pecnydanku

25 sauBaps 2021 roaa ropoxa baky

[Inenym Konctutynumonnoro Cyna A3sepbaitmxanckoit Pecmy0-
muku B coctaBe Dapxama AbOnmynnaeBa (mpeacenarens), CoOHBI
CanmanoBoii, Cynabsl ['acanoBoii, Posmana Vcmaunosa,
Jlxeiixyna [apamkaeBa, Padasrns ['Bamanze (cynbsi-IOKIaT4MK),
Maxupa Mypanosa, Mcsl Hamxagosa n Kampana [lladuesa,

C yuyacTueM cekperaps cyna Papauga Anuesa,

B coorBercTBUH ¢ 4YacTelo VI crarem 130 Koncturynunm
A3zepOaifkanckoir Pecnyonuku, ctatesimu 27.2 u 33 3akoHa
Azepbaiimpkanckoii Pecrryonmuku “O Konctutymmonnom Cyne” u
cratbeii 39 Buytpennero YcrtaBa Koncturymumonnoro Cyna
Azepbaiimkanckoii PecrryOnuku B cyneOHOM 3aceiaHuy, IPOBEAEH-
HOM B MOPSIJIKE MUCHbMEHHOW MPOLEAypbl 0COO0r0 KOHCTUTYIIMOH-
HOTO TIPOW3BOJICTBA, HA OCHOBaHHMH oOOpaiieHuss CyMraibITCKOTO
AnemnsiimonHoro Cyzia paccMOTpern KOHCTUTYLIMOHHOE JIEI0 O TOJI-
KOBAaHMM IPU3HAKAa ‘TIOBTOPHOIO COBEPILIEHUS MPECTYIUICHUS
npenycmMoTpeHHoro B crtarbe 178.2.2 VYromoBHoro Koxekca
AzepOaiimkanckoit Pecrybnuku, ¢ Touku 3peHus cratbu 18 manHo-
ro Kozekca.

W3yunB u obcynuB noknaz cynbu P.I'Banmanse, mo nemy m0BOIbI
MpEICTaBUTENIEN 3aMHTEPECOBAHHBIX CYOBEKTOB IpeacenaTelis
VYronosuoit Komnerun CywmraiibiTckoro AmnemisiuonHoro Cyna
B./I>)xacapoBa 1 3aBeyIOMIETO CEKTOPOM 3aKOHOAATENHCTBA T10 Mpa-
BaM 4E€JIOBEKa OTJeja IOCYJapCTBEHHOIO CTPOMTEILCTBA, aJIMUHU-
CTPAaTUBHOTO M BOEHHOIO 3aKOHOJATeNbcTBa Armnmapara Musuin
Memxmuca AszepbOaiimpkanckoit Pecniyonuku C.CaapiroBa, crneruya-
JUCTOB — mpejacenarens YroiaoBHO#M komieruun BepxoBnoro Cyna
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A3zepOaiimkanckoir Pecnybnuku X.HacuboBa, mpencTaBuUTENs
[Tpoxyparypsl Azepbaiimxanckoii Pecriyonuku O.VcaeBa u cynpu
bakunckoro Anemnsiunonsoro cyga @.['aceimoBa, skcnepra, JOKTO-
pa IpUINYECKUX HAyK, 3aBeaytolero kadeapoii npasa Hamronamns-
HOM ABHanMoHHON Axanemun A.Pyctamzane m marepuaisl Jiena,
[Tnenym Konctutymmmonnoro Cyna Azepbaitmkanckor Pecryomuku

YCTAHOBMUIJ:

CywmraiibiTckuit  AnemnsuuonHsli  Cyn  oOpaTHBIIMCH B
Koncrurynmonssiit Cyn (nanee KOHCTUTYIIMOHHBIN Cy/) TIONPOCHUIT
JIaTh TOJKOBAaHUE IMPU3HAKA “‘TIOBTOPHOTO COBEPIIEHUS MPECTYILIe-
HUS’, MPELyCMOTPEHHOIo B ctarbe 178.2.2 YronoBHOro kojekca
AzepOaiimxanckoil Pecnyonuku (manee — YronoBubsii Kopekc)
¢ TOYKH 3peHus ctarbu 18 nannoro Kogekca.

[Ipuunnoii oOpamieHus: SBUIOCH YrOJOBHOE JI€JI0 B OTHOIIEHUU
A.I'supxanuesa. I[IpuroBopom Cywmraiteitckoro I'oponckoro Cyna
ot 10 utons 2020 roga A.I'stHmKamueB ObUT MPU3HAH BUHOBHBIM TIO
crarbsim 178.2.2 u 178.2.4 YronosHoro Koaekca u mpuroBopeH k 3
rojiaM JIMIIIEHUs CBOOO/IbI, a HA OCHOBAaHHMH cTaThbi 67.1 YrogoBHOTO
Konekca mpuroBopom manHoro cyaa ot 21 utons 2018 rojga HeoTOBI-
Tas 4acTh Haka3aHus B Buje mrpada, HazHaueHHOTOo A.lsSHITKa-
JUeBy, Obla TTOJTHOCTHIO MTPUCOBOKYIUICHA K TIOCJIETHEMY BEPIUKTY
U eMy ObUIO Ha3HAYEHO OKOHYATEIIbHOE HaKa3aHHeE.

CornacHo puroBopy cyaa, A.I'sHkamueB ObUT OCYXXJIEH 3a TO,
YTO C IEJbI0 3aBIAJCHUS YYXXUM HMYIIECTBOM, 3JIOYNOTPEOIIss
noBepueM cBoeit 3nakomoit K.I'agapoBoii, oOMaHy:1 ee, 1aB JT0KHOE
oOernanue yCTpOUTh €€ Ha paboTy, U B pe3yibTaTe MocararesibCTa
OXBaYE€HHOTO €IMHBIM YMBICJIIOM, COBEPILNI MOIIEHHUYECTBO, TOJTY-
yuB y Hee 3a nBa paza 5000 (msATh ThICSY) MaHATOB B Hauaje
2018 rona u 26 (eBpasisa TOro xe roja.

Kpome Toro, oH noBTOpHO, 3710ynOTPeOIsis TOBEPUEM CBOETO 3HA-
xkoMoro Jx.Moparumiu, B utone u B ceHTs10pe 2019 roma copeprimi
MOIIIEHHUYECTBO, MOJTYYUB Y HETro Mo 6 31u30/1aM B 0011EeH CII0KHO-
cth 2660 (1Be THICAYHU MIECTHCOT MIECTHAECAT) MAHATOB.

OpnnoBpemeHHo A.I'THIKaIMeB MmyTeM MOIICHHUYECTBA MOTyYr U
npucBomst B aBrycre 2019 roma mo 3 smusonam y T.JIxadapoBoii B
o6mreit cinoxxkaoctr S000 (TsATh THICSY) MaHATOB; B ceHTsIOpe 2019 rona
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no 2 snuzonam-5000 (rate Thicsiy) MaHatoB y [[x.OmapoBoii (Bmo-
cnencteuu BepHyn e 3000 (Tpu ThICSYM) MAaHATOB); B CEHTAOpe-
okTsi0pe 2019 roma mo 3 snmzomam-15000 (mATHAAIATE THICSIY)
MaHatoB y b.IlonanoBoii.

B o6pamenuun ormeuaercs, yto A.ISIHIKaIMeB paHee ObLI OCYX-
neH Ha 3 roja sumieHus cBo6oas! B 2014 roay no crarbsm 178.2.2 u
178.2.4 VYromosuoro Konekca u orObu1 HakazaHue 15 urons 2016
roja.

Cymumocts A.I'stHjpkanmueBa 3a JaHHOE TMPECTYIUICHHWE Obliia
noramiena 15 urons 2018 roxga.

OnHO W3 MOIIEHHUMYECKUX JESHUM B COBEPIICHUH KOTOPBIX
A.I'samxanueB ObUT TPU3HAH BUHOBHBIM MO HBIHEIIIHEMY YTOJIOBHO-
My ey oH coBepuiml B ¢epane 2018 roga g0 morameHus cyau-
MOCTH, TIPECTYIICHUE, HE MPEACTABIISIONIEE OONBIION 0OIIEeCTBeH-
HOW omacHOCTH. OcCTalbHBIE K€ JIHU30[bl MPECTYIUICHUI
A.I'sHKaIMEB COBEPILINI MTOCIE MOTAIEHUS CYyTUMOCTH.

Ha ocnoBanuu crtatbe 18.4.1 Yronosnoro Koxaekca npu omnpene-
JICHUU pEelUANBa HE YUYHUTHIBAIOTCA MPECTYIUICHUS, HE MpEACTaB-
Jsro1IKe O0IBIION OOIIECTBEHHOM OMacHOCTH.

Cyn nepBoOil MHCTAHUMM CYEJl, UTO €CIU OJHO M3 IMPECTYILICHUH,
BXOJISIIMX B PELIUJIUB B KaUeCTBE KBATU(PUIIMPYIOILIETO NMPU3HAKA B
JIeSTHUU, COBEPIIIEHHOTO B MEPHOJ, KOTrJa CyAMMOCTb He Obl1a mora-
[IEHA, [IPX 3TOM HE BO3HUKAET PElUANBA MPECTYIUICHUH 10 TaHHO-
My JI€SHUIO, TO B JACSHUU JIUIIA TIO JPYTUM MPECTYIUICHUSIM, COBEp-
IICHHBIM TIOCJIE TTOTAIICHUS CYAUMOCTH PEIUIUB MPECTYIJICHUN HE
MOJKET OBITh OIPE/IEIICH.

A clenCcTBEeHHBIN OpraH MoCcYuTall, YTO NMPU HAJUYUHU IIOBTOPA B
COBEPIIICHHOM JIESIHUU TaKUe MPECTYIUICHUS CIEAYyeT PaclleHUBATh
KaK €IMHOE MPECTYIUICHHE, Ha4aJoM IMOBTOPHOTO MPECTYIUICHUS
JOJKEH OBITh MPUHSAT MEPBBINA AMH30]], a OKOHYAHUEM — ITOCIICTHUH.

[Mnenym Kouctutyunonnoro Cyna cuutaeT He0OXOIUMBIM AaTh
TOJIKOBAHKE BOIIPOCA O MMOBTOPHOM COBEPILIEHUHU MIPECTYIUICHHH 0e3
OIICHKU (paKTUYECKUX OOCTOSITEIHCTB YTOJIOBHOTO JIela HE C TOYKH
3penust TpeboBanuii crarbu 178.2.2 Yronosuoro Koaekca, kak yka-
3aHO B OOpallleHUH, a C TOUKH 3peHHs] TpeOoBaHM cTaThbu 16 naH-
"oro Kopxekca.

B cBa3u ¢ atuMm [Inenym Koncrutynnonnoro Cyna cuuTaeT Bax-
HBIM €Ill€ pa3 PacCMOTPETh MHOXECTBEHHOCTh MPECTYILICHUH,
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MOBTOPHOE COBEPIICHUE MPECTYIUICHUN U UX PEIUAUBOB JJIs TIpa-
BUJILHOTO PEIIEHUs MOAHSATOTO B 0OpAIlleHHH BOIIpoca.

B IlocranoBnenuu [lnenyma Koncrurynmonnoro Cyna “O Toi-
koBanum ctarei 18.5, 61.1.1 u 65 VYromosanoro Kojekca
Azepbaitmxanckor PecriyOnuku” ot 18 mapra 2013 roga ormeuaet-
Csl, YTO TOJ] MHOXECTBEHHOCTBIO MPECTYIJICHUHN CIIeyeT MOHUMATh
COBEpIIICHIE BUHOBHBIM JIMIIOM MOCJIEA0BATEIbHBIX JICSTHUH, BICKY-
MHUX 32 COOOH YroJOBHYH) OTBETCTBEHHOCTH, JINOO COBEPIICHUE
HOBBIX MPECTYIUICHUM B MEPUOJ CPOKA OTPAHUUYECHUS CBS3aHHOTO
MPUBJICUCHUEM K YTOJIOBHOM OTBETCTBEHHOCTH 32 paHEe COBEPIICH-
HBIE JICUCTBUS .

B kauectBe CTPYKTypHOTO 3JIeMEHTAa MHOXKECTBEHHOCTHU IIpe-
CTYILICHUM BBICTYIIAIOT KOHKpETHBIE NpEeCTyIUICHUS.
MHOXECTBEHHOCTh TIPEJIIoIaracT COBEPIICHHUE IBYX U Oolee mpe-
CTYIIHBIX JIESTHUM, KOXKI0€ U3 KOTOPBIX 00pa3yeT CaMOCTOSTEIbHBIN
COCTaB MPECTYIICHHUS.

KonkpeTHble MpecTymieHuss OCHOBaHBI Ha MpPHU3HAKaX UX 00b-
EKTUBHBIX M CYOBEKTHUBHBIX acIEKTOB. B 3TOM KOHTEKCTe Kpaxka,
XYJIUTAHCTBO, TpabeK, B3ITOUHUYECTBO U MP. CYUTAIOTCS OTACIIbHbI-
MU MPECTYIICHUSMHU.

CyliecTByIOT pa3lIMuHbIe BUIbl KOHKPETHBIX MPECTYIUICHUN,
KOTOPBIE SIBJISIOTCS DIIEMEHTOM MHOXKECTBEHHOCTH, U B TEOPUH OHU
MOJIPA3JEISAIOTCS HA MPOCTHIE U CJIOKHBIE BUJIBIL.

[IpocTo€ KOHKpPETHOE MPECTYIUIEHHE BO3MOXKHO B TOM CIyyae,
€CIIM OHO SIBJISIETCS CJIEICTBUEM JESHUS, COOTBETCTBEHHO OINMCAaH-
HOTO B YTOJIOBHOM 3akoHe. K mpumepy, npu Kpake UMEET MECTO
OJTHO JIeSTHUE — TallHOE€ XHWIIEHWE UMYIIECTBAa U OJHO JEHCTBHE —
NPUYMHEHHBIN yiepO UMyIIeCTBY COOCTBEHHHKA.

[IpocToe KOHKpPETHOE MPECTYIUICHHE TaK)Ke MOXKET COCTOATh U3
OJTHOTO JIeSTHUSI, UMEIOIIETO HECKOJIBKO TMOCIEACTBUN, TIPEIyCMOT-
PEHHBIX YTOJIOBHBIM 3akOHOM. Tak, cratem 222-1.2 m 221-1. 3
VYronoBHoro Kozekca npenycMarpuBarOT COOTBETCTBYIOILYIO OTBET-
CTBEHHOCTh B CIIy4ae MPUYUHEHHUS MO HEOCTOPOXKHOCTH TSIHKKOTO
WM MEHEE TsDKKOTO Bpelia 37I0POBBIO MOTEPIIEBIIETO B PE3yJIbTaTe
CaMOBOJILHOTO BEJICHHSI CTPOUTEIBHBIX Pa0OT, a TAKXKE €ro CMEPTH
WIM UHBIX TSOKKUX MOCIEACTBUN. 3/1€Ch UMEET MECTO OJTHO JICSIHHE
1 HECKOJIBKO ITOCIEICTBUM.
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K KOHKpEeTHBIM IPECTYIUICHUSIM OTHOCSITCS TaKXkKe MPEeCTYIIICHUs
aJbTEPHATUBHOIO cOCTaBa. Tak, MPEeCTyIHBIM JESHUEM albTepHa-
THBHOTO COCTaBa, yKa3aHHbIM B crarbe 234.1 YromoBHoro Konekca,
SBIIAETCSI HE3aKOHHOE INpUOOpETEeHUe, XpaHEHUE, H3rOTOBIIEHUE,
00paboTka, nepeBo3ka 6e3 1eau cObITa HAPKOTUUECKUX CPENICTB MU
IICUXOTPOIHBIX BEIIECTB B KOJIMYECTBE, MIPEBBIIIAIOIIEM HEOOXOAM-
MO€ JJIs1 TIMYHOTO MOTPEOICHHUS.

Taxum 00pa3oM, MPOCTOE KOHKPETHOE MPECTYIUIEHUE XapaKTepH-
3yeTcs HaJIMYUEM OJHOTO JAeHCTBUS (Wi Oe3eCTBUS) U MOCHEI-
CTBUS, WIM OJHOIO JAEUCTBUS U HECKOJIbKHMX MOCIJIEICTBUM, OJHOTO
1100 albTepHATUBHBIX JCHCTBUM.

CnoxHble KOHKPETHBIE MPECTYIJICHUSI UMEIOT 00Jee CIOKHYIO
CTPYKTYpYy IO CPAaBHEHHIO C IPOCTHIMH KOHKPETHBIMH IPECTYILIE-
HUSMH. B 3TUX mpecTymiIeHus X IMEeEeT MECTO CII0KHAsE 0ObEKTUBHAS
U CyOBEKTHUBHAsI CTOPOHA COBEPILIEHHOTO JIESHHUS.

B Teopuu B kauecTBe BU/1a CII0XKHBIX KOHKPETHBIX MPECTYIUIEHUN
paccMaTpuBarOTCs AIAIIUECS MPECTYIUIEHUs, TPOJOKaeMble Ipe-
CTYILJIEHUS, NMPECTYIUIEHNUS CO CIIOKHBIM COCTAaBOM, a TaKXKe Ipe-
CTYIUICHUS, KBATU(PUIIMPOBAHHBIE HACTYIUIEHUEM JIOTIOJIHUTEIIBHBIX
TSDKKUX TOCTEeICTBUI (B OOJIBIIMHCTBE CIy4yaeB MX MMEHYIOT Kak
IpecTyIIeHUs] KBaTU(QUIMPOBAHHBIE 110 TOCIEICTBUSAM).

Jlsis1 BHECEHUS ICHOCTU B ITOCTABJIEHHBIH B 0OpallleHUH BOIIPOC
IInenym Koncturynuonsnoro Cyzna cuuTaeT BaKHBIM PACKPBITh CYTh
IIPOAOJIKAEMBIX MPECTYIUICHUN.

YrojgoBHOE 3aKOHOAATENBCTBO A3sepOaiikaHckor Pecrybmuku
HE JaeT MOHATUA UIAIIUXCA WU IPOJOJDKACMBIX IPECTYIUICHHM.
OpHako 3aKOHO/IATENBbCTBO MPU3HAET HAJIMUYME JTaHHBIX IPECTYyILIe-
HUW, W HE ciaydailHo crtarbsi 74.2 YronmoBHo-IIpoueccyanbHOro
Konexca Aszepbaiimxanckoit PecnyOonuku (manee — YrojoBHO-
[Ipoueccyanbubiii Konmekc) ccbuiaercss Ha 3TH NPECTYIJICHUS.
Crnenyet Takke OTMETHUTb, YTO JIaHHbIE IPECTYIUICHHUS TPU3HAIOTCS
n B cyneOHoil mnpaktuke. Tak, B Iloctanosnenun Ilnenyma
BepxoBuoro Cyna Azep6aiimxanckoil Pecniyonuku ot 3 mapra 2005
roaa “O cyneOHOI MpaKTHUKE I10 JIeJiaM O Kpaxe, rpadexe u pazboe”
YKa3aHo, 4TO CJIEAYET OTIMYATh MPOAOIKAEMOE MIPECTYIJIEHUE Tpa-
0e’xa, cocTodllee U3 Psaa TOXKIECTBEHHBIX MPECTYMHbBIX ACHCTBUIA,
B3SITBIX M3 OJHOTO M TOTO € MCTOYHMKA, OXBATHIBAEMBIX €JUHBIM
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YMBICJIOM, 00pa3yroNIMX COBOKYMHOCTb OJMHAKOBBIX MPECTYIHBIX
NeMCTBUM, OT MOBTOPHO COBEPILIEHHOIO Ipadexa.

[Inenym KOHCTUTYLIMOHHOTO Cy/ia, ONUpPasCh HA MOHSTHS, AaH-
HBIE€ B TEOPUH UIAILIMMCS U IPOIOJIKAEMBIM MPECTYIUIEHUSIM, OTME-
YaeT, 4To JUISIIeecs] IPECTYIJICHUE PacCMAaTPUBAETCsl KaK KOHKpET-
HOE MPECTyIUICHHE, COBEPIIaeMOE HEMPEPHIBHO, B TEUEHUE OTHOCH-
TEIBHO JUIMTEIIBHOIO BPEMEHH, OCYLIECTBICHUEM JACUCTBUS WM
0e3/1eCTBHUS.

Jlnsieecss NpecTyIUIEHHE — 3TO KOHKPETHOE NPECTYIUIEHHE, U
MOATOMY OHO KJacCU(UUUPYETCS [aHHOM CTaTbeil YToJIOBHOTO
Kognekca. K npuMepy, HE3aKOHHOE XpaHEHUE OPYKHs, NPEAYCMOT-
peHHoe crarbeit 228 YronoBHoro Kojekca.

A mpopomkaeMble IPECTYIUIEHUS! COCTOST U3 PETYJISIPHO COBEP-
[IAEMBIX C MEPEPHIBOM TOXKIECTBEHHBIX MPECTYIHBIX AECIHUM, 00b-
€IMHEHHBIX €IMHBIM YMBICIIOM.

K nponoimmkaeMbIM IPECTYIIICHUSAM OTHOCSTCS CIEIYIOLIUE IIPU-
3HAKU:

1) maHHBIC MPECTYIUIEHUSI COCTOST U3 JIByX U OoJjiee caMOCTOs-
TEJbHBIX, TO €CTh CXOAHBIX 10 BPEMEHH NMPECTYIHBIX JAECIHUM, OT/Ie-
JIEHHBIX APYT OT ApYra;

2) NpEeCTYIUIEHUsI COYETAIOTCS JPYT C APYIOM €AMHBIM YMBICIOM
Y HalpaBJIEHUEM K €IMHOH LIENH;

3) naHHbBIE NPECTYIUIEHUS PACLIEHUBAIOTCS HE KaK MHOYKECTBEH-
HOCTh MPECTYIUIEHUH, a KaK OJHO KOHKPETHOE NPECTYIUIEHHE WU
KJaccuuUUpyOTCs MO OHOM cTaThe YronoBHoro Koxekca.

Ecin 1Mo coBepimio yMbIIUIEHHOE NPECTYIUIEHUE B HECKOJIb-
KO 9TaroB, OCYIIECTBUB XUIIEHUE ITyTEM KPaXkH, €ro JACsTHUE KBaJIH-
GuIHUpyoTCa Kak MponoDKaeMoe MPECTYIUICHHE, IMOMAINAaroee
nox aevictBue crarbu 177.1 YronoBuoro Koxekca, mpu orcyrcTBun
JIPYTUX KBATUPUIUPYIOUUX MPU3HAKOB.

B cooTrBeTcTBHM ¢ yKazaHHBIM HEOOXOAMMO OTIMYATh MPOJOJ-
YKaeMble IPECTYIUIEHUS OT MHOKECTBEHHOCTH MPECTYIUIEHUI, B TOM
YHCJIE€ IOBTOPHBIX MPECTYIJICHUM.

B TIlocranoBnenun Ilnenyma KoncturyumonHoro cyma ot 18
maprta 2013 roga oTMe4€HO, 4TO XOTS B YTOJOBHOM 3aKOHOJIATENb-
CTBE€ TEPMHH MHOKECTBEHHOCTb NPECTYIUIEHWH HE YIIOMHMHAETCH,
TEM He MeHee, B cTarbsix 16, 17 u 18 YK perynupyror Bonpocsl, cBsi-
3aHHbBIE C TOBTOPHBIM COBEPIIEHUEM MPECTYIJIEHUI, OTHOCAILIUXCSA
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K MHO)KECTBEHHOCTU MPECTYIJIEHUH, COBOKYIMHOCTbIO MPECTYILIe-
HUH, pelIUIMBOM NPECTYIUICHUM U €r0 BUAAM.

NHeTuTyT MOBTOPHOCTH sIBiIsieTCsl Hanboliee CIoxKHOU (popmoii
MHOXXECTBEHHOCTHU MPECTYIUICHUH M HMCHOJB3YeTCSd B YTOJIOBHOM
KOJIEKCE B Y3KOM CMBICIIE.

Baxxnoe 3HaueHHe MMEET HCCIIEOBAHHE CHEIU(PUUECKUX MpPH-
3HAKOB IMOBTOPHOTO COBEPIICHHUSI TIPECTYIUICHHIA.

B ominume oT mpeaplIyliero yrojloBHOIO 3aKOHOAATENbCTBA,
MOBTOPHOE COBEPIICHHUE MPECTYIUIEHUN MPEAYCMOTPEHO CaMOCTOsI-
TenbHOW HOpMOHM B OOwIeil yactu YronoBHOro kojekca. B mpenbl-
Jy1eM YToJOBHOM KOJIEKCE MOBTOPHOE COBEPIICHUE IPECTYILIICHHM
OBLJIO OTpEICNICHO B MOJIOKEHUAX ocobOeHHoW vactu Konekca kak
IpHU3HAK COCTaBa MPECTYIUICHUS U 00sI3aTeNIbHBIN MPU3HAK COCTaBa,
IpeayCMaTpUBAIONIN  oTsArdyaromue oOctositenbecTBa. Crares 16
nercTBytomero YronoBHoro Kojekca OTKIOHSIET TOHSITHE OOIIeH
HEOJTHOKPATHOCTH M OIpE/ENseT ABa CaMOCTOSTEIbHBIX BUA CIIe-
UATbHOW HEOTHOKPATHOCTH:

- CoBepiueHue ByX Win 0osee, MpecTyIIeHUI MpeayCcMOTpEH-
HbIX ofHoM ctathelt Komekca, (ctaths 16.1 Yromosuoro Koxpekca);

- COBEpULIEHUE JBYX WU OoJiee MpEeCTyIIEHUH, MPeayCMOTPEH-
HBIX pa3IMYHBIMU cTaThsiMU Kojiekca, TONIbKO B cllydasix, Hemocpe-
CTBEeHHO YyKazaHHBIX B Ocobennoit wactu Komekca (ctatbsi 16.2
VYronosHoro Koxaekca).

Kax BugHO U3 CyTH CTaThbi, HEOJIHOKPATHBIE MPECTYIICHUS MO-
pa3aenstoTCcs Ha OJTHOPOJIHBIE U TOXK/IECTBEHHBIE.

[ToBTOpHOE COBEpIICHHE MNPECTYIUICHUS, HMMEIOLIEro TOX]Ie-
CTBEHHbIC IPU3HAKH COCTaBa, IMPEIYCMOTPEHHbIE B YTOJIOBHOM
Konekce cumTtaercss TOKIECTBEHHBIM MPECTYIIEHUEM, (HAIpuUMep,
JMIIO0 COBEpPUIAET JBa MPECTYIUIEHHUS, CBSI3AHHBIE C Kpa)kei, Wiu
JBAX/Ibl MOJPSA MPECTYIUICHUE B BUJE HE3aKOHHOTO 3aBJIaJICHMUS
aBTOMOOWJIEM WJIM HHBIM TPAHCHOPTHBIM CPEACTBOM 0€3 Iesu
XUIIECHUS).

A OTHOPOZIHBIE MPECTYIUIEHNUS pacCCMaTPUBAIOTCS KaK TOBTOPHOE
COBEpIIEHUE YMBIIIJIEHHBIX WJIH M0 HEOCTOPOKHOCTU IPECTYILIe-
HUM, WUMEIIIUX CXOAHbIE TpU3HAKU cocTaBa (crtarbu 177-185
VYronosuoro Konekca).

Takum 00pazoM, HEOTHOKPATHOCTb, NMPEAYCMOTPEHHAS B CTAThe
16 Yromosuoro Kogekca, BOSHUKAET:
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— MpPU OPECTYIUICHUSIX, COBEPUICHHBIX KaK MO0 HEOCTOPOXKHOCTH,
TaK U YMBIIUICHHO;

— B ClIydae €CJIM JULO0, IOBTOPHO COBEPIIMBIIIEE IIPECTYILIIEHUE,
He ObUIO OCYXKJEHO HU 32 OJTHO M3 HUX;

— IIPY COBEPUICHUH JIMLIOM ABYX U 00Jee NpecTyIUICHHI;

— MPU COBEPUICHUH OJHOPOAHBIX U TOXKJIECTBEHHBIX MPECTYILIe-
HUU.

B Ilocranosnenuu Ilnenyma KoHcTUTYIIMOHHOTO cyna “o0 TOJKO-
Banuu crareit 333.1 u 333.3 YromnosHoro Konekca Azep0aiikaHckoit
Pecriybnmuku” ot 2 wuronss 2017 roga CBA3aHHBIM C HEOIHOKpAT-
HOCTBIO, OTMEYEHO, YTO HEOAHOKPATHOCTh BO3HUKAET TOJBKO B TEX
ClIyJasiX, KOrja Kaxa0€ U3 JeIHUA UMEET MPU3HAKA CaMOCTOATENb-
HOTO COCTaBa MPECTYIUIEHUS, TO €CTh B KaXKOM OTAEIBHO B3ATOM
JESTHUA UMEETCSI COCTaB MPECTYIICHUSL.

CrnenyeT OTMETUTH, YTO HEOAHOKPATHOCTh HAXOAUTCS B OIpeEse-
JIEHHOM B3aMMOCBSI3U C MOHATUSMM PEATbHON COBOKYIHOCTH Ipe-
CTYIUIEHHI U MPOJOJIKAEMbIX MTPECTYIUICHUM.

Kaxk npu HEOZHOKPAaTHOCTH, TaK U PEAJIbHOW COBOKYITHOCTH IIpe-
CTYIUIEHHM COBepIIalTCs JBa M 0Oojiee NpecTyIUICHUS.
[IpecTynnenus, BbITEKAIOIME U3 ATHX IMOHSATUH, COBEPILIAIOTCS C
ONpeJIeTICHHON pa3HuLe BOo BpeMeHu. Kpome Toro, Bce npecryruie-
HUsS, BXOJSIIME B HEOJHOKPATHOCTh WJIM CO3JAIOLINE PEalbHYIO
COBOKYITHOCTB, COBEPILIAIOTCA 10 OCYXkACHHMS JIULIA.

OpnHako MeX/1y HEOJHOKPATHOCTBIO U PEAIBHON COBOKYITHOCTBIO
NPECTYIUICHUH €CTh CYIIECTBEHHbIE PA3INUUsL.

B cnyuae HEOOHOKPAaTHOCTH TOXKIECTBEHHBIX MPECTYIUICHHUI,
P OKOHYEHHBIX IPECTYNHBIX JESHUSAX, CBA3AHHBIX C JaHHBIMU
MPECTYIJICHUSIMU, WIA NpPH MOKYLIEHUSX Ha IPECTYIUIEHHE, BCE
MOAIAIAET MO COBEPIICHHOE JEHCTBUE OJTHOM CTaTbU YTOJIOBHOTO
Konekca. Uto kacaeTcsi pealbHOW COBOKYIHOCTH, TO Ka)XJO€ yTo-
JIOBHOE JE€AHUE MOANAAAaeT IOJ [IEHCTBUE pa3IUYHBIX CTaTeil
YronosHoro Konekca.

HeonHokparHOCTh M IPOAOIKAEMBIE NPECTYIUIEHUS, OOBEaM-
HSIET, TO, YTO B 00OMX CIIydasiX COBEpILAIOTCS JIBa U OOsee MpecTy-
JeHus: ogHoro Buaa. Kpome Toro, Mexay 3TUMH JESHUSIMH CyIle-
CTBYET OIPEJECICHHBIN TPOMEKYTOK BPEMEHHU.

OpHako OTIMYME MEXy AAHHBIMU IOHATUSAMH, MPENCTABISIO-
niee O00JIbII0E 3HAUEHHE J1JIs TIOCTABJICHHOTO B OOpallieH!uu Bompoca
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3aKJIFOYAETCA B TOM, YTO MPH MPOJOJHKAIOMIEMCS MPECTYIIICHUH
HEOJIHOKPATHOCTh UCKIIFOUAETCS, a ISSHUSI JIUIA KBATUQUIIUPYIOTCS
KaK €JIWHUYHOE MpECTyIieHHe (HampuMep, XHUIIEHUE MyTeM
Kpaxu). B ciyuae ke HEONHOKPATHOCTU MPECTYIUICHUU OIHOTO
BHJa npumensiercs crarba 177.2.2 YronosHoro Kopekca, npen-
ycMaTpHBaroiasi 6ojee CTporoe Haka3zaHue.

Takum 00pa3oM, TPOJOIKAEMOE MPECTYIUICHNUE, KaK eIUHOE TIpe-
CTYIUIEHHUE XapaKTEPU3yETCs TEM, YTO, COCTABIISIIOLINE €0 JCIHUS,
00BbEMHEHBI €UHBIM YMBICIIOM, HalpaBJICHHBIM Ha JOCTHXKCHHE
oOrmieit menu. A mpy HEOJJHOKPATHOCTH OHOPOIHBIX MPECTYTUICHUN
MPEACTABISAIOT 3HAUCHUE HE OTNENbHbIC MPECTYIUICHUs, & UX MHO-
KECTBEHHOCTh. 3/€Ch KaXJ0€ OT/EJIbHOE JECSIHUE HE HAXOAUTCS B
(aKkTUYECKOW CBSI3M C IPYTHUMH TMPECTYIJICHUSIMHU, BXOSIINMH B
HETO TPU HEOTHOKPATHOCTH, HE OObETUHEHBI €UHBIM YMBICIIOM U
oO11eit 1enpo.

Jls oTBeTa Ha BOIIPOC, IMTOCTABJICHHBIN B 00paIlleHUH, TaK)Ke Cle-
JTyeT oOpaTUTh BHUMaHWE HA PEIHMIUB MIPECTYTUICHUH.

B cratbe 18 YronoBaoro Kozxekca B kauecTBE MHOKECTBEHHOCTH
MPECTYIUICHUH OIpe/eCHbI MOHATHE U BUJIbI PEIUIMBA.

Ha ocnoBanuu crtateu 18 VYromoBuoro Kopekca, ajisi Haluuus
peluIrBa B JSSHUH JINIAa HEOOXOAMMBI IBa YCIIOBHS:

— HaJIM4Yue y JIMIa paHee CYAMMOCTH 3a COBEPIIEHUE YMBIIIICH-
HOT'O MPECTYIJICHUS;

— YMBIIIJIEHHOE COBEPIUICHHE JTUIIOM MPECTYTUICHUS.

OpmHako pelnuIuB MPeCTYIICHUH UMEeT crerupuIecKkue 0CoOeH-
HOCTH:

— TIOCJTIEOBATEIBLHOE COBEPIICHUE MPECTYIUICHUM, COCTAaBIISAIO-
IIUX PEIH]INB;

— HaJW4Yue CYAUMOCTH 3a PaHEE COBEPIICHHOE MPECTYIUICHUE,
KOTOpasi He ObLTa CHSITA WJIM TOTAllleHa B YCTAHOBJIEHHOM 3aKOHOM
MOPSIIKE;

— MOJIHO€ WJIM YaCTUYHOE OTOBITHE HA3HAYEHHOTO CyJ0M Hakasa-
HHS 3@ PaHEE COBEPUICHHOE MPECTYILICHHUE.

W3 BBIIEOTMEUEHHOTO MOXKHO MPUUTH K TaKOMY BBIBOAY, UTO
CYIIECTBYIOT OCOOCHHOCTH, OTJIMYAIOIINE PEIUIUB MPECTYIICHUM
oT Apyrux ¢GopM MHOXECTBEHHOCTH MPECTYIUICHH, B YaCTHOCTH
HeolHOKpaTHOCcTU. K HUM OTHOCSTCS:

75



— HaJW4ue y JIUIla, HE CHATOW WJIM MOTAIlIeHHOW B yCTaHOBJICH-
HOM 3aKOHOM TOPSJIKE CYyIUMOCTH 32 paHEE COBEPILIEHHOE MPECTY-
JICHUE;

— YMBIINIJIEHHOE COBEPIIEHUE JIUIIOM HOBOTO MPECTYIUICHHUS
(ITocranoBneHue [Inenyma Konctutynmonnoro Cyna
Azepbaitmkanckort Pecriyonuku ot 18 mapta 2013 roma).

Crnenyer uMeTrp B BHJY, YTO Ha OCHOBaHMM cTaTbu 18.4
VYronosHoro Kojekca rpu onpezaeneHnn pelyanBa He YYUThIBACTCS
cleyroliee:

18.4.1. mpecTyruieHusi, He MpeacTaBisome OoNbLIoN o0IIe-
CTBEHHOM OIIACHOCTH;

18.4.2. mpecTyIuieHus, COBEPIIEHHBIE HECOBEPIICHHOJIETHUMU,;

18.4.3. cynuMoOCTb, CHSITasi WJIM TOTAallleHHAs B MOpsIAKE, Ipea-
YCMOTpPEHHOM cTarbeil 83 Hactosmero Konekca;

18.4.4. cynauMocCTh 3a MPECTYIUICHHUS, IO KOTOPHIM HA3HAUYE€HO
HaKa3aHWe, HE CBSI3aHHOE C JIMIIEHUEM CBOOOJIBI.

VYuutsiBas BeiliensnoxkeHHoe, [nenym KonctutynronHoro cyna
MPUXOJIUT K CIAEAYIOIIUM BbIBOAAM:

— Ilpu HEOMHOKPATHOCTH MPECTYIUJICHUU, MPETyCMOTPEHHBIX
crateeil 16 YronosHoro Koxekca, BXxojsuue B Hee NPECTYILICHUS
HE OOBEIWHEHBI €AMHBIM YMBICJIOM M OOIICH IIENbI0, U KaXKI0e
OTJENIbHOE JISSTHUE HE HaXOAUTCS B (DaKTUUECKOM CBS3H C IPYTUMHU.

— B nestHum mutia He MOXKET OBITh YCTAHOBJICH PEITUINB TPECTYII-
JICHUW ¢ TOYKHM 3peHus TpeOoBaHui crarei 16 m 18 YromoBHoro
Konexkca, eciin oHO M3 MPECTYIJICHWN, BKIIOUYEHHBIX B HEOJIHO-
KpPaTHOCTb, COBEPUICHO B MEPHOA, HEMOTAIEHHOW CYyAUMOCTHU, MpU
ATOM PELMIUB MPECTYIUICHUI HE MPU3HAH, a APYrue NpecTyIIeHUs
COBEPIIICHBI MOCIIC MOTAIICHUS CYIUMOCTH.

PykxoBoactBysice 4actbto VI crareu 130 Konctutynuwu
Azepbaitmxanckor Pecriyonuku u crarbsimu 60, 62, 63, 65-67 u 69
3akoHa AsepbOaitmkanckon PecnyOmuku “O KoHcTuUTylmOHHOM
Cyne”, Ilnenym Koncrurynmonnoro Cyna,

IMOCTAHOBMNUIJ:

1. Ilpy HEOOHOKPATHOCTH NPECTYIUIEHUH, IPELYCMOTPEHHBIX
crateeir 16 Yromosuoro Komekca A3zepOaitmkanckoil PecmyOnukw,
BXOJISIIIIUE B HEE MPECTYIUICHUSI HE OObEIMHEHBI €IMHBIM YMBICIIOM
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U o01Ie 1eNblo, U KaXA0€ OTJEIbHOE esHuEe HE HaXOAUTCs B (ak-
TUYECKOH CBSI3U C APYTUMHU.

2. B gesHuM nuiia He MOXKET OBITH YCTAHOBIICH PEIUAMB IIpe-
CTYIUIEHUH ¢ TOUKH 3peHHs TpeOoBanuii crareit 16 u 18 Yronosuoro
Koziekca Azepbaiimkanckoit PeciyOnuku, eciiv oIHO U3 IpeCTyILIe-
HU, BKIIIOYEHHBIX B HEOIHOKPATHOCTh, COBEPILIEHO B TIEPUO/] HETIO-
rameHHON CYIUMOCTH, TIPA ATOM PEIUANB MPECTYIUICHUH HE MpH-
3HaH, a Ipyrue NpecTyIICHUs] COBEPIIEHBI OCIE TOTalleHUs Cy/IH-
MOCTH.

3. [locraHoBNEeHNE BCTYNAET B CUIIY CO JHS €T0 OIyOIMKOBAHHUS.

4. TlocranoBneHue omyOIMKOBaTh B TazeTax ‘‘AszepOaiimxan”,

“Pecniybnuka”, “Xanr razeru”, “bakuHckuil paboumii” u B
“Bectnuke Koucrtutynmonnoro Cyma  AszepOaiikaHCKOM
PecryOnuku”.

5. IlocTaHOBICHHE SIBISACTCS OKOHYATCIIBHBIM, M HE MOXKET OBITh
OTMEHEHO, M3MEHEHO WM OQUIMATHHO HCTOJIKOBAHO HU OJHUM
OpPTaHOM WJIH JTUIIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi Miilki Macallasinin 1193-cii
maddoasinin Azarbaycan Respublikas1 Konstitusiyasinin
25-ci maddoasinin I, ITI, IV vo V hissalorina, 26-c1 maddasi-
nin II hissasinoa, 29-cu maddasinin I vo VII hissalarina,
71-ci maddasinin I vo II hissalarina vo 149-cu maddasinin
I vo III hissalarinoe uygunlugunun yoxlanilmasina dair

19 fevral 2021-ci il Baki sohori

Azearbaycan Respublikasi Konstitusiya Mahkemasinin Plenumu
Forhad Abdullayev (sadr), Sona Salmanova, Humay Ofendiyeva,
Rovsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir
Muradov, Isa Nacefov (meruzegi-hakim) ve Kamran Sefiyevden
ibarot torkibdo,

moahkoma katibi Foraid Sliyevin istiraki ilo,

Azarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VII hissesine, “Konstitusiya Mohkemasi haqqinda” Azerbaycan
Respublikas1t Qanununun 27.2 ve 32-ci maddslarine ve Azarbaycan
Respublikas1 Konstitusiya Mehkamasinin Daxili Nizamnamasinin
39-cu maddesine miivafiq olaraq, konstitusiya mehkemsa icraati-
nin yazili prosedur qaydasinda kecirilon mohkema iclasinda
Azoarbaycan Respublikas1 Miilki Macallesinin 1193-cii maddasi-
nin Azerbaycan Respublikasi Konstitusiyasinin 25-ci maddasi-
nin I, III, IV ve V hisselorino, 26-c1 maddosinin II hissesine,
29-cu maddesinin I ve VII hisselorine, 71-c1 maddosinin I vo 11
hisselarine vo 149-cu maddasinin I ve III hisselarine uygunlugu-
nun yoxlanilmasi ile bagli Azerbaycan Respublikasi Insan hii-
quqlart lizre miivekkilinin (Ombudsmanin) sorgusu osasinda
konstitusiya isine baxdi.
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Is {izro hakim I.Necefovun meruzesini, maraqli subyektlorin
niimayendoleri Azerbaycan Respublikasinin Insan hiiquglar: iiz-
ro mivakkili (Ombudsman) Aparatinin Elmi-Analitik sektorunun
miidirt M.Mammeadov ve Azearbaycan Respublikas1 Milli Macli-
si Aparatinin Iqtisadi ve sosial qanunvericilik sobesinin miidiri
M.Baziqov, miitexessislor Azarbaycan Respublikasinin Ali
Mohkemasi ve Baki Apellyasiya Maohkemesinin Miilki Kollegi-
yasinin hakimi R.Eyvazov terafinden teqdim edilmis miilahiza-
lari vo is materiallarin1 arasdirib miizakire ederok, Azarbaycan
Respublikasi Konstitusiya Mahkemaesinin Plenumu

MUOYYON ETDI:

Azorbaycan Respublikasinin Insan hiiquqlar1 iizre miivekkili
(Ombudsman) Azerbaycan Respublikasinin Konstitusiya Moahke-
masind (bundan sonra — Konstitusiya Mehkamaesi) sorgu ilo miira-
ciot ederok Azarbaycan Respublikasi Miilki Macellesinin (bundan
sonra — Miilki Macelle) 1193-cii maddesinin Azerbaycan Respubli-
kast Konstitusiyasinin (bundan sonra — Konstitusiya) 25-ci madde-
sinin I, III, IV ve V hisselerine, 26-c1 maddoasinin II hissesine,
29-cu maddesinin I vo VII hisselorino, 71-ci maddesinin I vo II his-
solorine vo 149-cu maddasinin I ve III hisselerine uygunlugunun
yoxlanilmasini xahis etmisdir.

Sorguda gostorilmisdir ki, Miilki Macellonin 1159.1.1 ve
1159.1.2-ci maddslarinin telablarine uygun olaraq, qanun iizre
vorasalik zamani birinci ndvbade — 6lonin usaqlari, miras qoya-
nin 0limiinden sonra dogulmus usaq, arvad (er), valideynlor (6v-
ladliga gotiirenlor) barabor pay hiiquqlu vereseler sayilirlar. Ov-
ladliga gotiiriilon vo onun 6vladlart 6vladliga goétiirenin verase-
lori vo ya qohumlar1 kimi 6vladliga gotiirenin usaqlarina ve on-
larin 6vladlarina baraber tutulurlar.

Homin Macsllenin 1193-cii maddasine gora, vesiyyat edonin
usaqlarinin, valideynlorinin ve arvadinin (erinin) vesiyyotname-
nin madzmunundan asili olmayaraq mirasda macburi pay1 vardir.
Bu pay qanun {izro veresalik zamani onlara ¢atasi payin yarisini
(macburi pay) toskil etmalidir.

Sorguveran qeyd edir ki, gostorilon maddada dvladliga gotii-
ronlare ve ovladliga gotiiriilonlere miinasibatde macburi pay hii-
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ququ tasbit edilmemisdir. Halbuki Miilki Macellonin qanun iizre
voroso sayilan soxslorin dairesini miieyyen edon 1159.1.1 veo
1159.1.2-ci maddelerinde geyd olunan sexsler miivafiq olaraq
dogma valideynlere vo usaqlara baraber tutulurlar.

Sorguveronin genasatine gora, mirasdan macburi pay almaq
hiiququ ganun {izre birinci ndvba varaseler sirasindan yalniz mi-
ras qoyanin dogma valideynlori ve ovladlar ii¢iin deyil, o clim-
ladan ovladliga gotiirenlar ve dvladliga gotiiriilonler {iciin do ta-
ninmalidir. Bels ki, Miilki Macollonin s6ziigedon maddsleri ara-
sinda bu ciir uygunsuzluq ganun iizre birinci névbs verase kimi
ovladliga gotiiron ve Ovladliga gotiiriilonlerin Konstitusiyanin
13 vo 29-cu maddelerinde nozerde tutulmus miilkiyyet hiiququ-
nu pozur, normalar arasinda daxili uzlagmani istisna etmoklo
Konstitusiyanin 149-cu maddesinin normativ hiiquqi aktlarin
haqq-edalate asaslanmali olmas1 telabine cavab vermir.

Konstitusiya Mehkemaesinin Plenumu sorgu ile olagodar asa-
gidakilart qeyd etmayi zoruri hesab edir.

Konstitusiyanin 29-cu maddoesinin VII hissasine asasen, dov-
lat voresalik hiiququna tominat verir. Vorasoalik hiiququna tomi-
nat miras qoymagi, bir toroefden vasiyyet ede bilmayi, diger te-
rofden ise verase olaraq mirasi gobul edib ona sahib olmani ne-
zorda tutur.

Varasoalik miinasibatlori miras qoyanla verasalar arasinda qa-
nunda nazarde tutulmus osaslar iizra, yaxud miras qoyanin irade-
sine osaslanan vesiyyaet lizre yaranir.

Miilki Macellonin 1133.1-ci maddasine gors, verasalik qanun
vo ya vasiyyat iizre vo ya her iki osasla hayata kegirilir. Qanun
lizro verasalik (6lmiis soxsin emlakinin qanunda gosterilmis
soxslare ke¢masi) o zaman qiivveds olur ki, miras qoyan vesiy-
yotnama qoymur, yaxud vesiyyatname tamamile ve ya gismen
etibarsiz sayilir (Miilki Macallanin 1133.2-ci maddesi).

Qanunvericiliye uygun olaraq veraseliyin bu novii liclin ndv-
boalilik prinsipi osasinda barabar pay hiiquqlu veresalarin konk-
ret dairasi miiayyoen edilmis, avvealki ndvbenin veraselarinden
he¢ olmasa birinin mévcudlugu halinda sonraki névbenin vore-
soliyi istisna edilmisdir (Miilki Macollonin 1159 ve 1160-c1
maddalori).
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Miilki Macallenin ganun lizre verase sayilan soxslerin daire-
si vo onlarin verasaliye ¢agirilmasi ndvbaliliyini miieyyen eden
1159-cu maddesindoe bes ndovbo vereselor nezorde tutulmusdur.
Qanunverici bu ciir ndvbeliliyi miiayyen edorken verese olan
soxslarin miras qoyanla qohumluq daraceasini nezara almisdir.

Miilki Macellenin 1159.1.2-ci maddeasinda 6vladliga gotiirii-
lon vo onun 6vladlarinin 6vladliga gotiirenin vereseleri ve ya
qohumlar1 kimi 6vladliga gotiironin usaqlarina ve onlarin 6vlad-
larina baraber tutulmasi tosbit edilmisdir. Bu ise qanunvericilik
soviyyeasinde heamin soxslorin miras qoyanin birinci ndvbe vero-
solori sirasina daxil edildiyini ve qanun iizro vereasalik zamani
qanunvericilikle miioayyen edilmis qaydada miras emlakdan be-
rabar pay almaq hiiququnun mévcudlugunu gdostorir.

Miilki Macallonin mirasda moacburi pay anlayisint miiayyen
edan 1193-cili maddesinde ganun {lizra birinci novbe verasalar si-
rasindan usaqlar, valideynlar vo arvad (er) mirasda macburi pay
hiiququ olan sexslar kimi gosterilmisdir.

Konstitusiya Mahkemasinin Plenumu “Azerbaycan Respubli-
kas1 Miilki Macallasinin 1193 ve 1200-cii maddalarinin alagali
sokilde sorh edilmesine dair” 2021-ci il 8 yanvar tarixli Qoerarin-
da macburi pay institutunun shamiyyatini vurgulayaraq qeyd et-
misdir ki, qanunverici Miilki Macallonin 1193-cli maddesindo
macburi pay hiiququ olan sexslerin dairasini bu ciir miiayyen et-
mokle, yoni gqanun lizre veraselorden moehz birinci ndvbe vere-
salori gostermakloe aile miinasibatlorinin qorunub saxlanmasi ve
himaye edilmasi magsadini giidiir. Mirasda macburi pay hiiququ
macburi vorasalora (vesiyyet edenin usaqlari, valideynlori vo
arvadina (erina)) vasiyyetnamenin movcudlugundan asili olma-
yaraq hoecmi qanunvericilikle miioyyoen edilmis qaydada verilon
minimum pay haqqidir.

Homin Qorarda Plenum macburi pay institutunun Miilki Me-
collonin 1159.1.1-ci maddesinds tasbit edilmis qanun iizre vere-
salik hiiququ ile qarsiligli ve funksional alagasinin mdévcudlugu-
nu qeyd etmis vo homin maddanin miilki gqanunvericiliyin mac-
buri pay institutuna dair normalarina miinasibotde miiayyenlos-
dirici oldugunu gostormisdir.

Bu baximdan Miilki Macellenin 1193-cii maddesinde mirasda
macburi payin anlayisi ve ona hiiququ olan subyektlorin dairasi
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miloyyoen edilorken Macsallonin 1159.1.1 ve 1159.1.2-ci madde-
lorinde beraber pay hiiquqlu veresaler kimi nazerds tutulmus
ovladliga goétiironler ve O6vladliga gotiiriiloenlerin macburi pay
hiiququ olan veresalar qisminde gdstorilmemasi onlarin miras-
dan macburi pay hiiququnun olmamasi1 kimi gebul edilmamali-
dir. Oks yanagsma Konstitusiyanin, aile ve miilki qanunvericiliyin
miivafiq miinasibatlari tenzimloyen normalarinin magsad ve hii-
quqi funksiyasina, tomal prinsiplerine zidd olmaqla comiyyatin
0zoyini toskil edon ve dovletin xilisusi himayeasinde olan ailede
etibarlt vo saglam miinasibatlorin qurulmasinin toemin edilmosi-
no ¢otinlik yaradar.

Aila ganunvericiliyinin asas maqsadi ailonin saglam vo eti-
barliligin1 tomin etmokdir. Qanunverici ailo birliyinin menafeyi-
ni, ilk névbade, onun {izvlerinin menafeyini qorumagla tomin et-
mis olur. Bunun ii¢iin zeruri olan hiiquqi miihitin yaradilmasi isa
dovlatin iizerine diison vezifadir. Bu sebabden Konstitusiyada
aile miinasibatlerinin tenzimlonmesi ile bagli temal prinsip ve
birbasa gostorislor nezerde tutulmusdur.

Konstitusiyanin 17 ve 34-cii maddalorine asasen, comiyyatin
asas 0zoyi kimi aile dovletin xiisusi himayasindadir. Usaqlarin
gaygisina galmaq ve onlar1 terbiye etmoak valideynlarin borcu-
dur. Bu borcun yerine yetirilmasinoe ddvlet nazarat edir. Vali-
deynlori ve ya goyyumlar1 olmayan, valideyn qaygisindan mah-
rum olan usaqlar dovletin himayeasindadirler. Nikah ve aile dov-
latin himayesindadir. Analiq, ataliq, usaqliq qanunla miihafize
edilir. Dovlet coxusaqli ailalaera yardim gdostarir.

Sahavi qanunvericilik akti olan Azerbaycan Respublikasi Ailoe
Macollasinin (bundan sonra — Aile Macallesi) 1-ci maddasinda
homin Macellonin moaqsedi miieyyen edilorok qeyd olunur ki,
aile ganunvericiliyi ailenin mdéhkemlendirilmesi zearuriyyatin-
den, aile miinasibatlorinin qarsiliqli mehabbat ve hormet hisleri
osasinda qurulmasindan, ailenin isine har kesin qarigsmasinin
yolverilmoazliyinden, aile iizvlerinin aile qarsisinda garsiliqh
yardim ve masuliyyetindan, onlarin hiiquglarinin maneeasiz he-
yata kecirilmasinin tomin olunmasindan ve bu hiiquqlarin mah-
komoadoe miidafiesi imkanlarindan ireli golir. Qeyd edilmelidir ki,
aile ganunvericiliyinin biitiin diger normalar1 meahz gosterilon
maqgsadin tomin edilmasine yonalmisdir.
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Aila qanunvericiliyinde 6z oksini tapmis gosterislorin vo prin-
siplarin realizeasi, saglam ve etibarli aile miinasibatlerinin qurul-
masinin tomin edilmasi {i¢lin zoruri olan hiiquqi institutlardan bi-
ri 6vladliga gbtiirme institutudur.

Konstitusiya Mehkemaesi Plenumunun “Azerbaycan Respubli-
kas1 Aile Macollesinin 132.1.1 vo 132.1.2-ci maddalerinin serh
edilmasine dair” 2012-ci il 5 oktyabr tarixli Qoararinda formalas-
dirdig1 hiiquqi moévgeyo goro, hor bir usaq ailede yasamaq ve
torbiye almaq, 6z valideynlorini tanimaq ve onlarin qaygisindan
istifade etmok, onlarla birge yasamaq hiiququna malikdir. Eyni
zamanda, usagin 6z valideynleri torafindon toerbiys olunmaq, 6z
maraqlarinin toemin olunmasi, harterofli inkisafi, onun leyaqati-
no hérmet olunmasi hiiququ vardir.

Usagin ailode yasamaq ve terbiye almaq hiiququnun heyata
kegirilmasi miixtalif vasitelerle, o ciimleden 6vladliga gotiirma
institutu ile temin edilir. Ovladliga gotiirme institutunun osas
mogqsadi ovladliga gotiiriilon usagin normal fiziki vo meanavi in-
kisafin1 tomin etmokdir. Ovladliga gétiirme zamani aile ganun-
vericiliyinin asas prinsiplerinden biri olan yetkinlik yasina cat-
mayan usaqlarin hiiquglarinin ve menafeloarinin miidafise edilma-
si prinsipi rehbar tutulur. Ovladlifa gdtiirmenin hiiquqi mahiy-
yoti ondan ibaratdir ki, 6vladliga gotiirma barade mehkema qo-
rarinin qanuni qiivveye minmesi ile dvladliga gotiironle ovladli-
ga gotirilen arasinda valideynlik miinasibeatlori ile analoji hii-
quq miinasibatlori emela golir.

Belolikla 6vladliga gotiirme miieyyen hiiquqi neticeler yara-
dan hiiquqi fakt qisminde ¢ix1s edir.

Aile Macoellosinin 134.1-ci maddasine asason, dvladliga gotii-
riilonler ve onlarin 6vladlar1 6vladliga gotiirenlere ve onlarin qo-
humlarina miinasibetde, eloco do 6vladliga gotiironler ve onlarin
qohumlar1 6vladliga goétiiriilonlora (onlarin 6vladlarina) miinasi-
boatdo 6z soxsi qeyri-omlak vo amlak hiiquq ve vezifelarine go-
ro mansace qohumlara barabar tutulurlar.

Aile ganunvericiliyinde nazerde tutulan bu normalar, hemgi-
nin 6vladliga gbtiirme messlalarini tonzimleyen beynalxalq hii-
quq senadlarinde aksini tapmigdir. “Usaqlarin dvladliga gotiiriil-
mosi haqqinda” Avropa Konvensiyasinin 10-cu maddesine asa-
son, ovladliga gotiirme Ovladliga gotiiron sexse ovladliga gotii-
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riillona miinasibatde qanuni nikahda dogulmus usaga miinasibot-
de atanin yaxud ananin malik oldugu biitiin hiiquqglar1 ve vezife-
lori verir. Ovladliga gétiirme 6vladliga gétiiriilone onu dvladliga
gbtliron soxso miinasibotde ganuni nikahda dogulmus usagin 6z
atasina yaxud anasina miinasibatde malik oldugu biitiin hiiquqla-
1 vo vozifelari verir.

Gostarilon normalarin mezmunundan aydin olur ki, ganunve-
ricilik dogma valideynlo ovladliga gotiirenloar, eloco do dogma
ovladla ovladliga gotiiriilonler arasinda he¢ bir forq qoymadan
onlar {i¢iin baraber hiiquqi teminatlar nezerde tutmus, eyni sox-
si geyri-omlak ve emlak hiiquq ve vazifelarine malik olduqlari-
n1 miiloyyon etmisdir.

Beloliklo, hom aile qanunvericiliyi, hom de miilki qanunveri-
cilik 6vladliga gotiirenlar ve 6vladliga gotiiriilonleri dogma vali-
deyn ve 6vladlarla eyni hiiquqi statusda taniyaraq hiiquq ve ve-
zifelor, o ciimleden miras emlakdan pay almaq hiiquqglar1 baxi-
mindan mansace qohumlarla eynilesdirmisdir.

Konstitusiyanin 149-cu maddesinin I hissesina asasen, norma-
tiv hiiquqi aktlar hiiquqa ve haqgg-adalete (beraber monafelora
boarabar miinasiboata) asaslanmalidir.

Konstitusiya Mahkemasi Plenumunun barabarlik prinsipinin
mozmununa dair formalagdirdig1 hiiquqi mévqgeyo miivafiq ola-
raqg, hiiquqi dovlatin temsl prinsiplerinden hesab olunan hiiquq
boraborliyi prinsipi Konstitusiyanin 25-ci maddesinds aks olun-
magqla, mahz dovlet terafinden heg¢ bir ayri-seckiliye yol verma-
den her kesin hiiquq ve azadliglarinin berabearliyine tominat ve-
rilmasini nezerde tutur.

Konstitusiya Mahkemasinin Plenumu bu Qerarda oks olun-
mus hiiquqi movgelara uygun olaraq gqeyd edir ki, 6vladliga go-
tiironler ve 6vladliga gotiiriilonlar yalniz veraselikle bagh deyil,
istonilon hliquq miinasibetlarinin subyektlori kimi biitiin hallar-
da dogma valideynlor vo ovladlarla beraboer hiiquqi tominatlara
malikdirler. Bu baximdan Miilki Macallenin 1193-cii maddasine
uygun olaraq ovladliga gotiironlar ve ovladliga gotiiriilenler do
dogma valideynlar ve dvladlarla beraber qaydada mirasdan mac-
buri pay hiiququna malikdirler. Odur ki, geyd edilon maddenin
Konstitusiyanin miivafiq maddeleri ile uygunsuzluq teskil etme-
si miiayyon edilmamisdir.
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Konstitusiya Mehkemasi Plenumunun Klark Qordon Morrisin
sikayoti tizro 2017-ci il 26 may tarixli Qorarinda qeyd edilmisdir
ki, ganunun aydin ve prognozlasdirila bilon olmasi hiiquqi dov-
latin vacib tezahiirlerinden biri olan ganunun imumiliyini temin
etmok zoarurati 1l uzlagsmalidir. Nezers almaq lazimdir ki, qanu-
nun moatninin miitleq aydinligi (qanunvericinin biitiin miimkiin
ola bilecak hayati hallar1 ganunda nazerds tutmasi) qeyri-realdir.
Bu sebabdan ganunda timumi anlayislardan istifade edilmesi qa-
¢tlmazdir.

Gostarilonlore osason Konstitusiya Mahkemasinin Plenumu
asagidaki naticeloro golir:

— Miilki Macallanin 1193-cii maddasi Konstitusiyanin 25-ci
maddesinin I, III, IV ve V hisselorino, 26-c1 maddesinin II his-
sosino, 29-cu maddesinin I vo VII hisselorine, 71-ci maddesinin
I vo II hisseloarine vo 149-cu maddasinin I ve III hisselerine uy-
gun hesab edilsin;

— Miilki Macsallenin 1159-cu ve Aile Macsallasinin 134.1-ci
maddelarine uygun olaraq Miilki Macallonin mirasda macburi
pay anlayisini nazordoe tutan 1193-cli maddesinde “vesiyyet edo-
nin usaqlarinin, valideynloerinin” miiddeas1 6vladliga gotiiriilon-
lari vo Ovladliga gotiiranlori do ehtiva edir.

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddasi-
nin VII ve IX hissealorini, “Konstitusiya Mehkemaesi haqqinda”
Azoarbaycan Respublikast Qanununun 52, 62, 63, 65-67 va 69-cu
maddalarini rehbar tutaraq, Azerbaycan Respublikasi Konstitu-
siya Mahkemasinin Plenumu

QO9RARA ALDI:

1. Azerbaycan Respublikast Miilki Macelloesinin 1193-cii
maddeasi Azerbaycan Respublikas1 Konstitusiyasinin 25-ci mad-
dosinin I, III, IV ve V hisselorine, 26-c1 maddosinin II hissesino,
29-cu maddaesinin I vo VII hisselerine, 71-ci maddesinin I vo II
hisselarine ve 149-cu maddesinin I vo III hisselarine uygun he-
sab edilsin.

2. Azoarbaycan Respublikas1 Miilki Macallesinin 1159-cu ve
Azorbaycan Respublikasi Aile Macellasinin 134.1-ci maddsleri-
no uygun olaraq Azearbaycan Respublikast Miilki Macallasinin
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mirasda moacburi pay anlayisini nazerde tutan 1193-cii madde-
sinde “vesiyyet edenin usaqlarinin, valideynlerinin” miiddeasi
ovladliga gotiiriiloenleri ve 6vladliga gotiironleri do ehtiva edir.

3. Qorar darc edildiyi giinden qlivveya minir.

4. Qorar “Azerbaycan”, “Respublika”, “Xalq qozeti”,
“Bakinski rabogi” gezetlorinde ve “Azerbaycan Respublikasi
Konstitusiya Mahkemasinin Malumati”nda derc edilsin.

5. Qorar goatidir, he¢ bir orqan ve ya soxs torofindon logv edi-
la, deyisdirile ve ya rosmi toefsir edile bilmaz.
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NMOCTAHOBJEHME
IJIEHYMA KOHCTUTYIIMOHHOTI'O CYIA
ABEPBANI)KAHCKOM PECIYBJIUKHN

O npoBepke coorBeTcTBUA cTaThbi 1193 I'paxkaanckoro
KoeKkca AsepOaiixanckoil Pecnny0imkn yactam
L IIL, IV u V crarbu 25, Yactu 11 ctarbu 26, yactsam I u VII
crarbu 29, yactam I u Il crarbu 71 u vactam I u III crarbu
149 Konctutynuu Azepoaiipkanckoi Pecny0anku

19 ¢eBpaus 2021 roga ropoa baky

[lnenym  KonctutyumonHoro cyma  AsepOailmkaHcKon
Pecnybnuku B cocraBe ®apxama AOnymiaeBa (mpeicenarTeis),
Connl CanmvanoBo#, Ymaii DdennueBoit, Posman Hcmaunona,
JIlxeiixyna l'apamkaeBa, Padasns ['Bamanze, Maxupa Mypanosa,
Ucet Hamkadona (cynps-noknanuuk) u Ksampana [laduesa,

ydacTheM cekpetaps cyna Papauga Anuena,

B coorBerctBuu ¢ yacthio VII crareu 130 KoucTutyiuwu
AzepOaiimxanckoit PecnyOmuku, crtatesimu 27.2 uw 32 3akoHa
Azepbaitmkanckor Pecniyonuku “O Konctutymumonnom Cyne” u
crarbeil 39 BuyTpeHHero ycraBa KOHCTUTyLHMOHHOro cyjna
Azepbaiimkanckoit Pecrybnuku, Ha OCHOBaHHMHM 3a1ipoca yIoJIHOMO-
YEeHHOT0 10 TpaBaM 4enoBeka (oMOyracmeHa) AzepOailkaHCKON
PecnyOnuku B cyneOHOM 3aceaHuu, TPOBEIEHHOM B MOPSIKE MTUCH-
MEHHOW MpOLEaypbl KOHCTUTYLMOHHOTO CYIONpPOM3BOJICTBA pac-
CMOTpEJI KOHCTUTYILIUOHHOE JIeJI0 O MPOBEPKE COOTBETCTBUS CTATHU
1193 TI'paxpanckoro komekca A3zepbOaiimxanckoil PecryOnuku
yactam I, III, IV u V crareu 25, yactu II craten 26, yactsam I u VII
cratbu 29, yactsaMm I u II craten 71 u yactam I m III crareu 149
Koncturymuu Azepbaiimkanckoit PecryOmmku.

N3yuus u o6cynuB noknan cyasu M.Hamkadosa no neny, 10BobI,
U3JIOKEHHBIEC TPEICTABUTEISIMA 3aUHTEPECOBAHHBIX CYOBEKTOB-
3aBelyIOIIMM HAyYHO-aHAJIMTUYECKUM CEKTOPOM Arapara yrnoiHo-
MOUYEHHOTO 0 TpaBaM dYelloBeka (omMOynacMena) AzepOaiiKaHCKOM
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PecniyOnuku M.MamMenoBbIM U 3aBEYIOIIUM OTACIOM SKOHOMUYE-
CKOTO M COILMAJIBHOTO 3aKOHOJaTelbCcTBa Ammapara Mwuiiu
Memxnuca A3zepOaiimkanckoit PecmyOonuku M.baspiroBbIM, crie-
HUATUCTAMU-CYIbeN TpakJIaHCKOW Koyuierun BepxoBHoro cyna
Azepbaitxkanckord PecmyOnmukn u BakuMHCKOTO aneisiiuoOHHOTO
cyna P.OiiBa3zoBbeiM, u Marepuanbl aena, [lnenym Koncturynumosn-
HOTO cyaa AzepOaiimxanckoit PecyOnuku

YCTAHOBMUIJ:

YHNOTHOMOYEHHBIH 1O TmpaBaM denoBeka (OMOyACMEH)
A3zepbaiipxanckoil PecnyOnuku, oOpaTHBIIMCH C 3alpocoM B
Konctutynumonnsiii cyn Asepbaitkanckon Pecnybnuku (nmanee —
KoHCTUTYIIMOHHBIN Cy),IPOCHUI TIPOBEPUTH COOTBETCTBUE CTaTbU
1193 I'paxnaHckoro koxaekca A3zepOaiigxanckoil PecnyOnuku
(mamee — I'paxkmanckuii xkoaekc) vactam I, III, IV u V crarem 25,
yactu I crarbu 26, yactsam I u VII cratem 29, yactsam I u I crarbu
71, m vactam | u III crareu 149 Koncrurynuun AszepOailixaHcKon
PecnyOnuku (manee-KOHCTUTYIIMS).

B 3ampoce yka3aHo, 4TO B COOTBETCTBUHU C TPEOOBAHUSIMU CTaTeH
1159.1.1 n 1159.1.2 I'pasxxnaHckoro Kojekca Mpu HaciaeA0BaHUU 110
3aKOHY HacJIeMHUKaMU C MPaBOM Ha PaBHBIC JOJIH, MPU3HAIOTCS B
HEePBYIO O4Yepe/lb-A€TH YMEpILEero, pebeHOK, POXKACHHBIM IocIie
CMEpPTH HAacJe[oAaTelNsl, CYNpyr, pPOAWUTENH (YCHIHOBUTEIHN).
VYCBHIHOBIEHHBIE UX JI€TU KaK HACJIEHUKH WM POJACTBEHHUKU YChI-
HOBUTEIIS IPUPABHUBAIOTCA K JETSIM YCBIHOBUTEISA U X JETAM.

Cornacuo crarbe 1193 pannoro Kopekca netu, poautenu u
CYNpyT 3aBellaress He3aBUCHMO OT COJEp)KaHMsI 3aBellaHus. JTa
JI0J1s1 TOJDKHA COCTAaBIIATh [TOJIOBUHY TOM 10, KOTOpasi UMEIOT 00si-
3aTeNIbHYIO J0MI0 B HACJIEACTBE, IPUUUTAIACH Obl UM IIPH HACTIEO0-
BaHUU 110 3aKOHY (00s3areabHas J01s).

3anpocofarenb OTMEUYAeT, YTO JaHHAas CTaTbsg HE 3aKpeIuIseT
npaBa 0053aTENIbHOM 10JIM B OTHOIIEHUHU YCHIHOBUTENIEH U YCHIHOB-
JeHHbIX. B TO Bpems kak nuuna, ykasaHHble B crarbix 1159.1.1 u
1159.1.2 I'paxxmaHCKOro KOJIEKCa, YCTAHABIMBAIOLIUX KpYyT JHL,
NPU3HAHHBIX HACJIEIHUKAMU 10 3aKOHY, IPUPABHUBAIOTCS COOTBET-
CTBEHHO K POJUTEIISAM M JIETSM.
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[To MHeHMIO 3ampocoaaress, MPaBo Ha MOJyUYeHHE 00s3aTeIbHON
JIOJIA B HACJIENICTBE JIOJDKHO OBITh MIPU3HAHO HE TOJBKO JIJISt POJIUTE-
Jiel U JeTel HacleqoaTelsl, KaKk HACJIeTHUKOB TIEPBOM ouepeau o
3aKOHY HO U JJIsl YCHIHOBUTEJEH M YCHIHOBICHHBIX. Tak, Mogo0Hoe
HECOOTBETCTBHE MEX]y YIOMSHYTBIMH CTaThsIMHU [paxmgaHCKOro
KOJIEKCA HapyIIaeT NpeayCMOTpeHO cTarbsiMu 13 u 29 KoHcTutyuu
MpaBO COOCTBEHHOCTH YCBHIHOBHUTENEH W YCBIHOBIEHHBIX, KakK
HACJICIHUKOB MEPBOW OYEpeaM IO 3aKOHY, BHYTPEHHEE COUETaHHE
HOpPM, HE OTBEYaeT TPeOOBAHUIO O TOM, YTO HOPMATUBHO-IPABOBBIC
aKThI JTOJKHBI OCHOBBIBATHCS HA MIPABE U CIPABEIJIUBOCTH.

B cBs3u ¢ 3anpocom [Inenym KoHCTHTYLIMOHHOTO Cyna cuMTaeT
HEOOXOTUMBIM OTMETHUTH CIIEyIOIIee.

Ha ocnoBanun yactu VII ctatbu 29 KoHCTUTYy1IMU TOCYIapCTBO
rapaHTHUpPyeT MpaBo HacienoBaHus. ['apaHTus npaBa HacIeIOBAHUS
MpeayCcMaTpuBaeT HacleAOBaHUE, C OHOW CTOPOHBI, BO3MOXKHOCTD
COCTaBUTb 3aBEILIAHKE, a C APYTOH,-IPUHSITH HACIEICTBO B KAUECTBE
HACJIEHUKA U BIIAJIETh UM.

HacnencTtBeHHble OTHOLLIEHHSI BO3HUKAIOT MEXAY Haclenojare-
JIEM U HAaCJI€AHUKAMHU 110 OCHOBAHUSM, IPETyCMOTPEHHBIM 3aKOHOM,
160 1O 3aBEIaHUI0, OCHOBAHHOMY Ha BOJIE HACIIEI01aTeNsl.

ComnacHo crarbe 1133.1 I'pakmaHcKoro Kojekca, HacjlaelIOBaHHE
OCYIIECTBIISIETCSI B CHJIy 3aKOHA WJIM 3aBelaHus 00 Mo 00ouM
ocHoBaHMsIM. HacnenoBanue no 3akoHy (mepexoa UMyLIECTBa yMep-
IIETO K JIMIAM YKa3aHHBIM B 3aKOHE) HACTYMaeT B TOM CIly4yae, €Clu
HacJie10/1aTelb He OCTaBUT 3aBELIaHMs, JIMOO 3aBelIaHNe MOJHOCTHIO
WM YaCTUYHO MpU3HaHO HenerncTBUTenbHBIM (cT. 1133.2 T'K).

B cooTBeTcTBUU ¢ 3aKOHOAATEILCTBOM JIJIsl JAHHOTO BHJIa HACJIE-
JIOBAaHWs HA OCHOBAHWU MPHUHIIMIIA OYEPETHOCTH OMpPEACNICH KOH-
KPETHBIN KPYT HACJEAHUKOB C MMPABOM Ha paBHBIC JOJH, CYIIECTBO-
BaHME XOTs1 Obl OJIHOTO W3 HACJIEHUKOB MPEAbIIYIICH odepenu —
UCKJIIOYAET HacleoBaHUe rocienyroueil ouepennoi (crateu 1159
u 1160 I'pasxxnaHckoro Kojaekca).

B crarpe 1159 I'paxkmaHCKOro Komekca, ONpPENEIsIOIEr KpyT
JUL, SBIISIIOLIMXCS HACIEIHUKAMH IO 3aKOHY, U OYEPEAHOCTh UX
MpU3bIBA K HACJIEIOBAHUIO, IPETyCMOTPEHO MATh OYepeiel Hacle -
HUKOB. 3aKOHOJATENIb MPU OMPEACICHUH TaKOW OUYepEeIHOCTH YyUH-
THIBAJI CTENIEHb POJACTBA HACIEAO0ATeNIe C HACIEA0AaTelIEM.

89



Crarps 1159.1.2 I'paxxaHCKOrO KOJAEKCA 3aKpEIUISET, YTO YCBhI-
HOBJICHHBIE U UX JI€TU KaK HACJICAHUKH WM POJCTBEHHUKHU YCBIHO-
BUTEJIS IPUPABHUBAIOTCS K JI€TSAM YCBIHOBUTENSA M UX JETAM. IJTO
O3HAYaeT, YTO JIAHHbIE JIMIIAa Ha 3aKOHOJATEeIbHOM YPOBHE BKJIIOYE-
Hbl B YHCJIO HACJEAHUKOB MEPBOW OYEpEeAM HACIEHAOJaTeNsl U TPHU
HACJICJIOBAaHUH TI0 3aKOHY MUMEIOT IIPaBO Ha MOJYyYECHHE B YCTAHOB-
JIEHHOM 3aKOHOJATEIbCTBOM MOPSIKE PaBHOM JOJIU B HACIEACTBEH-
HOM UMYIIECTBE.

B crarpe 1193 I'paxknanckoro Kogekca, OnpeAeisitoniel moHaTHe
00s13aTe’bHON JJOJM B HACJIEACTBE, YKAa3aHO, YTO U3 YMCIIa HACea-
HUKOB II€pBOM OYEpEeNHd MO 3aKOHY JAETH, POAUTENH U CYNpyr
SIBIISIIOTCS JTUIIAMU, UMEIOIIMMH TPaBO Ha OO0S3aTENbHYIO JIONII0 B
HACJIE/ICTBE.

[Tnenym Konctutyunonnoro Cyna B Ilocranosnenuun «O Tosko-
Banuu crarer 1193 wu 1200 TI'paxmanckoro Kojekca
AzepOaiimkanckoil PecnyOnuku B MX B3aUMOCBSI3M» OT 8§ sHBaps
2021 roga, momuepKuBasi 3HaYCHUE UHCTUTYTa 00s3aTeIbHON JOJIH,
OTMETHUJI, YTO 3aKOHOJATENh OIpENeNsisi TaKUM 00pa3oM B CTaTbe
1193 I'paxkmaHckoro Kojaekca Kpyr Jull, oOJaJaroliux MpaBOM Ha
00s13aTeIbHYI0 JI0JII0, TO €CTh YKa3bIBasi U3 YMCia HACJIEIHUKOB 10
3aKOHY MMEHHO HACJIEJHUKOB IE€PBOM OUYEpEnU, MPECIEeNyeT LEb
COXpaHEHUS M 3alIUTHl CeMeWHBbIX OoTHoueHui. [IpaBo Ha 00s13a-
TEJBHYIO JIOJII0 B HACJIEJICTBE — 3TO MIPABO HA MUHUMAJIBHYIO JIOJIO,
MPENOCTABISIEMYIO 00s3aTeIbHBIM HACIEIHUKAM (IETSM, POAUTE-
JSIM M CYTIPYTY 3aBeIlaTesisi) He3aBUCHUMO OT HAJIMYMsl 3aBEIaHus B
o0beMe, YCTaHOBICHHOM 3aKOHOJATEIIbCTBOM.

B nannom Ilocranosnenun [nenym oTMeTHII HaTM4Yue B3aUMHOMN
1 QYHKITMOHAJILHOM CBSI3W MHCTUTYTA 00513aTEIHHON O C IPaBOM
HACJIEOBAHUs 10 3aKOHY, 3aKpeluleHHbIM B cratbe 1159.1.1
['pakaHcKoro KojIekca, M yKasal, 4TO JaHHas CTaThsl SIBISETCS
ONPENENAONIEH B OTHOIIEHUH HOPM TPa)kIaHCKOTO 3aKOHOJATENb-
cTBa 00 MHCTUTYTE 00s3aTEIBHON JIOIH.

B »TOoM KoHTekcTe, mpu omnpeaeneHud B cTtatbe 1193
['paskmanckoro kojekca MOHATHUS 00sI3aTEIBLHOM T0JIM B HACJIEICTBE
U Kpyra cyObeKkToB, 00JaJaronIuX MPpaBoM Ha Hee, YChIHOBUTEIH U
YCBIHOBJICHHBIE, TIpeAyCMOTpeHHbIe cTaThaMu 1159.1.1 u 1159.1.2
Konekca kak HaclleTHUKU C MPaBOM HEPABHE JIOJIU MPABOM, HE yKa-
3aHbBI B KQYECTBE HACJICTHUKOB 00JIaIal0IINX TIPaBOM Ha 00s3aTeshb-
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HYIO JIOJIO W YTO HE CJeAyeT BOCIPUHUMATh KaK OTCYTCTBHUE y HUX
mpaBa Ha 00s3aTeIBHYIO OO0 B HacaeAcTBe. MIHOM moaxoa, mpoTu-
BOpEeUa IeJIsIM U MPaBOBOM (PYHKITMH, OCHOBOIIOIATrAFOIIUM MPUHITHU-
naM HopM KoHcTuTynnMH, CEMEHHOIro M TpaKJaHCKOTO 3aKOHOZa-
TENbCTBA, PETYIUPYIOIINX COOTBETCTBYIOIIME OTHOIIECHHUS, CO3AAET
TPYAHOCTH B 00ECIIEUEHUH YCTAHOBIECHHUS TOBEPUTEIBHBIX U 3/10PO-
BBIX OTHOIIICHUN B CEMbE, SIBIISIONICHCS STUEHKON 00IIecTBa U HaX0-
TSITIEHCST TI0J] 0COOOM OTEeKO# TOCyTapCcTBa.

OCHOBHOM 1IEJIBI0 CEMEMHOr0 3aKOHOAATENbCTBA SABIISIETCSE 00ec-
MIEUYCHUE TPOYHOCTH W HAJIEKHOCTH CEMbH. 3aKOHONATENbh 00ec-
MEYMBAET HHTEPECHI CEMEUHOIO COK03a, MPEXKAE BCEro 3allUTOU
uHTEpecoB ero wieHoB. Co3aanre HeOOXOMUMOM JIJIsl ATOTO MPaBO-
BOM cpefipl- CTOALIAs Mepel rocyaapersa 3anada. 11o stoi npuunne
Konctutymus npemycmarpuBaeT OCHOBOIOJIATAIOMINI MPUHLUN U
psIMbIE YKa3aHUSI OTHOCUTEIBHO PETYIUPOBAHUS CEMEUHBIX OTHO-
ICHUH.

Ha ocnoBanuu crarbeit 17 u 34 Konctutryuuu cembsi Kak, OCHOB-
Has siueiika 001IecTBa, HaXOUTCS 0] 0COOOM OIEeKOi rocyapcTaa.
3a00Ta 0 AETAX M UX BOCHUTAHUE — SIBISIOTCS JOJITOM POJIUTENCH.
TocynapcTBO OCyIIECTBISIET KOHTPOJIb 32 BBIMOJIHEHUEM 3TOTO
nonra. Jletu, He UMeOIIUE POIUTENEH WM ONEKYHOB, JIMIICHHBIC
POIUTENBCKONW 3a00ThI, HAXOASATCS HA IMOINEUEHHUU TOCYIapCTBa.
Cembst 1 Opak HaXOJATCS MO ONEKO rocyaapcTsa. MarepuHCTBO,
OTLIOBCTBO, JIETCTBO OXPAHSIOTCS 3aKOHOM. [0CynapcTBO OKa3bIBaeT
MIOMOIIb MHOTOJIETHBIM CEMbSIM.

B crarbe 1 Cemelinoro kogekca AzepOaiimxanckoi Pecryomuku
(manee — CemMelHBIN KOJEKC), SBISIONMIETOCS OTPACIEBBIM 3aKOHO/IA-
TEJTBLHBIM aKTOM, ompezessieTcs: 1eiab Koaekca U oTMedaeTcs, 4to
ceMeiHOe 3aKOHOAATEIbCTBO UCXOAUT U3 HEOOXOANUMOCTH YKpeIie-
HUS CEMbU, TIOCTPOCHHS CEMEMHBIX OTHOIICHUN HAa YyBCTBaX B3a-
UMHOHM JTIOOBH U YBaXXEHUs, HEIOMYCTUMOCTH YbEro-Tu00 BMeIa-
TEJIHCTBA B JIeJIa CEMbU, B3aUMOIIOMOIIH YJICHOB CEMbU U X OTBET-
CTBEHHOCTH Iepe]] ceMbel, o0ecreueHus 0ecpensiTCTBEHHOTO OCY-
IIECTBJICHNS UX MPaB U BO3MOKHOCTEH Cy/eOHOW 3alllUThl yKa3aH-
HbIX npaB. CieayeT OTMETUTh, YTO BCE OCTaJbHbIE HOPMBI CeMEil-
HOTO 3aKOHO/ATeNbCTBA HAIPaBJIeHbl UMEHHO Ha 00eCIeUeHUue yKa-
3aHHOU LIEJH.
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OpHuM U3 TPABOBBIX MHCTUTYTOB, HEOOXOIUMBIX AJI peain3a-
WY IPEANUCAaHUN U MPUHILIUIIOB, OTPaXKEHHBIX B CEMEUHOM 3aKOHO-
JlaTenbCcTBE 00ECIeueHUs] YCTAHOBIECHUS 370POBBIX U HAJIEKHBIX
CEMEHHBIX OTHOLIEHUH, SIBISIETCSI MHCTUTYT YCHIHOBJICHMSL.

CornacHo npaBoBOW Mo3unuu, chopmynupoBaHHou [lmenymom
Konctutyuronsoro cyna B [locranoBinennn «O TOJIKOBaHUM CTaTeu
132.1.1 m 132.1.2 CewmeliHoTO KOAeKca A3sepOaiiKaHCKOM
Pecriybnmuku» ot 5 oktsa6pst 2012 roga, kKaxaplii peOCHOK HMeEeT
MpaBO JKUTh U BOCHUTHIBATHCSA B CEMbE, 3HATh CBOMX POJUTENEH U
MOJIb30BaThCs UX 3a00TOHM, MPOXKMBAaTh BMECTE C HUMHU. B TO *ke
BpeMsi peOCHOK UMEET IIPABO BOCHHUTHIBATHCS CBOMMU POJUTEISIMH,
a Takke MpaBo Ha o0ecreyeHne ero MHTepecoB, BCECTOPOHHEE pa3-
BUTHUE, YBA)KEHNUE €TO TOCTOUHCTBA.

Peanuzanus mpaBa peOEHKa *UTh U BOCHUTHIBATHCS B CEMbE
oOecreunBaeTcsl pa3IMYHbIMU CPEJCTBAMHU, B TOM YHUCII€ UHCTUTY-
TOM YCBIHOBJEHUSA. OCHOBHOW IEJNbI0 HWHCTUTYTa YCHIHOBJICHHS
SABIIAETCS 00eCIeyeHue HOPMAJIbHOTO (PU3UYECKOTO U JTYXOBHOTO
pa3BUTHUS YCHIHOBICHHOTO pebeHka. [Ipu yChIHOBIEHUU PYKOBOI-
CTBYIOTCS IPUHLIMAIIOM 3aIIUATHI IPAB U UHTEPECOB HECOBEPLIEHHO-
JETHUX JeTeH, SBISIIOIIMMCS OJHUM M3 OCHOBHBIX MPHUHIUIIOB
CEMEMHOro 3aKOHOAATeNnbCTBA. [IpaBoBasi CyIIHOCTH yCBIHOBIICHHUS
3aKJIFOYAETCS B TOM, UYTO C BCTYIUIEHUEM B 3aKOHHYIO CUITY PEIICHMUS
cyla 00 YCHIHOBJICHHU MEXAY YCBIHOBHTEIEM U YCBHIHOBICHHBIM
BO3HMKAIOT IIPAaBOOTHOLIEHUS, aHAJIOTUYHBIE POJUTEIBCKUM OTHO-
HICHUSIM.

Takum 00pa3oM, YCHIHOBJIEHHE BBICTYNAET KaK HOPUIUYECKUN
(axT, TOPOXKIAIOLINI OIpe/esIeHHbIE MTPABOBbIE MOCIIEICTBUSI.

Ha ocnoBannu crareu 134.1 CemeliHOro KoJieKca YChIHOBUTEIH U
UX JIETU B OTHOUIEHUM YCHIHOBJIEHHBIX M HX POJCTBEHHUKOB, a
TaK)K€ YCHIHOBUTENIN M UX POJCTBEHHUKH B OTHOIIEHUU K YCHIHOB-
JICHHBIX (MX JETei) MO CBOMM JIMYHBIM HEMMYIIIECTBEHHBIM U UMY-
IIECTBEHHBIM IIpaBaM M 00SI3aHHOCTSIM K POACTBEHHHUKAM.

JlaHHBIE HOPMBI, IPEYCMOTPEHHBIE B CEMENHOM 3aKOHOJATEb-
CTBE, HAIUIM OTPAXKEHUE U B MEXKIYHAPOIHO-IIPABOBBIX JOKYMEH-
Tax, peryJIupyoInX BOIPOCH yCbIHOBIEHNA. Ha ocHOBaHuU cTaThu
10 EBpomneiickoit KOHBEHITMH 00 YCHIHOBJICHUH JICTCH, YCHIHOBIICHHE
NPEOCTaBIseT YCHIHOBUBIIEMY JIMIy BCE MpaBa U OOs3aHHOCTU
KOTOPBIE MPUCYIIM OTILY WJIA MaTepy B OTHOLIEHUM POXKIEHHOTO B
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3aKOHHOM Opake peOeHKa. YChIHOBJIEHHE MPEAOCTABISAET YCHIHOB-
JIEHHOMY B OTHOIIEHMH YCHIHOBUBLIETO JIMIIA, BCE MpaBa U 00s3aH-
HOCTH, KOTOpPbIE MPUCYIIN POXKIEHHOMY B 3aKOHHOM Opake peOeHKY,
B OTHOIIICHUH €r0 OTLA WX MaTepH.

W3 conepkanus yKa3aHHBIX HOPM BUIHO, YTO 3aKOHOJATEIILCTBO,
HE JieJ1asi HUKAKUX Pa3jInyui MEXIy POIUTEISIMHU U yCHIHOBUTEIS-
MU, a TaKXe POAHBIMU JIETBMU M YCHIHOBJIEHHBIM, IPEAYyCMaTpHUBa-
€T Ul HUX PaBHBIE IPABOBBIC TAPAHTHM yCTAHABIIMBAET, YTO OHU
001a/1at0T OIMHAKOBBIMU JIMYHBIMU HEUMYILECTBEHHBIMHU U UMYILIE-
CTBEHHBIMH TPAaBaMH U 00s13aHHOCTSIMHU.

Takum oOpa3oMm, Kak ceMeilHOe, TaKk M TPakJIaHCKOE 3aKOHOJa-
TEJIbCTBO MPU3HABAsI ONMHAKOBBIA IIPAaBOBOM CTATYC YCBHIHOBUTEIEH
¥ YCBIHOBJIGHHBIX C POAMTEISIMHU U AETbMHU, UIACHTUPHUIIHPYET UX 1O
IPOUCXOKJICHUIO C POJACTBEHHUKAMH C TOUKH 3PEHUs MpaB U 00s-
3aHHOCTEH, B TOM YHUCJIE MPaB Ha JOJI0 B HACJIEJCTBEHHOM MMYIIE-
CTBE.

Ha ocnoBanuu yvactu I crareu 149 KoHcTuTyniuu HOpMaTuBHBIE
IIPABOBBIE AKTHI JIOJKHBI OCHOBBIBATHCSI HA NPABE U CIPABEIINBO-
CTH (paBHOM OTHOIICHHH K PaBHBIM MHTEPECAM).

B cooTrBercTBUM C mpaBOBOW mo3uImen, cHOpMYyITUPOBAHHOM
[Inenymom KOHCTUTYLIMOHHOTIO CyJa OTHOCHUTENBHO COAEPKAHUS
NPUHLMUIIA PAaBEHCTBA, MPUHLMUI PABEHCTBA MPAB, CUUTAIOLIUKCS
OJJHUM M3 OCHOBOMNOJArarolMX IPUHLHUIIOB IIPABOBOIO Tocyaap-
CTBa, HAXOOUT OTPAXKEHHUE B cTarbe 25 KOHCTUTyLMH, a UMEHHO B
TOM, YTO TOCYHApCTBO TapaHTUPYET KakKJIOMy PaBEHCTBO IpaB U
cB00O/I, HE TOMYCKasi HUKAKOW TMCKPUMHUHALIUU.

B cooTBeTcTBUMM € MpPaBOBBIMHU MO3ULHUSAMU, OTPAKEHHBIMH B
Hactosmem [loctanoBnenuu, Ilnenym KoncTuTynmoHHoro cyna
OTMEUAECT, YTO YCHIHOBUTEIN M YCBIHOBIICHHBIE BO BCEX CIIydasx
UMEIOT paBHbIE C POAHBIMU POAUTESIMU U IETbMU MPABOBbIE rapaH-
TUU HE TOJIBKO B CBS3M C HACJEIOBAaHHMEM, HO U KaK CyOBEKTHI
JTH00BIX MPaBOOTHOUIEHUH. B 3TOM KOHTEKCTE B COOTBETCTBUHU CO
crareeil 1193 I'pak1aHCKOrO KOJIEKCa YCHIHOBUTEIN U YCHIHOBJICH-
HbIE TaKXE€ UMEIOT MpaBO Ha 00A3aTeNbHYIO JOJII0 B HACIEACTBE
HapaBHE C POIUTEISIMU U JI€TbMHU. Tak 4TO, MPOTHUBOPEUUS MEKIY
OTMEYEHHOW CTaTbe€d M  COOTBETCTBYIOIIMMH  CTaThsIMU
KoncTutynum He yCcTaHOBIIEHO.
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B IToctanosnennu [Inenyma KoHCTUTYIIMOHHOTO Cyaa Mo *a’jo-
6e Knapka I'opaona Moppuca ot 26 mas 2017 rona oTMe4eHO, 4TO
SICHOCTh M TPOTHO3UPYEMOCTHh 3aKOHA JOJDKHBI COUETAThCS C
HEOOXOUMOCTBIO OOeCIeueHus OOIIHOCTH 3aKOHA, SIBISIOIIEHCS
OJTHUM W3 BaXXHBIX MPOSIBICHUN MpaBoro rocymapctBa. Cremyet
y4eCTb, YTO a0COJIOTHAS SICHOCTh TEKCTa 3aKOHA (IIpeJl yCMOTpEeHHE
3aKOHOJATelel B 3aKOHE BCEX BO3MOXHBIX KU3HEHHBIX 00CTOSATEIb-
cTBax) HepeasnbHa. [lo 3TOM mpuYMHE HCMONB30BAaHUE B 3aKOHE
o0IMX MOHATUN HEU30€KHO.

Ha ocHoBannu BeimensnoxeHHoro [menym KoncTuTynmoHHOro
Cyla IPUXOJUT K CIEAYIOIINM BBIBOJAM:

— Crarpro 1193 I'paxxnaHCcKoro Kogekca C4MTaTb COOTBETCTBYIO-
meit yactam I, III, IV u V crateu 25, yactu Il ctareu 26, gactsaMm I u
VII crareu 29, wactsam [ u 11 craren 71 m yactam I u 11 craten 149
Koucturyiuuy;

— B cootBercTBUM co cTarhsiMu 1159 I'paxkmanckoro xojekca u
134.1 Cemelinoro konekca B ctatbe 1193 I'paxkmgaHckoro kouekca,
npelyCMaTpUBAIOIIEH MOHSATHE 00S3aTeNIbHOM JOJIM B HACIEACTBE,
MOJIOKEHUE “‘IeTH, POAWTENN 3aBellaTelsl” PpacnpoCTpaHseTcs
TaKXe Ha YCHIHOBUTENEH U YCHIHOBIICHHbIX.

PykoBonctBysice wactamu VII m IX craren 130 Koncturynnn
Azepbaitmkanckori Pecriybmukm, crarbsmu 52, 62, 63, 65-67 u 69
3akoHa AsepOaimxanckoin PecnyOnukn “O KoHcTUTyHMOHHOM
cyne”, Ilmenym Koncturymumonnoro Cyma AsepOaiikaHCKOM
PecniyOnuku

ITOCTAHOBMUIJI:

1. Crarpto 1193 I'paxnanckoro koaekca AsepOailjkaHCKON
PecnyOnuku cuutatk coorBercTByromiedt yactsam I, I, IV u V
crarbu 25, Yactu II crareu 26, yactsaMm I u VII cratem 29, gactam 1
u Il crarbm 71 u wactam I u III cratem 149 Koncturyuun
Azepbaiikanckoi PecryOmmkm.

2. B coorBerctBUM co crarbsiMu 1159 I'paxkmanckoro komekca
Azepbaiimxanckoit PecnyOnuku u 134.1 CemeitHoro kopekca
Azepbaiimkanckoii PecrryOnuku monoyxeHue “IeTH, poAUTENH 3aBe-
marens’ B crarbe 1193 I'paxkmanckoro komekca AzepOaiikaHCKOM
PecnyOnuku, npexycMaTpuBaroiiei moHstue o0s3aTesIbHON JOIU B
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HACJIEJICTBE, PACHPOCTPAHSIETCS TAK)KE€ HAa YCHIHOBHUTENEH U YCHI-
HOBJICHHBIX.

3. [locTaHoBIEHHE BCTYIAET B CUITY CO JTHSI OIyOJIMKOBaHUSI.

4. TlocraHoBneHue omyOnuKoBaTh B Tazerax ‘“AsepOaiijkan’,
“Pecnybnuka”, “Xanr razetu”, “bakunckuil padbounii” u “BectHuke
Koncrutynmonnoro cyna Aszep0aiimkxanckoit Pecriyonmukn™.

5. [locTaHoBIIEHUE SIBISIETCS OKOHYATEIbHBIM U HE MOYKET OBbITh
OTMEHEHO, M3MEHEHO WIM O(PHUIMAIHLHO HCTOJIKOBAHO HU OIHUM
OpraHOM WJIU JIULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi Inzibati Xatalar Moacallasinin
54.3-cii maddasinin v “Prokurorluq haqqinda” Azarbaycan
Respublikasi Qanununun 4, 21 vo 27-ci maddalarinin bazi
miiddaalarimin slaqali sokilds sorh edilmasina dair

23 fevral 2021-ci il Baki sohori

Azorbaycan Respublikast Konstitusiya Mohkomaosinin
Plenumu Forhad Abdullayev (sodr), Sona Salmanova, Humay
Ofondiyeva, Rovson Ismayilov (moruzogi-hakim), Ceyhun
Qaracayev, Rafael Qvaladze, Mahir Muradov, Isa Nocofov vo
Kamran Sofiyevdan ibarat torkibdo,

mohkoma katibi Foraid Sliyevin istiraki ils,

Azarbaycan Respublikast Konstitusiyasinin 130-cu maddos-
sinin VI hissasing, “Konstitusiya Mohkomosi haqqinda”
Azarbaycan Respublikas1 Qanununun 27.2 vo 33-cii maddsloring
vo Azorbaycan Respublikasi Konstitusiya Mohkomosinin Daxili
Nizamnamosinin 39-cu maddosino miivafiq olaraq, xiisusi
konstitusiya icraatinin yazili prosedur qaydasinda kecirilon
mohkomo iclasinda Baki gohori Xotai Rayon Mohkomasinin
miiracioti osasinda Azorbaycan Respublikasi Inzibati Xotalar
Maocoallosinin 54.3-cii maddosinin vo “Prokurorluq haqqinda”
Azorbaycan Respublikast Qanununun 4, 21 vo 27-ci
maddolorinin bazi miiddoalarinin alagoli sokildo sorh edilmasino
dair konstitusiya isino baxdi.

[s {izro hakim R.Ismayilovun moruzasini, maragl subyektlarin
niimayandaslori Baki sohari Xotai Rayon Mohkomasinin sadri
R.Rzayevin va Azarbaycan Respublikast Milli Maclisi Aparatinin
Dovlot quruculugu, inzibati vo horbi ganunvericilik sébasinin
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Inzibati qanunvericilik sektorunun miidiri K.Pasayevanin,
miitoxossislor Azorbaycan Respublikast Ali Mohkomasinin
Cinayat Kollegiyasinin sodri H.Nosibovun, Baki Apellyasiya
Mohkomasinin Cinayat Kollegiyasinin hakimi Q.Babayevin va
Azorbaycan Respublikasi Bas Prokurorlugunun Hiiquqi tominat
vo insan hiiquqlart masalolori idarosinin roisi A.Osmanovanin
miilahizalorini, ekspert Baki Dovlot Universitetinin Konstitusiya
hiiququ kafedrasinin dosenti, hiiquq {iizro elmlor doktoru
S.Oliyevin roayini vo is materiallarin1 aragdirib miizakiro edorok,
Azorbaycan Respublikasi Konstitusiya Mohkomaosinin Plenumu

MUOYYON ETDIi:

Baki sohari Xotai Rayon Mohkomasi Azarbaycan Respublikasinin
Konstitusiya Mohkomosine (bundan sonra — Konstitusiya
Mohkomosi) miiraciot edorok Azorbaycan Respublikasi Inzibati
Xotalar Macallosinin (bundan sonra — Inzibati Xotalar Mocallosi)
54.3-cti maddssinin vo “Prokurorluq haqqinda” Azorbaycan
Respublikast Qanununun (bundan sonra — “Prokurorluq haqqinda”
Qanun) 4, 21 vo 27-ci maddslarinin sorh edilmasini xahis etmisdir.

Miiraciotdon goriiniir ki, 19 sentyabr 2020-ci il tarixindo
H.ibrahimov karantin rejim qaydalarint pozdufuna goro
barosinda Inzibati Xotalar Macollosinin 211.1-ci maddosine
osason protokol tortib edilmis vo inzibati tonbeh vermo haqqinda
gorar 1lo 4 000 manat moblogindo corimo edilmisdir.
H.ibrahimovun sikayoti iizro Baki sohori Xotai rayon
Prokurorlugu hamin garar1 asassiz vo qanunsuz hesab etdiyi ticiin
Baki sohori Xotai Rayon Mohkomosino protest vermisdir.
Protestds inzibati tonbeh vermo haqqinda qorardan protest vermao
miiddotini borpa etmoklo gorarin logv edilmosi vo yenidon
baxilmasi ticiin géndorilmasi barads qorar gobul edilmosi xahis
olunmusdur.

Miiraciotedon hesab edir ki, Baki gohori Xotai rayon
Prokurorlugu inzibati xotalar haqqinda iso baxilmasinda istirak
etmadiyindon vo istirak etmodiyi toqdirdo ona rosmi qaydada
gorarin  suratinin  verilmasi  qanunvericilikde  nozords
tutulmadigindan protest rodd olunmalidir. Baki sohori Xotai
Rayon Mohkomasi 6z mdvqeyini, homg¢inin Azorbaycan
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Respublikas1 Konstitusiya Mohkomasi Plenumunun “Azarbaycan
Respublikas1 Inzibati Xotalar Mocallosinin 54.3-cii maddoesinin sorh
edilmasing dair” 2017-ci il 31 yanvar tarixli Qorar1 (bundan sonra —
Konstitusiya Mohkomasi Plenumunun 2017-ci il 31 yanvar tarixli
Qorar1) 1lo osaslandirmisdir. Homin Qorarda Konstitusiya
Mohkomosinin Plenumu hesab etmisdir ki, Inzibati Xotalar
Macollosinin  54.3-cii maddosino uygun olaraq prokuror inzibati
xotalar hagqinda islorin baxilmasinda istirak etdikdo, homin islor
lizro gobul olunmus mohkomo qorarindan vo ya gorardadindan
yuxarl1 instansiya mahkomasina protest vera bilor.

Baki sohori Xotai rayon Prokurorlugu iso Konstitusiya
Mohkomaosi Plenumunun 2017-ci il 31 yanvar tarixli Qorarinda
prokurorun protest vermok hiiququna verilmis sorhin yalniz
mohkomo qorarlarina aid oldugunu, digor organlarin gorarlarina
aid olmadigini asas gatirorak, belo qorarlardan prokurorun
istonilon zaman, yoni onlarin qlivvoyos minib-minmomasindon
asili1 olmayaraq protest vermok hiiququnun olmasini bildirmisdir.

Miiraciotdon o da goriiniir ki, bozon inzibati xotalara dair islor
iizro icraatda prokurorun protest vermok solahiyyoti birbasa
olaraq Inzibati Xotalar Mocallosinin 54.1-ci maddasinin
miiddoalarindan iroli golir. Homin maddoyo osason, prokuror
inzibati xotalar haqqinda islor iizro icraat zamani bas vermis
qanun pozuntusunu aradan qaldirmaq igiin vaxtinda todbirlor
goriir vo inzibati xotalar haqqinda islor iizro icraatin
aparilmasinda Azorbaycan Respublikasi Konstitusiyasinin vo
ganunlarinin totbiqino vo icrasina prokuror nozarotini hoyata
kegirir.

Bununla yanasi homin ssalahiyyotin mdvcudlugu, hom do
“Prokurorluq haqqinda” Qanunun 4, 21 va 27-ci maddalarinin
mozmunu ilo alagoalondirilir. Belo ki, homin maddslords miioyyon
olunur ki, prokuror Inzibati Xotalar Mocollosindo nozordo
tutulmus qaydada vo hallarda mohkomo gqorarlarindan vo
solahiyyatli orqanin (vozifoli soxsin) inzibati xota haqqinda is
iizro qorarlarindan vo ya qorardadlarindan protest vermok
hiiququna malikdir.

Baki sohori Xotai Rayon Mohkomosi prokurorluq
orqanlarindan belo xarakterli protestlorin daxil olmasi hallarinin
artmasini vo prokurorun Inzibati Xotalar Mocoallesine uygun
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olaraq istirak etmodiyi vo 0z tosobbiisii ilo icraat baslamadigi
hallarda inzibati xotalar iizro isloro baxmaga solahiyyoti olan
orqanlarin qorarlarindan protest vermok hiiququnun olub-
olmamasi ilo bagl qeyri-miioyyonliyi nozars alaraq, Konstitusiya
Mohkomasina miiraciat etmok gonastine golmisdir.

Miiraciastedonin fikrinco, inzibati xotalar qanunvericiliyina
uygun olaraq, inzibati xotalar haqqinda is tizro sonoadlor (qorarlar,
gorardadlar, protokollar, bildiriglor) hakim vo ya solahiyyotli
orqan (vozifali goxs) torofindon inzibati xotalar haqqinda islor
izro icraatin istirakcilarina rosmi qaydada verilir. Mohz
istirakcilar inzibati xota haqqinda is lizro gorar1 rosmi qaydada
aldiglar1 vaxtdan on giin miiddotindo homin gorardan sikayot vo
ya protest vera bilar.

Yuxarida qeyd olunanlar1 nozors alaraq miiraciotedon hesab
edir ki, Inzibati Xotalar Macallosinin 54.3-cii maddasinin, habels
“Prokurorluq hagqinda” Qanunun 4, 21 vo 27-ci maddolorinin
(homin miiddoalarin prokurora inzibati xota haqqinda iso
baxilmasinda istirak edib-etmomasindon asili olmayaraq
kollegial orqanin vo yaxud solahiyyatli orqanin (vozifoli soxsin)
inzibati xata haqqinda is iizro gorarlarindan mahkomays protest
vermok hiiququnu nozordo tutub-tutmamasi aspektindon) sorh
edilmasing zorurat yaranmigdir.

Konstitusiya Mohkomasinin Plenumu miiraciatlo alagodar ilk
novbado qeyd edir ki, Plenumun 2017-ci il 31 yanvar tarixli
Qorarinda oxsar mosoloyo miinasibot bildirilmisdir. Qeyd
olundugu kimi, homin Qorarda Konstitusiya Mohkomaosinin
Plenumu belo noticoys golmisdir ki, Inzibati Xotalar
Macallosinin 54.3-cli maddesing uygun olaraq prokuror inzibati
xotalar hagqinda islorin baxilmasinda istirak etdikdo, homin islor
iizra moahkoma torafindan gobul edilon gorar vo ya qorardadlardan
protest vermok hiiququna malikdir.

Homin Qorarda ifado olunmus hiiquqi moévqelorin hazirk:
miraciotdo qaldirilan masaloys tosir etmosini qiymatlondirarak
nozard almaq lazimdir ki, miivafiq miiracisto sabab olan hallar
prokurorun inzibati xotalara dair iglor iizro icraatda mohkoma
gorardadlarindan protest vermok solahiyyotinin olub-olmamasi
ilo bagh idi. Buna miivafiq olaraq, qeyd olunan Qorarda oks
olunmus hiiquqi movqgeyin formalasmasinda Azorbaycan
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Respublikas1 Konstitusiyasinin (bundan sonra — Konstitusiya)
127-ci maddosindo tosbit olunmus hakimlorin miistoqilliyi
prinsipi 9sas olmusdur.

Digor torofdon geyd olunmalidir ki, Konstitusiya Mohkomasi
Plenumunun 2017-ci il 31 yanvar tarixli Qarar1 qabul edildikden
sonra “Azorbaycan Respublikasinin Inzibati Xotalar Macollo-
sindo doyisiklik edilmosi haqqinda” 1 may 2020-ci il tarixli
Azorbaycan Respublikasinin Qanunu ilo Inzibati Xotalar
Macollasinin 54.3-cii maddosindo “qorardaddan” séziindon sonra
“onun suratinin bu Macallonin 57-ci maddesinde nozardo
tutulmus rosmi gaydada verildiyi vaxtdan on giin miiddatindo”
sozlari alavo edilmisdir.

Eyni zamanda “Prokurorluq haqqinda” Azarbaycan Respublika-
sinin Qanununda doyisikliklor edilmasi barodo” 15 dekabr 2017-ci il
tarixli Azorbaycan Respublikasinin Qanunu ilo “Prokurorluq
hagqinda” Qanunun 4, 21 vo 27-ci maddolorino qiivvodo olan
Inzibati Xotalar Macallosinin tolablorine uygun olaraq prokurorun
inzibati xotalara dair islor {izro protest vermok solahiyyatlori olavo
olunmusdur.

Gostorilonlori nazors alaraq Konstitusiya Mohkomasinin
Plenumu miiraciotdo galdirilan mosolonin diizgiin holli tgiin, ilk
novbado, qanunguluq konstitusiya prinsipinin nozordon
kegirilmasini zaruri hesab edir.

Hiiququn aliliyi prinsipino osaslanan qanunguluq prinsipi,
digor mosololorlo yanasi, dovlat organlarinin ganunla miioyyon
edilmis solahiyyotlorino uygun olaraq vo bu hiidudlar
car¢ivasindo horokot etmok vozifasini do nozords tutur. Buna
miivafiq olaraq, qanunla miioyyon edilmis solahiyyatverici asas
olmadan dovlat orqgani torofindon edilon hor hansi bir horokot
geyri-legitim sayilmalidir.

Qanunguluq prinsipinin bu tozahiirii birbasa Konstitusiyanin
71-ci maddosinin X hissasindo tosbit edilmisdir. Homin normaya
osasaon, dovlat organlar1 yalniz bu Konstitusiya osasinda, qanunla
miioyyon edilmis qaydada vo hiidudlarda foaliyyot gdstoro
bilorlor.

Konstitusiyanin  bu tolobinin yerino yetirilmosi, 06z
novbosinds, dovlot organlarinin horokotlorinin prognozlasdirila
bilon olmasina vo onlara mohdudiyystsiz miilahizo {iciin imkan
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yaratmamasina zomanot vermoklo hor kosin hiiquq vo
azadliglarinin mithiim tominati kimi ¢ixis edir.

Burada nozoro almaq lazimdir ki, doévlet orqganlarinin
solahiyyatlorinin mozmunu qanunda doqiq vo konkret miioyyon
olunmalidir. Bu monada Konstitusiya Mohkomasinin Plenumu
“Normativ hiiquqi aktlar hagqinda” Azorbaycan Respublikasinin
Konstitusiya Qanununun 64.4-cii maddosinin ikinci climlosindo
ifado olunan tolobi xiisusilo vacib hesab edir. Homin miiddsaya
osason, normativ hiiquqi aktda dovlst orqaninin salahiyyatlorinin
haddindon artiq timumilasdirilmis formada miioyyon edilmasina
yol verilmir.

Homginin geyd olunmalidir ki, doévlot organinin konkret
solahiyyatinin mazmunu vo hadlarini diiriist miioyyon etmok iiciin
bozon miivafiq salahiyyatverici normanin tohlili ils yanasi homin
norma 1ilo sistemli olagado olan qanunvericiliyin digor
miiddoalarint da nozoro almaq lazimdir. Bu 6z novbosindo
miivafiq orqanin ganunvericinin iradosino uygun olan funksional
toyinatini miioyyan etmoyo imkan yarada bilor.

Bundan ¢ixis edorok Konstitusiya Mohkomaosinin Plenumu
hesab edir ki, miiraciotdo qaldirilan mosololorin holli tiglin
Inzibati Xotalar Mocallosinin 54.3-cii vo “Prokurorluq haqqinda”
Qanunun 4, 21 vo 27-ci maddoleri ilo yanasi, Inzibati Xotalar
Macallesinin  prokurorun hiiquqi statusunu nizamlayan digor
miiddoalarint da nozordon kegirmok zoruridir.

Homin normalarin sistemli tohlili belo gonaoto golmoyos imkan
verir ki, prokuror inzibati xotalar haqqinda islor {izro icraatda
osasaon iki funksiyani hoyata kegirir.

Birincisi, prokuror, faktiki olaraq inzibati toqib funksiyasini
reallasdirir. Belo ki, Inzibati Xotalar Mocallosinin 54.2-ci
maddoasinin birinci ciimlosino asason, bu Macollonin 191.1,
195.1,197.3,197.4, 197.5, 205, 253-1.1.1 (yasilliglarin kadastri-
nin aparilmamasina miinasibatds), 253-1.1.2 (yasilliglarin
kadastr moalumatlarinin tohrif edilmosino miinasiboatdo), 284.2,
339.2-339.5, 340.2, 341, 376, 399, 410.3, 440-1.1 (dovlet
organlarina (qurumlarina) vo boalodiyysloro miinasibotdo), 440-1.2,
440-1.3, 445-1, 516-1.2 (gobiristanliglarin qorunmasi tolob-
lorinin pozulmasina miinasibatds), 516-1.3 (dofno icazo
verilmoyon orazilordo dofnlorin hoyata kegirilmosino miina-
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sibotdo), 528-1.3, 531, 538-1.4-538-1.6, 540.5, 550.2-550.5,
558.2, 558.3, 559, 563.2, 567, 568, 569, 573, 594-1, 594-2,
595.2, 596, 601, 606.1 vo 610-618-ci maddalorindo nozorda
tutulan inzibati xotalar haqqinda islor lizro icraatin baslanmasi
haqqinda gorar prokuror torafindon gobul edilir.

Inzibati Xotalar Macollosinin 54.2-ci maddosinin ikinci
climlosino goro, prokuror bu Maocoallonin 99.3-cli maddosino
osason digor inzibati xotalar haqqinda islor {izro do icraatin
baslanmas1 haqqinda gorar gobul etmok hiiququna malikdir.

Homin funksiyani hoyata kecirorkon prokuror, inzibati xota
haqqinda is iizro icraatin baslanmasi, inzibati arasdirma
aparilmasi haqqinda qorar qabul etmak vo inzibati xota haqqinda
i3 Uzro icraatin baglanmasi haqqinda qorari, habelo inzibati
aragdirmanin yekununda Inzibati Xotalar Mocallasinin 102.6-c1
maddasindo nozords tutulmus qaydada tortib etdiyi protokolu
baxilmasi {liglin hakimo, solahiyyotli kollegial orqana vo yaxud
vozifali soxso gdndormok salahiyyatino malikdir (Inzibati Xotalar
Macoallasinin 102.2 vo 103-cii maddslori).

Eyni zamanda Inzibati Xotalar Mocollosinin 54.6-c1
maddosinin toloblorino osason, prokurorun homin Macallonin
54.2-ci maddosinin gaydalarina uygun olaraq inzibati xotalar
haqgqinda islorin baxilmasinda istirak etmok vo bunun iicilin igo
baxilmasinin yeri vo vaxtt haqqinda oavvolcodon molumat almaq
hiiququ vardir.

Bununla yanas1 prokurorun inzibati xotalar haqqinda islor iizro
icraatda digor miihtim funksiyasi prokuror nozarotinin hoyata
kecirilmosidir. Inzibati Xotalar Macollosinin 54.1-ci maddosing
osasan, prokuror inzibati xatalar haqqinda islor lizra icraat zamani
bas vermis ganun pozuntusunu aradan qaldirmaq {glin vaxtinda
tadbirlor goriir vo inzibati xotalar haqqinda islor lizro icraatin
apartlmasinda Azorbaycan Respublikasi Konstitusiyasinin vo
qanunlariin tatbiqina va icrasina prokuror nazaratini hoyata kegirir.

Homin funksiyanin hayata kegirilmosinin konkret istigamatlori
Inzibati Xotalar Mocoallosindo miioyyon edilmisdir. Belo ki,
prokuror yetkinlik yasina catmayanlar barasindo inzibati xotalar
haqqinda isloro baxilmasinda istirak etmok solahiyyating
malikdir.
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Prokuror Inzibati Xotalar Macallesinin 40.0.2 vo 40.0.3-cii
maddolorindo nozordo tutulmus kollegial orqanin, digor
solahiyyatli orqanin (vozifali soxsin) inzibati xota haqqinda isin
baslanmasinin rodd edilmasi haqqinda gorardadindan onun rosmi
gaydada toqdim edildiyi vaxtdan on giin miiddotindo verilmis
sikayoto baxmaq vo Inzibati Xotalar Mocallosinin 54.2-ci
maddosi i1lo ona verilmis solahiyyotdon ¢ixis edorok, homin
gorardadi logv edib inzibati xota haqqinda is baslamaq imkanina
malikdir (Inzibati Xatalar Mocallosinin 99.7-ci maddosi).

Inzibati Xotalar Macollosinda, homginin prokurora inzibati
xota haqqinda is lizro icraatin dayandirilmasi ilo olagodar genis
solahiyyotlor verilmisdir. Homin Macollonin 104.5-104.7-ci
maddoslorinin mozmununa miivafiq olaraq, prokuror, inzibati xota
haqqinda is {izro icraatin dayandirilmasi haqqinda gorar1 almaq
vo aldig1 vaxtdan bir ay miiddotindo homin gorarin diizgiinliiyitinti
yoxlamaq, zoruri saydiqda, solahiyyatli vozifoli soxsdon inzibati
xota haqqinda is iizro icraatin materiallarini tolob etmok, Inzibati
Xotalar Macallasinin 104.1-ci maddasinin pozuldugunu miioyyon
etdikdo, homin gorarin logv edilmasi barads gorar qobul etmok vo
inzibati xota haqqinda is Uzro icraatin tozslonmosi licliin onun
surotini qorar gobul etmis solahiyyatli vozifoli soxso gondormok
solahiyyotino malikdir.

Gostorilon funksiyalarin icrasi iiglin prokuror inzibati xotalara
dair islor iizro icraatda bir sira solahiyyatlora, o ciimlodon Inzibati
Xoatalar Macallosinin 54.3-cii maddasinin mazmununa Jdsasan
protest vermok solahiyyatino malikdir.

Bu solahiyyot hom do “Prokurorluq haqqinda” Qanunun 4, 21
vo 27-ci maddslorindo nozordo tutulmusdur. Homin Qanunun
gbstorilon maddolorino edilmis doyisikliklor Inzibati Xotalar
Macollosine uygunlagdirmaq mogsodi ilo gobul edilmisdir.

Nozoro almaq lazimdir ki, “Inzibati Xotalar Mocollosinin
tosdiq edilmosi haqqinda” 29 dekabr 2015-ci il tarixli
Azorbaycan Respublikasinin Qanununa 9sason, Azorbaycan
Respublikasinda qiivvods olan digor gqanunlar vo normativ hiiquqi
aktlar Azorbaycan Respublikasinin inzibati Xotalar Macallosine
uygunlasdirilanadok homin Macolloyo zidd olmayan hissodo
totbiq edilir. Doyisiklikloro osason iso "Prokurorluq hagqinda"
Qanunun prokurorlugun faaliyyot istiqgamotlori, prokuror
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aktlarinin novlori vo prokurorun protest vermok hiiququna aid
maddolori Inzibati Xotalar Macollosine uygunlasdiriimisdir.

Bunu hom ds “Prokurorluq haqqinda” Qanunun 4, 21 vo 27-ci
maddalarinin mazmunundan miioyyonlosdirmok miimkiindiir.
Belo ki, homin Qanunun 4-cii maddosinin birinci hissasinin
sokkizinci abzasina miivafiq olaraq, prokurorluq Inzibati Xotalar
Macollasine uygun olaraq inzibati xota haqqinda is {izro icraata
baslama haqqinda qorar gobul edir. Qanunun 21-ci maddosinin
birinci hissosinds nozordo tutulmus prokuror aktlarindan biri do
mohkoma gorarlarindan vo solahiyyatli orqanin (vozifali soxsin)
inzibati xota haqqinda is {izro qorarlarindan vo ya
gorardadlarindan protestdir. Homin Qanunun 27-ci maddosinin
birinci hissosino osason iso prokuror Inzibati Xotalar
Macallosinda nazords tutulmus qaydada vo hallarda mohkomo
gorarlarindan vo solahiyyatli orqanin (vozifali soxsin) inzibati
xota haqqinda is ilizro gorarlarindan vo ya qorardadlarindan
protest verir.

Buna gora do “Prokurorluq hagqinda” Qanunun 4, 21 vo 27-ci
maddolorinin qlivvado olan redaksiyasi prokurorun solahiyyatli
organin (vazifali soxsin) inzibati xota hagqqinda is lizro gorarindan
istonilon halda, qaydada vo miiddotdo protest vermok
solahiyyatini togdim edon miistoqil osas kimi qiymotlondirilo
bilmaz.

Basqa sozlo, prokurorun, hansi sortlorlo solahiyyatli organin
(vozifoli soxsin) qorarindan protest vermok solahiyyotini
miioyyon etmok iiciin, ilk ndvbado, Inzibati Xotalar Macollasinin
54.3-cli maddosinin mozmunundan ¢ixis etmok vacibdir. Homin
maddonin motnindon aydin olur ki, prokurorun protest vermok
solahiyyati inzibati xota hagqinda iso baxilmasinda istirak etmosi
ilo sortlondirilir.

Eyni zamanda geyd olunmalidir ki, prokurorun protest vermak
solahiyyoti bilavasito Inzibati Xotalar Mocallosinin 54.1-ci
maddosindon irali golmir. Homin maddado yuxarida gostorildiyi
kimi, prokurorun inzibati xotalara dair iglor {izro icraatda yerino
yetirdiyi miithiim funksiyalardan biri gostorilmisdir. Qanunguluq
konstitusiya prinsipinin toloblori baximindan ise prokuror
torofindon protestin verilmosinin osaslart vo sortlori, onun
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konkret solahiyyot novii kimi, qanunda doqiq vo aydin miioyyon
edilmolidir.

Bununla belo, prokuror torofindon nozarat funksiyalar1 yerino
yetirilorkon protestin verilmosi qanunda istisna edilmir. Belo ki,
Inzibati Xotalar Mocallosinin 54.6-c1 maddosinin toloblori
baximindan yetkinlik yasina c¢atmayanlar barosindo inzibati
xotalara dair islor lizro prokuror nozaroti hoyata kegcirilorkon,
prokuror protest vermaok solahiyyatino malikdir.

Inzibati Xotalar Macollosinin 54.3-cii maddosinin mozmununa
osasan, prokuror, inzibati xota haqqinda is lizro qgobul edilon
gorardan vo ya gorardaddan onun surotinin bu Macallonin 57-ci
maddosinda nazords tutulmus rosmi qaydada verildiyi vaxtdan on
giin miiddatindo protest vermok hiiququna malikdir. Bu iso o
demokdir ki, prokurorun rosmi qaydada inzibati xota haqqinda is
iizra yekun gararin suratini almaq, habelo hamin Macallonin 130-cu
maddosindo nozordo tutulmus qaydada protest vermok hiiququ
yalniz onun miivafiq inzibati isin baxilmasinda istirak etdiyi hallarda
homin Macalls ilo taninir.

Bu zaman noazore almaq lazimdir ki, prokurorun inzibati xota
haqqinda iso baxilmasinda istirak etmosi onun Inzibati Xotalar
Macollasinin 112-c1 maddosine miivafiq olaraq kollegial orqanda
vo ya digor solahiyyatli orqan (vozifali soxs) torofindon kegirilon
baxisda (iclasda) yalmiz faktiki istiraki hallarini ehtiva etmir.
Burada osas meyar, Inzibati Xotalar Macollosinin miiddsalarina
miivafiq olaraq, prokurorun inzibati xota haqqinda 1s {izro
icraatda istirak etmok hiiququnun mdévcudlugudur.

Bu monada Inzibati Xotalar Macollosinin 54.6-c1 maddosi
prokurorun inzibati xatalar haqqinda islore baxilmasinin yeri vo
vaxti barodo moalumat almaq hiiququnu miioyyon etmokls, hom do
onun hansi icraatlarda istirak etmok solahiyyotino malik oldugu
hallar1 nizamlayir. Belo ki, homin maddoys osason, yetkinlik
yasina ¢catmayanlar barosindo inzibati xotalar haqqinda, habels 6z
togobbiisii ilo baglanmis inzibati xotalar haqqinda islorin
baxilmasinin yeri vo vaxti prokurora bildirilir. Homin iso
prokurorun istiraki olmadan yalniz o hallarda baxila bilar ki, iso
baxilmasinin yeri vo miiddotinin ona vaxtinda bildirilmosi barado
molumat olsun vo ya iso baxilmasini toxiro salmaq haqqinda
ondan vosatot daxil olmasin.
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Beloliklo, yetkinlik yasina ¢atmayan soxs barasindo inzibati
xotaya dair icraat aparildiqda, eloco do inzibati xota haqqinda is
lizro icraat prokurorun qorarina asason baslandiqda, prokuror
homin icraatlarda istirak etmok hiiququna malik olur.

Bu 1so prokurora belo icraatlarda kecirilon baxisda (iclasda)
bilavasita istirak edib-etmomasindon asili olmayaraq, inzibati
xotalar hagqinda isloro dair gorarlarin suratlorini rosmi qaydada
almaq vo ganunda nazords tutulan miiddotlor ¢or¢ivasinds protest
vermak solahiyyatini verir.

Gostorilonlori nazors alaraq Konstitusiya Mohkomasinin
Plenumu asagidaki noticoyo golir:

— Konstitusiyanin 71-ci maddosinin X hissosinin toloblori
baximindan, Inzibati Xotalar Mocollosinin 54.2, 54.3 vo 54.6-c1
maddoslorinin hal-hazirda qiivveds olan redaksiyasina miivafiq
olaraq, prokuror 6z tosobbiisii ilo baglanmis, homginin yetkinlik
yasina c¢atmayanlar barosindo inzibati xotalar haqqinda isin
baxilmasinda istirak edib-etmomosindon asili olmayaraq homin is
lizro qobul edilmis qorardan mohkomoyo protest vermoak
hiiququna malikdir.

Bununla bels, Konstitusiya Mohkomasinin Plenumu xiisusi
vurgulayir ki, inzibati xotalara dair islorin vo cinayot islorinin
baxilmas1 haqqinda qaydalarin vo prosedurlarin oxsarligini,
habelo inzibati xotalara dair islor tlizro icraati baslayan
solahiyyatli organlarin (vozifali soxslorin) inzibati xota haqqinda
isin mohkomo baxisinda miitloq istirakina dair inzibati Xotalar
Macollasindo normanin miioyyon edilmomosini nozoro alaraq,
Konstitusiyanin 127-ci maddosindo tasbit edilmis hakimlorin
isloro gorozsiz, odalotlo, toroflorin hiiquq boraborliyino osason
baxilmasi prinsipini rohber tutaraq, habelo prokurorun Inzibati
Xoatalar Macallasinin 54.2-ci maddasina miivafiq olaraq inzibati
xotalar haqqinda islor iizro icraatin baslanmasina dair genis
solahiyyatlorindon ¢ixis edorok, prokurorun homin iglor {izro
mohkoma prosesinds istirakinin tomin edilmasi golocokds istisna
olunmamalidir.

Burada nazore almaq lazimdir ki, insan Hiiquqlari {izro Avropa
Mohkomasinin Karelin Rusiya Federasiyasina qarsi is tizro 2016-c1
il 20 sentyabr tarixli Qorarinda goOstorilmisdir ki, inzibati
xotalarla bagli mohkomas prosesindo prokurorun istirak etmomasi
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soxsin isino baxilarkon odalotli vo qorozsiz mohkomo baxisi
prinsiplorini pozmusdur. Belo ki, hakim itttham funksiyasini 6z
lizorino gotiirmiis vo bununla da homin soxsin “Insan
hiiquglarinin  vo osas azadliglarin miidafiosi haqqinda”
Konvensiyanin (bundan sonra — Konvensiya) 6-c1 maddosindo
nozordo tutulan odalotli mohkomo arasdirilmast hiiququ
pozulmusdur (§§ 51-85).

Eyni zamanda qeyd olunmalidir ki, inzibati hiiquq pozuntusu
ilo cinayot omoali arasindaki miioyyon oxsarliqlari, votondaslarin
pozulmus hiiquglarinin barpast iiglin prokurorluq orqanlarina
miiraciot hallarinin artmasini, fiziki vo hiiquqi soxslorin
hiiquglarinin vo ganuni monafelorinin pozulmasindan daha
somoarali miidafiosini tomin etmok moaqgsadi ilo, habelo
Konvensiyanin 6-c1 maddasinin moaqsadlori {i¢iin cinayot
omolinin miioyyan edilmoesi meyarlarina dair Insan Hiiquqlar:
lizro Avropa Mohkomosinin tocriibosino (Engel vo digorlori
Niderlanda qgars1 is lizro 1976-c1 il 8 iyun tarixli Qorar, §82-83)
osaslanaraq Konstitusiya Mohkomosinin Plenumu hesab edir ki,
golocokdo ganunvericinin miilahizo sorbastliyi ¢or¢ivasindo,
konstitusiya norma vo prinsiploring riayot edilmoklo prokurorun
inzibati xotalara dair islor ilizro icraatda istiraki formalarinin
genislondirilmasi, o ciimlodon onun inzibati xotalar haqqinda
islor lizro icraatda istirak etmasindon asili olmayaraq salahiyyatli
orqanin (vazifali soxsin) homin islor iizra qobul etdiyi qorarlardan
protest vermak solahiyyatinin miioyyan olunmasi gqanunvericilik
gaydasinda nozordon kegirilo bilar.

Konstitusiya Mohkomasinin Plenumu homginin geyd edir ki,
arasdirilan mosoalo ilo baglt hiiquq totbigetms tocriibasi qeyri-
miioyyon oldugundan, prokurorun istirak etmodiyi vo 06z
tosabbiisii ilo icraat baglamadigi inzibati xatalar iizro solahiyyatli
organlarin ganuni qiivvoyo minmis gorarlarindan votondaglarin
sikayotlori osasinda verilon protestlor mohkomolor torsfindon
icraata qobul edilmisdir. Bu ciir islor {izro hazirda icraata xitam
verilmoasi votondaslarin hiiquq vo azadliglarinin 9asassiz
mohdudlasdirilmasi ilo noticolons bilor. Belo ki, prokuror vasitasi
ilo inzibati xota hagqinda is lizro qorardan sikayotinin baxilmasini
zonn edan goxslor, mohkomaoyo vo ya yuxari solahiyyatli orqana
(vozifoli soxso) sikayot vermok middotlorini faktiki olaraq
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otirmislor. Bununla olagodar Konstitusiya Moahkomasinin
Plenumu hesab edir ki, hazirda mohkomolorin icraatinda olan
prokurorun istirak etmodiyi, lakin hiiquq vo azadliglarin borpa
edilmasi mogsadils protest verdiyi salahiyyatli orqanlarin qanuni
qlivvaya minmis gorarlarina dair isloro miivafiq olaraq mahiyyati
lizra baxilmalidir.

Azarbaycan Respublikast Konstitusiyasinin 130-cu maddos-
sinin VI hissasini vo “Konstitusiya Mohkomosi haqqinda”
Azorbaycan Respublikasi Qanununun 60, 62, 63, 65-67 vo 69-cu
maddoalorini rohbor tutaraq, Azorbaycan Respublikasi Konstitu-
siya Mohkomasinin Plenumu

QORARA ALDI:

1. Azorbaycan Respublikasi Konstitusiyasinin 71-ci maddo-
sinin X hissasinin toloblori baximindan, Azorbaycan Respubli-
kasi Inzibati Xotalar Macallasinin 54.2, 54.3 vo 54.6-c1 maddalo-
rinin hal-hazirda qiivvodo olan redaksiyasina miivafiq olaraq,
prokuror 6z tosobbiisii ilo baslanmis, homg¢inin yetkinlik yasina
catmayanlar barosindo inzibati xotalar haqqinda isin
baxilmasinda istirak edib-etmomaosindon asili olmayaraq homin is
lizro qobul edilmis qorardan mohkomoyo protest vermok
hiiququna malikdir.

2. Qorarin tosviri-asaslandirict hissosindo gostorilon hiiquqi
masalalor nazars alinsin.

3. Qorar dorc edildiyi giindon qiivvoys minir.

4. Qorar “Azorbaycan”, “Respublika”, “Xalq qozeti”,
“Bakinski rabog¢i” qozetlorindo vo “Azorbaycan Respublikasi
Konstitusiya Mohkomaosinin Molumati”nda dorc edilsin.

5. Qarar gatidir, heg bir orqan vo ya soxs torafindon logv edils,
doyisdirilo vo ya rosmi tofsir edilo bilmoz.
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NOCTAHOBJUEHUE
IVIEHYMA KOHCTUTYIIMOHHOT' O CYIA
ABEPBANI)KAHCKOM PECIYBJIUKHA

O ToIKOBAaHMH HEKOTOPBIX MoJ10xkeHni cratbu 54.3 Konekca
A3zepOaiigkanckoil Pecny0uku 00 aIMMHHCTPATUBHBIX
npocrynkax u crarei 4, 21 u 27 3akona AsepOaiizKaHCKOM
PecnyOuuku «O nmpoxkyparype»

23 ¢geBpaas 2021 roga r. baky

[Inenym Konctutynumonnoro cyma AszepOaiimpkaHckoir Pecry6-
auku B coctaBe Dapxana AbGnynnaeBa (mpeacenarenb), CoHBI
CanmanoBoii, Ymait DdenaueBoit, Posmana McwmaiinoBa (cyabs-
noknaguuk), Jxeiixyna [apamkaesa, Padasnsa I'Banaaze, Maxupa
Mypanosa, Ucel Hamkadora u Kampana [laduesa,

¢ yuactuem cekperaps cyna @apanga Anvena,

B coorBeTcTBUM ¢ 4yactbto VI crarem 130 Konctutynuum
Azepbaiimkanckoit PecnyOnuku, ctatebamu 27.2 u 33 3akoHa
Azepbaiimkanckoit Pecyonuku “O KoHcTuTyunoHHOM cyne” H
crarbeil 39 BuyTpeHHero ycraBa KOHCTUTyUHMOHHOro cyjaa
AzepOaifkanckoir PecnyOnuku Ha oOcHOBaHUM oOpauieHus
XaranHCKOro palOHHOTO Cyaa ropojaa baky B cyneOHOM 3acenaHuw,
IPOBEJEHHOM B MOPSIKE MUCbMEHHOW IPOLEAYPBI 0COO0T0 KOHCTH-
TYLIMOHHOTO IPOM3BOJICTBA, PACCMOTPEN KOHCTUTYLIMOHHOE JIEJI0 O
TOJIKOBAHWM HEKOTOpBIX mojoxeHuit crateun 54.3 Kopekca
Azepbaiimxanckoil PecriyOnuku 00 aIMUHUCTPATUBHBIX MPOCTYIIKA
u crareit 4, 21 un 27 3akona A3sepOaiipkanckoil PecnyOmuku
«O mpokyparype».

N3yuuB u o6cynuB aokian cyapu P.Mcmaitnosa mo geny, JOBOIbI
NpEACTABUTENEH 3aMHTEPECOBAHHBIX CTOPOH, MpeJcenaresns
XaranHCKOro paoHHOTO cyaa ropoja baky P.P3aeBa u, 3aBenyromien
CEKTOPOM aJMUHHUCTPATHUBHOTO 3aKOHOAATENbCTBA OTAENA TOCY-
JAPCTBEHHOT'O CTPOUTENBCTBA, AJMUHUCTPATUBHOIO K BOEHHOTO
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3aKoHoAarenbcTBa Anmnapara Mumnmu Memxinca AzepOaiiikaHcKoit
Pecnyonmuku K.IlamaeBo#t, mpenacenatenss YroJIOBHOW KOJIJIETHH
BepxoBHoro cyna Azepbaiimkanckoii Pecrryonuku X. HacuGoBa, cyapu
VYronoBHo# kosuternu bakuHckoro anemisiimonHoro cyna ["babGaesa u
HavaJlbHUKa YIpaBJIEHUs] IPAaBOBOIO OOECIEUYEHHs U BONPOCOB IPaB
yesioBeka [ eHepanbHO# MpoKyparypsl AzepOaiimkanckoit Pecrryommku
A.OcMaHOBOH, 3KcHepTa JOLEHTa KadeIpbl KOHCTUTYLIMOHHOTO TpaBa
bakuHckoro ['ocynapcTBEHHOrO yHUBEpCUTETA, TOKTOPA FOPUINYECKUX
Hayk C.AnmeBa marepuainsl fena [Inenym KoHcturynmonHoro cyna
Azepbaiimxanckoil Pecriyonmku

YCTAHOBMUIJ:

XatanHCKUM pailloHHBIH cyn ropoaa baky, oOpaTuBHINCH B
Koncrurynmonnsiii cyn AsepOaiimkanckoil PecryOnuku (manee —
KoHCTUTYIIMOHHBIN Cya), MPOCHII J1aTh TOJKOBaHHME cTaTbu 54.3
Konekca Aszepbaitmkanckoit PecryOnuku 006 agMUHUCTPATUBHBIX
npocrtynkax (nanee — Kogexkc 00 aIMUHUCTPATUBHBIX MPOCTYIIKA) U
crareit 4, 21 u 27 3akona «O npokyparype» (majnee — 3aKoH O Mpo-
Kyparype).

N3 obpamenus cnenyet, uro 19 centsops 2020 roga B oTHOIIE-
Huu [. U6parumoBa B cootBeTcTBHM cO cTaTheit 211.1 Koaekca 06
aJIMUHHUCTPATUBHBIX MPOCTYNKaX ObLI COCTaBJICH MIPOTOKOJI 32 HApy-
[IEHUE MPABUII KAPAHTUHHOTO PEXKUMA U PEIICHUEM O HAJIOXKCHUU
aJIMUHUCTPATUBHOTO B3bICKaHMsI OH ormTpadoBaH Ha 4000 maHATOB.
[Ipoxyparypa XarauHckoro paiioHa ropoga baky npusHaB 1o xaJo-
6e ['MOparumoBa naHHOE pellieHue HEOOOCHOBAHHBIM M HE3aKOH-
HBIM O0paTuiiach ¢ MPOTECTOM B XaTaWHCKUW palOHHBIN CyJl TOPO-
na baky. B mporecte conepkutcs npocb0a 0 MPUHATHH PELIeHHs 00
OTMEHE PEIICHUS] O HAIOKEHUU aJMUHUCTPATUBHOIO B3bICKAHUS U
HaIpaBJIEHUU €r0 Ha MOBTOPHOE PACCMOTPEHHUE C BOCCTAHOBICHUEM
CpOKa ONPOTECTOBAHUSI PEIICHHUS.

OOpaTuBIIUIICS CUUTAET, YTO MPOTECT MOJIKEH OBITh OTKJIOHEH,
TaK Kak IIPOKyparypa XaTamHCKOro paiioHa ropoxa baky He yuwac-
TBOBaJIa B PACCMOTPEHHH JieJia 00 aIMUHUCTPATUBHBIX MPOCTYIIKAX,
MOA3TOMY 3aKOHOJATEIbCTBOM HE MpEeAyCMOTpeHa OQuIMaIbHas
BbIJIaya KOIHUU pelIeHUs. XaTauHCKUA palioOHHbIN cyl ropona baky
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obocHoBan cBow mno3unuio Takke I[locranosnenuem Ilnenyma
Koncrurynuonsoro cyna AsepOaiimxanckoi Peciyonuku «O To-
xoBaanu ctarbu 54.3 Komekca AszepbOaiimkanckoit PecryOmuku 06
aIMUHHUCTPATUBHBIX TTpocTynkax» ot 31 ssuBapst 2017 rona (nanee —
[Tocranosnenne [lnenyma Koncturynumonnoro cyna ot 31 sHBaps
2017 roma). B nannom IloctanoBnenuu Ilnenym Konctutyrmon-
HOTO Cyzia MpU3HaJ, YTO B COOTBETCTBUM CO crarben 54.3 Koxmekca
00 aIMUHUCTPATUBHBIX MPOCTYIKAX MIPOKYpPOpa MPHU YUaCTUU B pac-
CMOTpEHUH Jies1 00 aIMUHUCTPATUBHBIX MIPOCTYIIKAX BIIPABE MOAAThH
MPOTECT Ha PEIICHUE WX ONPEACIICHHE Cy/la 10 TAKUM JeJaM B Cy[
BBIIIECTOSIIIEN MHCTAHLIUH.

[Ipokyparypa XaramHCkOro pailoHa ropoga baky, ccbuiasch
Ha 10, yTO B [locTanoBinennu [lnmenyma KOHCTUTYIMOHHOTO Cyza OT
31 suBaps 2017 rona ToakoBaHUE MpaBa MPOKYypopa Ha OMPOTECTO-
BaHHUE PACIIPOCTPAHSETCS TOJIBKO Ha pElIeHUusl cyda, a HE IPYrux
OpraHoB, OTMEYAET, UYTO MPOKYpOp BIIPaBE ONPOTECTOBATh TaKHE
penieHus B Jr000€ BpeMsi, TO €CTh HE3aBUCUMO OT TOTO BCTYIHIIH
OHM B CHJIy WUJIU HET.

N3 obpatiennst Takxke BUAHO, YTO B HEKOTOPBIX CIydasX MOJIHO-
MOUHS IPOKYpOpa Ha OMPOTECTOBAHUE B ITPOU3BOJICTBE I10 JIeJIaM 00
aIMUHUCTPATUBHBIX MTPOCTYINKAX HANIPSIMYIO BBITEKAIOT U3 MOJIOXKeE-
Huit cratbu 54.1 Komekca 006 agMUHUCTpaTUBHBIX MpocTynkax. Ha
OCHOBAHUU JaHHOM CTaThU MPOKYPOP MPEANPUHUMAET CBOCBPEMEH-
HBbIE€ MEPBI JJIsI YCTPaHEHHUs MPABOHAPYIIICHHUSI, TPOU3OIIESAIIETO BO
BpeMsi ITPOU3BOJICTBA 110 JieJiaM 00 a]IMUHUCTPATUBHBIX MTPOCTYIIKAX,
U OCYLIECTBJISICT MNPOKYPOPCKUN HAA30p HaJl MNPUMEHEHUEM H
ucnonHenueM KoHcrutynuu u 3akoHOB AzepOaiimkanckoit Pecry6-
JUKWA B BEICHUU MPOM3BOACTBA MO JieiaM 00 aJMUHUCTPATUBHBIX
MPOCTYTIKAX.

Bmecte ¢ TeM HanmuuWe AaHHOTO MOJHOMOYHS YBS3BIBACTCS
Takxke ¢ cogepkanrem crareit 4, 21 u 27 3akona «O npoxkyparype».
Tak, B JaHHBIX CTATHSIX YCTAHOBIEHO, YTO MPOKYPOp B MOPSAIKE U
ciiyyasix, npeaycMoTpeHHbXx Kopekcom 00 aaMUHUCTPATUBHBIX
MpaBOHAPYIIEHUSX BIIPABE OMPOTECTOBATH CYACOHBIC PEIICHHS U
MOCTAHOBJICHUSI WU OMPEACIICHUS] KOMIIETEHTHOTO opraHa (I0JIK-
HOCTHOTO JIUIIA) 1O [Ty 00 aJIMUHUCTPATHBHOM MPOCTYIIKE.
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XaranHCKNUW paliOHHBIN cyn ropona baky, npuHuMas BO BHMMa-
HUE YBEJIMYECHHE CIy4YaeB MOCTYIUIEHHUS TaKUX MPOTECTOB OT Opra-
HOB MPOKYpPaTypbl U HEONPEJEIECHHOCTh B CBA3U C TEM, BIIpaBe JIU
IPOKYPOpP OINPOTECTOBBIBATh PEUIEHUS] OPraHOB, YIOJHOMOYEHHBIX
paccmarpuBath jeia 00 aJMUHHUCTPATHBHBIX MPOCTYMKaxX, B CIIy-
yasx, €CJIM OH He y4acTBOBaJl B cOOTBeTCTBUU ¢ Konekcom 06 agmu-
HUCTPATUBHBIX MTPOCTYIKAX U HE Hayas [0 COOCTBEHHOW MHUIIUATH-
BE MIPOU3BOJICTBE, Pelni o0paTuThcs B KOHCTUTYIIMOHHBIH CyI.

[To MHeHMIO 0OpaTHBIIETOCs, B COOTBETCTBUHU C 3aKOHOJATEIb-
CTBOM 00 aJIMUHUCTPATUBHBIX MPOCTYIKAX JOKYMEHTHI 1O Jieny 00
aIMUHUCTPATUBHBIX TMPOCTYINKaX (MOCTAaHOBIICHHUS, OMNpPEICICHHUS,
IPOTOKOJIBI, YBEIOMIJICHHS) O(UIMAIBHO BBIJAIOTCA CYIbEW WU
YHOJHOMOUYEHHBIM OPraHoM (JODKHOCTHBIM JIMLOM) y4YaCTHUKaM
MPOU3BOJCTBA MO JAeliaM 00 aJIMHHHCTPATUBHBIX TPOCTYIMKaX.
VIMeHHO y4acTHUKU MOTYT 00KajoBaTh WM OMPOTECTOBATH MTOCTA-
HOBJICHHE M0 JIeTy 00 aJIMUHHUCTPATUBHOM IPOCTYIKE B TEUYECHUE
JECATU THEH cO IHS ero O(pUIMaTIbHOTO MOTYUYEHHS.

C y4eToM BBILIEU3TI0KEHHOTO OOPATUBIIMIICS CUUTAET, YTO BO3-
HUKJIa HEOOXOAMMOCTh B TonkoBanmu ctateu 54.3 Komekca 00
aJMUHHUCTPAaTUBHBIX IPOCTYIKaX, a Takxke crarei 4, 21 u 27 3akoHa
«O Ilpokypatype» (B TAaKOM acCHEKTe, YTO MPETyCMOTPEHO JIU AITUMHU
MOJIOXKEHUSIMU TIPABO MTPOKYpOpPa Ha O MPOTECTE B CyJ PELIEHUIN KOJI-
JIETHAIBHOTO WJIM YIIOJTHOMOYEHHOTO OpraHa (JOMKHOCTHOTO JIUIA)
no jeiny o0 aAMUHUCTPATUBHOM MPOCTYIKE, HE3aBUCUMO OT €ro
ydacTHs B Jesie 00 aAMHHUCTPATUBHOM IIPOCTYTIKE).

B cBs3u ¢ obOpamenuem Ilnenym KoucturynuonHoro cyna B
nepByr0 ouepenb orMedaet, uro B IlocranoBnenun Ilnenyma ot
31 sauBaps 2017 roma BBIpaKEHO OTHOUIEHHE K AHAJIOTUYHOMY
Borpocy. Kak yxe ormedanocs, B 1anHOM [locranosnenun lnenym
KoHCTUTYITMOHHOTO Cy/ia MpHILET K TAKOMY BBIBOJY, YTO B COOTBET-
cTBUH co crarbeit 54.3 Kogekca 00 aIMHHUCTPATUBHBIX MPOCTYIKAX
POKypopa MpH y4acTHUH B PAaCCMOTPEHUH Jied 00 aIMUHUCTPATHUB-
HBIX IIPOCTYIKaxX MOXKET MOJaBaTh POTECT HA PELICHUE WU OIpe-
JIeJIeHHe, MIPUHATOE CYJIOM 10 JaHHBIM JIeJIaM.

OuenuBas BAUSHUE MPABOBBIX MO3ULUHI, BBICKA3aHHBIX B JAHHOM
[ToctranoBiienny, Ha MOCTABJICHHBIA B OOpaIIEHUU BOIPOC CIEAYET
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UMEThb B BU]TY, UTO OOCTOATENCTBA, MTOCTY>KUBIIIHE PUIUHON 00pa-
IICHUS, CBSI3aHBI C TEM YIOJIHOMOYEH JIM MPOKYPOP OMPOTECTOBBI-
BaTh OTPEEIICHUs Cyla B TPOU3BOJCTBE 1O JieJIaM 00 aMUHUCTpa-
TUBHBIX MPOCTYINKaX. B COOTBETCTBUU C 3TUM, OCHOBAaHUEM IS
dbopMupoBaHUS TPABOBOW TMO3UIIMH, OTPAKEHHONW B YyKa3aHHOM
[ToctanoBieHuy, SIBUJICS MPUHIIUIT HE3aBUCUMOCTH CY/IEH, 3aKper-
neHHsld B crathe 127 Konctutynum AsepbaiimxaHckoir Pecry0-
muku (nanee — Koncruryus).

C Ipyroil CTOpOHBI, CIEIYET OTMETUTh, YTO MOCJIE IPUHATHUSA
[Tocranosnenus Ilnenyma Konctutyuuonnoro cyma ot 31 sHBaps
2017 ropa., 3akonom A3sepobaiixanckoi Pecyonuku «O BHeceHUH
usMenenus B Koxekc AszepbOaiimkanckoin PecyOonuku 006 aaMuHH-
cTparuBHbIX npoctynkax» ot 1 mas 2020 roga crates 54.3 Konekca
00 aJIMMHHCTPATUBHBIX MPOCTYNKaX MOCJE CJIOBa «OIMpeIeIecHUE)
JIONIOJTHEHA CJIOBAMM «B TEUEHUE JCCITU AHEW CO JAHS MPEICTaBIIe-
HUS €r0 KOMUHU B 0(DUIINATBLHOM MOPSIKE, TPETYCMOTPEHHOM CTaTh-
e 57 nacroswmero Kongexcay.

B To ke Bpems 3akoHom A3zepOaiimxaHckoi PecryOnuku o BHe-
ceHMM n3MeHeHui B 3akoH Azepbaiimkanckoit Pecrybmuku «O mpo-
Kyparype» ot 15 nexabpst 2017 roga cratsu 4, 21 u 27 3akoHa o
MPOKypaType JOIMOJHEHbl B COOTBETCTBUU C TPEOOBaHUSIMU JCil-
ctBytomero Kogekca 06 aiMUHUCTPATUBHBIX MMPOCTYIKAX TOJTHOMO-
YUSIMU TIPOKYypOpa OTHOCHUTENIBHO MOJayu MpoTecTa Mo JenaMm 00
aJIMUHUCTPATUBHBIX MPOCTYIIKAX.

YuursiBas BbllIEOTMEUECHHBIE, [I1eHyM KoHCTUTYIMOHHOTO Cyaa
CUMTAET HEOOXOAUMBIM ISl TPABUIILHOTO PEIICHUS MOCTABICHHOTO
B 00pallleHuu BOIPOca, B IEPBYIO OYEepeb PACCMOTPETh KOHCTUTY-
LMOHHBIN IPUHLUII 3aKOHHOCTH.

[IpuHIIK 3aKOHHOCTH, OCHOBAaHHBIN Ha MPUHIIUAIIE BEPXOBEHCTBA
mpaBa B YUCJIE MPOYUX BOIMPOCOB, MPETyCMATPUBAET OOSI3aHHOCTD
rOCY/IapCTBEHHBIX OPraHOB JEHCTBOBAaThH B COOTBETCTBUM C YCTa-
HOBJICHHBIX 3aKOHOM IOJIHOMOYHUSMH U B IMpPEAENIaxX CBOUX IOJHO-
Mouuii. B coorBercTBUHU, Nt000E NEHCTBUE, MPEANPUHATOE TOCY-
JTAPCTBEHHBIM OPTaHOM BJIACTH 0€3 3aKOHHBIX OCHOBaHUH, JAOIINX
MOJIHOMOYHE, CIEAYET CUNTATh HEJIETUTUMHBIM.
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DTO MposIBIIEHNE MPUHIIMIIA 3aKOHHOCTH HAIPSAMYIO 3aKpEIIeHO
B yactu X ctarbu 71 Koncrutynmu. Ha ocHoBanun nanHo#t hopmbl
HOPMBI, TOCYIapCTBEHHBIE OPraHbl MOTYT OCYIIECTBISTH AESTENb-
HOCTb JIMIIIb HA OCHOBaHUM Hactosiuiell KoHCTUTYyMU B MOpPSIAKE U
npenesiax, yCTaHOBICHHBIX 3aKOHOM.

BrinosiHeHne 3TOro KOHCTUTYLIMOHHOTO TPEOOBAHMSI B CBOIO OYe-
penb, obecrieurBasi MpeICKa3yeMOCTh JEUCTBUI TOCYIapCTBEHHBIX
OpraHOB U HE MO3BOJISISL UM BBIIBUTaTh HEOTPAHUUYEHHBIE CYKICHUS
CIIY’KUT BaXHOW rapaHTHUel MpaB U cBOOOJ KaXI0ro.

311ech CIenyeT UMETh B BUAY, YTO COAECPKAHUE TIOJTHOMOUYUH TOCy-
JAPCTBEHHBIX OPTaHOB JIOJKHO OBITh YETKO U KOHKPETHO OIPEIEIEHO
B 3aKk0oHE. B aTom cmbiciie [lnenym KoHCTUTYIMOHHOTO Cy/a cuuTaer
0COOEHHO Ba)XKHBIM TPeOOBaHHE, BEIPAKEHHOE BO BTOPOM MPEJIOKE-
HUU cTaThu 64.4 KOHCTUTYIIMOHHOTO 3akoHa A3epOaiiKaHCKOM
Pecriybnuku «O HOpMaTHBHBIX TPaBOBBIX akTax». Ha ocHoBanuu
JTAHHOTO TOJIOXKEHUSI ONpPEESIEHNE B HOPMAaTUBHOM IIPABOBOM aKTe
MOJTHOMOYHH TOCY/IapCTBEHHOTO OpraHa cBepx 0000IIeHHOH dopme
HE J0IyCKaeTCsl.

Crnenyer Takke OTMETUTD, YTO JJIsl YETKOTO ONPENEIEHUs COAEp-
XKaHUS U TPEJEeTIOoB KOHKPETHBIX MOJHOMOYMH TOCYAapCTBEHHOTO
opraHa B HEKOTODPBIX CiIydasX HapsIy C aHaJIU30M COOTBETCTBYIO-
1€l HOPMBI, 3aKPEIUIAIONIEH MOTHOMOYHS, HEOOXOAUMO YUUTHIBATh
U JIpyrue NOJOKEHUs 3aKOHONATEIbCTBA, CUCTEMHO CBSI3aHHBIE C
JTAHHOW HOPMOi1. DTO, B CBOKO OYEPEb, MOXKET MO3BOJIUTH COOTBET-
CTBYIOILIEMY OpraHy ONpEIeNUTh CBO€ (PYHKIIMOHAJIbHOE Ha3HaYe-
HUE B COOTBETCTBUU C BOJIEH 3aKOHOJATEIIS.

Ncxons u3 atoro, ITInenym KoHCTUTYLIMOHHOTO Cyfa CYUTAET, YTO
JUISL pElIeHHs] MOCTaBJIEHHBIX B OOpaIIeHUH BOIPOCOB HApSAy CO
crarbeil 54.3 Konekca 00 aIMUHUCTPATUBHBIX MPOCTYIKAX U CTaTh-
amu 4, 21 u 27 3akona «O npokyparype» HeoOX0aIuMo paccMmarpu-
BaTh W Jpyrue nonoxenus Komekca 00 agMUHUCTPATUBHBIX IMPO-
CTYINKax, peryJupyroniie mpaBoBoi cTatyc IpoKypopa.

CucTeMHBIN aHaIU3 JAHHBIX HOPM MO3BOJISIET HPUUTH K TaKOMY
BBIBO/TY, UTO ITPOKYPOP BBIMIOJIHAET B OCHOBHOM JIBE (DYyHKLIUHU B MPO-
M3BOJZICTBE IO JieiaM 00 aJMUHUCTPATUBHBIX MPOCTYIIKAX.
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Bo-niepBbix, mpokypop GpakTUueCcKH BBHITOTHIET (QYHKIUIO aIMU-
HUCTPATUBHOTIO TpecieaoBaHus. Tak, HA OCHOBaHUU MEPBOTO MPE/I-
noxenus crtarbsiMu 54.2 Kogekca 06 aIMUHUCTPATHBHBIX MTPOCTYTI-
Kax, pelieHue o0 Hayaje MPOU3BOJACTBA MO JielaM 00 aJMUHUCTpa-
TUBHBIX MPOCTYNKax, MPEAYCMOTPEeHHBbIX cTaThamu 191.1, 195.1,
197.3, 197.4, 197.5, 205, 253-1.1.1 (B oTHOIIEHNY HEBEACHUS KaJ1a-
CTpa 3eJIeHbIX HacaxjaeHuil), 253-1.1.2 (B OTHOILIEHUH UCKAKEHUS
JNAaHHBIX KaJacTpa 3eJeHbIX HacaxiaeHuil), 284.2, 339.2-339.5,
340.2, 341, 376, 399, 410.3, 440-1.1 (B OTHOIIICHUHU TOCYIaPCTBECH-
HBIX OPraHoB (CTPYKTYyp) U MyHHUIUTIaIuTeToB), 440-1.2, 440-1.3,
445-1, 516-1.2 (B OTHOIIEHMM HApYLIEHUS TPEOOBAHUN OXpaHBI
kiaaowui), 516-1.3 (B oTHOIIEHUN OCYIIIECTBICHUS 3aXOPOHEHHH Ha
TEPPUTOPUSAX, TJE 3aXOpOHEHHE He jaomyckaercs), 528-1.3, 531,
538-1.4 — 538-1.6, 540.5, 550.2-550.5, 558.2, 558.3, 559, 563.2,
567, 568, 569, 573, 594-1, 594-2, 595.2, 596, 601, 606.1 u 610-618
Hacrosiero Kogekca, mpuHUMAaeTCs MPOKYPOPOM.

CornacHo BropoMy npejiioxenuto cratbu 54.2 Konekca 06 aqmu-
HUCTPATUBHBIX MIPOCTYIKAaX, HA OCHOBaHUM cTartbu 99.3 Hacrosie-
ro Konekca, mpokypop nuMeer mpaBo NpUHUMATh pellIeHre O Havase
MPOU3BOJICTBA U TIO JIPYTUM JellaM 00 aJMHUHUCTPATUBHBIX MPO-
CTYTKax.

[Ipu BbIMOTHEHUHM MAaHHOW (YHKIHUUA TPOKYpPOp YIOIHOMOYEH
NPUHUMATh PEIIeHHE O BO30Y>KICHHM MPOU3BOACTBA MO Aeny 00
aQIMUHUCTPATUBHOM TPOCTYIKE, MPOBEACHUH aIMUHUCTPATHBHOTO
paccieoBaHus U HaNPaBJISITh MOCTAHOBICHUE O BO30YXICHUU IPO-
M3BOJICTBA TIO JIeNTy 00 aJIMUHUCTPATUBHOM IMPOCTYTIKE, a TAKXKE TPO-
TOKOJI, COCTaBJICHHBI B MOPSAKE, IPEIyCMOTPEHHOM cTathel 102.
Konekca 00 aiMUHUCTPATUBHBIX MPOCTYNKAaX MO OKOHYaHUH aMU-
HUCTPATUBHOTO PAaCCIICOBAHUS, CYIbE, YIIOTHOMOYECHHOMY KOJIJICTH-
aJbHOMY OpraHy WM JOHKHOCTHOMY JIMILYy JIJISi PacCMOTPEHHUS
(crareu 102.2 u 103 Konekca 06 aIMUHUCTPATUBHBIX MTPOCTYTIKAX).

B T0 xe Bpems Ha ocHOBaHMM TpeOoBaHuil ctathu 54.6 Konekca
00 aJIMMHHMCTPATUBHBIX MPOCTYIKAX, MPOKYPOpP B COOTBETCTBUU C
npaBwiaMu crarbu 54.2 manHoro Komekca BmpaBe ydacTBOBaTh B
paccMOTpeHur JAen 00 aJMUHUCTPATUBHBIX MPABOHAPYIICHUSIX U
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NoJIyyaTh AJIA 3TOrO NMpeABapUTEIbHYI0 MH(POPMAIMI0O O MECTe U
BPEMEHU PACCMOTPEHUS Jea.

Hapsiny ¢ aTum, ermie onHo#M BaxxHOH (QyHKITHEH TPOKypopa B Ipo-
M3BOJICTBE IO JenaM 00 aJMUHUCTPATUBHBIX MPOCTYIKAX SBISETCA
OCYIIECTBJICHHE MPOKYpOpcKoro Haazopa. Ha ocHoBanuu crarbu
54.1 Kogekca 06 aAMUHUCTPATUBHBIX MPOCTYIKAX, IPOKYPOP Mpe/-
IPUHUMAET CBOEBPEMEHHBIE MEPBI JIJIsl YCTPAHEHUS MpaBOHapyIIe-
HUS, IPOU3OILEIIIETO BO BpeMs POU3BOACTBA IO JiesaM 00 ajaMHu-
HUCTPATUBHBIX MPOCTYIKaX, U OCYIIECTBIIAET MPOKYPOPCKUI Hal-
30p HaJ IOpUMEHEHHEM M ucnonHeHuemM KoHcTutynuu
AzepOaiimkanckoit PecnyOnuku ¥ 3aKOHOB B BEJIEHHUU IMPOU3BO/I-
CTBa 1O JieJaM 00 aIMUHUCTPATUBHBIX MPOCTYIKAX.

KonkpeTHble HampaBieHHUs OCYIIECTBICHHUS JaHHOM (QyHKLIHMU
onpeneneHsl B Kogekce 00 agMUHHCTPAaTUBHBIX MpocTynkax. Tak,
HOPOKYPOP YIOJIHOMOYEH Y4acTBOBATh B PACCMOTPEHUH A€ 00 aaMu-
HUCTPATUBHBIX MPOCTYIKAX B OTHOIIEHUH HECOBEPIICHHOJIETHHX.

[Tpokypop ucxoass U3 MOJHOMOYHUMN, MPEJOCTABICHHBIX EMY
crarbeil 54.2 Kozpekca 00 aJIMUHUCTPATUBHBIX MPAaBOHAPYLIECHUIX
MOKET PACCMOTPETh B TEUEHUE JECATU JHEH CO JIHS MOITY4YEHUS B
ouMaIbHOM MOpsIIKE kanoly Ha ompezesieHNe KOJUIETHAIBHOTO,
MHOIO YIIOJJHOMOYEHHOIO oOpraHa (IOJPKHOCTHOTO Juua), IMpea-
ycmoTpeHHbIx cratbamu 40.0.2 u 40.0.3 Kogekca 06 agMuHuCTpa-
TUBHBIX MPOCTYIKaX, 00 OTKa3e B BO30OYKIEHUH Jena 00 aJMUHU-
CTPATUBHOM IPOCTYIKE OTMEHHUTH JAaHHOE ONpEeNIeHHe U BO30y-
JUTH JIEJ0 00 aIMUHUCTPATUBHOM MPOCTYTIKE, (cTaThs 99.7 Konekca
00 aIMUHUCTPATUBHBIX MPOCTYTIKAX).

Konmexkc 00 anmMUHUCTpPAaTHBHBIX MPOCTYIKAX TaKkKe HaJENseT
IPOKYypOpa MHUPOKUMHU TTOTHOMOUUSMHU B CBSI3U C IPUOCTAHOBJICHH-
€M IpPOU3BOJCTBA MO Jiedy 00 aJIMUHHUCTPATUBHOM IpocTyrke. B
COOTBETCTBUM ¢ coxaepxkanuem crareid 104.5-104.7 nanHoro
Konekca, mpoKypop yHOJHOMOYEH IOJIYYUTh IIOCTAHOBJIEHHUE O
NPUOCTAaHOBJICHUH MPOU3BOJCTBA MO JIedy 00 aAMHHHUCTPATUBHOM
NPOCTYTKE U B TEYEHUE OJTHOTO MECSAIIa C MOMEHTA MOJIy4EeHHUS TTPO-
BEPUTHh NPABWIBHOCTh JJAHHOTO MOCTAHOBJIEHUS, UCTPeOOBaTh MpHU
HEOOXOUMOCTH y YHOJIHOMOUYEHHOTO JOHKHOCTHOTO JIHIla MaTe-
pHaibl MPOU3BOJCTBA IO JAETy 00 aIMUHUCTPATUBHOM TPOCTYIIKE,
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npu BeIsiBJIeHUH HapyieHus crarbu 104.1 Kogekca 06 agmunucTpa-
TUBHBIX MPOCTYMNKaX MPHUHATH MMOCTAHOBJIEHHE 00 OTMEHE 3TOr0
MOCTAHOBJICHUS Y HAIIPaBUTh €0 KOMHIO YIOJIHOMOYEHHOMY JOJIXK-
HOCTHOMY JIMILY, TPUHSIBIIIEMY ITOCTAHOBJICHHE /I BO3OOHOBIICHUS
IPOM3BOJICTBA TIO JIeTy 00 aAMUHUCTPATUBHOM MPOCTYTIKE.

JIist BBITIOJIHEHUS YKa3aHHBIX (PYHKIHMA MPOKYpOp HMeEET psij
NOJJHOMOYMI B TNPOU3BOJCTBE MO JejdaM 00 aJMUHUCTPATUBHBIX
IPOCTYNKaX, B TOM YHCJIE ITOJIHOMOYHE HA IPUHECEHUE MPOTECTA B
COOTBETCTBUU C cojepkanueM cratbu 54.3 Komekca 00 aaMuHH-
CTpPaTUBHBIX MPOCTYIKAX.

DTO MOJHOMOYHKE MPETyCMOTPEHO Takxke B cTaThax 4, 21 u 27
3akoHa «O mpokyparype». MI3MeHeHUs, BHECEHHBIE B yKa3aHHbIC
CTaThU JAHHOTO 3aKOHA, MPUHSATHI B LIESAX MPUBEICHUS B COOTBET-
ctBue ¢ KomekcoMm 006 afMUHUCTPATUBHBIX MPOCTYTIKAX.

Cnenyer wuMeTp B BHJAY, 4YTO Ha OCHOBaHMM 3aKOHa
Azepbaiimkanckoit Peciyonuku «OO0 yrtBepxkaenun Kogekca 06
aIMUHUCTPATUBHBIX MTpaBOHAPYIIEHUIX» OT 29 nekabps 2015 roxa,
JpyTUe 3aKOHBI M1 HOPMATHMBHBIC MPABOBBIE aKThHI, JEHCTBYIOIINE B
AzepOaiimkanckoit PeciyOnvke, 10 puBeIeHUsT B COOTBETCTBUU C
Konexcom A3zepOaiimxanckoi PecryOmuku 06 aqMUHUCTPATUBHBIX
MPOCTYIKaX, MPUMEHSIOTCS B YAaCTU, HE IPOTUBOPEUAIEH TaHHOMY
Konekcy Ha ocHOBaHMM M3MEHEHUM cTaThbu 3akoHa «O mpokypary-
pe» OTHOCHUTEIBHO HaNpaBiIeHUN IEATENbHOCTH MPOKYpaTyphl,
BUJIOB aKTOB IMPOKYPOPCKOT0 pearnpoBaHus U MpaBa MPOKypopa Ha
MPUHECEHUS IPOTECTA B COOTBETCTBUU C KOJIEKCOM 00 a]MHUHHCTpa-
THUBHBIX MPOCTYMKaX.

DTO MOXKHO YCTAaHOBUTD TAKXKE U3 coliepxaHus crarei 4, 21 u 27
3akona «O mpokypatype». Tak, B COOTBETCTBHHM C BOCHBMBIM a03a-
LIEM YacCTH IIEpBOM CTaThbu 4 NaHHOTO 3aKOHA, IPOKypaTypa BBIHO-
CUT TIOCTAaHOBJICHHE O BO30YXJICHWM TPOM3BOJACTBA IO €Ty 00
aIMUHHUCTPATUBHOM TPOCTYINKE B cOOTBeTCTBUU C Komekcom 00
aIMUHUCTPATUBHBIX NpocTynkax. OQHUM U3 TPOKYPOPCKUX aKTOB,
IPENYCMOTPEHHBIX B 4YacTW MHepBoi ctaThbu 21 3akoHa, sBIsSETCS
IOPOTECT Ha pEeUIeHHs] CyJa M MOCTAHOBJICHHS WM OINpeAesieHus
YHOJIHOMOUYEHHOTO OpraHa (JI0JKHOCTHOTO JIUIa) Mo J1edy 00 aaMu-
HUCTpPATUBHOM npocTtynke. Ha ocHoBaHMM yacTu nepBoii crarbu 27
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JAHHOTO 3aKoHa MPOKYPOp B MOPSAKE W Clydasx, MperycMOTpEH-
HeIX KozekcoM 00 aMMHHMCTPAaTUBHBIX NPOCTYNKaX, MOJAET MPO-
TECT NPOTUB PELICHUM Cyla U IOCTAHOBJIEHUW WU ONPEIACICHUN
YIOJHOMOYEHHOTO OpraHa (JI0JKHOCTHOTO JIMIA) 10 ey 00 aaMu-
HUCTPATUBHOM IIPOCTYIIKE.

[Tosromy neiicTByromas pempakuusi crared 4, 21 m 27 3akoHa
«O npokypaTtype» He MOXKET paccMaTpuBaThCsl KaK CaMOCTOSITENb-
HOE OCHOBaHHUE, IPeyCMaTPUBAIOLIEE TTOJHOMOUUS MPOKYpOpa Ha
OTNIPOTECTOBAaHMUE B JIIOOOM Cilydae B MOPSAIKE U B CPOKU MOCTAHOB-
JIeHUs. KOMIETEHTHOTO OpraHa (JI0JpKHOCTHOTO JIMIA) Mo Jeny 00
aAMUHHUCTPATUBHBIX MIPOCTYIIKAX.

WupiMu crioBamu, 7Sl ONpEAeNieHHs TOTO, Ha KaKUX YCJIOBUSX
MIPOKYPOP YIIOJHOMOYEH OMPOTECTOBATH PELIEHHS YIIOJTHOMOYEHHO-
ro opraHa (JIOJUKHOCTHOTO JIMIa) B MEPBYIO OYepelb HEOOXOTUMO
UCXOJIUTh M3 cosepkanus crarbu 54.3 Komekca 06 aMHHUCTPATHB-
HBIX MpocTynkax. M3 Texcra 1aHHON cTaTby BUIHO, YTO IOJHOMO-
Yusl IPOKYpopa Ha Mojady npoTecta 00yClIOBIEHbl €r0 Y4acTHEM B
paccMOTpeHuu Jiena 00 aAMUHUCTPATUBHOM MPOCTYTIKE.

B To e BpeMms cienyeT OTMETUTh, YTO MOJIHOMOYHS POKYpopa
Ha Moja4yy IpOoTECTa HE BHITEKAIOT HEMOCPEACTBEHHO U3 CTaThu 54.1
Koznekca 06 aqMUHHCTpaTUBHBIX IPOCTYIKax. B naHHOMN cTaTbe Kak
ObUIO CKa3aHO BbIIIE, YKa3aHa OHA U3 BAaXHbBIX (PyHKIMH, BBIIONI-
HSIEMBIX MPOKYpPOPOM B MPOM3BOJICTBE MO JejaM 00 aJMUHUCTpa-
TUBHBIX MpoCTynKax. YTo xe kacaeTcs TpeOOBaHUI KOHCTUTYLIMOH-
HOT'O IPUHIIMIIA 3aKOHHOCTH, OCHOBAHUS U yCJIOBUS MOAAYH IPOKY-
POpPOM IpOTECTA KAK KOHKPETHOTO BHJIA €r0 IMOJHOMOYUH JIOJIKHBI
OBITh YETKO U SICHO OIPEJIEJIEHbI B 3aKOHE.

OnHako Npu BBINOJIHEHUH MPOKYPOPOM HAI30pPHBIX (YHKIMN
nojaya MporecTa 3aKOHOM HE HCKIoYaeTcsa. Tak, ¢ TOUKU 3peHus
TpeboBanuii ctarbu 54.6 Kogekca 00 aAMUHUCTPAaTUBHBIX TPOCTYII-
Kax MPOKYpOp YHOJIHOMOYEH MOAATh MPOTECT MPU OCYLIECTBICHUU
IPOKYpPOPCKOTO HaJ30pa Mo jAeraM 00 aJMHUHHMCTPATUBHBIX MPO-
CTYIIKaX B OTHOLLIEHWN HECOBEPILECHHOJIETHUX.

Ha ocHoBanum copepkanus ctatbu 54.3 Komekca o0 agMuHHU-
CTPATUBHBIX MPOCTYNKaX MPOKYpPOp TaKkKe MMEET MPaBO MOAABATH
MPOTECT HA PELIECHUs] WIN ONPENEIEHUS B TEUEHUE JIECITH JHEHN CO
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JHA TIPEACTaBICHUS €ro KOMuM B O(UIMAIbHOM NOPSIKE,
IPENYyCMOTPEHHOM cTarbe 57 Hacrosmero Koamekca, nmpuHuMae-
MBbI€ MO Jelny 00 aJMUHUCTPATUBHOM IIPOCTYIIKE. A 3TO O3HAYaeT,
YTO [PABO MMOJIYYEHUS IPOKYPOPOM B OPHUIINATILHOM MOPSIKE KOITUU
UTOTOBOTO IOCTAHOBJIEHUSA MO Jely 00 aAMUHUCTPAaTHBHOM
OpPOCTYIKEe, a TakXe IMpaBo NOJayud MPOTECTa B TOPSIKE
npenycmorpeHHoM cratbedl 130 manHoro Kopmekca, mpusHaercs
5tuM KoZeKkcOoM TOJBKO B CllydasX €ro y4acTHsl B PACCMOTPEHHU
COOTBETCTBYIOILIETO a/IMUHUCTPATUBHOTO JIeNa.

ITpu TOM CiiegyeT UMETh B BULY, YTO y4acTHE NIPOKypopa B pac-
CMOTPEHHUH Jiena 00 aJMUHUCTPATUBHOM HPOCTYIIKE BKIIIOYAET HE
TOJBKO €ro (PaKTUYEeCcKOoe ydyacThe B KOJUIETMaJbHOM OpraHe WU B
paccMOTpeHHH (3aceaHnu), TPOBOANMOM HHBIM YIIOJIHOMOYEHHBIM
OpraHoM (JIOJDKHOCTHBIM JIMIIOM) B COOTBETCTBMU CO cTarbeil 112
Koznekca 06 anMUHUCTpAaTUBHBIX NPOCTyNKax. OCHOBHBIM KPUTEPH-
€M 311eCh B COOTBETCTBHH ¢ TIonokeHmsiMu Kogekca 00 anMuHUCTpa-
TUBHBIX ITPOCTYINKAX SIBJIETCS HAJUYKE Y IPOKYpOpa MpaBa Ha yya-
CTHE B ITPOU3BOJICTBE M0 /i€y 00 aJIMUHUCTPATUBHOM IIPOCTYIIKE.

B sToM koHTekcTe cTtaths 54.6 Kogekca 00 aqMUHHMCTpPaTHBHBIX
IpPOCTYIKaxX, yCTaHaBJIWBas IpPaBO HPOKypopa Ha IMOJy4yeHHUe
COOOIIIEHHUSI O MECTE M BPEMEHU PACCMOTPEHMS el 00 aJMHHH-
CTPATUBHBIX MPOCTYIIKAX, OJHOBPEMEHHO PENNIAMEHTUPYET, B KAKUX
IPOU3BOJICTBAX OH YIOJIHOMOYEH y4acTBOBaTh. Tak, Ha OCHOBaHHUU
JTAHHOW CTaThU MECTO U BpeMs paCCMOTPEHHUs J1e] 00 aJIMUHUCTpa-
TUBHBIX MPOCTYNKaX B OTHOIIEHUH HECOBEPIIEHHOJNETHUX, a TAKKE
7en 00 aIMUHUCTPATUBHBIX MPOCTYIKAX, BO30YXICHHBIX MO0 WHH-
[IMaTUBE CaMoOro MPOKypopa, COOOIaeTcsi MPOKypopy. IDTO JAEJ0
MOXET paccMaTpuBaThCs 0€3 yyacTHsl POKYPOpa TOJIBKO B TEX CIIy-
yasx, KOrJa CyUIECTBYIOT JaHHbIE O CBOEBPEMEHHOM COOOIICHUU
€My O MECT€ M CPOKaX pacCMOTPEHHs Jiela WIN €CIU OT HEro He
NOCTYNAJIO XOJATalCTBa I0 MOBOLY OTIOKEHHUS PACCMOTPEHUs
nena.

Takum o0pa3oM, npu BeIEHUM INPOU3BOJACTBA IO Aeily 00
aJIMMHHUCTPATUBHOM MPOCTYIKE B OTHOILIEHUU HECOBEPIIIEHHOJIETHE-
o, a TaKke BO30YyXKIE€HUU IIPOU3BOACTBA 110 eIy 00 agMUHHCTpa-
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THBHOM MPOCTYIIKE HA OCHOBAaHWHU MOCTAHOBJICHHUS CAMOTO MPOKY-
popa, IpPOKypop B MpaBe y4acTBOBAaTh B 3TOM IPOU3BOJICTBE.

OT0 HajenseT MPOKypopa MOJIHOMOYMSMHU MOIy4YaTb B OQUIIH-
AJHLHOM TOPSIJIKE KOITUHU TTOCTAaHOBIIEHUH TI0 J1e71aM 00 aIMUHUCTpa-
TUBHBIX MPOCTYNKaX U MPUHOCUTH MPOTECT B pamMKax MpeayCcMOT-
PEHHBIX 3aKOHOM CPOKOB HE3aBUCHMO HEMOCPEICTBEHHOTO YYaCTHs
B PacCCMOTpEHUHU (3aceJaHuM) B TAKUX [IPOU3BOJICTBAX.

VYuursiBas Bellien3NokeHHOE, [Inenym Konctutynmonsnoro cyna
MPUXOJIUT K CIEAYIOIIEMY BBIBOJY:

- C touku 3penus TpedoBanuii yactu X crarbu 71 Koncturynumu,
B COOTBETCTBUM C HbIHE JEUCTBYIOIIEH pefakiuei ctarei 54.2, 54.3
u 54.6 Komexca 00 agMUHHMCTPATUBHBIX MPOCTYMKAX, MPOKYpPOP
BIIpaBe ONPOTECTOBATh B Cy[€ MOCTAHOBJIEHUE, IPUHATOE MO JIETY
00 aAMUHUCTPATUBHBIX MPOCTYIKAX, BO30OYKICHHOMY 1O €r0 WHH-
[MaTUBE, a TAK)K€ B OTHOLIEHWH HECOBEPILIEHHOJIETHUX HE3aBUCUMO
OT y4acTHsi B PACCMOTPEHHUH JIaHHOTO Jelia.

Bwmecte ¢ tem, [Inenym Konctutyunonnoro Cyna noquepKkuBaer,
YTO, YUYUTBIBAS CXOKECTh IPABHII U MPOIIELYp PACCMOTPEHUS JIed 00
aQIMUHUCTPATUBHBIX MPOCTYNKAX U YTOJOBHBIX JI€J, a TaKXKe HE
onpeneneHue B Komexce 00 aIMHUHUCTPATHBHBIX MPOCTYIKaX
HOpPMBI 00 0053aTeIbHOM YYacTHUU YIOJIHOMOUYEHHBIX OpPraHOB
(IOJDKHOCTHBIX JIMI]), BO3OYAMBIIMX IPOM3BOACTBA MO JejaM 00
aIMUHUCTPATUBHBIX MPOCTYIIKaX, B CyIeOHOM pacCMOTPEHUHU Jeia
00 aIMUHUCTPATUBHOM IPOCTYIIKE, PYKOBOJCTBYSICh TEM MPUHIIH-
MIOM, YTO CyAbH PAaCCMaTPHUBAIOT Jiesia OECIIPUCTPACTHO, CTIPABEIIIH-
BO, coOMIOfasi paBHONpPABUE CTOPOH, 3aKPEIJICHHBIM cTarheil 127
Koncturyiuu, a Taxke UCXo/is U3 MUPOKUX MOJHOMOYHI MPOKYpO-
pa OTHOCHUTENIbHO BO30YKJIEHUS MPOU3BOCTBA IO JeiaM 00 aaMu-
HUCTPATUBHBIX MPOCTYIKaX B COOTBETCTBUM CO CTarbend 54.2
Konexkca 00 agMUHUCTpPATUBHBIX MPOCTYyNKax HE ClEAyeT B Oymy-
[IEM HUCKITI0YaTh 00eCIIEUCHHs y9acTUs IPOKypopa B Cy1IeOHOM Mpo-
L[ECCE 110 ITUM JEJIaM.

Cnenyer umets B Buay, uro B [locranoBnennn EBpomneiickoro
cyla 1o mnpasaM 4esioBeka 1o neny Kapenun nportuB Poccuiickoi
®enepanuu ot 20 centadps 2016 rona ykazaHo, 4To HEy4acTHE MPO-
Kypopa B Cy/1le0HOM IpOILIECCE, CBSI3aHHOM C aIMUHUCTPATUBHBIMU
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NPOCTYIKAaMH, HAPYIIMJIO MPHHIMIBI CIPABEAJIMBOTO W OeCrpH-
CTpAacTHOro cyzneOHoro pazOuparenbcTBa. Tak, cylbs B35 Ha cedd
(GYHKITIO OOBUHEHUS, TEM CaMbIM OBLIO HAPYIIEHO MPaBO JIUIA Ha
CIIpaBeNINBOE CyAeOHOE pa30uparenbCTBO, MPEAYCMOTPEHHOE
ctarbeil 6 KoHBeHIMY 0 3amuTe mpaB yeloBeKa U OCHOBHBIX CBOOO/
(manmee — KonBenmus) (§§ 51-85).

B 10 xe Bpems ciiefyeT OTMETHTb, YTO YUUTHIBAsI ONPEICIICHHOE
CXOJICTBO MEXIY aJMHHHCTPATHBHBIM IPABOHAPYIIEHUEM H YyTO-
JIOBHBIM JICSTHHEM YBEIIMYEHHUE CITy4aeB OOpaIlleHusl B OpraHbl Mpo-
KypaTypbl Ui BOCCTAHOBIICHHS HApPYIICHHBIX TpPaB TpaKIaH, B
nesx obecrneueHus Oonee dPGEKTUBHON 3aUTHl (HU3NIECKUX H
IOPUAMYECKUX JIUIL OT HAPYIICHUS UX MPaB U 3aKOHHBIX HHTEPECOB,
a TaK)Ke ONMHPAsACh Ha ONBIT EBpOIENCKOro cyaa Imo nmpaBaM 4esaoBe-
Ka OTHOCHTEIFHO KPUTEPUEB OMPEICICHUS YTOJIOBHOTO JCSTHUS IS
ueneit crarbu 6 Konsenuuu (Pemenue no neny DHreiab U Apyrue
npotuB HupnepnangoB ot 08 wutons 1976 roma, §82-83),Ilnenym
KOHCTUTYIIMOHHOTO Cyda CYMTAET, YTO B JaJbHEHIIEM B paMKax
CBOOO/IBI CYXACHHIM 3aKOHOMATENs, B 3aKOHOAATEIbHOM MOPSJIKE
MOXET OBITh PACCMOTPEHO paciupeHue GopM ydacTHs MPOKypopa
B MIPOU3BOJICTBE MO JieiaM 00 aJIMUHHUCTPATHBHBIX MPOCTYMKaX C
coOroieHueM KOHCTUTYITMOHHBIX HOPM U MPUHITUTIOB, B TOM YHUCIIE
ofpezieNieHre ero TMOJTHOMOUHMS Ha OMPOTECTOBAHUE PEUICHUH, PH-
HATBIX YITOJTHOMOYEHHBIM OPTaHOM (JIOJDKHOCTHBIM JIUIIOM) HE3aBH-
CHMO OT y4acTHs B TPOM3BOJICTBE TI0 JIeTIaM 00 aIMIHUCTPATUBHBIX
MPOCTYIIKAX.

[Tnenym KoHCTUTYITMOHHOTO Cy/la TaKKe OTMEUAET, YTO B CBS3H C
HEOIPEICIEHHOCTHIO TMPAaBOMPUMEHUTEILHOM TMPAKTUKH IO pac-
CMaTpUBaeMOMY BOIPOCY, CyJaMu ObUIM MPHUHSTHI K MPOU3BOJCTBY
IPOTECTHI, MOIaHHBIE HA OCHOBAHUH JKajo0 TpakJaH Ha BCTYIHB-
M€ B 3aKOHHYIO CHITYy MTOCTaHOBJICHHS YTIOJHOMOUYEHHBIX OPTaHOB
00 aMUHUCTPATUBHBIX MPOCTYIKAX, B MMPOU3BOJCTBE MO KOTOPBHIM
IPOKYpOp HE y4acTBOBAJ U MPOU3BOJICTBO IO KOTOPHIM HE BO30YXK-
nanoch Mo ero umHuimaruse. [IpekpalieHne B HACTOAIIEE BpeMs
NPOM3BOJICTBA TI0 TaKWM JIeIaM MOXKET MPHUBECTH K HEOOOCHOBaH-
HOMY OTPaHUYEHHMIO IIPaB U cBOOOA rpaxkjaaH. Tak nuia, npeamnona-
raBIIME PACCMOTPEHUE YeEpPe3 NMPOKypopa kajlo0bl HAa MOCTaHOBJIE-
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HUE TI0 Jie’ny 00 aMUHUCTPATUBHOM MPOCTYIIKE, (DAKTUUECKH MPO-
MYyCTHUJIM CPOKH JJIsi TIOJa4M >KaJIOOBI B CYJ WU BBIIICCTOSIIIHIMA
YIOJIHOMOYEHHBIA OpraH (I0JDKHOCTHOMY Jvily). B cBsizu ¢ 3TuM
[Inenym KOHCTHUTYLIMOHHOTO Cy/la CYMTAET, YTO HAXOMSIIHUECS B
HACTOsIIee BpeMsl B IIPOU3BOJICTBE CY/IOB JieJa OTHOCUTENIBHO BCTY-
MUBIINUX B 3aKOHHYIO CUJTY TIOCTAHOBJICHUH YIIOJTHOMOYEHHBIX Opra-
HOB, B KOTOPBIX MPOKYpPOp HE Y4acTBOBaJl HO TMpPHUHEC MPOTECT B
HEJISX BOCCTAHOBJICHUSI TIPaB U CBOOOJ, COOTBETCTBEHHO JOJIKHBI
paccMmarpuBaThCs MO CYLIECTBY.

PykoBonctBysack 4yacteto VI crarem 130 Koucturynum
Azepbaitmxanckor Pecnyonuku, crateamu 60, 62, 63, 65—-67 u 69
3akoHa AsepOaiimkanckoit PecnyOnukn «O KoHCTUTYIMOHHOM
cyne», Ilmenym KouctuTynuoHHoro cyma AsepOaiiKaHCKOM
PecniyOnuku

IHOCTAHOBMNUIJI:

1. C Touku 3penus TpedoBanuit vactu X crarbu 71 KoHcturynuu
AzepOaiimkanckoit PecryOnuku, B COOTBETCTBHM C HIDKE JEH-
cTByronie penakiuen crared 54.2, 54.3 u 54.6 Konekca
Azepbaiimpkanckoii Pecriyonuku 00 aJMHHHCTPATUBHBIX MPOCTYTI-
Kax MOPOKYpOp BIpaBE OMNPOTECTOBaTb B CyA€ MOCTaHOBJICHHE,
MPUHATOE 1O ey 00 aIMUHUCTPATUBHBIX MPOCTYIMKaX, BO30YX-
JIEHHOTO MO €r0 MHUIMATHBE, a TAK)KE B OTHOILIEHUU HECOBEpIIECH-
HOJICTHUX, HE3aBUCUMO OT Y4YacCTHUsl B PACCMOTPEHHUH JAHHOTO JIeNa.

2. IlpuHATH K CBEACHUIO MPABOBbIE BOIMPOCHI, YKA3aHHbIE B OIH-
careJibHO-MOTHUBUPOBOYHOM yacTu [locranoBneHus.

3. [locTaHoBIEHHE BCTYIAET B CUITY CO JTHSI OIyOJIMKOBaHUSI.

4. TlocraHnoBneHue omyOmuKOBaTh B Tazerax ‘“AsepOaiimkan’,
“Pecnybnuka”, “Xanr razetu”, “bakunckuit pabounii” u “BecTHuke
Koncrutynmonnoro cyna AzepOaiimkanckoit Pecriyomuku™.

5. [locTaHoBIIeHUE SIBISIETCS OKOHYATEIbHBIM U HE MOXKET OBbITh
OTMEHEHO, M3MEHEHO WM OQUIIMATHLHO HMCTOJIIKOBAHO HU OJHUM
OpraHOM WJIU JIMILIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azoarbaycan Respublikasi inzibati Xatalar Macallasinin
110.1-ci maddasinin sorh edilmasina dair

17 mart 2021-ci il Baki sohoari

Azoarbaycan Respublikasi Konstitusiya Mahkemasinin Plenu-
mu Forhad Abdullayev (sedr), Sona Salmanova, Humay Ofendi-
yeva, Révsen Ismayilov, Ceyhun Qaracayev (meruzegi-hakim),
Rafael Qvaladze, Mahir Muradov, isa Necefov ve Kamran Sefi-
yevden ibarat torkibde,

moahkoms katibi Feraid Oliyevin istiraki ila,

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
VI hissesine, “Konstitusiya Moahkemesi haqqinda” Azerbaycan
Respublikasi Qanununun 27.2 ve 33-cli maddalerine vo Azerbay-
can Respublikas1 Konstitusiya Mehkemesinin Daxili Nizamnamasi-
nin 39-cu maddesine miivafiq olaraq, xiisusi konstitusiya icraatinin
yazili prosedur qaydasinda kecirilon mehkema iclasinda Baki sehe-
ri Sebail Rayon Mehkemasinin miiracieti a@sasinda Azerbaycan
Respublikas1 Inzibati Xetalar Macallesinin 110.1-ci maddesinin
sorh edilmesine dair konstitusiya isine baxdi.

Is {izro hakim C.Qaracayevin moruzesini, maraqli subyektlo-
rin niimayoendalori Baki sohari Sebail Rayon Mohkomasinin ha-
kimi U.Siikiirovanin ve Azerbaycan Respublikas1 Milli Maclisi
Aparatinin Dovlet quruculugu, inzibati ve harbi ganunvericilik
sobesinin Inzibati qanunvericilik sektorunun miidiri K.Pasayeva-
nin, miitexassislor Azerbaycan Respublikasi Ali Mahkemasinin
hakimi ©.Novruzovun miilahizelorini ve is materiallarini arasdi-
rib mizakire ederek, Azerbaycan Respublikasi Konstitusiya
Mohkoamasinin Plenumu
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MUODYYON ETDI:

Baki sohari Sebail Rayon Meahkamasi Azarbaycan Respubli-
kasinin Konstitusiya Mahkemasine (bundan sonra — Konstitusi-
ya Mohkemaesi) miiraciot ederok Azerbaycan Respublikasi Inzi-
bati Xotalar Moacellesinin (bundan sonra — Inzibati Xotalar Me-
collosi) 110.1-ci maddesinin “Inzibati xeta hagqinda ise onun to-
rodildiyi yerde baxilir” miiddeasinin serh edilmasi ve inzibati
xotalar qanunvericiliyinde arazi lizro mahkemsa aidiyyatini ton-
zimloyon normalara aydinliq getirilmesini xahis etmisdir.

Miiraciotde geyd edilir ki, Almaniya Federativ Respublikasinda
foaliyyat gostoron "BASF SE” sirkatinden 23 sentyabr 2020-ci il ta-
rixli invoys senadinin miisayieti ilo gonderilon 3900 kq ¢okide kim-
yovi torkibli mal 22 oktyabr 2020-ci il tarixinde Azerbaycan Respub-
likas1 Dovlet Gomriik Komitesinin Baki Bas Gomriik Idaresinde
(bundan sonra — Baki Bas Gomriik Idaresi) gémriik boyannamesi ile
“sorbost dovriyye ti¢lin buraxilis” gdmriik prosedurunda rosmilogdi-
rilorken, idxalatgr “EMA” Qapali Sehmdar Cemiyyati (bundan son-
ra — “EMA” QSC) bu mallarin 900 kq-liq hissesinin mineral giibro
grupuna aid olmamasia baxmayaraq hamin bayannamoade mineral
giibro kimi geyd etmakls, timumilikde az miqdarda, yoni 1872.61
manat gomriik 6denislorinin 6denilmesinden yaymmigdir.

“EMA” QSC-nin Azerbaycan Respublikasindaki filialinin in-
zibati Xotalar Macellasinin 505-ci maddaesi ile nazeards tutulmus
inzibati xotan1 torotmesine dair Baki Bas Gomriik Idaresinin
Omoliyyat ve Tehqiqat Idaresinin Tehqiqat Sobesi terafinden
tortib edilmis 4 noyabr 2020-ci il tarixli inzibati xata haqqinda
protokol ve ona alave edilmis materiallar orazi aidiyyati iizre ba-
x1lmas1 tigciin Baki sohari Sebail Rayon Meahkemasine gondaril-
misdir.

Baki seheri Sebail Rayon Mahkemasi inzibati xatalar ganun-
vericiliyinde haraket ve ya haraketsizlikle toradilen inzibati xe-
talarin toradildiyi yeri tonzimleyen normalara aydinliq getiril-
masinin ve is iizro totbiq edilon Inzibati Xotalar Macellesinin
110.1-ci maddasinin serh edilmasinin zeruriliyi gonastine gol-
misdir.

Miiraciotde gosterilmisdir ki, mallarin idxalat¢1 (ixracatci) te-
rofinden boyan edilmasi zamani elektron formada verilmis be-
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yannamenin mivafiq qrafalarinda yanlis melumatlar1 qeyd et-
mokle, yanlis melumatlar1 oks etdiron senadlari bayannameaya
olave etmokla, habelo gdomriik orqanlar1 qarsisinda hiiquqi 6hde-
likleri pozmagqla, yoni horoket vo ya herokeatsizlikle téradilen
gomrik gaydalar1 aleyhine olan inzibati xeotalarin toradilmesi
yerinin miioayyon olunmasi ile bagli hiiquqtetbigetms tacriibasin-
do bir sira ¢otinlikler yaranmisdir.

Belo ki, Inzibati Xotalar Macallosinin 110.1-ci maddesine
9sason, inzibati xata haqqinda ise onun téradildiyi yerde baxilir.
Homin Macollonin 505-ci maddasi ile nezerde tutulan gomriik
O0denislarinin 6denilmesinden yayinma emseline gore inzibati
xota haqqinda protokollara bezi hallarda protokolu tertib etmis
dovlet orqaninin yerlosdiyi yer iizro, bozi hallarda ise hiiquqi
soxslarin hiiquqi linvani lizre mehkemae terafinden baxilir. Eyni
zamanda bayannamenin elektron hokumat portalinda gomriik or-
ganlarina gonderildiyi nezere alinaraq gomriik O6denislerinin
O0denilmasindan yayimnma amolinin hiiquqi sexslor torefindon hii-
quqi tinvanlarinda toradildiyine dair tacriibe movcuddur.

Miiracietde hemg¢inin qeyd edilir ki, inzibati xotalar ganunve-
riciliyl inzibati xetanin toradildiyi yer lizro ise baxilmasini
miioyyon etse do, formal ve maddi terkibli, davam edan ve uza-
nan inzibati xetalarin, habelo elektron informasiya sistemlorin-
den istifade etmokls toradilen inzibati xatalarin torodilme yeri-
nin miieyyon edilmosinin hiiquqi asaslarini nazarde tutmamisdair.

Beloliklo miiraciatedon hesab edir ki, hiiquqi sexs terofinden
elektron formada verilmis beyannamenin miivafiq qrafalarinda
yanlis melumatlar1 geyd etmokla, yanlis malumatlar1 oks etdiren
sonadloari beyannamaye slave etmoakla, habelo gomriik orqanla-
11 qarsisinda hiiquqi 6hdelikleri pozmagqla toradilen gomriik qay-
dalar1 eleyhina olan inzibati xatalarin téredilme yerinin miioy-
yon edilmesi baximindan Inzibati Xotalar Moacellosinin 110.1-ci
maddesinin sorh edilmasi hiiquqtetbigetma tocriibasinin vahidli-
yinin tomin olunmasina xidmat etmis olar.

Konstitusiya Mahkamasinin Plenumu miiraciatle bagli, ilk
novboadoe, inzibati xotalar haqqinda isler lizre icraatda inzibati
xotanin torodildiyi yer vo bununla bagh erazi iizro mehkemsa ai-
diyyetine dair prosessual normalarin tetbiginde vahid mdvqeyin
formalagmasinin ehamiyyetini xiisusile gqeyd etmayi vacib bilir.
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Belo ki, arazi lizro mohkemsa aidiyyaeti ile bagli geyri-miioyyon-
lik mehkems terafinden inzibati tenbehin verilmasi ile bagli in-
zibati Xotalar Macallosinin 38-ci maddesinde miieyyen edilmis
miiddatlorin 6tiirtilmeasine sebab ola bilar.

Insan Hiiquglar1 iizre Avropa Mehkemesi mehkeme ve orazi
aidiyyeti qaydalarinin, prosessual hiiquq normalarinin pozulma-
sin1 vo solahiyyetlerin asmasini “fundamental sehv” kimi qiy-
motlondirerak belo pozuntularla gobul edilon mahkema qorarla-
rinin nozaroat qaydasinda legv edilmesini “Insan hiiquglarinin vo
osas azadliglarin miidafiesi hagqinda” Konvensiyanin 6-c1 mad-
desinin 1-ci bandinin talebleri baximindan miimkiin hesab edir
(Luckina Rusiyaya qars1 is lizre 2008-ci il 10 aprel tarixli,Pshe-
nichniy Rusiyaya qarsi is lizro 2008-ci il 14 fevral tarixli vo Sut-
yajnik Rusiyaya qarsi is tizre 2009-cu il 23 1yul tarixli Qararlar).

Orazi lizro mahkemae aidiyyetinin pozulmasi Azarbaycan Res-
publikas1 Konstitusiyasinin (bundan sonra — Konstitusiya) 62-ci
maddesinde gostarilon har kasin onun isine ganunla miiayyan
edilmis mahkemada baxilmasi hiiququnun pozulmasina da sebab
olur. Konstitusiyanin gosterilon maddesinin “qanunla miioyyen
edilmis mehkemao” miiddeasi islerin aidiyyet qaydalarini, o clim-
ladan orazi iizre aidiyyat masalalerini, ganuni mehkamsa tarkibi-
nin movcudlugunu, prosessual sortlori vo s. subyektiv elementlo-
ri nozords tutur.

Beloliklo, mohkema aidiyystinin doqiq ve aydin miiayyen
edilmasi iso mahkemoelar teraefindon gqanunla miieyyen edilmis
miiddetlare ciddi riayat edilmoakle baxilmasini temin etmis olur.

Qeyd edilmolidir ki, Inzibati Xotalar Macallosinin 43, 44 vo
110-cu maddelarinde inzibati xetalar hagqinda islerin aidiyyet
masaloalori miieayyen edilmis, Macollonin 106.0.1, 109.1.7,
112.4,114.3 vo 134.1.5-ci maddaleri ise ise aidiyyaeti lizra baxil-
masini tomin etmak ii¢ilin hiiquqi vasiteler nezerde tutmusdur.

Eyni zamanda Inzibati Xetalar Mocellesi inzibati xetalar haq-
qinda islorin erazi ilizre aidiyyetinin miileayyon edilmasindo bas
vermis sohvlorin aradan galdirilmasi yollarini tenzimlemisdir.
Belo ki, agor masalonin baxilmasi hakimin, orqanin (vezifali
soxsin) solahiyyetine aid deyildirse, inzibati xata haqqinda pro-
tokol ve ya diger materiallar baxilmasi iigiin aidiyyati lizre gon-
derilmelidir.
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Inzibati Xetalar Macallesinin 134.1.5-ci maddesi aidiyyaet
masolasine dair mehkeme sohvinin aradan qaldirilmasi igiin
olave vasite kimi sikayate ve ya protesto baxilarken inzibati xe-
ta haqqinda is lizro qorar1 buna selahiyyeti ¢catmayan hakimin,
orqanin (voazifeli soxsin) gobul etdiyi miiayyon olunduqda, gora-
rin lagv edilmesi ve isin aidiyyeti lizre baxilmaq ti¢iin gondaeril-
masi haqqinda gerar gobul etmoak imkanini nazarde tutmusdur.

Inzibati xetalar haqqinda islerin erazi iizre aidiyyeti pozul-
dugda ise Macallenin 110-cu maddesine miivafiq olaraq isin
aidiyyeti {izre génderilmesi mileyyen edilmisdir (Inzibati Xota-
lar Macollasinin 112.4-cli maddesi).

Miiraciatde qaldirilan mesale ile bagl qeyd edilmelidir ki, In-
zibati Xotalar Macallasinin 37-ci Foslinde nazerde tutulan gom-
rilk gaydalar1 aleyhine olan inzibati xetalarin toradildiyi yerin
miiayyen edilmesi, yoni hiiquqi sexs torafinden teqdim edilmis
bayannamade yanlis melumatlar1 qeyd etmoakls, yaxud bayanna-
moayo yanlis melumatlar1 oks etdiron senadleri alave etmoklo,
habelo gomriik orqanlar1 qarsisinda 6hdsliklari pozmagla toradi-
lon inzibati xatalarin bas verdiyi yerin miiayyon edilmesi 6ziine-
maxsus xiisusiyyatlori ile seg¢ilir.

Belo ki, Azarbaycan Respublikast Gomriik Macallasinin (bun-
dan sonra — Gomriik Macallasi) 1.0.19-cu maddesine gore, gom-
riikk resmiloesdirilmasi dedikde bu Macsllenin talablarine uygun
olaraq mallarin ve naqliyyat vasitelarinin miivafiq gémriik pro-
seduru altinda yerlosdirilmasi ve bu prosedurun basa ¢atdirilma-
s1 lizro hayata kecirilon horoketlor basa diisiiliir.

Homin Macallenin gémriik rosmilesdirilmesinin baglanmasini
vo basa catmasini tenzimleyen 104-cii maddesinde miioyyen
edilmisdir ki, gomriik roesmilasdirilmesi bayannamac¢inin gom-
riilk organina konkret mallarin ve naqliyyat vasitaloerinin gémriik
rosmilogdirilmesi ilo bagli boyannamoe ve ya miivafiq senadlori
toqdim etdiyi, yaxud bu Moacollode nazerde tutulmus hallarda
gomriik rosmilosdirilmoasini hoyata kecirmok barade niyyetini
sifahi formada gomriik organina bildirdiyi vaxtdan baslanir. Mal-
larin miivafiq gomriik proseduru altinda yerlosdirilmesine dair
toloblore uygun olaraq zoruri gdmriik omaliyyatlari yerinoa yeti-
rildikden ve bu Macallede nazearde tutulmus géomriik 6denislori
odenildikden sonra gomriik resmilesdirilmesi basa catir.
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GoOmriik Mocollosinin 146.1 vo 146.2-ci maddolorine osasen,
gomrik serhadinden kegirilon biitiin mallar ve naqliyyat vasite-
lori onlarin gdomriik rosmilesdirilmoesini hayata kegiron gémriik
orqanlarina bayan edilmalidir. Boyanetmo mallarin ve naqliyyat
vasitelorinin yerlasdirilmasi nezorde tutulan gémriik proseduru
haqqinda, habelo géomriik maqgsadleri iigiin lazim olan diger ma-
lumatlarin miieyyen olunmus formada (sifahi, kagiz iizerinde ya-
z1l1, elektron) gomriik orqanlarina verilmasi ilo hoyata kegirilir.

Qeyd edilmalidir ki, fiziki sexslorin géomriik serhadindon ke-
cirilon mallarin bayan edilmasinin sadelasdirilmis qaydasindan
istifade etmasi iliglin gomrik serhad buraxilis mentegealerinde
ikikanalli — “Yasil kanal” vo “Qirmiz1 kanal” — buraxilis sistem-
lori totbiq olunur. “Yasil kanal” buraxilis sistemi fiziki sexsler
torofinden mallarin (miisayiet olunmayan bagajda kecirilon ve
poct gonderislerinde gonderilon mallar istisna olmaqla) sifahi
formada boayan edilmasi li¢iin nozorde tutulur. “Yasil kanal” bu-
raxilis sistemi vasitosilo mallar giizestli qaydada, yoni mallarin
gomriik resmiloesdirilmasi zamani bu Macellods nazoarde tutul-
mus gomriik prosedurlarindan azad olunmaqla, gomriik 6denisle-
ri alinmadan ve ticaret siyasati todbirlari totbiq edilmadan kegi-
rilir. Fiziki soxsin mallarin1 “Yasil kanal” buraxilis sisteminden
istifade etmoklo gdmriik serhadinden ke¢irmasi, onun ol yiikiin-
do vo miisayiat olunan baqajinda yazili formada bayan edilmali
mallarin olmadig ve bu mallarin gomriik orqanlarina sifahi be-
yan edilmasi kimi gebul edilir (Gomrik Macallasinin 300.1,
300.2 vo 304.1-ci maddaleri).

Oxsar tonzimloma Azarbaycan Respublikasi Nazirlor Kabine-
tinin 2014-cii il 22 1yul tarixli 263 nomrali gorart ile tesdiq edil-
mis “Gomriik serhadinden kecirilon mallarin ve naqliyyat vasi-
tolorinin bayan edilmoasi Qaydalari”nin (bundan sonra — Qayda-
lar) 1.2, 3.1-3.4-cii bandleri ile de miieyyen edilmisdir.

Belosliklo, ganunverici torafindon gémriik orqanlarina konkret
mallarin ve naqliyyat vasitelorinin gomriik resmilasdirilmasi ilo
bagli beyannamenin sifahi formada toeqdim edilmasi (miisayiot
olunmayan baqajda kecirilon ve poct gonderisloerinde gonderilen
mallar istisna olmaqla) fiziki sexsler ii¢iin nazarde tutulmusdur.

Bununla yanasi fiziki sexsloar terefinden géomriik serhadinden
kommersiya moaqgsadleri li¢iin nazerde tutulmayan mallarin kegi-
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rilmosi hallar1 istisna olmaqla, mallar gomriik erazisine gotiril-
moazden avvel gomriik organlarina elektron formada qisa idxal
boyannamasinin verilmosi miioyyon edilmisdir. Qisa idxal be-
yannamasinin verilmemasi boyannamacinin inzibati masuliyya-
tine seboeb olur, lakin géomriik resmilasdirilmesinin ve mallarin
buraxilisinin hayata kecirilmasine mane olmur (Gomrikk Macel-
losinin 113.1-ci maddesi).

Gomriik Macsllasinin 1.0.6-c1 vo “Elektron imza ve elektron
sonad haqqinda” Azearbaycan Respublikasi Qanununun 1.1.15-ci
maddaloerine gore, elektron senad elektron informasiya sistemlo-
rinds istifads {i¢lin elektron formada teqdim olunan ve elektron
imza ile tesdiq edilmis senaddir.

Elektron formada teqdim olunan gdmriik beyannamasinde
elektron imza vo ya bayannamag¢inin eynilosdirilmasine imkan
veron diger vasitelor olmalidir. Kagiz iizerinde yazili formada
toqdim olunan gomriik bayannamelori boyannamaci toerofinden
imzalanmali, hiiquqi soxs olan boyannamog¢i torafinden homgi-
nin mohiirle tosdiq edilmelidir (Gomrik Macallosinin 150.2-ci
maddoesi vo Qaydalarin 2.3-cii bandi).

Gomriik boyannamesinin toqdim edilmasi qaydalar1 vo miid-
doti Gomriik Macallesinin 149-cu maddasi ile toenzimlenir. Belo
ki,gomriik boyannamosi moalumatlarin elektron emali tisullarin-
dan istifade olunmagqla gomriik organlarina teqdim edilir. Malla-
rin bayan edildiyi gomriik proseduru altinda yerlosdirilmasi {li¢iin
toleb olunan miivafiq senadlor de hemin qaydada teqdim oluna
bilar. Bayanetmo qanunvericilikde nezarde tutulmus hallarda si-
fahi, kagiz iizerinde yazili formalarda ve ya miivafiq mallarin
gomrik proseduru altinda yerlasdirilmoasine sorait yaradan digar
tisullarla da heyata kecirile bilor. Gomriik orazisine gotirilon
mallara dair gdmriik boyannamesi hemin mallar gomriik arazisi-
na gatirilon yerdoki gdmriik orqanina, daxili tranzit xiisusi gom-
riikk proseduru heyata ke¢irildikde ise toyinat gomriikk organina
toqdim edildiyi tarixden 15 (on bes) giindon gec olmayaraq veril-
malidir. Bu Macsallenin 149.3-cii maddesinde gdstarilon miiddet
boyannamag¢i torofinden miivafiq senadloerin vo malumatlarin
toplanmasi tigiin kifayet etmoadikde, onun asaslandirilmis miira-
cioti asasinda gomriik orqani homin miiddati uzadir (Gomriik
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Macollasinin 149.1-149.4-cii maddalori). Oxsar tenzimlome
hamginin Qaydalar ilo miieyyen edilmisdir.

Ayri-ayr1 sonadler {izrlii sebablare gére gomriik bayannamaesi
ilo birlikde toqdim edile bilmadiyi hallarda, bayannamacinin ya-
z1l1, o ciimladen elektron formada miiraciati esasinda gomriik or-
ganlar1 hemin senadlerin gdmriik boyannamasi tosdiq edildikden
sonra toqdim edilmasine icaze verirlor. Bu Macallede ayri-ayri
sonadlorin toqdim edilmesi ii¢iin daha qisa miiddet miioyyen
edilmomisdirso, homin senadler gdmriikk boyannamasi tesdiq
edildiyi tarixden 45 (qirx bes) giinden gec olmayaraq gomriik or-
ganina toqdim edilmelidir. Boyannamaci senadlerin vaxtinda ve-
rilmasina dair gdmriik orqanina yazili, o ciimledan elektron for-
mada 6hdolik toqdim edir (Gomriik Macallosinin 150.5-ci mad-
desi, Qaydalarin 2.8-c1 bandi).

Qeyd edilmoalidir ki, Gomriikk Macellasinin 40.2-ci maddesine
goro, gomriik boyannamesini, tekrar ixrac bildirigini, qisa idxal
(ixrac) bayannamesini, sadelasdirilmis bayannameni ve gémriik
orqanlarinin bu Macellays uygun olaraq teleb etdiyi siyahis1 mii-
vafiq icra hakimiyyati organi terafinden miieyyen edilen digoar
sonadleri teqdim eden soxs onlarda gosterilon melumatlarin
dlizgilinliiyiine ve tamligina, mallarin se¢ilmis gomriik proseduru
altinda yerlosdirilmosina vo icazo verilmis amoliyyatlarla baglh
iizerine gotiirdliyli 6hdaliklers amal olunmasina gore cavabdeh-
dir. Macallenin 40.3-cii maddesine asasen, gomriik boyanname-
si, tokrar ixrac bildirisi, qisa idxal (ixrac) beyannamesi, sadelos-
dirilmis beyanname ve gdmriik orqanlarinin bu Macellays uy-
gun olaraq teleb etdiyi siyahis1 miivafiq icra hakimiyyati orqani
torofindon miioyyen edilon digar senadlar soxsin niimayondasi
torofinden teqdim olunduqda, hemin niimayande do bu Macalla-
nin 40.2-ci maddasinde miiayyon olunmus ohdealiklore emsel
olunmasina gore cavabdehdir.

Beloliklo, hom Gomriik Macollesi, hom de Qaydalar ile
miloyyen edilmisdir ki, xiisusi géomriik proseduru ¢orcivesinda
gomrik orqganina teqdim edilon senadler ve ya ddenilmali olan
gomriik 6denislori miivafiq zaman orzinde hoyata kecirilmelidir.
Oks toqdirde, horokat vo ya haroketsizlikle toradilon emsller
Inzibati Xotalar Macoallasi ile inzibati mesuliyyetin yaranmasi-
nin asasini toskil edir.
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Belo ki, Inzibati Xotalar Mocollosinin 99.1.1-ci maddesinde
inzibati xata hadisesinin movcudlugunu gostoran kifayeat qoador
hallarin selahiyyaetli vozifali soxs torofindon bilavasito ve ya xii-
susi texniki vasitelorin komoyi ile askar edilmasi inzibati xota
haqqinda is lizre icraata baslamaga seboablorden biri kimi gosto-
rilmisdir.

Digor osaslarla yanasi inzibati xata haqqinda protokol tartib
edildiyi vaxtdan inzibati xata haqqinda is lizro icraat baslanilmis
hesab edilir. Inzibati Xotalar Mocellesinin 54-cii maddesinde
nozorde tutulmus hallar istisna olmagqla, inzibati xetanin torodil-
masi haqqinda protokol tortib edilir. Inzibati xeta haqqinda pro-
tokolda inzibati xata haqqinda is iizre icraat {li¢lin zeruri olan di-
gor molumatlar ile yanasi inzibati xatanin téradildiyi yer, vaxt vo
bu xetanin mahiyyati, inzibati xataya goroe mesuliyyat nazardo
tutan Macallonin miivafiq maddaesi ve s. gostarilir. Inzibati xata-
nin torodilmesi faktr askar edildikden derhal sonra inzibati xota
haqqinda protokol tertib edilir (Inzibati Xetalar Macellesinin
99.4.2,100.1, 100.1.4, 100.1.5, 100.1.10 ve 101.1-ci maddalari).

Homin Macellonin 102.1-ci maddesi ile nezearde tutulmus
hallarda inzibati xota askar edildikden sonra kifayeat gqoder vaxt
toleb edon ekspertizanin ve ya digar prosessual harokatloarin apa-
rilmas1 zorurati yarandiqda inzibati arasdirma aparilir.

Inzibati xeta haqqinda is iizre icraatin baglanmasi ve inzibati
arasdirma aparilmasi haqqinda gerardad bu Macallonin 42.2 vo
43.2-ci maddelarine miivafiq olaraq inzibati xata hagqinda pro-
tokol tortib etmak ve inzibati xatalar hagqinda islere baxmagq se-
lahiyyeti olan vezifoli soxs terofinden qobul edilir. Inzibati aragdir-
ma inzibati xata téredilen, yaxud askar edilen yerde aparilir. inziba-
ti xota haqqinda ise baxmaga selahiyyaeti olan hakim, orqan (vezife-
li soxs) bu clir islere inzibati xata hagqinda protokolu ve isin diger
materiallarini aldig1 vaxtdan on bes giin miiddetinde baxir (Inzibati
Xotalar Macollosinin 102.2, 102.4 vo 111.1-ci maddeleri).

Belolikle, inzibati xatalar haqqinda islor iizro icraat prosesin-
de inzibati protokol (prokurorun gorar1) inzibati xetalar haqqin-
da isler lizre icraatin névbati — inzibati xataya dair ise baxilmasi
morhoalasinda vacib prosessual senaddir. Bu baximdan hemin
Macollonin 100.1.4-cli maddesine miivafiq olaraq inzibati xota-
nin toradildiyi yerin miioyyon edilarak protokolda diizgiin oks
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etdirilmoesi golacekdoa baxilacaq inzibati xetaya dair isin orazi
lizro aidiyyeti masalasinin qanuniliyini sertlondiren helledici hal
kimi ¢ixis edir.

Qeyd edildiyi kimi, Inzibati Xetalar Macallesinin gomriik
gaydalar1 aleyhine olan inzibati xatalar foslinde nazerds tutulan
inzibati xetalarin téradilme vaxtinin ve yerinin miioyyoan edilme-
si 6zlinemaxsuslugu ile secilir. Belo ki, bu emaller hom hearaket-
lo (bayannamaye bila-bile yanlis melumat daxil etme), hom do
herakatsizliklo (miieyyen edilmis vaxtda bayannameni teqdim
etmoamso) torodile bilor.

Homin inzibati xatalar iki qrupa boliiniir: formal ve maddi ter-
kibli xetalar. Formal torkibli inzibati xetanin obyektiv cohati
yalniz ictimai tohliikeli heroketdon (horoketsizlikden) ibarot
olur. Belo torkibli inzibati xatalar ganunla qadagan edilen here-
kot (hereketsizlik) toradildiyi andan basa catmis hesab edilir vo
masuliyyate colb etmoak ii¢lin 6denilmemasi ve ya odenilmali
olan gomriik O0denislorinin mebloginin azaldilmasi ve s. kimi
monfi naticelarin bas vermasi miitloq deyil.

Maddi terkibli inzibati xotalarda ise xatanin obyektiv cohati-
no harokatle (haraketsizlikle) yanasi, hem do belo harekatden
(haraketsizlikden) térayen zorarli natice do daxil edilir. Maddi
torkibli inzibati xotalar lizro mesuliyyetin yaranmasi {i¢lin zoror-
li naticonin bas vermasi tolob olunur ve bele inzibati xata torkib-
lorinde hereket ve ya heroketsizlikle netice arasinda sebebli
olage olmalidir. Bu baximdan ilkin olaraq inzibati hiiquq pozun-
tusunun (herakeat ve ya haroketsizliyin) basa ¢atdig1 vaxt, daha
sonra bas verdiyi yer miioyyon edilmalidir.

Belo ki, gomriik resmilesdirilmoasinin aparildigr yer ve vaxt
Gomriik Macellasinin 106.1-ci maddesinde geyd edilmisdir. Ho-
min maddoaye asasen, gomriik rosmilasdirilmasi mallar1 ixrac ve
ya idxal edenin, yaxud onlarin struktur bolmalorinin yerlosdiyi
orazi lizro gomriik organlarinin fealiyyet zonasinda, bu meaqsad-
lor ticlin ayrilmis yerlordea aparilir.

Gomriik Macsllesinin 237-ci maddesinde asagidakilar qeyd
edilmisdir:

* gomriik borcunun yarandigi yer bu Macallonin 238-ci ve
240-c1 maddelerinde gosterilon (mallarin idxali ve ixraci lizre
gomriik borcu) gomriik prosedurlar: altinda yerlasdirilmasi {iciin
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gomriik bayannamasinin gomriik orqanlarina toqdim edildiyi yerdir.
Biitiin basqa hallarda gémriik borcunun yarandig1 yer, onun yaran-
masina saboab olan hallarin bas verdiyi yer hesab edilir;

» gomriik borcunun yaranma yerini miioyyonlosdirmek miim-
kiin olmadigda, onun mévcudlugunun askarlandig1 yer gomriik
borcunun yarandigi yer hesab edilir;

» miivafiq gomriik proseduru altinda yerloesdirilmis mallar {izre bu
Macollonin 237.1-ci maddesinin ikinci ciimlesinde ve 237.2-ci
maddoesinde gdsterilon yeri miivafiq icra hakimiyyeti organinin
miieyyon etdiyi miiddet erzinde miiayyonlosdirmek miimkiin olma-
digda, gomriik borcu mallarin aidiyyeti gomriik proseduru altinda
yerloasdirildiyi yerde, yaxud hemin prosedur daxilinde gomriik ora-
zisino gotirildiyi yerde yaranmis hesab edilir;

» gomriik organlarinda olan malumatlar gomriik borcunun bir
ne¢o yerdo yarandigini miiayyenlasdirmayos imkan verdiyi hal-
larda, onun yarandig1 ilk yer gémriik borcunun yarandigi yer he-
sab edilir.

Gomriikk Macsllesinin sadalanan tsleblorinin vaxtinda icra
edilmomasi (horoket vo ya haroketsizlikle) inzibati xata ilizro
masuliyyatin yaranmasinin asasini toskil edir.

Belo ki, Inzibati Xotalar Macollosinde nazerde tutulan gém-
rik qaydalar1 aleyhine olan inzibati xatalarin tohlili belo natice-
yo golmoaye imkan verir ki, inzibati xatanin térodilme yerinin
miioyyen edilmasi homin emolin harakeat ve ya heroketsizlikle
bas vermosi ilo sortlondirilmisdir.

Beloliklo, horoketlo toradilen inzibati xetanin toradildiyi yer
onun naticosinin bas verdiyi yerden asili olmayaraq xatanin obyek-
tiv cohatini toskil edon hiiquqazidd herakatin toradildiyi yerdir.

Inzibati xota hareketsizlik formasinda téradildiyi hallarda ise
onun toradildiyi yer harokatin hoyata kec¢irilmali oldugu yer, qa-
nunvericilikle soxsin iizerina diison 6hdeliyin, o ciimladan hiiqu-
qi soxsin Ohdeliyinin icra edilmali oldugu yer hesab olunur.
Gomriik qaydalari aleyhine olan inzibati xatalarin heraketsizlik-
le bas verdiyi hallarda onlarin toradildiyi yer kimi Gomriik Mo-
colloesinin teleblerine miivafiq olaraq gomriik bayannamesinin
gomriik orqanlarina toqdim edilmali oldugu yeri, biitiin basqa
hallarda gémriik borcunun yaranmasina sebab olan hallarin bas
verdiyi yeri, mallarin aidiyyeti gdmriik proseduru altinda yerlos-
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dirilmali oldugu yeri, homin prosedur daxilinde gémriik arazisi-
na gotirilmali oldugu yeri vo ya gomriik orqanlarinda olan melu-
matlar inzibati xetanin bir ne¢o yerdoe toradilmesini miioyyenlos-
dirmaye imkan verdiyi hallarda, gémriik borcunun yarandig: ilk
yeri gostormak olar.

Burada xiisusile geyd edilmelidir ki, formal ve ya maddi ter-
kibli olmasindan asili olmayaraq bayannameaye dilizgiin olmayan
molumatlarin daxil edilib elektron qaydada gonderilmesinde ifa-
do olunan inzibati xatalarin toéradildiyi yeri miioyyen etmoak ol-
duqca miirekkebdir.

Informasiya texnologiyalar1 sahasinde inzibati xatalarin okse-
riyyati elektron sebokalarde téradilmis olur. Bu zaman hiiquqa-
zidd emolin toroadildiyi yer ve ictimai tohliikeli naticalorin bas
verdiy1l yer mixtolif orazilorde ola biler.

Gostorilonlari nezere alaraq Konstitusiya Mehkemasinin Ple-
numu hesab edir ki, informasiya-kommunikasiya texnologiyala-
rindan istifade etmoklo toradilmis belos inzibati xota haqqinda is-
lore inzibati xetanin agkarlandig1 yerde baxilmalidir. Inzibati xe-
tanin askarlandig1 yer dedikda, inzibati xaetanin bas vermasina,
hamg¢inin hiiqugpozmanin diger hallarina dair inzibati xetalar
haqqinda isler {izre protokol tertib etmoak solahiyyati olan vezi-
foli soxsin protokol tortib etdiyi yer basa diisiiliir.

Davam edoen ve uzanan inzibati xetalarin téradilme yerinin
mileyyon edilmesinin hiiquqi osaslart ile bagli Konstitusiya
Moahkoamasinin Plenumu bir daha geyd edir ki, inzibati xotalar
ganunvericiliyinde uzanan inzibati xotalarin tesnifat1 ve ya ma-
hiyyeti agiqlanmasa da, nazeari cohotdon uzanan inzibati xata bir
miiddet arzinde inzibati coza tohdidi altinda qanunverici torafin-
don mileyyen soxsin ilizerine qoyulmus ohdaliklerin horoket veo
ya horokatsizlik formasinda yerine yetirilmomasidir. Uzanan hii-
qugpozmalarin boazi saciyyovi xiisusiyyotlori ondan ibaratdir ki,
onlar konkret meqamda — ganunla miieyyen edilmis 6hdsliklorin
pozulmasit magaminda baslayir, o ciimleden hiiqugazidd emalin
konkret bitme meagaminda — subyektin 6zii teroefindon konkret
hearakatlorin dayandirilmast maqaminda basa ¢atir ve ya bu he-
rokot konardan miidaxile naticesindo dayandirilir (Konstitusiya
Mohkomesi Plenumunun “Azerbaycan Respublikasi Inzibati
Xotalar Macaollasinin 528.1-ci maddeasinin heamin Macallenin
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9.2 vo 35-ci maddslori baximindan serh edilmesine dair”
2018-ci il 4 sentyabr tarixli Qorart).

Hiiquq nazeriyyesinde davam eden inzibati xatalar vahid niy-
yotlo toradilen hiiquqazidd emsaller kimi gosterilmisdir. Konsti-
tusiya Moahkemasinin Plenumu diger 6lkelarin tacriibasini, elo-
co do uzanan vo davam eden inzibati xetalara dair miivafiq nor-
malarin Inzibati Xetalar Mocellesinde nezerde tutulmamasi se-
boabinden vahid mehkems tocriibesinin formalagmasinin vacibli-
yini nozaro alaraq hesab edir ki, son emelin agkara ¢ixarildig: yer
davam eden inzibati xetanin basa ¢atdigi1 yer kimi miiayyen edil-
molidir.

Gostorilonlore asason, Konstitusiya Moehkemesinin Plenumu
asagidaki naticeloro galir:

— Inzibati Xetalar Macellesinin 110.1-ci maddesinin teloblo-
rine uygun olaraq hiiquqi sexs terafinden hereketle toradilen
gomriik gaydalar1 aleyhine olan inzibati xatanin toradildiyi yer
onun naticesinin bas verdiyi yerden asili olmayaraq xetanin fak-
tiki toredildiyi yer hesab edilmolidir;

— Inzibati Xetalar Macellosinin 110.1-ci maddesinin teleblo-
rino miivafiq olaraq gomriik qaydalar1 eleyhina olan inzibati xe-
ta horeketsizlik formasinda téradildiyi halda, ise ganunvericilik-
lo hiiquqi soxsin iizerine diison 6hdeliyi icra etmali oldugu yer
lizro baxilmalidir;

— informasiya-kommunikasiya texnologiyalarindan istifado et-
mokle toradilon gomriik qaydalar1 oleyhine olan inzibati xata
haqqinda islere inzibati xetanin askarlandigi, yoni salahiyyatli
vozifali soxsin inzibati xota haqqinda protokol tertib etdiyi yer-
de baxilmalidir.

Azoarbaycan Respublikasit Konstitusiyasinin 130-cu maddesinin
VI hissesini, “Konstitusiya Moahkemesi haqqinda” Azerbaycan
Respublikast Qanununun 60, 62, 63, 65-67 vo 69-cu maddelorini
rohber tutaraq Konstitusiya Mehkemasinin Plenumu

QORARA ALDI:

1. Azorbaycan Respublikasi Inzibati Xotalar Macallesinin
110.1-ci maddasinin telablarine uygun olaraq hiiquqi soxs tore-
finden herokatlo toradilon gomriik qaydalar1 aleyhina olan inzi-
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bati xatanin toradildiyi yer onun naticasinin bas verdiyi yerden
asilt olmayaraq xoatanin faktiki torodildiyi yer hesab edilmalidir.

2. Azorbaycan Respublikasi Inzibati Xoetalar Macallesinin
110.1-ci maddasinin toleblorine miivafiq olaraq gémriik qayda-
lar1 aleyhina olan inzibati xota harekatsizlik formasinda toradil-
diyi halda, iso qanunvericiliklo hiiquqi soxsin lizerina diison 6h-
deliyi icra etmali oldugu yer lizro baxilmalidir.

3. Informasiya-kommunikasiya texnologiyalarindan istifade
etmoakloe toradilon gomriik qaydalar1 aleyhine olan inzibati xota
haqqinda islere inzibati xatanin askarlandigi, yoni selahiyyetli
voazifeli soxsin inzibati xata haqqinda protokol tertib etdiyi yer-
de baxilmalidir.

4. Qorar dorc edildiyi giinden qiivveye minir.

5. Qerar “Azerbaycan”, “Respublika”, “Xalq qezeti”,
“Bakinski rabog¢i” qozetlorinde ve “Azerbaycan Respublikasi
Konstitusiya Mehkemasinin Malumati”nda derc edilsin.

6. Qarar gotidir, heg¢ bir organ ve ya soxs toraefindon logv edi-
la, doyisdirile ve ya resmi tofsir edile bilmaz.
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NMOCTAHOBJEHME
IJIEHYMA KOHCTUTYIIMOHHOTI'O CYIA
ABEPBANI)KAHCKOM PECIYBJIUKHN

O ToaxkoBannu crarbu 110.1 Konekca A3epoaiixxaHckoii
Pecny0iiuku 00 aAMUHUCTPATUBHBIX MPOCTYNKAX

17 mapra 2021 roga ropoa baky

[Inenym  KonctutyuuonHoro cyma  AsepOailmkaHcKon
Pecny6nuku B cocraBe ®Dapxama AbmymiaeBa (mpencenarens),
Conbl CanmanoBoit, Ymaii Ddenauenoii, Popmrana lcmaumnona,
Jlxeiixyna [apamkaeBa (cynpsi-noknamuuk), Pacdasns ['Baman3e,
Maxupa Mypanosa, Mcsl Hamxagosa u Kampana [lladuesa,

C yuacTueM cekperaps cyna Papauga Anuesa,

B coorBercTBUH ¢ 4YacTelo VI crarem 130 Koncturynunm
A3zepbOaifkanckoir Pecnyonuku, ctatesimu 27.2 u 33 3akoHa
Azepbaiimpkanckoii Pecmyonmuku “O Konctutynnonaom cyne” u
crarbeii 39 BHyTpeHHero ycraBa KoHCTUTyLMOHHOro cyzaa
Azepbaiikanckoit PecnyOnmukn Ha OCHOBaHMHU OOpalieHUs
Cabaunbckoro paifoHHoro cyaa roponaa baky paccmorpen B cyne6-
HOM 3aC€JJaHUH, IPOBEJECHHOM B IOPSIIKE TUCbMEHHON MPOLEAYPBI
0c000ro KOHCTUTYLUHOHHOTO MPOMU3BOJCTBA, KOHCTUTYIIMOHHOE
neno o tonkoBaHuu ctarbu 110.1 Komekca A3zepOaiimxaHCKOM
Pecnybnuku 06 aAMHUHUCTPATUBHBIX MPOCTYIKAX.

WzyuuB u obcynus noknan cynpu x.I'apamkaesa o aemy, MHe-
HUS TpeACTaBUTENIEN 3aMHTEPECOBAHHBIX CYOBEKTOB — CYIbHU
Cabaunbckoro paiionHoro cyaa ropoga baky VY.IllrokiopoBoit u
3aBeJyIOUIed CEKTOPOM aJAMUHUCTPATUBHOIO 3aKOHOJATEIbCTBA
OTJIeJIa TOCYJapCTBEHHOIO CTPOUTENBCTBA, aMUHHUCTPATUBHOTO U
BOCHHOTO 3aKoHojaTeiabcTBa Amnmapara Mwinmu Memxnuca
AzepOaiimxanckorr Pecriyonuku K.IlamaeBoit, crenuaaucToB —
cyneu  BepxoBHoro cyma A3sepOaiipkanckodt  PecmyOnukum
A.HoBpy3oBa, u marepuanbl aena, [lnenym KoHctuTynnoHHoro
cyna AzepOaiipkanckoit Pecryomuku
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YCTAHOBNIJ:

Cabaunbckuil pailoHHbIH cyn ropoaa baky, oOpaTuBmINCH B
Koncrurynmonnsiii Cyn AszepOaiixanckoi PecryOnuku (nanee —
KoHCTUTYIIMOHHBIN Cya), MPOCHJ JaTh TOJKOBAaHUE IMOJIOKEHUS
“neno 00 aIMUHUCTPATUBHOM TPOCTYIKE paccMaTpuBaeTcsi IO
Mmecty ero cosepienus” cratbu 110.1 Konexkca Azep6aiimpxanckoil
Pecnybnuku 06 anMuHUCTpaTUBHBIX MpocTynkax (ganee — Kogekc
00 aJIMUHUCTPATUBHBIX MPOCTYIKAX) U BHECTU SICHOCTb B HOPMBI,
PErylupyIoIIe TEPPUTOPUATBHYIO MOACYIHOCTh B 3aKOHOAATEIb-
cTBe 00 aIMUHUCTPATUBHBIX MPOCTYIKAX.

B oOpamenun ormedaercs, 4yTO TOBAp XMMHYECKOTO COCTaBa
BecoM 3900 Kr, OB OTIIPABIIEH C COMPOBOAUTEIBHBIM JTOKYMEHTOM
uHBOIC oT 23 cenTsOps 2020 roga komnanueid «BASF SE», ocy-
MIECTBISIONIEH nesaTenpbHOCTs B DemepaTtuBHOl PecmyOmuke
I'epmanuu. [Ipu opopmiienun 22 oktsiops 2020 roma TaMOKEHHOM
JeKIapalnue TaMOKEHHOM MpoLeTypbl «BbITyCKa JIJIsi CBOOOIHOTO
oOpanieHus’» B BbakMHCKOM IJIaBHOM TaMOXXEHHOM YMpPaBICHUU
TocynapcTBeHHOTO TaMOXXEHHOTO KomuTeTa A3zepOaiiKaHCKOM
Pecny6nuku (nanee-bakuHckoe I1aBHOE TaMOXKEHHOE yIPABIICHNUE),
umnopTep — 3akpbiToe akiuoHepHoe obmectBo «EMA» (manee —
3A0 «EMAY) yka3aB B aHHOW JEKJIapalyy 4acTb TOBapa BECOM
900 xr kak ymoOpeHus, HECMOTpPsI Ha TO, YTO OH HE OTHOCHUTCS K
rpynmne MUHEpadbHbIX YA0OPEHH, TEM CaMbIM YKJIOHUJICS OT yIijia-
ThI B IIEJIOM HEOOJBIIONW CYMMbI TAMOXKEHHBIX TUIATEXEH, TO €CTh
1872,61 maHnara.

[IpoTokos 06 aIMUHUCTPATUBHOM MPOCTyMNKe OT 4 HOosOpst 2020
roga, cocraBieHHbI CleacTBEHHbIM oTAeaoM OneparnuBHOIO U
CJIEICTBEHHOT0 YIpaBiIeHUs BakWHCKOro IIaBHOTO TaMOXKEHHOTO
ympaBiaeHus, o coBepumieHun dunuaaiom 3A0 «EMA» B
AzepOaiikanckoit PecryOnuke, aJIMUHUCTPAaTUBHOTO MPOCTYTIKA,
npeaycMoTpeHHoro crarbeit 505 Komekca 00 aaAMUHUCTpPATUBHBIX
NPOCTYNKaX, U IPUJIOKEHHBIE K HEMY MaTepHalibl HalpaBJIE€HbI JJIs
paccMOTPEHUS B COOTBETCTBUM C TEPPUTOPUATIBHON MOACYAHOCTHIO
B Cabannbckuii palloHHBIN cy/ Topona baky.

Cabaunbckuid pailoHHBIN cyn ropofa baky mpwiiena K BBIBOIY O
HEOOXOJTUMOCTH BHECEHHUS SCHOCTH B HOPMBI, PETYIUPYIOIIHUE B
3aKOHOAATENIbCTBE 00 aJIMHUHUCTPATHUBHBIX IMPOCTYMKAaX MECTO
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COBEpIIEHUSI aJIMUHUCTPATUBHBIX MPOCTYNKOB, COBEPUICHHBIX B
dbopme neiicTBus unu O0e31eUCTBUS, U TOJIKOBAHUS IPUMEHEHHOM 110
neny cratbi 110.1 Kogekca 00 aqmMUHUCTPATUBHBIX MPOCTYIIKAX.

B oOpamienun ykazaHo, 4TO B IPaBONPUMEHUTENIBHON MPAKTUKE
CBSI3aHHOW C OMNpEAENICHHEM MECTa COBEPILIECHUS aIMUHUCTPATHB-
HBIX TPOCTYIKOB, MPOTHUBOpPEYALIUX TAMOKEHHBIM IpaBUIIaM,
COBEPIIEHHBIX MPHU JACKIAPUPOBAHUU TOBAPOB HUMIIOPTEPOM (IKC-
HOPTEPOM), C yKa3zaHHEM HEIOCTOBEPHBIX CBEICHHI B COOTBET-
CTBYIOUINX rpadax IeKIapanui, NOAaHHON B 3JEKTPOHHOU (opme,
NPWIOKEHUEM K JIEKJIapalii JOKYMEHTOB, OTPaXaroUuX HEI0CTO-
BEpHbIEC CBEJCHUS, a TAK)KE C HapyLICHHUEM HOpHIAWYECKHX 00s13a-
TEIBCTB TEpe]l TAMOKEHHBIMH OpraHamH, TO ecTb B ¢dopMme nei-
CTBUS WU O€31eMCTBUS BO3HUK Pl TPYIHOCTEH.

Tak, cormacHo crarbe 110.1 Komekca 00 agMUHHCTpaTHBHBIX
MPOCTYIKAaX, €10 00 aIMUHUCTPATUBHOM MPOCTYIIKE paccMaTpUBa-
eTcsl Mo MecTy ero copepiueHusi. [IpoTokonasl 060 agMUHUCTPATHUB-
HOM MPOCTYIIKE 32 YKJIOHEHHE OT YIUIaThl TAMOYKEHHBIX IIaTEXEH,
npeaycMoTpeHHbIX cTatber 505 HacTosero Konekca, B HEKOTOPBIX
ClIy4asiX pacCMaTpHUBAIOTCSI CYAOM IO MECTy HaXOXIEHHS TocCy-
JAPCTBEHHOI'O OpraHa, COCTaBUBLIETO MPOTOKOJI, & B HEKOTOPBIX —
10 FOPUANYECKOMY aJpeCy IOPUINYECKUX JIKLL. B TO ke Bpemsl, yuu-
ThIBasl, YTO JIEKJIAapallysl HAMpaBISAETCS B TAMOXXEHHBIE OpPraHbl Ha
ropTaje 3JIEKTPOHHOIO MPABUTEIbCTBA, CYLIECTBYET IPAKTUKA
YKJIOHEHHS OT YIUIAaThl TaMOXKEHHBIX IUIaTE€XKEH HOPHIANYECKHUMHU
JUIAMH TI0 X IOPUIUYECKUM aJIpecaMm.

B oOpaimenun Takxe OTMEYaeTcs, YTO, XOTS 3aKOHOAATEIbCTBO
00 aJIMMHHCTPATUBHBIX MPOCTYINKAX yCTAHABINBAET PACCMOTPEHUE
JieJ1a 0 MECTY COBEPILEHHUs aJIMUHUCTPATUBHOTO MPOCTYIIKA, TEM
HE MEHEe, HE MPEeJyCMaTpPUBAET IMPABOBBIX OCHOB ONPEIEIICHUS
MeCTa COBEpILEHUs aIMUHUCTPATUBHBIX MPOCTYNKOB C (opMab-
HbIM M MaT€pUajbHbIM COCTaBOM, IPOJIOJDKAEMBIX M JJISLIIUXCS
aIMUHHUCTPATUBHBIX MPOCTYIKOB, a TaKkXe 00 aJMUHUCTPATUBHBIX
IPOCTYIIKaX, COBEPLICHHBIX C MCIOJIb30BAHUEM 3JIEKTPOHHBIX
MH(OPMALIMOHHBIX CUCTEM.

Takum 006pa3oM, 0OOpaTUBIIUKACS CYUTAET, UTO TOJIKOBAHUE CTAThU
110.1 Komekca 00 aaMHUHHCTPATUBHBIX MPOCTYINKAX MOCTYXKHUT
o0ecreyeHnIo eIMHCTBA MTPABONPUMEHUTENILHON MPAKTUKU C TOUYKU
3peHusl OIpEIEIEHUs] MECTa COBEPIIEHUS aJIMHHUCTPATUBHBIX
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IPOCTYIKOB, MOCSTAIOUIMX HAa TaMOXEHHBbIE MpaBHIIa, KOTOPbIE
COBEpIIEHBl IOPUIUUYECKUM JIHMIIOM C YKa3aHUEM HEIOCTOBEPHBIX
CBEJIEHUH B COOTBETCTBYIOIIMX rpadax Hekiapanuu, MMoJaHHOW B
AIIEKTPOHHOU (opMe, TPUIIOKEHHUEM K JeKIapali JOKYMEHTOB,
OTpaXKaroUIMX HEJIOCTOBEPHbIE CBENECHHUS, a TAKKE HapylICHHEM
IOPUANYECKUX 00513aTeNIbCTB Mepes] TAMOKEHHBIMU OpPTaHaMHU.

B cBs3u ¢ ob6pamenuem [1nenym Koncruryimonsnoro cyna B nep-
BYIO OU€pe/lb, CYUTAET BaXKHBIM 0COO0 OTMETHUTb, 3HaUeHUE (HOpPMHU-
pOBaHMs €IMHOM IMO3ULMU B MPUMEHEHUU IPU MPOU3BOJCTBE IO
nenaM o0 aJIMUHUCTPATUBHBIX MPOCTYIKAX MPOLECCyalbHbIX HOPM
OTHOCHUTEJIBHO MECTa COBEPIIEHUSI aIMUHUCTPATUBHOIO MIPOCTYIIKA
U CBSI3aHHOU C 3TUM TeppUTOpUaTIbHON noacyaHocTH. Tak, Heompe-
JIEJIEHHOCTh, CBA3aHHASI C TEPPUTOPUATILHON MOICYJHOCTBIO, MOXKET
OPUBECTU K HUCTEUEHUIO CPOKOB, YCTAHOBJIEHHBIX cTarbed 38
Konekca 06 amiMUHUCTpaTUBHBIX MPOCTYIKAX B CBSA3M C HAJIOKEHU-
€M Cy/ZIOM aJ]MUHUCTPATUBHOTO B3bICKAHMUSI.

EBporelickuii cyq mo mpaBaMm yenoBeKa, OIEHUBask HapyllIeHUE
IPaBWJI TEPPUTOPUATBHOW MOJACYIHOCTHU JI€], HOPM IIpolLieccyallb-
HOTO TIpaBa U MPEBBIIICHUE ITOJHOMOYNN KaK «(PyHIAMEHTAIbHYIO
OLIMOKY», CYUNTAET BOBMOKHBIM OTMEHY B MOPsIIKE HaA30pa cyaeo-
HBIX PEIIEHUH, MPUHATHIX C TAKUMU HAPYUICHUSIMU, C TOUYKU 3PEHUS
TpeboBanuii nmyHkra 1 crareu 6 KonBenuuu «O 3amure mpas 4elno-
BEKa M OCHOBHBIX cBOOOm» (Pemenus mo npenmy JlyukuHa mpotus
Poccum ot 10 ampens 2008 roma, mo neny I[lmeHu4HsId NpOTHUB
Poccum ot 14 ¢espans 2008 rona u no geny CyTsSyKHUK NPOTUB
Poccunm ot 23 urons 2009 roga).

Hapymenue teppuTOpHanbHON MOACYAHOCTH TAaKKE BIIECYET 3a
coboif HapymieHHe yKazaHHOro B crTarbe 62 KoHcTUTynuu
AzepOaiimkanckoit Pecniyonuku (nmanee — Konctutynusi) mpasa
KaXJ0r0 Ha PAacCMOTPEHHME €ro Jejia B YCTAaHOBJIEHHOM 3aKOHOM
cyae. llomoxxeHne «ycTaHOBJIEHHBIM 3aKOHOM CyA» YKa3aHHOU
crarby KoHCTUTYyLMU npelycMaTpuBaeT NpaBujia OTHECEHHOCTH, B
TOM 4YHCJE BONPOCH TEPPUTOPHAIBHON MOJICYAHOCTH, HAJIUYHE
3aKOHHOTO CyJI€OHOI0 COCTaBa, MPOIECCYaJbHbIE YCIOBUS U IPyTrHe
CYObEKTHUBHBIE 3JIEMEHTBHI.

Taxum 00pa3oM, YETKOE U SICHOE ONpe/eeHe BOMPOCOB Cyaeo-
HOW TIOJICYIHOCTH OOECIeYMBAEeT PACCMOTPEHHE CydaMH JIed CO
CTPOrMM COOJIFOIEHUEM YCTAHOBJIEHHBIX 3aKOHOM CPOKOB.
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Crnemyet OTMETHUTB, uTO B cTaThax 43, 44 u 110 Konekca 06 anmu-
HUCTPATUBHBIX MPOCTYIKAX OMPEEICHBI BOIIPOCHI MOABEAOMCTBEH-
HOCTH JieJ1 00 aIMUHUCTPATUBHBIX MIPOCTYIIKAX, a B cTaThsix 106.0.1,
109.1.7,112.4, 114.3 u 134.1.5 Konekca nmpeaycMOTpEHbI IPABOBBIE
cpencTBa Jii OOECIEUYEHHUsS] PACCMOTPEHHMs Jielia IO TOJBEIOM-
CTBEHHOCTH.

B 10 xe Bpemst Koneke 006 aIMUHUCTPATUBHBIX MPOCTYIKAX PETY-
JUPYET MyTH YCTPAHEHHUSI OITUOOK, TOMYIICHHBIX MIPHU ONPEACICHUU
TEPPUTOPUATILHON TIOABEIOMCTBEHHOCTH €Nl 00 aJMHUHHUCTPATHB-
HBIX IpocTymnkax. Tak, eclii paccCMOTpEeHHE BONpPOCa HE BXOIUT B
MOJTHOMOYHSI CY/IbU, OpraHa (JOHKHOCTHOTO JIMIIA), MPOTOKOI 00
AIMUHUCTPATUBHOM IMPOCTYNKE WM HUHBIE MaTepHallbl JOJIKHBI
OBITH HAITPABJICHBI HA PACCMOTPEHHE TIO MOABEIOMCTBEHHOCTH.

[Tpu paccMoTpeHnU Kano0bl WU MPOTECTA B KAUECTBE JTOTIOTHH-
TEIHHOTO CPENICTBA IS YCTPAHEHUSI CYIeOHON OIMMUOKH 110 BOTIPOCY
npuHauIeKHOCTH cTaThs 134.1.5 Komekca 00 aaMUHUCTpAaTUBHBIX
MPOCTYIKaX MPeayCMaTPUBAET BO3MOXXHOCTh MPUHSATHUS PEIICHUS
00 OTMEHE TMOCTAaHOBJICHUS W O HAIpPaBJICHUHU JieJla Ha pacCMOTpe-
HUE TI0 MOABEAOMCTBEHHOCTH, €CJIM OyJeT YCTaHOBJICHO, YTO MOCTa-
HOBJICHHE BBIHECEHO HE YIIOJIHOMOYEHHBIM Ha 3TO CYJbEU, OpraHoM
(TOJOKHOCTHBIM JIUIIOM ).

B cnydae HapymieHusi TeppUTOpHAIBLHOM MOJBEIOMCTBEHHOCTH
7en 00 aIMUHUCTPATUBHBIX MPOCTYIIKaX B COOTBETCTBUU CO CTaTh-
eii 110 Komekca yCTaHOBIIEHO HampaBiI€HUE Jeja MO TMOJBEIOM-
ctBeHHoCTH (cTaths 112.4 Komekca 00 aaMHUHHUCTPAaTHUBHBIX MPO-
CTYTKax).

B cBsi3u ¢ BOmpocoM, TMOCTaBJIICHHBIM B OOpAIlCHUH, CIEAYeT
OTMETHUTh, YTO OIpPEACIICHHEe MECTa COBEPIICHUs] aJIMUHUCTPATHUB-
HBIX TPOCTYIIKOB, MOCSTAIONIMX HAa TaMOXXEHHBIC TMpaBuUia, Mpe-
ycmotrpeHHble B miaBe 37 Komekca 00 aJMUHUCTPATUBHBIX MPOC-
TylKax, TO €CTh YCTAHOBJIEHUE MECTa COBEPIICHUS aIMUHHUCTpa-
THUBHBIX MPOCTYIOK COBEPIIEHHBIX C yKa3aHHEM HEI0CTOBEPHBIX
CBEJICHUM B MPEJICTABICHHOW IOPUIMYECKUM JIMIIOM JEKJIapaluu,
WM TPWIOKEHUEM K JeKjiapalud JOKYMEHTOB, OTPa))aroIlux
HEJOCTOBEPHBIC CBEJICHMS, a TaKXE HapYIICHUEM O005S3aTelbCTB
nepesl TaMOKCHHBIMU OpraHaMH, OTIMYACTCS CIeIH(PUICCKUMU
OCOOCHHOCTSIMH.
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Tak, cormacio crarbe 1.0.19 TamoxkeHHOTO KOJEKCa
Azepbaitxkanckor Pecryonuku (manee — TaMOXKEHHBIA KOJEKC)
10JT TAMOXXEHHBIM O(OPMIICHHEM IO/IPA3yMEBAIOTCS ACHCTBUS TIO
MOMEILEHUIO TOBAPOB U TPAHCIIOPTHBIX CPEICTB MOJI COOTBETCTBYIO-
Y0 TAMOKEHHYIO IIPOLEAYPY U 3aBEPILECHUIO TAMOKEHHOM Mpolie-
Jypbl B COOTBETCTBUHU ¢ TpeboBaHusiMU HacTosiiero Kogekca.

B crarbe 104 nannoro Koxekca, peryaupyroiieit Hadyajio u 3aBep-
[ICHHE TAMOXEHHOTO O(OPMIICHHSI, YCTAHOBIICHO, YTO TAMOXCHHOE
oopMIICHHE TOBapOB W TPAHCIOPTHBIX CPEJCTB HAYMHAETCS B
MOMEHT MPEACTABICHUS JCKJIAPAaHTOM TaMOXXEHHOMY OpraHy
HEOOXOJUMBIX [UIsl TaMOXKEHHOTO O(OpMIICHHUS JeKJapaluu Wid
COOTBETCTBYIOIIUX JOKYMEHTOB B OTHOILIEHUH KOHKPETHBIX TOBAPOB
U TPAHCIOPTHBIX CPEACTB, JIMOO B CIIy4asiX, MPETYCMOTPEHHBIX
HacTosuM KomekcoMm, yCTHOTO 3asiBI€HHS, CBUAETEIbCTBYIOIIETO
O HAaMEpEeHMHM OCYIIECTBUTh TAMOXEHHOE  O(QOpPMIIEHUE.
TamoxxeHHOoe oopmileHre 3aBepIIaeTCs MOCie COBEPILICHUS TaMO-
KEHHBIX OIepaluii, He0OXOIUMBIX, JJIs TOMEIIEHUSI TOBAPOB IO
COOTBETCTBYIOIIYIO TaMOXEHHYIO MpPOLEAYypY, a TaKXKe YILUIAThI
TaMOXXEHHBIX TIJIATeXEH, MPeayCMOTPEHHBIX HacTosuM Komekcom.

Ha ocnoBanum crareii 146.1 u 146.2 TamMoKeHHOT0 KOJIeKca, BCE
TOBapbl M TPAHCIOPTHBIE CPEICTBA, MEPEMEIIAEMble Yepe3 TaMo-
YKEHHYIO TPaHUILy, MOAJIEKAT ICKIapUPOBAHUIO TAMOXXEHHOMY Opra-
HY, OCYIIECTBIAIONIEMY UX TaMOXEHHOE oQOopMIICHHUE.
JlexiiapupoBaHue MPOU3ZBOJUTCS MYTEM 3asBJIICHUS B TaMOXKEHHBIN
OpraH 1o yCTaHOBJIEHHON (opMme (yCTHOHM, MMCbMEHHOM Ha Oymare,
AIIEKTPOHHOM) CBEJIEHUH O TaMOXKEHHOU Mpoleaype, Moj KOTopble
Mpe1yCMaTPUBAETCS IOMECTUTh TOBAphl U TPAHCIIOPTHBIE CPEACTBA,
U IPYyTUX CBEICHUI, HEOOXOAMUMBIX IS TAMOKCHHBIX IICIICH.

Cnenyer OTMETUTbH, YTO JJI HMCHOJIb30BAaHMS YHPOILIEHHOIO
MOpsI/IKa IEKIapUpPOBAHUS TOBAPOB, MEepEMEIaeMbIX (PU3MUECCKUMHU
JULAMHU 4Yepe3 TaMOXKEHHYIO I'PaHUIly, HA TAMO)KEHHBIX MOTPaHUY-
HBIX IIYHKTaX IPUMEHSETCS ABYXKaHAJIbHAs MPOIYyCKHAas CUCTEMA —
«3enenslii kaHam» U «KpacHbiii kanam». IlpomyckHas cucrema
«3eneHblid KaHam» MpelycMOTpeHa sl JAeKIapupoBaHus (pusmye-
CKMMHU JIMI[aMU TOBAapOB B YCTHOU (opMe (3a MCKITFOUCHHEM TOBa-
POB, TIEpEMEIIaeMbIX B HECOMPOBOXKIAEMOM Oaraxxe W OTIpaBJsie-
MBIX B IOYTOBBIX MOCBUIKAX). [locpencTBOM MpOMyCKHOM CUCTEMBI
«3eNeHbIi KaHa TOBAPhl IEPEMENIAIOTCS B IBTOTHOM MOPSIAKE, TO
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€CTh C OCBOOOXIEHHEM IPU TaMOKEHHOM O(POPMIICHUU OT Mpe-
YCMOTPEHHBIX HacTosmuM Komekcom TaMOXKeHHBIX Hpoueayp, 0e3
B3UMaHUs TaMOXXCHHBIX IUIaTEXEH U NPUMEHEHUS MEp TOProBOM
nonmutuku. [lepeMenienne QU3NYECKUM JIMIIOM TOBAapOB dYepes
TaMOXCHHYIO TPAHUIly C HCIOJIb30BAHUEM MPOIYCKHOM CHUCTEMBbI
«3eeHbIN KaHal», IPU OTCYTCTBUU B €r0 PYYHOH KJAgu U COIPO-
BOXKJJTaEMOM Oaraxke TOBapoB, MOJJICKAIIUX JEKIAPUPOBAHUIO B
MUCBMEHHOUW (opMe, paccMaTpUBaETCs KaK yCTHOE JEKIapupoBa-
HUE 3TUX TOBapoB TamoxeHHbIM opraHam (ctarbu 300.1, 300.2 u
304.1 Tamoxennoro Komekca).

AHAJIOTUYHOE PETYIMPOBAHUE OIPEACIIACTCS TAKKE IyHKTaMH
1.2, 3.1-3.4 «IlpaBun nexaapupoBaHUsl TOBApPOB M TPAHCIOPTHBIX
CPENCTB, MEPEMEIIAEMbIX UYepe3 TAMOXKEHHYIO TpaHuIly» (Hanee —
[IpaBuiia), yrBep:k1eHHbIX TocTaHOBIeHHEM Kabunera Munuctpon
Azepbaiimxanckoit Pecriyonuku ot 22 utonst 2014 roga Homep 263.

Taxkum 006pa3zom, MpeACcTaBIEHUE B TAMOXXCHHbIE OpraHbl IeKJ1apa-
UM O TAMOXXEHHOM O(OPMJICHHH KOHKPETHBIX TOBAapOB U TpaHC-
MOPTHBIX CPEJICTB B YCTHOM (hopMe (32 UCKITIOUEHHEM TOBApOB, Iepe-
MEIIAEMbIX B HECOMPOBOXKIAEMOM Oarake U OTHPABIISEMbIX B MOY-
TOBBIX MMOCHUIKAX) MPEAYCMOTPEHO 3aKOHOAATeNeM s (PU3UIECKUX
JIULL.

[Ipu 3TOM YCTAHOBJIEHO, YTO 3a MCKJIIOYEHUEM IEepPEMEICHUS
bu3MUECKUMU JINIIAMHA 4Yepe3 TaMOKEHHYIO TPaHUIly TOBapoOB, HE
MPEAYCMOTPEHHBIX I KOMMEPUECKHUX IeJIeH, 10 BBO3a TOBAPOB Ha
TaMOXEHHYIO TEPPUTOPHIO TaAMOXKEHHBIM OpraHaM IOJaeTcsl Kpar-
Kas MMIOpPTHAas JeKjapaius B 3JeKTpoHHOU ¢dopme. Henpencras-
JIEHUE KpaTKoW MMIOPTHOM JE€KJIapaluy BJEYET aJMUHUCTPATHB-
HYIO OTBETCTBEHHOCTb 3asIBUTENISI, OJTHAKO HE MPEMSTCTBYET TaMO-
XKEHHOMY O(GOpMJIEHUIO M Tmpoiycky ToBapoB (ct. 113.1 Tamo-
YKEHHOTO KOJIeKCa).

ComiacHo crateaMm 1.0.6 Tamoxxkennoro xogexkca u 1.1.15 3axona
A3zepOaiimkanckoi PecrmyOmukm “O0 3IEKTpPOHHOW TOIIUCH U
AIIEKTPOHHOM JOKYMEHTE, JIEKTPOHHBIN TOKYMEHT — 3aBEPEHHBIN
ANIEKTPOHHOM TOJMUCHIO JOKYMEHT, MPEACTABISIEMbIN B 3JIEKTPOH-
HOU (hopMme TSl UCTIONIB30BAHUS B AJIEKTPOHHBIX HHPOPMAIIMOHHBIX
CHUCTEMAX.

TamokeHHBIE ACKIapalud, IOJaHHBIE B AJICKTPOHHOU QopMme,
JOJKHBI COZIEPXKATh 3JIEKTPOHHYIO MOANUCH WIH APYTHE CPEACTBa
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UACHTUQUKAUU JIeKIapaHTa. TaMoKeHHas AeKiapauus, mojaaBae-
Masi Ha Oymare B MTUCbMEHHOM BHJIE, IOJKHA OBITh MOJANKUCAHA JIEK-
JapaHTOM M 3aBEpeHa IeyYaThbl0 JEKJIapaHTa, €CIUd JIEKIApaHTOM
aBisgercs opuandeckoe auuo (ct. 150.2 TamoxeHHOTroO Kojekca U
nyHkT 2.3 [IpaBun).

[Topsimok M CpOK MoJIau TAMOKEHHOUW JIEKJIAPALUN PETYIUPYIOT-
cs crarbeil 149 TamoxkeHHOTO Kogekca. Tak, TaMOKE€HHasl AeKiapa-
1S TIOAAETCS] B TAMOXKEHHBIE OPTraHbl C UCIIOJIb30BAHNUEM JIEKTPOH-
HBIX CPEJICTB 00paboTKU cBeneHuil. B aHanornyHoM mopsiike MOryT
OBITh MPEACTABICHBI U COOTBETCTBYIOIINE JOKYMEHThI, HEOOXOAM-
MBbIE ISl IOMELIEHUs TOBAPOB MO/ 3asBJICHHYIO TAMOXCHHYIO IIPO-
uenaypy. Ecinm 3To mpeaycMoTpeHO 3aKOHOJATENbCTBOM, TaMOXKEH-
HbI€ OpPraHbl MOTYT NMPUHUMATh TAMOXKEHHYIO JI€KJIapallli0 B yCT-
HOU ¢opme, OyMaKHYIO BEPCHIO TaMOXCHHOH NEKIapalul WiIH B
BUJIE MHOTO JIEWCTBHSI, MTO3BOJISIOIIETO MTOMEIIEHNE COOTBETCTBYIO-
IIMX TOBAPOB IO TAMOXKEHHYIO ITpouenypy. TaMokeHHas AeKiapa-
11s1 Ha TOBApbl, BBO3UMbIE HA TAMOYKEHHYIO TEPPUTOPHUIO, TTOJAETCS
He no3aHee 15 nHel co MHA MpeabsBICHUS TOBAPOB TaMOXXEHHBIM
opraHamM B MECTE€ MX NPHUOBITHS Ha TAMOXXEHHYIO TEPPUTOPHUIO, a
IIPU OCYILECTBICHUH CHEIUAIbHON TaMOXXEHHOM ITPOLIEIyPbl BHYT-
PEHHETO TAMOYKEHHOT'O TPaH3UTa CO JIHA MPEABSIBICHUS B TAMOXKEH-
HbIIl opraH Ha3HaueHus. Ecinu cpok, ykazaHHbI B crartbe 149.3
Hactosiero Kozgekca, HepocTaroueH AeKIapanTy Juist cOopa cooT-
BETCTBYIOIIMX JOKYMEHTOB W CBEIECHHUI, MO MOTHUBHUPOBAHHOMY
oOpallleHuI0 3TOro JEeKJIapaHTa TaMOXEHHBIH OpraH MpoJyieBacT
CPOK TMOJayu TaMOXXeHHOW aekmapauuu (ctatbu 149.1-149.4
TamoxenHoro kozexca). [TomoOHOe perynupoBaHue YCTaHOBIEHO U
[IpaBuitamu.

Eciu otaenbHble JTOKYMEHTBI HE MOTYT OBITH IPEICTaBICHBI
OJTHOBPEMEHHO C TaMO)XCHHOM JEKJapauueld MO YBaKUTEJIbHBIM
IpUYMHAM, 110 0OpaIEHUIO IeKJIapaHTa B TUCbMEHHOM, B TOM YHCIIe
B JJIEKTPOHHOU (hopMe, TaMOXKEHHbIE OpraHbl pa3peliaT Hpei-
CTaBJIEHHE TAKUX JOKYMEHTOB IOCJE MPHUHATHS TaMOXEHHOW JIEK-
naparuu. Ecou Hacrosmum Kopexcom He mpemycmoTpen Oosee
KOPOTKHUI CPOK MPECTABICHUS OTJEIbHBIX JOKYMEHTOB, YIIOMSHY-
ThI€ JOKYMEHTHI MOJJIEKAT MPEICTABICHUI0 B TAMOXXEHHBIM OpraH
He mo3Hee 45 (copoka MATH) IHEW Mocye JHS TPUHATHS TaMOXKCH-
HOW JieKyiapanuu. JlekiapaHT npeacTaBiIseT B TAMOKEHHBIN OpraH
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MMCbMEHHOE, B TOM YHCIIE JIEKTPOHHOE 0053aTEIHLCTBO O MPEICTAB-
JEHUM JIOKYMEHTOB B YCTaHOBJIEHHbIM cpok (ct. 150.5
TamosxeHHOTO KOzieKca, MyHKT 2.8 [IpaBu).

Cnenyer ormMeTuTbh, 4TO cornacHO crarbe 40.2 TamoxeHHOro
KOJIEKCa, JIMI0, MPEACTABIAIONIEE TaMOXXEHHYIO JAEKJIapaluio,
PEIKCIIOPTHOE yBEIOMJICHHE, BBO3HYIO (BBIBO3HYIO) KPATKYIO JEK-
Japaluio, yIpoIleHHYIO ASKIapaluio U Ipyrue J0KyMEHTHI, 3arpa-
[IMBAaE€MbI€ TAMOKEHHBIMHU OpraHaMU B COOTBETCTBUU C HACTOSIIIUM
KonexkcoM, HeceT OTBETCTBEHHOCTh 3a JOCTOBEPHOCTb M MOJHOTY
YKa3aHHBIX B HUX CBEJCHUH, BHITIOJTHEHUE B3SATHIX Ha cels 00s3a-
TEIbCTB IO TOMENICHUIO TOBAPOB O] M30PaHHYI0 TaMOXCHHYIO
MpoIeaypy U pas3pelieHHbIM omnepanusM. Ha ocHoBaHuuM cTaThbu
40.3 Kopaekca, mpu MOpencTaBICHUM TaMOXXEHHOW JeKJapallui,
PEIKCIIOPTHOTO YBEIOMIICHUS], BBO3HOMU (BBIBO3HOM ) KPATKOM JIeKIIa-
paluu, YNOPOIIEHHOW JAeKJapaldH, 3asBICHUS O TaMOXXEHHOM
0(OPMIICHUH U JPYTHX JOKYMEHTOB, 3alPalTiiBAEMbIX TAMOKEHHBI-
MU OpraHaMiy B COOTBETCTBHUM ¢ HacToAmuM KojekcoM mpeacraBu-
TEJIEM JIUlA, MEePEUYCHb KOTOPBIX YCTAHOBJIEH COOTBETCTBYIOIIUM
OpraHaM HCIOJHUTEIbHOW BJIACTU, AAHHBIM MPEACTABUTENIb HECET
OTBETCTBEHHOCTb 32 BBIMOJIHEHHE 0053aTeIbCTB, OMPEICICHHBIX B
crarbe 40.2 gacrosiero Koaekca.

Taxum oOpazom, kak TamoxkennbiM Koznekcom, Tak u [lpaBunamu
YCTAHOBJIEHO, YTO JIOKYMEHTBI, MPEJICTaBIIEMbIE B TAMOXXEHHBIN
OpraH B paMKax CIENHaIbHON TaMOXXEHHOW MPOIeTyphl, JINOO MOA-
JeXKalMe yIiaTe TaMOXKEHHBIE MJIATEXH TOJKHBI OCYLIECTBIIATHCS
B TEYEHUE COOTBETCTBYIOILLEIO BpeMEHU. B poTUBHOM citydae nes-
HUs, COBEpIICHHBIE B (hOpME NCUCTBUS WU OE37CHCTBUSI, SIBISTIOTCS
OCHOBAHHEM JIJI1 BO3SHUKHOBEHHS a]MUHUCTPATUBHONU OTBETCTBEH-
HOCTU B cooTBeTcTBUM ¢ Komekcom 00 aaMUHUCTPATUBHBIX MPOC-
TyTKax.

Tak, B crarbe 99.1.1 Konekca 06 aqMUHUCTPATUBHBIX MPOCTYII-
KaX B KaueCTBE OJHOM M3 MPUYUH JJis1 BO30Y>KIEHHUS MTPOU3BOICTBA
no jJeiny 00 aJIMUHUCTPATUBHOM MPOCTYNKE YKa3aHO HENoCpe-
CTBEHHOE BBISIBJICHUE WJIM BBISIBJICHUE MOCPEACTBOM CIEIHUAIBHBIX
TEXHUYECKUX CPEJICTB MOTHOMOYHBIM JIOJKHOCTHBIM JIUIIOM JIOCTa-
TOYHBIX OCHOBAaHMM, yKa3bIBAIOUIMX HA HAIMYUE COOBITUSL aMUHU-
CTPaTUBHOTO MPOCTYTIKA.
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Hapsiny ¢ apyrumMu OCHOBaHHMSIMHU, TPOW3BOJCTBO MO eIy 00
aIMUHUCTPAaTUBHOM IIPOCTYINKE CUMUTAETCS HAdyaTbIM C MOMEHTa
COCTaBJICHHUSI TPOTOKONIA OO0 aAMUHUCTPATUBHOM IMpocTyrke. O
COBEPIICHUHU aIMUHUCTPATUBHOIO MPOCTYNKA COCTABIISAETCS TPOTO-
KOJI, 3@ WCKJIIOYEHHWEM CIIy4yaeB, MPEAYCMOTPEHHBIX CTarbel 54
Hacrosiimero Konmekca. B mporokone 06 aiMUHUCTPAaTUBHOM TPOC-
TYNKe Hapsiy C APYTUMHU CBEACHUSIMH, HEOOXOIMMBIMU IJIsi TPO-
M3BOJICTBA T10 JIeNy 00 aJIMUHUCTPATUBHOM MPOCTYIKE, YKAa3bIBAIOT-
Cs MECTO, BpeMs COBEpUICHUS U CyTh aAMUHUCTPATUBHOIO MpPOC-
TyIKa, COOTBETCTBYIOLIAs CTaThs HacTosero Koaekca, npegycmar-
puBaroas OTBETCTBEHHOCTh 3a IaHHbIA aIMUHUCTPATUBHBIN IpOC-
TYTOK, U JIpyrue cBefeHus. [[poTokon 06 aMUHUCTPATUBHOM MPOC-
TYNKE COCTABIISIETCS HEMEIJICHHO IO BBHISIBICHUH (DakTa coBepile-
HUS aIMMHUCTpPATUBHOTO npoctynka (crarbu 99.4.2, 100.1, 100.1.4,
100.1.5, 100.1.10 u 101.1 Komekca 06 aaMHUHUCTPATUBHBIX MPOC-
TyTKax).

B canyuasax, npeaycMmorpeHHbix ctarbei 102.1 HacTtosiero
Konekca, mpoBoauTCS agMUHUCTPATUBHOE paccieOBaHUE IIPU
HEOOXOAMMOCTH MPOBEJICHUS IKCIIEPTU3bI WM UHBIX MPOIECCyalb-
HBIX JCHCTBUM, TPEOYIONIUX TOCTATOYHOTO BPEMEHH IPH BBISBIIE-
HUU aIMUHUCTPATUBHOTO MTPOCTYTIKA.

Omnpenenenue o BO30YXICHUU MTPOU3BOJCTBA MO ey 00 aJMH-
HUCTPAaTUBHOM MPOCTYNKE M O MPOBEACHUH AJIMUHUCTPATUBHOIO
pacciefoBaHus BBIHOCUTCS B COOTBETCTBUHU CO cTarhsiMu 42.2 u
43.2 nacrosmero Komexca AOMKHOCTHBIM JIMIIOM, YIIOJHOMOYEH-
HBIM Ha COCTaBJICHHE MTPOTOKOJIa 00 aAMUHUCTPATUBHOM MPOCTYIIKE
U paccCMOTpeHHe el 00 aJIMHUHUCTPATHUBHBIX MPOCTYIKaX.
AJIMUHUCTPATUBHOE pacciieJOBaHUE TPOBOAUTCS B MECTE COBEpILIE-
HUSI MO0 BBISBICHUS aIMUHHUCTPATUBHOrO mnpoctynka. Jlema o6
aIMUHUCTPATUBHBIX MPOCTYNKAX PACCMATPUBAIOTCS B MATHAIATH-
JTHEBHBIN CPOK C AaThl MOJyYEHHUS MPOTOKOJIOB 00 aIMUHHUCTPATHB-
HOM TNIPOCTYIIKE W JPYrMX MaTepHhayioB Jella Cylbei, OpraHom
(AIOJ>KHOCTHBIM JIUIIOM), YIOJHOMOYEHHBIM Ha pPacCMOTpPEHUE
takux naen (crareu 102.2, 102.4 u 111.1 Kongekca 06 agmuHucTpa-
THUBHBIX MPOCTYTMKaX).

Takum oOpa3om, B Ipoliecce MPOU3BOACTBA IO JiejaM 00 aJaMHu-
HUCTPATUBHBIX MPOCTYNKAX aJIMUHUCTPATUBHBIN MIPOTOKOI (MOCTa-
HOBJICHUE MPOKYPOpa) SIBISIETCS BAXHBIM MPOIECCYaTbHBIM JTOKY-
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MEHTOM Ha OY€peIHOM dTare MPOU3BOACTBA MO JeiaM 00 aJMUHHU-
CTPaTUBHBIX MPOCTYIKaX — PacCMOTPEHMM Jesia 00 agMHHHUCTpa-
TUBHOM IIPOCTYIIKE. B 3TOM KOHTEKCTE OIpe/esieHue MecTa CoBep-
HIEHHs aIMUHUCTPATUBHOTO MTPOCTYIIKA B COOTBETCTBUH CO CTaThel
100.1.4 nannoro Koxekca u ero npaBuiabHOE OTPAKEHUE B MPOTOKO-
Jie BBICTYNAIOT PEIIAIOIIUM OOCTOSTENHCTBOM, 00YCIOBIMBAOIINM
IIPABOMEPHOCTh BONPOCAa O TEPPUTOPUATIBHOM IOABEIOMCTBEHHO-
CTH Jena 00 aJMHUHHMCTPAaTUBHOM MPOCTYIIKE, KOTOpoe OyneT pac-
CMaTpuBaThCS B OyAyLIEM.

Kak yxe oTmeuanocs, onpeziesieHne BpeMEHH U MECTa COBEpIIIe-
HUS aJIMAHHUCTPATUBHBIX INPOCTYIIKOB, IPEAYCMOTPEHHBIX ITIABOU
00 aJIMUHUCTPATUBHBIX MPOCTYIKAX, MOCITAIOLINX HA TAMOKEHHBIE
npasuia Kogekca 00 aAMMHUCTPATUBHBIX MPOCTYIIKAX, OTIINYAETCA
cnemmduuHOCThIO. Tak, JaHHbIE NESTHUS MOTYT OBITH COBEPILIEHBI
Kak B ¢opMe JIelicTBUA (BHECEHHUE B JEKJIapalldio 3aBeIOMO HEJI0C-
TOBEPHBIX CBEACHUI), TaK U Oe3aeicTBUs (HENIpeICTaBIEHUE JIeKa-
palyy B yCTaHOBJICHHBIN CPOK).

JlaHHbIE aIMMUHHUCTPATUBHBIE MPOCTYNKHU JENIATCS Ha JIBE IPyI-
nel:  uMeromue  (GopMaTbHBIE M MaTepHAJbHBIA  COCTaB.
OObeKkTUBHAs CTOPOHA aIMUHUCTPATUBHOTO IPOCTYIKA, UMEIOIIETO
(opManbHBIA COCTaB COCTOUT TOJBKO W3 OOLIECTBEHHO ONACHOIO
nestuust (OezneiicTBust). AIMUHHCTPATUBHBIE MPOCTYIIKU JaHHOTO
COCTaBa CYMTAIOTCS OKOHYEHHBIMU C MOMEHTA COBEPIIEHUS 3aIpe-
IICHHOTO 3aKOHOM JIecTBUs (0€3AeiCTBUSI), U ISl PUBJICUEHUS K
OTBETCTBEHHOCTU HE 00s3aTE€NIbHO, YTOOBI HACTYNWIA TaKUE Hera-
TUBHBIE MTOCJIEICTBHS KaK HEYIJIaTa WIM YMEHbBIIEHUE CyMMBI IO/~
JeKAIUX YIIJIaTe TAMOXKEHHBIX TUIATEXKEH.

A TIpy aZIIMMHHUCTPATHBHBIX MPOCTYNKAaX, UMEIOIIUX MaTepralb-
HBII cocTaB, 00BEKTUBHAS CTOPOHA MMPABOHAPYIIEHUS BKIIOYAET HE
TOJIbKO JIecTBUE (0e31eCTBIE), HO M BPEIHBIE MTOCIIECTBUSI, BHITE-
Karolle 13 Takoro aeiictsus (6e3nericTBus). Jlias BOSHUKHOBEHHUS
OTBETCTBEHHOCTH IO aJMUHUCTPATUBHBIM MPOCTYIKaM, UMEIOIINM
MaTepHaJbHBIA COCTaB TpeOyeTcs HACTYIUICHHE BPEIHBIX MOCIE-
CTBUH, U B COCTaBaX TAKUX aJIMUHUCTPATHBHBIX MPOCTYIKOB JO0J]-
’KHA UIMETh MECTO MPUYMHHAS CBSI3b MEXK/1Y IeWCTBUEM WM Oe3/ei-
CTBUEM U INOCJEICTBUAMU. B 3TOM KOHTEKCTE, CHavasia ONpeesInTh
BpEMS OKOHYAHUS aJMUHUCTPATUBHOIO NPOCTYyNKa (AEUCTBUS WIH
0e3/1eiicTBUS), a 3aTEM — MECTO €r0 COBEPILEHUSI.
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Tak, MecTo ¥ BpeMsi TPOU3BEICHUS TaMOKEHHOTO o(opMieHus
orMmeueHbl B ctathbe 106.1 TamoxkenHoro koaexca. Ha ocHOBaHUH
JTAHHOW CTaThU TaMOXKEHHOE O(hopMIIeHHEe TPOU3BOUTCS B OTIpe/Ie-
JICHHBIX MJI1 3TOr0 MECTaXx B 30HE JACSATEIbHOCTH TAMOMXEHHOTO
opraHa, B KOTOPOM HaxXOJSTCSl OTIPABUTENb WX MOJydaresib TOBa-
pPOB THUOO0 MX CTPYKTYPHBIC TOAPA3ACICHHUS.

B crarbe 237 TamoxeHHOTO KOJIeKca OTMEUaeTcs Cleayrolee:

* TamoxeHHass 3a70KEHHOCTh BO3HHMKAET MO MECTy MOJa4yu B
TaMOXXEHHBIE OpPraHbl TAMOXXEHHOW JAeKJIapaluu IJis MOMEIICHUS
TOBApOB MO TAMOXXEHHBIE MPOLEAYPHI, MPETyCMOTPEHHBIE CTaTh-
amu 238 u 240 nacrosimero Komekca (TaMo)keHHas 3a107DKEHHOCTh
10 UMITOPTY U SKCIIOPTY TOBapoB). Bo Bcex apyrux cirydasx MecToM
BO3HUKHOBEHHS TAMOXEHHOU 3a/10J>KEHHOCTH SIBIISIETCSI MECTO, T/IE
MPOU30IILIO COOBITHE, MOBJIEKIIIEE TAKYIO 33J0JPKEHHOCTb.

* Ecniu ompenennTs Takoe MECTO HE MPEICTABISIETCS BO3MOXK-
HBIM, TAMOKEHHAsl 33JI0JKEHHOCTh BO3HHKAET B MECTE, B KOTOPOM
C/IeNIaHO 3aKIIFOYEHHUE O €€ CYIIECTBOBAHHH.

* Eciii ToBapbl MOMENIEHBI 1101 COOTBETCTBYIOLIYIO TAMOKEHHYO
MpOLIeIyPY, U ONPENETUTh MECTO, YKa3aHHOE BO BTOPOM IMPEI0xKeE-
Huu crarbu 237.1 u cratee 237.2 nacrosuero Kogekca He mpen-
CTaBJISIETCS BO3MOXKHBIM B TIPE/IEaX CPOKOB, YCTAHOBICHHBIX COOT-
BETCTBYIOIIUM OPTraHOM HCIOJHUTEIBLHON BJIACTH, TaMOXKEHHas
3aJI0JDKEHHOCTh BO3HUKAET B MECTE, B KOTOPOM TOBaphI ObLTH JINOO
MOMEIICHBI MMOJ] YKa3aHHYI0 TAMOXKEHHYIO TIPOLIeTypy, OO0 3aBe3e-
HbI HA TAMOXCHHYIO TEPPUTOPHIO TIO TAKOUW TPOLIETypeE.

* Ecniu uMmeromasics y TaMOKEHHBIX OpraHoB MHGOpMaIus 1mo3-
BOJISIET UM YCTAHOBHUTb, YTO TaMOXXEHHAasl 3aJ0JKEHHOCTh MOIvia
BO3HUKHYTbh B HECKOJILKMX MECTaX, TO TAMOXKEHHAs! 33JI0J>KEHHOCTD
OyJleT CYMTAThCsl BO3HHUKIIIEH B MECTE CaMOI0O MEPBOrO €€ BO3HUK-
HOBEHUSI.

Hecobntogenue cBOEBPEMEHHO MEPEYMCICHHBIX TpeOOBaHUMN
TamoxenHoro koxmekca (B ¢dopme neWcTBHs WM Oe3/1elCTBHS)
SIBJISIETCS. OCHOBAaHMEM [IJii BO3HUKHOBEHHUS OTBETCTBEHHOCTH IO
aJIMUHUCTPATUBHOMY MPOCTYTIKY.

Tak, aHanM3 aAMUHUCTPATUBHBIX MPOCTYIKOB, MPETyCMOTPEH-
HeIX Konmekcom 00 aMUHUCTPATUBHBIX MPOCTYIKAX, MOCATAIOUINX
Ha TaMOXKEHHbIE MPaBWJa, MO3BOJISET MPUUTH K TAKOMY BBHIBO.Y,
YTO, ONPEJEICHUE MECTa COBEPILICHUS aJIMUHUCTPATUBHOTO MPOC-
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TynKa OOYCJIOBJICHO BO3HHKHOBEHHMEM JIaHHOTO JCSHHUS B (opme
JIEUCTBUS WK O€31eCTBUA.

TakuMm 00pa3oM, MECTOM COBEpIINCHUS aJIMHHHUCTPATHBHOIO
MPOCTYIIKA, COBEPIICHHOTO B (OpMe NEHCTBUS, SBISIETCS MECTO
COBEPIIICHUST TIPOTUBOIPABHOTO JIESHHSI, COCTABIISIONIETO OOBEKTHB-
HYIO CTOPOHY MPOCTYIIKA, HE3aBUCUMO OT MECTa €r0 BOSHUKHOBEHHSI.

B ciyuasx ke coBepliieHHs aJMHUHUCTPATHBHOTO IMPOCTYMKa B
dbopme Oe31eCTBUS MECTOM €r0 COBEPIIICHHS CUUTACTCS MECTO, TJIe
JOJKHO OBLIO OCYIIECTBUTHCS JIEUCTBHE, MECTO, TJIE JOKHO OBLIO
OBITH HMCIIOJTHCHO 00S3aTEILCTBO, BO3JIOKCHHOE HA JIUIO0 3aKOHOa-
TETHLCTBOM, B TOM 4YHCJE 00s3aTeIhCTBO OPHUAMYECKOro juia. B
CIydyasx COBEPIICHHS aJMHUHUCTPATHBHBIX MPOCTYMKOB, MOCSATA0-
IIUX Ha TaMOXXCHHBbIE MpaBuia, B ¢popme Oe31eHCTBHUS B KauecTBE
MeCTa WX COBEpIICHUS B COOTBETCTBUH C TpPEOOBAHHUIMU
TaMO)XEHHOTO KOJIeKCa MOXKHO yKa3aTh MECTO, TJIe TaMO)KCHHas
JeKJIapalus A0 KHa ObITh MO/IaHa B TAMOXKEHHBIE OpTraHbl, BO BCEX
OCTaJIbHBIX CIyYasiX — MECTO, TJI€ MPOU30ILITN COOBITHS, MOBJICKIIIHE
TaMOXKEHHYIO 3aJI0JDKEHHOCTh, MECTO, TJ€ TOBaphbl JTOJKHBI OBITH
MOMEMIEHBI I0Ji COOTBETCTBYIONIYIO TaMOXCHHYIO MPOIEIypY,
MECTO, TJIe TOBAPHI JIOJDKHBI ObITh 3aBe3€HBI HA TAMOXKCHHYIO TEp-
PUTOPHIO TIO TAKOH TPOLIEType, WU B CIIy4asx, €CIU UMEIOIIAsCs y
TaMOXEHHBIX OpraHoOB WH(OpPMAITUS MTO3BOJISET UM YCTAaHOBUTD, UTO
TaMOXXE€HHasl 3a/I0JDKEHHOCTh MOTJIA BO3HHKHYTh B HECKOJIBKUX
MeCTax, — MECTO CaMOTO TIEPBOTO €€ BOSHHUKHOBEHHUSI.

3nech cieayeT 0co00 OTMETUTh, YTO OMPEICIIUTh MECTO COBEP-
IICHUST aJIMUHUCTPATUBHBIX MPOCTYIKOB, BBIPAXKAIOIIMXCS BO BHE-
CEHHUH B JIEKJIapallUI0 HEJOCTOBEPHBIX CBEICHUM M WX OTIpPABKE B
AJIEKTPOHHOM BHJIE, HE3aBUCUMO OT (OPMaIBLHOTO WIH MaTepuab-
HOTO COCTaBa YPE3BBIUANHO CIIOKHO.

BoNbIIMHCTBO aIMUHUCTPATUBHBIX MPOCTYIMKOB B chepe nHdop-
MaIlMOHHBIX TEXHOJIOTUH COBEPIAIOTCS B JIEKTPOHHBIX ceTsax. [Ipu
9TOM MECTO COBEPIICHHS MPOTHUBOIPABHOTO JICSTHUS M MECTO BO3-
HUKHOBEHUSI OOIIECTBEHHO OMACHBIX MOCIEICTBUNA MOTYT HaXo-
JUTHCST HA PA3JIMYHBIX TEPPUTOPHSIX.

VYuursiBas BbiieykazaHHoe, [lnmenym Konctutynmonnoro cyna
CUMTAET, YTO Jieja TaKuX aJIMHHUCTPATHBHBIX MPOCTYIKaX, COBEP-
IICHHBIX C UCIOJIb30BaHUEM MH()OPMAIIMOHHO-KOMMYHHUKAITMOHHBIX
TEXHOJIOTHH, JOJKHBI PAacCMATPHUBATLCA IO MECTY BBISBICHUS
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aMUHHUCTPATUBHOTO NpocTynka. [Tog MecToMm BbIsIBICHHS aIMUHH-
CTPaTUBHOTO MPOCTYIKa MOJApPa3yMeBAaETCs MECTO COCTaBJIEHUS
IPOTOKOJIa JIOJPKHOCTHBIM JIMIIOM, YIOJHOMOYEHHBIM COCTaBIISATH
IPOTOKOJI MO JieaM 00 aJMUHUCTPATUBHBIX MPOCTYNKaX, OTHOCH-
TEIbHO BO3HWKHOBEHMSI aJMUHUCTPATUBHOIO MPOCTYIKA, a TaKkKe
UHBIX CIy4yaeB IPaBOHAPYIICHHUS.

Uro kacaeTcsi MpaBOBbIX OCHOBAHUM OIpEENIEHUsI MECTA COBEP-
HIEHUS TPOAOIKAEMBIX U JUISIIIUXCST aIMUHUCTPATUBHBIX IPOCTYTI-
kOB, [Inenym KoHCTUTYIIMOHHOIO Ccyz1a eme pa3 OTMEUYaeT, YTO XOTs
B 3aKOHOJIaTENILCTBE 00 aIMUHUCTPATHBHBIX MOCTYIKAX HE PACKPHI-
BaeTCs Kiaccu(uKaluus WU CYTh JUISIIUXCS aJMHUHHCTPATUBHBIX
IPOCTYIKOB, TEM HE MEHEE, C TEOPETUYECKON TOUKU 3PEHMS JUIs-
HMIMICST aIMMHUCTPATUBHBIA MPOCTYIOK — 3TO JUIMTEIBHOE HEBBI-
noJHeHue B popme aeicTBus win 0e3aeicTBUs 00s3aTeIbCTB, BO3-
JIOKEHHBIX Ha OIPEACIIEHHOE JIMIO 3aKOHOJATENIEM IIOf YIpo30ii
aJIMUHUCTPATUBHOTO HakazaHus. HekoTopble XxapakTepHble 0COOCH-
HOCTH JUIALIUXCS NPAaBOHAPYIIEHUH 3aKIIOYAOTCS B TOM, YTO OHHU
HAYMHAIOTCS B KOHKPETHBI MOMEHT — B MOMEHT HapyIleHUs ycTa-
HOBJICHHBIX 3aKOHOM O00S3aTENIbCTB, B TOM YHCIIe 3aBEpLIAIOTCS B
MOMEHT KOHKPETHOTO 3aBEepIICHHUS] MPOTHUBOMPABHOIO JCSHUS — B
MOMEHT MpEKpAIIeHHUs] CAaMUM CYOBEKTOM KOHKPETHBIX JCHCTBHIA,
a0 ecTBUE MPEKPaIIaeTCsl B pe3yIbTaTe BMEIIaTeIbCTBA U3BHE
(ITocranoBnenue [lnenyma Koncrutynuonnoro cyna «O ToikoBa-
Hun crateu 528.1 Kogekca A3zepOaitmkanckor PecnyOmuku 00
aIMUHHUCTPATUBHBIX MPOCTYIKAX C TOUKH 3peHus ctateit 9.2 m 35
nanHoro Konmexca» ot 4 centsiops 2018 roma).

B Teopuu npasa npopoinkaeMble aIMUHUCTPATUBHBIE MPOCTYIIKU
yKa3aHbl Kak IMPOTHBOIPABHBIE JIESHUSI, COBEPIICHHBbIE C EIUHBIM
ymbIciioM. [Inenym KoHCTUTYILIMOHHOTO Cy/1a, YUUTHIBAs OMBIT JPYTUX
CTpaH, a TaK)Ke BaXKHOCTb (POPMHUPOBAHUS €IMHON CyleOHOM NpaKTH-
KU B CBSI3U C TEM, YTO COOTBETCTBYIOIIME HOPMBI JJISAIIMXCS U TPO-
JOJKAEMbIX aJMUHUCTPATUBHBIX MPOCTYNKAX HE MPEAYCMOTPEHBI
Konekcom 00 aAMMHUCTPAaTUBHBIX MPOCTYIKAX, CYUTAET, YTO MECTO
BBISIBJIEHHUS TIOCJIETHETO JIeSTHUS JOJKHO ONPEAETSAThCS KaK MECTO
3aBEpILEHMS TPOIOJHKAEMOT0 a/IMUHUCTPATUBHOIO MPOCTYTIKA.

Ha ocnoBanuu uznoxennoro Ilnenym Koncrturymmonnoro Cyna
HOPUXOAUT K CIEAYIOLIEMY BBIBOAY:
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— B cooTBeTcTBUM C TpeOoBanusmu ctathu 110.1 Komekca 06
aIMUHUCTPATUBHBIX MPOCTYIKaX MECTOM COBEpLICHUs IOpUIUYe-
CKUM JIMLIOM aJMUHUCTPATUBHOIO MPOCTYIKA, MOCATAIOLIEro Ha
TaMOXKEHHBIE MpaBujia B QopMme NIeWCTBUS, HE3aBUCUMO OT MecTa
BO3HUKHOBEHHUSI €0 MOCIEACTBHUH, JTOJKHO CUUTAThCS MECTO (hak-
TUYECKOTO COBEPILICHUS MPOCTYIIKA;

— B cooTBeTcTBUU ¢ Tpeboanmsimu ctatbul 110.1 Komekca 06
aMUHHUCTPATUBHBIX MPOCTYIKAX, MPU COBEPIIEHUU ATIMUHUCTpPA-
TUBHOTO MPOCTYIKA, IMOCSTAIONIEr0 Ha TaMO)XEHHbIE IpaBujia B
dopme Oe3nelcTBUA, N1€J0 JODKHO paccMaTrpuBaThCsl MO MECTY
UCTIOJTHEHUS 00s13aTeNIbCTBA, BO3JIIOKEHHOTO HA FOPUINYECKOE JTUIIO0
3aKOHOJIaTENIbCTBOM;

— nena o0 aIMUHHUCTPATUBHBIX MPOCTYIKAX, MOCSTAIONIMX Ha
TaMOXXCHHBIE TPABHJIA, COBEPIICHHBIX C MCIOJIh30BAHUEM HH(OP-
MaIMOHHO-KOMMYHUKAIIMOHHBIX TEXHOJOTUM, JOIKHBI paccMaTpH-
BaThCsA 1O MECTY BBISIBICHHUS aJMUHUCTPATUBHOIO MPOCTYIKa, TO
€CTh COCTABJICHUS YIIOJIHOMOYEHHBIM TOJKHOCTHBIM JIMIIOM MTPOTO-
KoJ1a 00 aIMUHUCTPATUBHOM MPOCTYIIKE.

PykoBoactBysice wacteto VI crarem 130 KoncTutrynun
Azepbaimkanckoit PecniyOnuku, cratesimu 60, 62, 63, 65-67 u 69
3akoHa AsepOaiimxanckoir Pecnybnuku "O KoHcTUTylmoHHOM
cyne", Ilmenym KoHcTutymmonnoro cyma AsepOaiikaHCKOM
PecniyOnuku

IMOCTAHOBMNUIJ:

1. B coorBerctBuu ¢ TpeboBanusmu crarbu 110.1 Komekca 06
aJMUHHUCTPATUBHBIX MPOCTYNKaX MECTOM COBEpUICHUS HOpUIUYe-
CKUM JIMIIOM aJMUHUCTPATUBHOTO IPOCTYIKA, IMOCATAIONIET0 Ha
TaMO)KEHHbIE MpaBujia B QopMme IeHCTBUS, HE3aBUCUMO OT MecTa
BO3HUKHOBEHHUSI €T0 TOCIEACTBHUH, JTOJDKHO CUUTAThCS MECTO (hak-
TUYECKOTO COBEPIIICHUS MPOCTYIIKA.

2. B coorBerctBuu ¢ TpeboBanusimu crarbu 110.1 Komekca 06
aJMUHUCTPATUBHBIX MPOCTYIKAX, MPU COBEPIICHUU aTIMUHHUCTpPA-
TUBHOTO TMPOCTYIKA, MOCATAIONIEr0 Ha TaMOXCHHbIE MpaBUiia B
dbopme Oe3nelcTBUSA, N1eJ0 JODKHO PaccMaTpuBaThCS 1O MECTY
UCTIOJTHEHUS 00s13aTeNIbCTBA, BO3JIIOKEHHOTO HA FOPUINYECKOE JUII0
3aKOHOAATENIbCTBOM.
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3. llena 00 aAMHHHCTPATUBHBIX MPOCTYIKAaX, MOCITAIOIIUX Ha
TaMOXXCHHBIE IPAaBHJIA, COBEPIICHHBIX C HCIOJIb30BAHUEM HH)OP-
MaIMOHHO-KOMMYHUKAIIMOHHBIX TEXHOJIOTUM, JOIKHBI paccMaTpH-
BaTbCs MO0 MECTY BBISBICHHMS aJMHUHHCTPATUBHOTO IMPOCTYIKA, TO
€CTh COCTABJICHHS YIIOJIHOMOYEHHBIM JTOJKHOCTHBIM JIMIIOM ITPOTO-
KoJ1a 00 aJIMUHUCTPATUBHOM HPOCTYIIKE.

4. IlocraHoBNIEHUE BCTYMAET B CHIIY CO JIHS OIyOJIMKOBaHUS.

5. TlocranoBneHue omyOnaMKOBaTh B Taszerax '"AsepOaiimxan",
"Pecniyonuka", "Xanr razetu", "bakunckuit pabounit" u "BecTHuke
Koncrutynmonnoro Cyna AzepOaiimkanckoit PecrryOnuku".

6. [locTaHoBIIeHHE SIBISETCS OKOHYATEIbHBIM U HE MOYKET OBbITh
OTMEHEHO, M3MEHEHO WIM O(PHUIMAIHLHO HCTOJIKOBAHO HU OIHUM
OpraHOM WJIU JIULIOM.
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TODBIRLOR

Yanvar aymnin 19-da 20 Yanvar sohidlarinin xatirosi
Konstitusiya Maohkomasinda ehtiramla anilib

=
E ]

20 YANVAR

XALQIMIZIN MIiLLI QURUR GUNU

Azarbaycan Respublikasinin
Konstitusiya Mahkameosi

XX asrde insanliga qarsi toradilmis qirginlarin en dehsatli se-
hifalerindon olan 20 Yanvar faciesi xalqimizin qan yaddasina
obadi hakk edilmisdir. Bu hadiseler Azarbaycanin goelacak tale-
yino, milli azadliq heroekatinin daha da giiclonmesina, miistoqil-
liyimizin barpasina miihiim tasir gostarib.

Qanli Yanvar gohidlerinin aziz xatirasi her il oldugu kimi, bu
il do Konstitusiya Mahkemasinde ehtiramla yad edilmisdir. Fa-
cionin 32-ci ildonlimii ile alagedar Konstitusiya Mehkemasinin
kollektivi Sehidlar xiyabanini ziyarat ederak, 20 Yanvar sohid-
lorinin oziz xatirasini ehtiramla anmigdir.

Sonra Konstitusiya Maehkemasinde anim tadbiri kecirilmisdir.

153



ovvalce facie qurbanlarinin xatiresi bir deqiqgelik siikutla yad
olunub.

Morasimde ¢ixis edon Konstitusiya Mehkemasinin sadri For-
had Abdullayev Qanli Yanvar facioesini miistoqil Azarbaycanin
tarixinde miithiim doniis noqtesi, istiglal yolumuzun baslangici
kimi giymetlendirib. Bildirilib ki, Azarbaycanda viiset tapmis
milli azadliq harakatin1 bogmaq magqsedile sovet ordusunun Ba-
kiya ve respublikanin bir ne¢o rayonuna yeridilorok Azarbaycan
xalqina qars1 misli gdriinmemis qirgin téretmesi ilo SSRI Kons-
titusiyasinin, eloce do insan hiiquqlar1 ile bagli beynelxalq hiiquq
miigavilalerinin bir sira normalar1 kobudcasina pozulmusdur.
Giinahsiz insanlarin gatle yetirildiyi hamin gecade c¢oxlu sayda
dinc sakin 6ldiiriilmiis, yiizlerle insan yaralanmis ve itkin diis-
misdiir. Dovlet emlakina ve 6zal miilkiyyate kiilli miqdarda zi-
yan dayib.

Vurgulanib ki, xalqini bu agir giinlerde toek qoymayan timum-
milli lider Heydor Sliyev yanvarin 21-de Azerbaycanin Moskva-
daki daimi niimayeandaliyine goloerak terror aktini pisloyen tarixi
boyanatla ¢ixis etmisdir. Ulu Onder 6ziiniin ve aile iizvlerinin
hayatinin toehliike altinda olmasina baxmayaraq, boyiik cosarat
gostororak 20 Yanvar faciesine siyasi-hiiquqi qiymat vermis,
ovaxtki SSRI ve respublika rohborlorinin giinah1 ve xeyaneti
iiziinden toradilmis bu cinayetin hiiquga, demokratiyaya, huma-
nizmo zidd oldugunu gostormisdir.

Diqqgete ¢atdirilib ki, Umummilli Liderin 1993-cii ilde siyasi
hakimiyyate qayidisindan sonra 20 Yanvar faciasinin bas vermo-
sinin sebablorinin arasdirilmasi ve onu téradenlerin masuliyye-
to colb olunmasi istigametinde mithiim addimlar atildi.

Ulu Onderin sohid ailelerini ve olilleri dévlet qaygisi ile oha-
to etdiyini vurgulayan sadr bildirib ki, Umummilli Liderin siyasi
xottini ugurla davam etdiron Prezident ilham Oliyev sohid ailo-
larinin ve saglamliglarini itirmis sexslarin problemloarinin dovlet
soviyyosinda hollini miithiim vezifalorden biri kimi qarsiya moq-
sad goyub. Dovletimizin bas¢isinin Serencami ile 20 Yanvar seo-
hidlerinin ailelerine Prezident toqaiidii toyin edilib ve daim yar-
dimlar gosterilir. Sehidlerin xatiresinin ebadilesdirilmasi maq-
sodile dlkemizde bir ¢ox abide kompleksloari yaradilib. Birinci
vitse-prezident, Heyder 9liyev Fondunun prezidenti xanim Meh-
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riban Oliyeva da sohid ailelarine har zaman xiisusi digget ve
qayg1 ile yanasir, onlarin sosial tominati istigamoatinde mithiim
islor gortliir.

Sedr vurgulayib ki, Qanli Yanvar faciesi gohidlerinin qani
yerde qalmadi. 20 Yanvar sohidloerinin gehremanliq salnamesini
44 giinliik Voton miiharibasinin gohromanlar1 davam etdirdilor.
Azorbaycan Respublikasinin Prezidenti, Silahli Qiivvelerin Mii-
zoffor Ali Bas Komandani [lham Oliyevin rohberliyi ile resadet-
li Ordumuzun Vaten miiharibasinde qazandigi boyiik Qoelabe
dovletciliyimizin tarixinde daim xiisusi yer tutacaq. Isgal altin-
daki torpaqlarimizin azad edilmasi vo dovletin erazi biitovliyii-
nilin tomin olunmasi hem de vetandaslarin Konstitusiyada tosbit
olunmus hiiquqlarini barpa, dovletin asasini barqoerar etdi.

Anim marasimind yekun vuran Foerhad Abdullayev geyd edib
ki, yaddasimizdan he¢ vaxt silinmoeyoacok 20 Yanvar facioasi
Azoarbaycanin tarixinde milli qlirur ve iftixar giinii kimi ebadi
qalacaq.
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Konstitusiya Mahkamasinda Xocal soyqiriminin
30-cu ildoniimii ilo bagh tadbir kecirilib

A

iy
26 FEVRAL 1992 @

Azarbaycan Respublikasinin
Konstitusiya Mahkemasi

Fevralin 24-da Azerbaycan tarixinin an dehsatli sehifelarin-
don biri olan Xocal1 faciesi ile bagli Konstitusiya Mohkemasin-
do anim tedbiri kecirilib.

Anim todbirinde avvealce Xocali soyqirimi sohidlarinin xatire-
si bir deqigelik siikutla yad edilmisdir.

Todbiri agan Konstitusiya Mehkemaesinin sedri Forhad Abdul-
layev geyd edib ki, Xocal1 gotliam1 Ermenistanin uzun illoerden
boari Azerbaycana garsi hayata kecirdiyi planlasdirilmis etnik to-
mizloema ve tacaviiz siyasatinin torkib hissasi idi. Soyqirimin
torodilmoesine gore Ermenistanin o zamanki siyasi-harbi rohbaor-
liyi masuliyyot dasiyir ve bu emalin iddia miiddati yoxdur.

Azorbaycan Respublikasinin Prezidenti [lham ®liyevin Xoca-
I1 soyqiriminin otuzuncu ildoniimii haqqinda imzaladig1 Seran-
camda geyd olundugu kimi, 1992-ci il fevralin 25-den 26-na ke-
con geco Ermanistan silahli qiivveleari beynoalxalq hiiququn nor-
ma vo prinsiplarini kobudcasina pozaraq ke¢mis sovet ordusunun
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Xankendide yerlason 366-c1 alayinin istirak: ile Xocal1 sohearina
hiicum etdi ve dinc ahaliye misli gériinmemis goddarligla divan
tutdu. Xocal1 soyqirimi zamani 106 gadin, 63 usaq, 70 qoca ol-
magqla 613 soxs mohz azerbaycanli olduqlarina gore aglasigmaz
vohsilikla gatle yetirildi, 487 dinc sakin agir yaralandi, 1275 na-
for ise girov gotiiriildii.

Sadr bildirib ki, har il diinyanin miixtelif 6lkalerinde ¢oxsay-
11 todbirlar toskil edilir. Yanvarin 28-do Azerbaycan Respublika-
sinin Prezidenti Ilham Bliyev Xocali soyqiriminin otuzuncu ildo-
niimii haqqinda Serencam imzalay1b.

Vurgulanib ki, Xocali soyqirimi1 Azarbaycan tarixine on doh-
sotli vo faciali sehifelerden biri kimi daxil olub. Xocali ele bir
yasayls moskoni idi ki, o, Azarbaycan tarixinin qodim ddvrlerin-
don miiasir dovre goder tarix vo madeniyyeat enanalarini 6ziindo
oks etdirirdi. Ermeni isgali dovriinde maddi madeniyyat abide-
lorinin mahv edilmesi ve diinyanin an goedim mezarliglarindan
sayllan Xocal1 gobiristanliginin darmadagin olunmasi ermeni
vandalizminin bariz nlimunasi olmaqla yanasi, diinya moadaniy-
yotine qarst da zorakiliq aktidir.

Azorbaycan xalqinin tarixinde en ganli sehifalerden olan Xo-
cali soyqirimina siyasi-hiiquqi qiymetin yalniz imummilli lider
Heydor Sliyevin hakimiyyete qayidisindan sonra verildiyini vur-
gulayan Konstitusiya Mahkemasinin sadri geyd edib ki, mahz
Ulu Ondorin tesebbiisii ile 1994-cii il fevralin 24-de Milli Mac-
lis “Xocal1 Soyqirimi Giinli haqqinda” gerar gebul edib.

Qeyd olunub ki, azerbaycanlilara qars1 Xocali ile yanasi, bir
sira diger yasayls montagoalorinde toradilmis kiitlovi gatllor, asir
diismiis ve girov gotiiriilmiis sexslore qarsi toradilmis isgencelar
hazirda 6lkemizin hiiquq-miihafize orqanlari terafinden arasdiri-
lir, cinayeatlorle bagli beynsalxalqg mahkemselara vasatetlor veri-
lir, homin cinayatloarin toskili ve toradilmasinde istirak etmis di-
gor soxslorin miiayyon edilib moévcud qanunvericiliye asason ci-
nayot mosuliyyatine colb olunmasi istigametindoe islor davam et-
dirilir, zoruri addimlar atilir.

Vurgulanib ki, Azerbaycan Respublikasinin Prezidenti Ilham
Oliyev Xocali gotliaminin beynalxalq ictimaiyyoto catdirilmasi
vo diinya dovletlari terafinden tanidilmasini, facie qurbanlarinin
xatirosinin abadilesdirilmasini, onlarin aile iizvlerinin ve yaxin-
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larinin sosial miidafiesinin giiclondirilmasini hemise digget mer-
kozinde saxlayir.

Sedr Xocali soyqiriminin diinyaya catdirilmasi istigametinde
Heydor Oliyev Fondunun heyata ke¢irdiyi mithiim layihaloeri
geyd edib, Azarbaycan Respublikasinin Birinci vitse-prezidenti
xanim Mehriban 9liyevanin bu sahedeki misilsiz xidmetlorini
xUisusi vurgulayib. Bildirilib ki, mahz bu ugurlu fealiyyat natice-
sinde hazirda diinyanin bir sira 6lkeleri, ABS-1n 20-den ¢ox sta-
t1, homg¢inin beynoalxalq teskilatlar Xocali gatliaminin soyqirimi
kimi taninmasi1 baroede gorarlar gebul edib. Bu saylerin natice-
sinde artiq diinya ictimaiyyeti Xocali faciosi ile bagli daha ¢ox
moelumatlidir. Hazirda Xocali soyqirimi bir sira 6lkeler terafin-
den taninib ve facioye beynoalxalq siyasi qiymet verilib.

Forhad Abdullayev diqgeate ¢atdirib ki, Heyder Sliyev Fondu-
nun vitse-prezidenti Leyla Oliyevanin toasebbiisii ilo 2008-ci il
mayin §-den baglanmis “Xocaliya adalat!” beynoalxalq kampani-
yas1 bu soyqirimi haqqinda heqigatlorin diinya dovlatlori ve bey-
nalxalq ictimaiyyat torofindon tanidilmasinda miihiim rol oyna-
yib. Bu kampaniya ¢ar¢ivasinde har il ylizden ¢ox dlkeds genis-
miqyash tedbirler hoyata kegirilir.

Sedr vurgulayib ki, Azerbaycan Respublikasi Prezidenti, Si-
lahli Qiivvelorin Miizeffor Ali Bas Komandani Ilham Oliyevin
rohberliyi ile resadatli Ordumuzun Veten miiharibesinda bdyiik
Qoloabesi dovletgiliyimizin tarixinde daim xiisusi yer tutacaq. Is-
gal altindaki torpaglarimizin azad edilmesi ve dovlatimizin ora-
zi biitovliiylinlin temin olunmas1 hem de vetendaslarin Konstitu-
siyada tasbit edilmis hiiquglarini barpa, dovlatin asasini berqoerar
etdi.

Otuz il davam etmis isgala son qoyulmaqgla, beynoalxalq hiiquq
normalarmin aliliyi temin edildi. Azerbaycanin isgal olunmus
orazilerinden Ermenistan qosunlarinin dorhal ¢ixarilmasina dair
BMT Toahliikesizlik Surasinin 1993-cii ilde gebul etdiyi gotna-
moalori Ermenistan terofi icra etmakdon boyun qagirsa da, Mii-
zoffor Ali Bas Komandan Ilham Bliyevin rohberliyi ile resadet-
li Azarbaycan Ordusu 44 giin davam eden Vaton miitharibasindo
0z slicaati ile bu gotnamalerin icrasini tomin ederak 6lkemizin
arazi biitovliiylinli borpa etdi. Beloliklo, Xocal1 faciosi sehidlori-
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nin qani yerde qalmadi. Xocali soyqirimi sehidlarinin intigamini
44 giinliik Voaton miiharibasinin gehromanlar1 aldilar.

Hiiqugda “Cinayet olan yerde ceza da olmalidir” prinsipini
diqgete catdiran Forhad Abdullayev Xocalida azerbaycanlilara
qars1 gatliam toredenlarin layiqli cezalarini alacaglarini vurgula-
y1b. Bildirib ki, Xocali soyqirimina hiiquqi qiymet verilmoli vo
bu dohsatli facieni toredenler layiqli cezalarini almalidirlar.

Todbirin sonunda sadr qeyd edib ki, Xocali heqigatlorinin
dlinya ictimaiyyatine c¢atdirilmasi har bir azerbaycanlinin borcu-
dur. Azerbaycan xalq1 Xocali faciesini he¢ vaxt unutmayacaq.
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Konstitusiya Mohkomasinda kegirilon Koniillii Progqraminda
istirak edon gonclaro sertifikatlar toqdim edilib

7' "v’%‘ ‘ \ﬂ‘ 'l:‘:‘v‘ *w* r \ &

Mart aymnin 1-da konillii olaraq fealiyyeate colb edilen bir
qrup gonce “Koniillilik fealiyyeti hagqinda” Azerbaycan Res-
publikasinin Qanununa miivafiq olaraq, Azerbaycan Respublika-
s1 Konstitusiya Mahkemasinde konilli kimi iki ay miiddetinde
foaliyyoat gostororok miiqavile 6hdsliklarini ugurla basa vuran
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gonclorin hor birine Azerbaycan Respublikasinin Konstitusiya
Mohkoemesi torofindon xiisusi sertifikatlar toqdim edilmisdir.
Bu, onlarin emak foaaliyyetine ugurlu bir ke¢id fiirsati olacaq.

Maohkemenin faaliyyetindoe istirak edon koniilliilor Baki Dov-
lot Universiteti vo ADA Universitetinin hiiqugsiinas ixtisas1 tizro
oxuyan tolabealoridir.

Kontilliilor, Azerbaycan Respublikasi1 Konstitusiya Moehkeme-
si Aparatinin miixtalif sobe vo sektorlarinda tocriibe kecorok,
voatondaslarin gebulunda bilavasite istirak etmis, selahiyyatli
subyektlorin sorgu ve miiraciatloeri, homg¢inin vetondaslarin sika-
yotlorinin dyronilmasi prosesi ilo yaxindan tanis olmuslar.

Azoarbaycan Respublikasi Konstitusiya Moehkemasindoe hoyata
kecirilon Koniillii Proqgraminda kontlli kimi istirak etmoak arzu-
sunda olan goncloarin senadlerinin gobulu davam etdirilir.
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