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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi1 Miilki Macollasinin
746-c1 maddasinin istehlak kreditlorina tatbiqinin
miimkiinlityiit baximindan sorh edilmasina dair

27 may 2019-cu il Baki sohori

Azoarbaycan Respublikasi Konstitusiya Mehkemasinin Plenu-
mu Forhad Abdullayev (sadr), Sona Salmanova, Siidabs Hasano-
va, Rovsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze,
Mahir Muradov, Isa Necefov ve Kamran Sefiyevden (meruzogi-
hakim) ibarat torkibda,

moahkomo katibi Foraid Sliyevin,

maraqli subyektlorin niimayendalori Baki sehari Noasimi Ra-
yon Mahkemasinin hakimi Ramin Xolilov ve Azarbaycan Res-
publikas1 Milli Maclisi Aparatinin inzibati ve herbi ganunveri-
cilik sobasinin meslahat¢isi Kemale Pasayevanin,

ekspert Baki Dovlat Universitetinin Hiiquq fakiiltesinin Miil-
ki proses vo kommersiya hiiququ kafedrasinin dosenti, hiiquq
lizro folsafe doktoru Miibariz Yolgiyevin,

miitoxassislor Azarbaycan Respublikas1 Maliyye Bazarlarina
Nozarat Palatasinin Hiiquqi teminat idarasinin kicik hiiqugsiina-
s1 Ginay Mahmudova ve Azearbaycan Banklar Assosiasiyasi
ekspert qrupunun sadri, vekil Qorxmaz Agayevin istiraki ile,

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddesi-
nin VI hissesine miivafiq olaraq xiisusi konstitusiya icraati qay-
dasinda a¢iq mehkamoe iclasinda Azarbaycan Respublikas1 Miil-
ki Macolloasinin 746-c1 maddesinin istehlak kreditloerine tatbiqi-
nin mimkiinliiyii baximindan sarh edilmesine dair Baki seheri
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Nosimi Rayon Moahkomasinin miiracioti asasinda konstitusiya
isino baxdi.

[s lizro hakim K.Sefiyevin meruzesini, maraqli subyektlorin
niimayondoalarinin ve miitexassislerin ¢ixislarini, ekspertin ro-
yini dinleyib is materiallarini arasdirib miizakire edarek, Azor-
baycan Respublikasi Konstitusiya Mehkemasinin Plenumu

MUOYYONETDI:

Baki sohoari Nosimi Rayon Meahkemaesi Azerbaycan Respub-
likasinin Konstitusiya Mehkemasina (bundan sonra — Konstitu-
siya Mohkomasi) miiraciet ederok Konstitusiya Mohkomaesi
Plenumunun “Azerbaycan Respublikasi Miilki Maocellesinin
477.0.1-ci maddeasinin homin Macallenin 470.2-ci maddasi vo
“Ipoteka haqqinda” Azerbaycan Respublikasi Qanununun 1.0.8
vo 10.5-ci maddeloari, eloco do Azoarbaycan Respublikas1 Miilki
Macollasinin 269.11 ve 307.4-cii maddalerinin “Ipoteka haq-
qinda” Azerbaycan Respublikasi Qanununun 3.2 ve 10.5-ci
maddsloeri ile alagali soekilde sorh edilmasine dair” 2018-ci il 31
may tarixli Qoerarinda (bundan sonra — Konstitusiya Mehkamasi
Plenumunun 2018-ci il 31 may tarixli Qerar1) oks olunmus
“borc vermok vod edildikde ved edon borc vermoayi miiqavilode
ayr1 qayda nazerde tutulmayibsa her hansi sert qoymadan 6hde-
sine gotiiriir ve yalniz Miilki Macallenin 746-c1 maddesinds ne-
zordo tutulan halda borc vermoekden imtina edo biler” hiiquqi
movgenin istehlak kreditlorine samil olunub-olunmamasina ay-
dinliq getirilmasini xahis etmisdir.

Miiracietdon malum olur ki, V.Hemidova Bak1 sohari Nosimi
Rayon Moehkemasine miiraciet edoraek “Kapital Bank™ Agiq
Sehmdar Coemiyyatine qarsi kredit xotti miiqavilesi iizre limitin
borpasi barade iddia qaldirmisdir. Iddia telebi onunla asaslandi-
rilmigdir ki, bank terefinden kredit limitinin azaldilmas1 Konsti-
tusiya Mahkemaesi Plenumunun yuxarida qeyd edilen Qerarinda
oks olunmus hiiquqi movgelara uygun deyildir.

Miiraciatde qeyd olunur ki, bankla borcalan arasinda baglan-
mi1s miiqaviloyo osasen, kredit xatti miiqavilesinin mebloginin
kreditor terafinden birterafli qaydada (mesalen, bankin siyasa-
tinin vo ya bazar seraitinin deyismasi (devalvasiya ve s.) nati-
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cosinde miistorinin 6dema qabiliyyetinin pisloeseceyi gozloni-
lorse vo s.) azaldilmasinin miimkiin olmas1 kredit risklorinin ¢e-
vik vo semaersli idare edilmasini tomin etmis olar.

Konstitusiya Mahkemasinin Plenumu miiracietde qaldirilan
masoalenin sorh edilmesi ii¢iin, ilk ndvbade, Konstitusiya Mah-
komesi Plenumunun 2018-ci il 31 may tarixli Qerarinda oks
olunmus beazi hiiquqi movgelarin agigqlanmasini zeruri hesab
edir.

Kredit xotti miigavilelari bank miistarilerinin rahatligini te-
min etmoak, maliyye xidmatlorine ¢ixis imkanlarini sadelosdir-
moak maqsadi dasiyir. Bu ciir miigavilelera gore, bank miisteri-
nin miraciatine asason toraflarin qarsiliqli raziligi ile miieyyen
edilmis gaydada onun kredit miiraciati lizro toedbir gérmayi 6h-
desine gotiiriir. Kredit xatti miigavilesinin maqgsadi teraflerin
golacoak miilki (iqtisadi) miinasibeatlorinin teskilidir.

Kredit xatti miiqavilasinin tatbiqi beynsalxalq tocriibadan ire-
li galmoakle bank sektorunda miisterilerin maliyye resurslarina
effektiv ¢ixis imkanlarinin yaradilmasi meaqgsadi dasiyir. Kredit
xattinin agilmasi naticesinde miistori daha qisa zamanda bank-
dan kredit ala bilir, hem¢inin miiqavileden irali gelen faiz 6hde-
liyi miisteri torafinden kredit gotiiriildiikden sonra ve istifade
olunmus moeblage miinasibatde emalo golir.

Toroflorin irade ifadasini oks etdiron ve onlarin qarsiligh hii-
quq ve vazifelarini miilayyan edon kredit xotti miigavilasi niy-
yot razilagsmasi deyil, miiqavile kimi gebul olunmalidir.

Kredit miiqavilasi gqanunvericilikde borc miiqavilasinin bir
novii kimi miieyyen edilmisdir. Bels ki, Miilki Macsallonin borc
miiqavilesinin anlayisina aydinliq geatiren 739.1-ci maddeasine
asasan, istirak¢ilardan biri (borc veren) pula ve ya diger avez
edilon agyalara miilkiyyat hiiququnu digar istirak¢iya (borc ala-
na) kecirmoayi 6hdesine gotiiriir, digoar istirak¢1 (borc alan) ise
aldiqlarin1 miivafiq olaraq pul ve ya eyni keyfiyyatdo vo miqg-
darda olan eyni novlii esyalar soklinde borc verene qaytarmagi
Ohdeasine gotiiriir.

Homin Macellonin 739.2-ci maddasine gore ise borc miiqavi-
lasinin predmeti hor hans1 pul mablagi olduqda, o, kredit miiqa-
vilesi adlandirilir.



Kredit toskilatlar1 ve miistorilor arasinda kredit miinasibotle-
rinin osaslar1 “Banklar haqqinda” Azerbaycan Respublikasinin
Qanunu (bundan sonra — “Banklar haqqinda” Qanun) ile miiay-
yon edilmisdir. Homin Qanunun 1-ci maddesine asasen, bank
krediti — baglanmis miiqaviloye uygun olaraq qaytarilmagq,
miloyyon miiddate (miiddetin azaldilmasi hiiququ ile) ve faizler
(komisyon haqlar) 6denilmek sortile, tominatla ve ya toeminatsiz
miioyyon mablegde verilon borc pul vesaitidir.

Kredit miiqavilesi ikiterafli miiqavilelerden olub, baglanma-
s1 il har iki teref, yoni hem kredit alan, heam de kredit veron
liciin miileyyon veazifeler yaratmis olur. Kredit miigavilasine
asasen, kreditor miiqavile ile nazerde tutulmus hacmde ve sort-
lorde pulun (kreditin) borcluya verilmasi 6hdsaliyini, borclu ise
bu mablagin qaytarilmasi ve faizlerin 6denilmasi 6hdealiyini 6z
lizerine gotiiriir.

Miigavilelarden irali golon 6hdeliklerin vicdanla yerinoe yeti-
rilmasi, i1lk novbede, tereflorin ganuni maraqlarina ve miilki
dovriyyenin sabitliyine xidmat edir. Kredit miiqavilesi tizre 6h-
deliklerin vaxtinda icra edilmasi do geyd edilon magsadlerle
yanasi, banklara gostoerilon etimadin artmasina miisbat tosir gos-
tormokla, dovletin iqtisadi-maliyye veziyyatinin stabilliyini ve
inkisafini1 temin edir.

Miiraciatde gostorilon kreditin novleri ile elagadar qeyd edil-
moalidir ki, miilki qanunvericilikde kreditlorin ndvlere ayrilmasi
birbasa nazearde tutulmasa da, bank kreditlerinin istehlak, dasin-
maz omlak ve biznes kreditlori kimi formalar1 forqlendirilir.

Belo ki, “Banklar haqqinda® Qanunun 32.1.2-ci maddasine
goroe, banklar kreditlerin (toeminatli ve/ve ya tominatsiz) veril-
masi, o ciimladan istehlak ve ipoteka kreditlesdirilmesi, reqres
hiiququ ile ve ya bele hiiquq olmadan faktoring, forfeyting, li-
zinq xidmetlori ve diger kreditlosdirma ndvlerini miieyyen et-
mokle 6z fealiyysetlorini qura bilerler.

Habelo Azerbaycan Respublikasinin Maliyye Bazarlarina
Nozarot Palatasinin 2019-cu il 30 yanvar tarixli Qorari ilo tos-
diq edilmis “Banklarda kredit risklorinin idare edilmoasi Qayda-
lar1”nin (bundan sonra — Qaydalar) 2.1.4-cii bondine gora, isteh-
lak krediti sahibkarliq ve ya peso foaliyyoti, habelo dasinmaz
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omlakin alde edilmesi veo tikintisi ile bagli olmayan maqsadler
ti¢lin fiziki soxslere verilon kreditdir.

Istehlak kreditlori iizre miinasibetlor kreditorla borcalan ara-
sinda baglanan miigavile asasinda yaranmaqla kredit miiqavile-
sino dair imumi qaydalara osaslanir.

Konstitusiya Mehkamesinin Plenumu 2018-ci il 31 may tarix-
li Qorarinda kredit miiqavilesinin, bir qayda olaraq, konsessual
miigavilelere aid edildiyini, miigavile lizre hiiquq ve 6hdelikla-
rin ise miigavilenin qliivveye mindiyi (imzalandig1) andan ama-
lo goldiyini gostormisdir. Homin Qerara gora, kredit xotti mii-
qavilesinin “bu miiqavile bankin kredit vermok voadini ifade et-
mir”’ qeydi mehkemolor torofinden yalniz Miilki Macallenin
746-c1 maddasinin telableri baximindan qiymetlondirilmalidir.
Borc vermayi vad etmak dedikde, kreditorun her hansi sart qoy-
madan ilk taleble borc alana borc predmetini (pulu) teqdim et-
mosi basa disiiliir. Borc vermoak vad edildikde ved eden borc
vermayi miiqavilede ayr1 qayda nazerde tutulmayibsa har hansi
sort qoymadan Ohdesine gotiiriir. Belo ki, Miilki Macallanin
746-c1 maddesine gora, borc vermak vad edildikde ved eden
borc vermoakdoan o halda imtina eds biler ki, diger terafin emlak
voaziyyati borcun qaytarilmasi tigiin tohliike toredecek deracads
pislosmis olsun.

Goriindiiyii kimi, Konstitusiya Mehkemasinin Plenumu mov-
cud ganunvericilik normalarinin teleblerindan ¢ix1s edarak kre-
ditin ndvlerini foerqlondirmamis ve bank terefinden kreditin ve-
rilmasindon imtina edilmasinin mimkiinliiyiinii Miilki Macalla-
nin 746-c1 maddesine uygun olaraq yalniz borclunun amlak ve-
ziyyotinin borcun gaytarilmasi ii¢lin tohliike toredecek derace-
do pislesmis olmasi ile mehdudlagdirmisdir.

Qeyd olunmalidir ki, ganunverici borc veranin amlak mena-
feyinin pozulmasinin qarsisini almaq, miilkiyyet hiiququnun
miidafiasini tomin etmoak maqsadile kreditora kredit risklorinin
monitorinqgini hoyata ke¢irmok, borclunun maliyye veziyyetine
nozarot etmok solahiyyati vermisdir.

Qaydalarin 2.1.1-c1 bandine gore, kredit riski — borcalanin,
emitentin ve ya kontragentin 6z 6hdaliyini miigavile ile miiey-
yon olunmus sertlorde icra ede bilmemaesi naticesinde itkinin
yaranmas1 riskidir.



Qaydalarin 10-cu bondina gore, bank torofinden kredit risk-
lorinin monitorinqi maqsodile asagidakilar hoyata kegirilir:

— borcalanin, kontragentin vo emitentin maliyyo gostoricilori,
borc yiikii ve likvidliyi tehlil edilir;

— borcalanin ve emitentin 6hdolik {izro @sas moeblog vo faiz
borclar ilo bagl 6deme davranisi izlenilir;

— 1iqtisadiyyatda bas veren dayisikliklerin teminatin bazar
qiymatina tasiri Olgiiliir;

— modvcud oldugda borcalanin, kontragentin ve emitentin kre-
dit reytingi, habelo qiymsatli kagizlarinin bazar qiymsati izlenilir;
— kredit telebinin toyinati iizro istifade edilmasi yoxlanilir.

Hoyata ke¢irilon monitoring tedbirleri naticesinde borclunun
omlak veziyyetinin borcun qaytarilmasi ii¢iin tohliike toredecek
deracede pislesmis olmasi miieyyen edilerse, bank Miilki
Macollonin 746-c1 maddesine uygun olaraq borc vermoekden
imtina edo biler.

Borclunun emlak veziyyetinin borcun gaytarilmasi ii¢lin toh-
lilke toredecok deracade pislosmis olmasi ise onun 6deme qa-
biliyyetinin asagi diismasidir ve bu, is yerinin itirilmesi, @amak
haqqinin azaldilmasi, borclunun amlaki tizerine habs qoyulma-
s1, basqa kreditlerin gotiiriilmasi naticasinda borc yiikiiniin art-
masi, kredit 6hdaliyinin vaxtinda icra edilmemasi vo dhdeliyin
vaxtinda icra edilmoasine maneo yaradan hallarda, habele qanun-
vericiliye uygun olaraq miigavilede nazerde tutulmus diger hal-
larda bas vero biler.

Bank toerofinden birterofli qaydada kreditin mebloginin azal-
dilmas1 ve kredit sortlorinin deayisdirilmasi ile elagadar qeyd
olunmalidir ki, Miilki Macallonin 420-ci maddesi ilo toklif et-
mis torofin sahibkarliq fealiyyeti ilo mesgul olmayan fiziki
soxslor baresinde tetbiq etdiyi miigavilenin standart sertloerin-
don etibarsiz hesab ediloenlar miiayyon edilmisdir. Bels etibarsiz
hesab edilon sortlorden biri de Miilki Macsallenin 420.1.4-cl
maddesinde gosterilmisdir. Qeyd edilon maddaye gore, toklif
etmis torofo vod olunmus isi deyismoek ve ya ondan imtina hii-
ququ veran miiddealar, bu barade razilagsma miiqavilenin diger
torafi liclin gqeyri-moagbul oldugu halda (deyisiklik edilmasi sor-
ti) etibarsiz sayilir.
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ovvalcadon miieyyenlesdirilmis miiqavile sortlerinin birte-
rofli qaydada deyisdirilmasinin ganunla mahdudlasdirilmasinin
asas magsadi ondan ibaratdir ki, standart sertli miigavilelerde
voatondas (fiziki sexs) iqtisadi cehatden zeif terof kimi ¢ix1s edir
vo hiiquglarinin xiisusi miidafiasine ehtiyac duyur. Kredit miiqa-
vileleri do bir qayda olaraq, standart sortli miiqavilalerden olub,
ovvalcadon bank terafinden miioyyen edilmis sortlorle istehlak-
ctya toklif olundugundan, vetendas (fiziki sexs) teref kimi bu
miigavilelarin mazmununa tesir etmak imkanina malik olmur.
Belo olan halda ise istehlak¢i ilo baglanan kredit miiqavilesinin
sortlorinin sonradan bank terefinden birtoerafli qaydada deyisdi-
rilmasi istehlak¢1 hiiquglarinin ganunla miieyyen edilmis qayda-
da pozulmasina gotirib ¢ixara biler.

Konstitusiya Mehkemesi Plenumunun “Azerbaycan Respub-
likas1 Miilki Mocollosinin 399.3, 399.4, 445 vo 449-cu maddo-
lorinin bazi miiddealarinin serh edilmasine dair” 2014-cii il 24
dekabr tarixli Qorarinda gostorilmisdir ki, 6hdelik hiiququnda
miigavilenin standart sortlorine dair normalarda soffafliq prinsi-
pinin torkib hissasi kimi miioyyenlik prinsipi (telabi) movcud-
dur. Homin prinsipe asasen, miiqavilenin standart sertloerinde
dispozisiya sortlori ve hiiquqi neticaler ele deaqiqlikle tesvir
olunmalidir ki, bu zaman bir torafdon miigavilenin standart sort-
lorinin istifadegisi ii¢lin asaslandirilmamis heg¢ bir giymetlondir-
mo azadligl imkanlar1 yaranmasin, diger torofden ise miiqavile
torafinin kenar yardim olmadan miimkiin qoder aydin ve sade
sokilde 6z hiiquglarini miieayyenloesdire bilmasi (onun bu hiiqug-
lar1 hoyata kecirmosinin garsisinin alinmamasi {ligiin) miimkiin
olsun. Miigavilenin standart sartloeri tofsir edilerken rast galinen
biitiin geyri-miioyyonliklor, onlar1 6ziinde oks etdiren sortlorin
miigaviloye daxil edilmasini toklif etmis torafin ziyanina (aley-
hinoe) tefsir edilir (Miilki Macallonin 419.1, 419.2 ve 420.1.2-ci
maddoelori).

Gostorilonlore asason Konstitusiya Mehkemasinin Plenumu
asagidaki neticoyo golir:

— Miilki Macaollonin 746-c1 maddesi istehlak kreditlerine do
samil edilir. Homin maddenin taleblerine ve bu Qerarin tosviri-
osaslandirict hissasinde gostorilonlera uygun olaraq, borc ala-
nin amlak veziyyati borcun qaytarilmasi iigiin tohliike térade-
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cok deracade pisloesdiyi toqdirde, bank (borc veran) kreditin ve-
rilmasinden imtina eda biler.

Azoarbaycan Respublikasi Konstitusiyasinin 130-cu maddosi-
nin VI hissesini vo “Konstitusiya Mehkomaesi haqqinda” Azer-
baycan Respublikasi Qanununun 60, 62, 63, 65-67 ve 69-cu
maddelarini rehber tutaraq, Azarbaycan Respublikasi Konstitu-
siya Mehkamaesinin Plenumu

QORARA ALDI:

1. Azerbaycan Respublikasi Miilki Macsallasinin 746-c1
maddasi istehlak kreditlorine de samil edilir. Homin maddenin
toloeblorine ve bu Qerarin tosviri-aesaslandirict hissasindo gosto-
rilenlere uygun olaraq, borc alanin emlak veziyyeti borcun qay-
tarilmasi ti¢iin tohliike toredecek deracede pislesdiyi teqdirde,
bank (borc veran) kreditin verilmasindon imtina ede biler.

2. Qorar darc edildiyi giinden qiivveye minir.

3. Qorar “Azoerbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabo¢i” qozetlorinde, “Azerbaycan Respublikasi Konstitusiya
Mohkemaesinin Malumati”nda derc edilsin.

4. Qorar qotidir, he¢ bir organ ve ya soxs torofinden logv
edila, deyisdirile ve ya resmi tofsir edile bilmez.
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NMEHEM A3EPFANIJKAHCKOI PECIIYBJINKHA

IIOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYIA
A3BEPBAUIIXKAHCKON PECITYBIIUKU

O TonkoBannu crarbu 746 I'paxkaaHCcKoOro Kogekca
A3sepoaiigkanckoil Pecry0iMKH ¢ TOYKH 3peHUsT BO3MOKHOCTH
NpUMeHeHHsl K NOTPe0UuTeIbCKUM KpeauTam

27 mas 2019 roga ropoxa baky

[Inenym KonctutynumonHoro cyma AszepOaiimkanckoi Pecmy0-
auku B coctaBe Papxana AOnynnaeBa (mpexncenarenb), CoHbI
CanmanoBoit, Cynabsl I'acanoBoii, Pormana Icmaunmosa,
Jlxeiixyna I'apamkaeBa, Padasns I'Bamanze, Maxupa Mypanosa,
Uckl Hamxadosa u Kampana laduea (cyabs-n10kaaauuK),

c ydyacTueM cekpetaps cyna Papauga Anuena,

MpEJCTaBUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB — CYIbHU
Hacumunckoro paitonHoro cyna ropoga baky Pamuna XanuioBa u
KOHCYJIbTaHTa OTJeja aJMUHUCTPATUBHOIO U BOEHHOTO 3aKOHOAA-
tenbcTBa Amnmapara Mwuinu Memxknnca  AzepOaiiakaHcKon
Pecryonmuku Ksmanu [lamraeBoi,

JKCIIEpTa — JAOLEHTa Kaeapsl rpaKIaHCKOTO Mpolecca U KOM-
MEpPUYECKOro MpaBa HOPHUIANYECKOro (akyabrera bakMHCKOTO rocy-
JApCTBEHHOTO YHUBEPCUTETA, JIOKTOpa (uiocoduu Mo MpaBy
My6apuza Morunesa,

CIEUHMAINCTOB — MIIQJIIIETO IOPUCTAa YMPABICHUS IPABOBOIO
obecrieuenusi [TamaTel MO KOHTPOJIO 32 (PUHAHCOBBIMU PHIHKAMU
Azepbaitmxanckor Pecniyonuku [tonait MaxmymoBoil u mpeacena-
Tesl IKCMEpPTHOW rpymnmbl Accoruanuu OaHkoB AszepOaiikaHa,
anBokara ['opxma3za Araesa,

B coorBercTBUM ¢ uacthio VI crartem 130 Koncturtynuwu
Azepbaiixkanckor PecryOonuku Ha ocHoBaHWMU oOparieHus Hacu-
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MHUHCKOIO PailOHHOrO Cyzaa ropozaa baky paccMoTpen B OTKPBITOM
CyneOHOM 3acelaHud B TMOPSAKE 0COOOTO KOHCTUTYIIMOHHOTO
IIPOU3BOJCTBA KOHCTUTYLIMOHHOE JI€JI0 O TOJIKOBAaHUMU CTarbu 746
I’paxxmanckoro kopekca AszepOaiimkanckor PecmyOnuku ¢ TOUKH
3peHUsl BO3SMOXHOCTU MPUMEHEHUS K TOTPEOUTENHCKUM KPEIUTaM.
3acoymas nmokian cynpu K.IlladwmeBa mo nemy, BBICTYIUICHUS
NpeCTaBUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB W CIICIIMAIUCTOB,
MHEHHE JKCIIepPTa, W3Y4YMB M OOCYIMB MaTepuanbl aena, [lnenym
Koncturynuonnoro cyna Aszepbaiimxanckoi Pecryonuku

YCTAHOBNII:

Hacumunckuit paitonsslii cyn ropoga baky, oOpaTwBIIUCH B
Koncrutynmonnsiii cyn Azepbaiimxanckoil PecryOnuku (manee —
KoHCcTUTYIIMOHHBIHN Cy[), TPOCUI BHECTH SICHOCTh B BOIIPOC O TOM,
pacrnpocTpaHsieTcsl JId Ha TMOTPEOUTEIbCKUE KPEIUTHI MPaBOBas
no3unus «lIpu obemanny nperocTaBUTh 3aeM JIMLIO oleraroriee 0os-
3yeTcsl MPEOCTaBUTh 3aeM 0€3 KaKUX-THOO0 YCIOBHIA, €CITH IOTOBOPOM
HE MpelyCMOTPEH MHOM MOPSAA0K, U BIIPaBE OTKA3aThCs OT MPEI0CTaB-
JIEHVS B CITy4ae, IpeayCMOTPEHHOM cTarbeld 746 [ pakaaHCcKoro Koziekcay,
orpaxxeHHass B [locranosnennn Ilnenyma KoHcTuryimonnoro cyna
«O  TonmkoBanuu crateu  477.0.1 I'pakmaHCKOro  KoJEKca
AzepOaiikanckoil PecyOnukn Bo B3aumMoOCBsi3M co crarbeil 470.2
nanHoro Kozekca u crarbsimu 1.0.8 u 10.5 3akona AzepOaiimkaHCKoit
Pecniyomuku «O0 wrmoteke», a Takke TONKOBaHMM crared 269.11 u
307.4 T'paxnmaHckoro kozekca AsepOaiimxaHckoil PecryOmuku Bo
B3aUMOCBS3HU co cTathsiMu 3.2 1 10.5 3akoHa Azepbaiimxanckoii Pec-
yomukn «O6 unoteke» ot 31 mas 2018 rona (nanee — [locranoBneHue
[Tnenyma Koncruryimonnoro cyna ot 31 mast 2018 rona).

N3 obpamenust BoisicHsiercs, uro B.['amumoBa, oOparuBmmcs B
HacumuHckuii paiioHHbIA cyq ropona baky, momana HWCK MPOTUB
OrtkpsiTOro akipioHepHoro oomectsa «Kapital Bank» o Bocctanomne-
HUM JIMMUTA TI0 JIOTOBOPY KpeauTHoW nuHMU. VckoBoe TpeboBaHMe
ObUTO MOTHBHUPOBAHO TE€M, YTO COKpAaIlleHHe OAaHKOM KpPEIUTHOTO JIU-
MUTa HE COOTBETCTBYET MPABOBBIM MO3UIMSIM, OTPAKEHHBIM B BBILIE-
ormeueHHOM [loctanoBnenun [Inenyma KoncturynmonHoro cyna.

B oOpaniennn ormeyaeTcsi, 4TO BO3MOKHOCTb COKpALEHUS Kpe-
JUTOPOM B OHOCTOPOHHEM MOPSAKE CYMMBI JIOTOBOpa KPEIUTHOMN
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JMHUM HAa OCHOBAaHUU JIOTOBOPA, 3aKJIIOYEHHOIO MEXTy OaHKOM U
3a€MILMKOM (K IPUMEpY, €CIU B PE3yIbTaTe U3MEHEHUs MOJIUTUKU
0aHKa WIM PHIHOYHBIX YCIIOBHH (JIeBallbBallUU U TIP.) OXKHUIIAETCS
YXYILICHHUE JIaTeXEeCIOCOOHOCTH KIMEeHTa U Tp.), 00eCeduT rud-
Koe U 3¢ (eKTUBHOE YIpaBlIeHHE KPEIUTHBIMU PUCKAMHU.

JUJ1s1 TONKOBaHMSI MOCTaBJIEHHOTO B oOpaleHnu Bonpoca [lnenym
Koncturynmonsnoro cyna, B MepByO odepe/ib, CUYUTAET HEOOXOTu-
MBIM PacKpbITb HEKOTOPBIE IPABOBHIE MO3ULUU, OTPAXKEHHBIE B
[Toctanosnenunu [Inenyma Koncruryunonsoro cyaa ot 31 mas 2018
roja).

J1oroBOpBI KPEIUTHOM JTMHUKM 00ECIIEUUBAIOT YA0OCTBO I KIIH-
€HTOB 0aHKa, yIpoIIaloT BO3MOXXHOCTH BbIXOZa Ha (PUHAHCOBBIC
yciyru. CorllacHO TakuM J0roBopaM, OaHK 0Osi3yeTcsl Ha OCHOBa-
HUU O0pallleHusl KJIMEHTa MPUHATh MEPHI M0 KpeAUTHOMY oOpariie-
HUIO B MOPSAJKE, YCTAHOBJIEHHOM C OOOIOJHOTO COTJIaCHsl CTOPOH.
[lenbto qoroBOpa KpEeAUTHOW JIMHHUM 3AKJIKOYAETCS B OpraHU3alldH
OyIyIIMX rpaxaaHCKUX (SKOHOMHYECKHUX) OTHOILICHUM.

[Ipumenenue noroBopa KpeAUTHON JIMHHUM, BBITEKAS U3 MEKIY-
HapOJAHOW MpPaKTUKH, MPECIENyeT LEeJdb CO3AaHMs JJs KIMEHTOB
BO3MOYKHOCTEHN 3(PPEKTUBHOTO BBIXO/Ia HA (PUHAHCOBBIE PECYPCHI B
OaHKOBCKOM ceKTope. B pe3ynbrare OTKpBITHS KPEAUTHON JIMHUU
KJIMEHT MOXKET B 00Jiee KOPOTKHE CPOKH MOIYIUTh B OaHKE KPEIHT,
a BBITEKAIOLIEE U3 JOTOBOPa MPOLEHTHOE 00s13aTEIbCTBO BOZHUKAET
1OCJIE TOJIyYEHUs KIIMEHTOM KpPEIUTa M B OTHOLUEHUHU HCIOJIb30-
BaHHOU CYMMBI.

JIOroBOp KpEIUTHOM JIMHUH, OTPAKAIOIIUN BOJICU3bSIBICHUE CTO-
POH U yCTaHABIIMBAIOIINNA UX B3aUMHBIE MPaBa U 00sI3aHHOCTH, JIOJI-
KEH BOCIPUHUMAThCS KaK JIOTOBOp, a HE COINIAILIEHWE O HamMmepe-
HUSX.

KpenutHeiii 1oroBOop OIpenesieH B 3aKOHOAATEIbCTBE KaK BU/I
noroBopa 3aiima. Tak, Ha ocHoBaHuU cTaTbu 739.1 I'paxnaHckoro
KOJIEKCA, BHOCSLIEH SICHOCTh B IOHATHE JAOrOBOpA 3aliMa, OJUH U3
YYaCTHUKOB (3aiiMo/iaBelr) 00s3yeTCsi IEPEBECTH APYTOMY yUaCTHU-
Ky (3a€MIIMKY) MPaBO COOCTBEHHOCTH Ha JICHbI'M WJIM HHbBIE 3aMe-
HUMBIE BEIIH, a IPYTON YYaCTHHK (3a€MIIUK) COOTBETCTBEHHO 00sI-
3yeTcs BO3BpPATUTh 3aiiMONaBIly MOJYYEHHOE B BUJIE JICHET WJIHU
OJTHOPOJHBIX BEIIEH TAKOTO K€ KaueCTBa U B TAKOM XK€ pa3Mepe.
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CornacHo crarbe 739.2 nannoro Konekca, noroop 3aiima, npej-
METOM KOTOPOTO SIBJISIETCSl KaKasi-TO JIEHEXHash CymMMa, UMEHYeTCs
KPEJAUTHBIM JJOTOBOPOM.

OCHOBBI KPETUTHBIX OTHOIICHUA MEXKy KPETUTHBIMHA OpTraHu3a-
USIMA U KJIMEHTaMHU yCTaHOBIEHBI 3akoHOM A3epOaifKaHCKON
Pecnybnmuku «O G6ankax» (manee — 3akoH «O 6ankax»). Ha ocHoBa-
HUU cTarbu | mgaHHOTO 3aKoHA, OAHKOBCKHMM KPETUT — JEHEKHOE
CPEJICTBO, BbIJIaBa€MOE B 3a€M Ha OIpeJIeJICHHYI0 CYMMY ToJ 0bec-
nedeHue unu 6e3 obecrieueHus: ¢ yCIOBHEM BO3BpaTa, Ha oIpee-
JICHHBIN CPOK (C MPaBOM COKpAIICHHS CPOKa) U YIIJIATON MPOIEHTOB
(KOMUCCHOHHBIX BO3HArpa)kJIeHWH) B COOTBETCTBHM C 3aKIIIOYCH-
HBIM JIOTOBOPOM.

Kpeautnslit 70roBOp, ABISAACH IBYCTOPOHHUM JOTOBOPOM, TIOCIIE
3aKJIFOUEHUSI CO3/aeT OIpe/ieJIeHHbIe 00I3aHHOCTH JiJIsi 00eux CTo-
POH, TO €CTh KaK ISl KPEAUTOIONYYaTelsl, TaK U JIUIS KpEAUTOaaTe-
. Ha OCHOBaHMM KpPETUTHOTO JIOTOBOPA, KPEIUTOP OOS3YIOTCS
NPEIOCTAaBUTh JACHEKHBIC CPEACTBA (KPEAUT) 3aéMIIUKY B pa3Mepe
1 Ha YCIIOBHSX, MPETYCMOTPEHHBIX JOTOBOPOM, a 3a&MIIUK 00s13y-
€TCSl BO3BPATHUThH MOJYYCHHYIO JICHEKHYIO CYMMY M YIUIATUTH TPO-
IIEHTHI.

J1oOpocoBeCTHOE BBITIOIHEHUE 00S3aTEIbCTB, BBITEKAIONINX W3
JIOTOBOPOB, B MEPBYIO OUEPE/b, CIY>KUT 3aKOHHBIM HMHTEPECaM CTO-
POH W CTAaOMJIBHOCTH TpakgaHCKOro oOopota. CBoeBpeMeHHOE
UCTIOJTHEHUE 00s3aTeNBCTB M0 KPEIUTHOMY JOTOBOPY, Hapsay ¢
OTMEUCHHBIMHU TICJISIMH, OKa3bIBasi MO3UTUBHOE BIIMSIHUE HA IOBHI-
IIeHUE JOBepUsi K OaHKaM, Takke 00eCeuynBaeT CTaOUIBLHOCTh U
pasBuTHEe (PUHAHCOBO-DKOHOMHYECKOTO TTOJIOKEHUS TOCYIapCTBa.

B cBsi3u ¢ yka3aHHBIMH B JIOTOBOPE BHJIaMU KpPEIUTA CIEIyeT
OTMETUTh, YTO, XOTS TPAKIAHCKOE 3aKOHONATEIbCTBO HE TMpe-
yCMaTpUBaeT HANPSIMYIO pa3lieJieHUs] KPEAWTOB Ha BHJbI, TEM HE
MeHee, OaHKOBCKHE KPEAWTHI MOJPa3AeNaioTCs Ha Takue (OpMBI,
KaK MOTPEOUTENHCKUM KPEUT, KPEAUT MO HEIBMKUMOCTh U Ou3-
HEC-KPEJIUT.

Tak, coracHo cratee 32.1.2 3akoHa «O OaHKax», 0AaHKH MOTYT
CTPOUTH CBOIO ACSTEIBHOCTh MO MPEJOCTABICHUIO KPEAUTOB (IO
obecnieueHne u/uiu 6e3 o0ecreyeHus ), B TOM YHCTIE OKa3bIBas yCIy-
ru (akTopuHra, popdelTuHra, JU3MHTa ¢ MPaBOM perpecca u 6e3
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TAKOTO TpaBa, YCTAaHABIIMBAasK MOTPEOUTENIbCKOE, UTIOTEUHOE U JPY-
rUe BUbl KPEIUTOBAHHUS.

Kpome toro, cormacuo nyHkry 2.1.4 «IIpaBun ynpaieHus Kpe-
JUTHBIMHM pUCKaMH B OaHkax» (manee — IlpaBuia), yTBep:KIeHHbBIX
pemienueM Ilanarbl Mo KOHTPONIO 3a (PUHAHCOBBIMH PBHIHKAMH
Azepbaimxanckoit Pecriyonuku ot 30 siuBapst 2019 rona, notpebu-
TEJIbCKUA KPETUT — 3TO KPEeIuT, NpeAocTaBIsieMblil (pu3nueckum
JMIIaM Ha 1171, He CBsI3aHHbIE C MPEeANPUHUMATENCKOW WIN Tpo-
(eccOHANIbHOM NESITENbHOCTBIO, a TakKKe MPUOOpETEeHHEM U
CTPOMUTEIBCTBOM HEIBUKUMOCTHU.

OTHolEeHUsT MO NOTPEOUTENBCKUM KpEAMTaM BO3HUKAIOT Ha
OCHOBE JIOTOBOPA, 3aKJIIOYEHHOTO MEXIY KPEIAUTOPOM M 3aeMIIH-
KOM, M OIUPAIOTCSA Ha OOIIME MpaBHJIa OTHOCUTEIBHO KPEAUTHOIO
JI0rOBOpA.

B IlocranoBnenuu ot 31 mas 2018 roga [Inenym Koncrurymnmosn-
HOTO CyJa yKazall, YTO KpEAUTHbIE JJOTOBOPHI KaK MPaBUIIO SIBIISIOT-
Csl KOHCEHCyaJbHbIMHU JIOTOBOpAaMH, a IpaBa U OOA3aHHOCTH IO
JIOTOBOPY BO3HHMKAIOT C MOMEHTA BCTYIUIEHUS B CHITY (TIOATIMCAHMS)
norosopa. CornmacHo nanHoMy [locTaHOBIEHNUIO, TPUMEYAHUE «TAH-
HBI JTOrOBOp HE BBIpa)kaeT oOellaHus OaHKa MpeJoCTaBUTh Kpe-
JUT» B JIOTOBOPE KPEAUTHOM JIMHUU JIOJIKHO PACIIEHUBATHCS CyAaMU
JHIITb C TOYKH 3peHus TpeboBaHuil crarbu 746 [paxkmanckoro
kozxekca. [log oOemanuemM mpeaoCTaBUTH 3aeM, MOAPA3yMEBAETCS
NpPEO0CTaBICHUE KPEAUTOPOM I10 NMEPBOMY TPeOOBaHHIO MPEAMETa
3aiimMa (JIeHer) 3aeMINuKy 0e3 MpeIbsBICHUSI KaKUX-IM00 yCIOBUH.
[Ipu oGemanuym MpeaOCTaBUTh 3aeM JIMIO OOerIaromee 00s3yercs
MPEIOCTABUTh 3ae€M 0e3 KaKHX-JIMOO YCIOBUM, €CIIU TOTOBOPOM HE
peaycCMOTpeH MHOW mopsanok. Tak, coracHo cratbe 746 I'paxk-
JTAHCKOTO KOZIEKCa, MPH 0OCIIaHNH MPEIOCTABUTh 3a€M 00CIAIOIITHIA
BIIpaBE€ OTKa3aThCsl OT MPEAOCTABIEHUS B TOM CiIy4ae, Korjga umy-
IIECTBEHHOE IIOJIOKEHUE JPYrod CTOPOHBI YXYALIWIOCH /10 TOTO,
YTO 3TO MOXKET IMOCTAaBUTh MO YTPO3y BO3BpaT A0Jra.

Kak BunHo, [Tnenym KoHctutynunoHHoro cyna, ucxos U3 HOpM
JIEMCTBYIOIIETO 3aKOHO/AATENIbCTBA, HE cTaln auddepeHpoBarhb
BUJBl KpeIuTa U B COOTBETCTBUHU CO cTarbed 746 ['paxkaanckoro
KOZIEKCa OTPaHUYMII BO3MOXKHOCTb OTKa3a OaHKa OT IpefocTaBe-
HUSL KPEOUTa JIMIIb YXYJIUIEHHEM MMYIIECTBEHHOIO MOJOXKEHUS
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3aeMIIUKaA 0 TOrO, YTO 3TO MOKET IIOCTABUTh 107 YIpO3y BO3BpaT
JIOJITA.

Crienyer OTMETHUTB, UTO 3aKOHOAATENb B LESAX IPEIOTBPALCHUS
HapyIlIEeHUs] MUMYILECTBEHHBIX HMHTEPECOB 3aiiMozaBla, obecreye-
HUS 3aIIUTHI €r0 IpaBa COOCTBEHHOCTH HAJIEIHUII KPeIUTOopa MOJIHO-
MOYMSMU I10 NPOBEACHUIO MOHUTOPUHIA KPEAUTHBIX PUCKOB, OCY-
HIECTBJICHUIO KOHTPOJIS 32 (PMHAHCOBBIM COCTOSIHUEM 3aE€MILUKA.

CornacHo myHkTy 2.1.1. IIpaBui1, KpeaUTHBIA PUCK — 3TO PUCK
BO3HUKHOBEHHUsI YOBITKOB BCJIEJICTBUE HECIOCOOHOCTH 3aeMIIMKA,
SMHUTEHTA WJIM KOHTpAreHTa BBINOJHUTH CBOE 0053aTENIbCTBO HA
ONPEIEICHHBIX YCIOBHUSX.

CornacHo nynkty 10 IIpaBui, B 1ieasXx MOHUTOPUHTA KPEIUTHBIX
pHUCKOB OaHK:

— aHaJIM3UpyeT (PUHAHCOBBIE MOKA3aTEeNH, I0JITOBYIO Harpy3Ky M
JIMKBUIHOCTD 3a€MIIUKA, KOHTPAareHTa U SMUTEHTA,

— OTCJIC)KUBACT IUIATEKHOE MOBEIACHUE 3a€MIIMKA U DMUTEHTA B
CBSI3M C OCHOBHOM CYMMOMU U MPOLIEHTHBIMH JIOJITAMU 110 00s13aTelb-
CTBY;

— U3Y4aeT BIIMSHHUE IIPOUCXOIAIIMX B SKOHOMUKE U3MEHEHUN Ha
PBIHOYHYIO CTOMMOCTB 00€eCIeueHus;

— NIPU HAIWYUU OTCIEKUBACT KPEAWUTHBIM PEUTHHI, a TaKXKe
PBIHOYHYIO CTOMMOCTH IIEHHBIX Oymar 3aeMIlMKa, KOHTpareHTa U
OMUTEHTA;

— TpOBEpsieT HCIOJIb30BaHUE KPEAUTHOTO TpeOOBaHUS IO
Ha3HAYCHHUIO.

B ciydae ycTtaHOBIEHUS B pe3yibTrare NPUHATHIX MOHUTOPHUHIO-
BBIX MEp YXYALICHUS MMYIIECTBEHHOI'O IOJIOKECHHS 3aEMIIUKA 10
TOTO, YTO 3TO MOXKET MOCTABUTH O] yrpo3y BO3BpaT J0jra, OaHk B
COOTBETCTBUH €O cTarber 746 I'pakgaHCKOro KOJEKca BIIpaBe OTKa-
3aTbCs OT IPEIOCTABICHUS 3aliMa.

VYXyameHne UMYIIECTBEHHOIO IOJIOKEHMS 3aeMIIMKa 1O TOro,
YTO 3TO MOYKET MOCTAaBUTH O] YTPO3Yy BO3BPAT JI0JITa, O3HAYAET CHU-
KEHHE ero IMJIaTexecrnocoOHOCTH, YTO MOXKET IPOU30UTH NP HOTe-
pe pabouyero mecra, COKpaIleHUN 3apa0OTHOW IUIAThI, HAJIOKEHUH
apecTa Ha MMYLIECTBO 3aeMILMKA, POCTE JOJIOBOM HArpy3Ku B
pe3ysbrare B3sTUS APYTUX KPEIUTOB, HECBOCBPEMEHHOM HCITOJIHE-
HUU KPEIUTHOTO 00s3aTeNIbCTBA U B CIy4YasX, MPENATCTBYIOLINX
CBOEBPEMEHHOMY MCIIOJHEHHIO KpPEIUTHOro 00s3aTesbCTBa, a
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TaK)Ke B JPYTUX CIydasx, MPEAyCMOTPEHHBIX JOTOBOPOM B COOT-
BETCTBUU C 3aKOHOJIATEIbCTBOM.

Yro kacaeTcsl COKpalleHUss OaHKOM B OJHOCTOPOHHEM IOPSIIKE
CYMMBI KpeIUTa U U3MEHEHUS! KPEIUTHBIX YCIOBUM, CIEAYET OTMe-
TUTh, 4TO cTarhelt 420 ['paxaaHcKoro Kojekca yCTaHOBJICHBI CUU-
TAIOIUECS HEJIEHCTBUTEILHBIMY CTAaHAAPTHBIE YCIOBUSX JIOTOBOpA,
MIPUMEHSIEMOT0 MPEUIOKHUBIICH CTOPOHOM B OTHOIICHUH (pu3myec-
KUX JIMI, HE 3aHUMAIOIIMXCS MPEANPUHUMATEIHCKON IeSITelb-
HOCThIO. OZJHO U3 TAKUX CUUTAIOLIUXCS HEJECHCTBUTEILHBIMH yCIIO-
BUil ykazaHo B crarbe 420.1.4 I'paxxnanckoro koaekca. CoracHo
OTMEUYEHHOM CTAThE, MOJIOKEHUS, TPEIOCTABIISIIONINE MTPETIOKUBIIICH
CTOpPOHE MPaBO M3MEHHUTH OOEHIAHHYIO €l pabOoTy WJIM OTKa3aTbCs
OT Hee MpH YCJIOBHUHU, YTO COMIAIIEHHE 00 3TOM HENPUEMIIEMO IS
JPYTOM CTOPOHBI JOTOBOPA, CUYUTAIOTCS HECHCTBUTEILHBIMU.

OcHOBHas 11e/ib OTPaHUYEHUSI 3aKOHOM M3MEHEHUs B OZHOCTO-
POHHEM MOPSAKE 3apaHEe YCTAHOBJIEHHBIX YCIOBUN JOTOBOPOB
3aKJIFOYAETCS B TOM, YTO B JOTOBOPAX CO CTAHAAPTHBIMH yCIOBUSIMHU
rpaxaanuH ((pU3HUECKOE JIMI0) BBICTYIAET KakK cliabas CTOpoHa U
HY>KJaeTcsi B 0co00# 3aliuTe CBOUX MpaB. A KpPeIUTHBIE I0TOBOPHI,
SIBIISSICh KaK TPABHUJIO JIOTOBOPAMH CO CTaHAAPTHBIMH YCIIOBHUSIMH,
NpeJIaraloTcs MOTPeOUTENI0 HA 3apaHee YCTaHOBJICHHBIX OAHKOM
YCIOBHSIX, MOITOMY TpaxaaHuH ((U3HUUECKOE JINI0), KaKk CTOPOHA,
HE UMeeT BO3MOKHOCTH MOBIIUATH HA CO/IEPKAHHUE TaHHBIX JI0TOBO-
poB. B 3TOM cirydae u3aMeHeHne BIOCIEICTBUU 0AHKOM B OJHOCTO-
POHHEM TIOPSIKE YCIIOBUM 3aKIIOUEHHOTO C TOTPEOUTENIeM KPEIUT-
HOT'O JIOTOBOpPA MOYKET MPHUBECTU K HAPYIIEHUIO B yCTAHOBIEHHOM
3aKOHOM MOPSAKE TPaB MOTPEOUTEIS.

B TloctanoBnenun Ilnenyma Koncrurymmontnoro cyna «O Tojko-
BaHUU HEKOTOpbIX monoxkeHuid crarer 399.3, 399.4, 445 u 449
I'paxnanckoro Konmekca AszepOaitmxanckoii PecryOmukm» ot 24 ne-
kaops 2014 roga ykazaHo, 4To B 0053aT€ILCTBEHHOM IIpaBe B HOP-
MaxX OTHOCHUTENIbHO CTaHIApTHBIX YCIOBUW OTOBOpa CYIIECTBYET
npuHIun (TpeboBaHME) OINpeNeIeHHOCTH, KaK COCTaBHas 4acThb
NPUHIINAIA TPo3padyHOCTH. Ha 0CHOBaHMM 3TOTO MPUHIIUIIA YCIIOBUS
JUCTIO3UITMN U TIPABOBBIC MOCIJICJCTBUS B CTaHIAPTHBIX YCIOBHSIX
JIOTOBOPA JIOJDKHBI OBITH OMUCAHBI C TAKOM TOYHOCTHIO, YTOOBI C
OJTHOM CTOPOHBI HE BO3HUKAJIO HUKAKMX HEOOOCHOBAHHBIX BO3MOX-
HOCTEH cBOOOBI OIICHKH JIJIs MTOJIb30BaTENsl CTAHAAPTHBIX YCIOBUM
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JI0OTOBOpA, a ¢ APYroi, — CTOpOHa AOroBOpa Moria 0e3 MoCTOPOHHEM
noMoniu — (Bo M30exaHue MPernsTCTBUMN Ui pean3alii JTaHHbIX
IpaB) MO BO3MOXKHOCTH, SICHO M IPOCTO OIPEAEIUTh CBOU IIpaBa.
Bce HeornpeneneHHOCTH, BCTpeYaroUIMecs: MpU TOJKOBAHMM CTaH-
JTApTHBIX YCIOBUW JOTOBOPA, TOJKYIOTCS BO Bpell (IIPOTUB) JMIIA,
IpEIOKHUBIIET0 BKIOUYEHHUE B JIOTOBOP OTpaXKarollue MX yCIIOBUS
(cratbu 419.1, 419.2 u 420.1.2 I'paxk1aHCKOTO KOAEKCA).

Ha ocHoBanuu BbleykasaHHoro Ilnenym KoHcTuTynmoHHOrO
CyZla IPUXOJUT K CIIEAYIOIIEMY BBIBOJY:

— crarbst 746 1pakIaHCKOTO KOJEKCa paclpOCTpaHSAETCS U Ha
noTpeOuTeNbCcKue KpeAUThl. B cooTBeTcTBUM ¢ TpeOOBaHUAMU JJaH-
HOM CTaTbM M C OTMEUYEHHBIM B ONUCATEIbHO-MOTHBHUPOBOYHOU
yacTu Hactosuero [loctaHoBieHus: B ciydae yXyAIICHUS UMYILE-
CTBEHHOTO TOJIOXKEHHs 3aeMIIUKa JI0 TOrO, YTO 3TO MOXET MocTa-
BUTH TIOJ YTPO3y BO3BpaT J10iira, 0aHK (3aiiMO/aBel) BIpaBe OTKa-
3aTbCs OT MPEIOCTABICHUS KPEIUTA.

PyxoBoactBysice uacthto VI crareu 130 Konctutynuwu
Azepbaitmxanckor Pecriyonuku u crarbsimu 60, 62, 63, 65-67 u 69
3akoHa AsepOaiimpkanckoit PecnyOnuku «O KoHcTuTynnoHHOM
cyne», Ilmenym KouctuTynuoHHoro cyma AsepOaiiKaHCKOM
PecryOnuku

IIOCTAHOBHIJ:

1. Crarpa 746 I'paxpmanckoro xomekca AszepOaiimkanckoit Pec-
nyOJIMKU pacnpoCTpaHseTCs M Ha MOTpeOUuTenbckue Kpeautol. B
COOTBETCTBUU C TPEOOBAHMSIMH JTAHHOM CTaThU M C OTMEYCHHBIM B
ONMCaTENbHO-MOTUBUPOBOYHON YacTH HacToswero [locranoBnenus
B ClIyyae YXY[LICHUS MMYIIECTBEHHOTO MOJIOKEHUS 3ae€MILUKA 10
TOTO, YTO 3TO MOXKET MOCTAaBUTH IO/ YIpo3y BO3BpaT A0jira, OaHK
(3aiiMozaBell) BIpaBe OTKA3aThCsl OT MPEIOCTABICHUS KPEIUTA.

2. TlocTaHoBjeHUE BCTYIAET B CHITY CO JIHS OIyOIMKOBaHUS

3. IlocranoBneHnue omyONMKOBaTh B razerax «AszepOailmxany,
PecniyOnukay, «Xanr razetn», «bakuackuii pabounii» u «BecTHrke
Koncturynmonnoro cyna Azepbaiimxanckoi Pecrryomukmy.

4. TlocTtaHOBJIEHHE SIBIIIETCS OKOHYATEIIbHBIM U HE MOXET OBITh
OTMEHEHO, M3MEHEHO WM OQUIIMATHHO HCTOJIKOBAHO HU OJHUM
OpPraHOM WJIH JIUIIOM.

20



AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Davud Zohrab oglu Bagirovun sikayati iizra Azarbaycan
Respublikas1 Ali Mahkamasinin Miilki Kollegiyasinin
6 fevral 2019-cu il tarixli gorardadinin Azarbaycan
Respublikasinin Konstitusiyasina vo qanunlarina
uygunlugunun yoxlanilmasina dair

3 iyun 2019-cu il Baki sohori

Azoarbaycan Respublikas1 Konstitusiya Mehkemasinin Plenu-
mu Ferhad Abdullayev (sadr), Sona Salmanova, Siidabe Hoso-
nova, Révsen Ismayilov (maruzagi-hakim), Ceyhun Qaracayev,
Rafael Qvaladze, Isa Nocofov ve Kamran Sefiyevden ibarot tor-
kibdo,

mohkome katibi Foraid 9liyevin istiraki ilo,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddesi-
nin V hissasine, “Konstitusiya Mehkamaesi haqqinda” Azearbay-
can Respublikast Qanununun 27.2 ve 34-cii maddealerine ve
Azoarbaycan Respublikasi Konstitusiya Mahkemaesinin Daxili
Nizamnamoasinin 39-cu maddasine miivafiq olaraq, konstitusiya
moahkeamsa icraatinin yazili prosedur qaydasinda kecgirilon mah-
kema iclasinda Davud Bagirovun sikayeti iizre Azearbaycan
Respublikast Ali Mahkemasinin Miilki Kollegiyasinin 6 fevral
2019-cu 1l tarixli qerardadinin Azerbaycan Respublikasinin
Konstitusiyasina vo qanunlarina uygunlugunun yoxlanilmasina
dair konstitusiya isine baxdi.

Is iizre hakim R.ismayilovun meruzesini, erizeginin niima-
yondasi Azer Quliyevin yazili ¢ixisini, ekspert Baki Dovlet
Universitetinin Hiiquq fakiiltesinin Beynoalxalq xiisusi hiiquq veo
Avropa hiiququ kafedrasinin dosenti Turqay Hiiseynovun yazil
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royini is materiallart ile birlikde arasdirib miizakire edorok,
Azoarbaycan Respublikasi Konstitusiya Mahkamasinin Plenumu

MUODYYON ETDI:

Sikayoatden ve ona olave edilmis materiallardan goriniir ki,
D.Bagirov Qirgizistan Respublikasinin votondast Merim Beyse-
keyeva ile 2011-ci ilde Birlogmis Orab Omirliklerinin Dubay so-
herinde resmi nikaha daxil olmuslar. Birge nikahdan onlarin
2012-ci ilde Amerika Birlosmis Statlarinin Nyu-York seharinde
Ceyla adl1 qizlar1 diinyaya goelmisdir.

M.Beysekeyeva 2015-ci ilde Dubay seherinde moahkemoayos
miiraciot ederak D.Bagirova gars1t bosanma haqqinda iddia qaldir-
migdir. Dubay sohari birinci instansiya mehkemasinin 6 iyun
2016-c1 il tarixli gorar1 ile onlarin arasinda nikah pozulmus, yet-
kinlik yasina ¢atmayan usaq tizerinde qgoyyumluq mohkemsa gora-
11 ¢ixarilan andan ataya verilmis, iddiagiya yasamasi {i¢lin birde-
folik 6denis edilmesi cavabdehin ilizerine qoyulmus, galan hisse-
do iddia talebleri (aliment) redd edilmisdir.

Birlogmis Oroeb Omirliklerinin Dubay Apellyasiya Mahkemasi
17 noyabr 2016-c1 il tarixinde birinci instansiya mahkamasinin
gerarinin legv olunmasi, yetkinlik yasina ¢catmayan usaq lizorindo
goyyumlugun iddiagiya verilmasi, usagin iddiagiya gaytarilmasi,
aliment 6denisglerinin, goyyumluq iizre xarclerin, menzil xercle-
rinin, nikah xarcloerinin 6denilmasi ve s. barade goarar gobul et-
misdir.

Birlosmis Oreb Omirliklerinin Dubay Ali Mahkemasinin
14 fevral 2017-ci 1l tarixli gorar1 ile apellyasiya instansiyasit mah-
kemasinin gorarinda qismen doyisiklik edilmis, alimentin tutul-
masi, goyyuma menzil ticiin ddenislerin verilmasinin usagin ana-
sina verilmosi anindan icra olunmasi, nikah xorclorinin nikahin
lagv olunmasi haqqinda goti qorar ¢ixarildiqdan ve ya usagin ana-
sina faktiki tehvil verilmesi anindan tutulmasi, her iki instansiya
iizro mohkoma riisumlarini miisterok qaydada 6demek vezifosi
toraflorin lizerine qoyulmusdur. Qalan hisselerde sikayet tomin
olunmamisdir.

M.Beysekeyeva, niimayandesi A.9fondizade vasitesi ilo Azor-
baycan Respublikast Ali Moahkemesinin Miilki Kollegiyasina
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(bundan sonra — Ali Mehkemenin Miilki Kollegiyas1) vosatot ve-
rorok Birlogsmis Oreb Omirliklerinin Dubay Ali Mehkemasinin
14 fevral 2017-ci 1l tarixli gerarinin Azearbaycan Respublikasi
orazisindo taninmasini ve moacburi icra edilmosini xahis etmisdir.

Ali Mahkemenin Miilki Kollegiyasinin 5 oktyabr 2017-ci il ta-
rixli gorardadi ile vasatet tomin olunmus, Birlogsmis Orob Omir-
liklerinin Dubay Ali Mehkemasinin 14 fevral 2017-c1 1l tarixli
gerarinin Azearbaycan Respublikasinda taninmasi ve macburi icra
edilmesi gorara alinmisdir.

Eyni zamanda qeyd olunmalidir ki, gosterilon gorarlar qobul
edilonadek Baki goheri Sebail Rayon Mahkemaesinin 28 aprel
2016-c1 1l tarixli gotnamesi ile iddiagi D.Bagirovun cavabdeh
M.Beysekeyevaya qarsi nikahin pozulmasi ve usagin atanin ya-
ninda galmasi barade iddia telebi tomin edilmisdir.

Lakin yuxarida qeyd olunan Ali Mehkemenin Miilki Kollegi-
yasinin qorardadi goebul edildikden sonra M.Beysekeyevanin
apellyasiya sikayoti osasinda Baki Apellyasiya Mohkomasinin
Miilki Kollegiyasinin 21 noyabr 2017-ci il tarixli gerardadi ile bi-
rinci instansiya mehkamaesinin gotnamesi logv edilmis, miilki is
iizro icraata xitam verilmisdir. Mehkoamae hesab etmisdir ki, toraf-
lor arasinda baglanmis nikahin pozulmasi, yetkinlik yasina catma-
yan usagin valideynlerden hansinin yaninda qalmasi ve onun sax-
lanilmasi ti¢lin alimentin tutulmasi barede Birlosmis Oreb Omir-
liklorinin Dubay Ali Mahkemaesinin qanuni qiivveye minmis vo
Azarbaycan Respublikasinda taninmis gorart mévcuddur.

D.Bagirov Azerbaycan Respublikasinin Konstitusiya Moahke-
masine (bundan sonra — Konstitusiya Mehkemasi) sikayetle mii-
raciot edarok Ali Mahkemanin Miilki Kollegiyasinin 5 oktyabr
2017-ci il tarixli gorardadinin Azerbaycan Respublikasinin Kons-
titusiyasina (bundan sonra — Konstitusiya) ve gqanunlarina uygun
olmayan hesab edilmesini xahis etmisdir.

Orizo¢i hamin sikayeatinde hesab etmisdir ki, Ali Mehkemaenin
Miilki Kollegiyas1 M.Beysekeyevanin orizesine baxarken Azor-
baycan Respublikas1 Miilki Prosessual Macollasinin (bundan son-
ra — Miilki Prosessual Macollo) 462, 467 vo 471-ci maddslori
diizgiin tetbiq edilmemis, naticode onun Konstitusiyanin 25, 26-c1
maddolorinde ve 60-c1 maddasinin I hissesindo tesbit olunmus
hiiquglar1 pozulmusdur.
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D.Bagirovun sikayoti asasinda Konstitusiya Mohkomasi Ple-
numunun 2018-ci il 25 iyul tarixli Qorar1 qobul edilmisdir. Homin
Qorara asason, Ali Mehkemonin Miilki Kollegiyasinin 5 oktyabr
2017-ci 1l tarixli gerardadi Konstitusiyanin 60-c1 maddasinin
I hissesine ve Miilki-Prosessual Macollonin 462 ve 472-ci mad-
delerine uygun olmadigindan qiivveden diismiis hesab edilmisdir.

Bundan sonra Ali Meahkemenin Miilki Kollegiyas1 yeniden
Birlogsmis Oreb Omirliklerinin Dubay Ali Mehkemaesinin 14 fev-
ral 2017-ci il tarixli gorarinin Azarbaycan Respublikasinda tanin-
mas1 vo macburi qaydada icra edilmasi barada 6 fevral 2019-cu il
tarixli qorardad goebul etmisdir.

D.Bagirov Konstitusiya Mahkemaesine tokraren sikayetle mii-
raciot edorak Ali Meahkemonin Miilki Kollegiyasinin 6 fevral
2019-cu il tarixli gorarinin Konstitusiya ve ganunlara uygunlugu-
nun yoxlanilmasini xahis etmisdir.

Sikayet onunla asaslandirilmisdir ki, Ali Mehkemenin Miilki
Kollegiyasi torafindon Azarbaycan Respublikasinin Aile Macol-
lasinin (bundan sonra — Aile Macoellasi) 85 ve 86-c1 maddsleri
totbiq edilmali oldugu halda tetbiq edilmemis, Miilki-Prosessual
Macollonin 462 vo 465-ci maddalari diizgiin totbiq edilmomis,
hemginin Konstitusiya Moehkamasi Plenumunun onun sikayeti
asasinda gobul etdiyi 2018-ci il 25 iyul tarixli Qoararinda aks olun-
mus hiiquqi movgeler nazere alinmamis, naticede Konstitusiya-
nin 34 vo 60-c1 maddalarinde tesbit olunmus hiiquqlart pozul-
musdur.

Konstitusiya Mehkamaesinin Plenumu D.Bagirovun sikayetinin
“Konstitusiya Mehkemesi haqqinda” Qanunun 27.2-ci maddesi-
no vo Konstitusiya Mohkemasinin Daxili Nizamnamasinin 39-cu
maddeasine uygun olaraq yazili prosedur gaydasinda baxilmasini
miimkiin hesab etmisdir.

Konstitusiya Mehkamasinin Plenumu sikayetle alagoedar asa-
gidakilart qeyd etmayi zoruri hesab edir.

Konstitusiyanin 60-c1 maddesinin I hissesina asasen, har kasin
hiiquq ve azadliglarinin inzibati qaydada ve mehkemoade miida-
fiasine tominat verilir.

Konstitusiya Mehkamasi Plenumunun formalasdirdigi hiiquqi
movqeyoa gora, mohkema miidafiesi hiiququ asas insan ve vaten-
das hiiquqlar1 ve azadliglar1 sirasinda olmagqla yanasi, Konstitusi-
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yada tosbit edilmis digar hiiquq ve azadliqlarin toeminati qismin-
de do ¢ix1s edir. Mehkemsa teminati bir terafden har kesin pozul-
mus hiiquq ve azadliglarinin barpasi meqgsadile mehkemayos mii-
raciot etmoak hiiququnu, diger terafden ise mehkemsalerin homin
miiraciotlore baxmaq ve onlara dair adaletli gerar gebul etmoak
vozifosini mioyyen edir.

Konstitusiyanin 129-cu maddasinin I hissesine gore, mohke-
manin gobul etdiyi gorarlar dévletin adindan ¢ixarilir ve onlarin
icrast macburidir.

Bir sira hallarda xarici dévlaetin mehkemsalari terafinden gabul
edilen gorarlar diger dovletin erazisinde do hemin dovlatin mah-
keme gorarlari ile barabar hiiquqi qlivveyea malik ola bilor. Mah-
keme prosesinin xarici 6lkade hayata kecirildiyi ve onun icrasi-
nin Azearbaycan Respublikasinda nazerde tutuldugu halda belo,
homin icraat dovletin beynalxalq 6hdalikloeri ilo yanasi, adalet
mithakimasine dair Konstitusiyanin asas prinsiplarine uygun ha-
yata kegirilir.

Miilki-Prosessual Macollonin 458.2-ci maddesine gore, Azor-
baycan Respublikasinin terafdar ¢ixdig1 beynalxalq miiqavilalor-
do basqa qaydalar nazerde tutulmamissa, xarici mehkemselarin
gotnamsalarinin taninmasi sartleri ve qaydasi ve icra edilmesi bu
Macollade nezerde tutulmus qaydada heayata kecirilir.

Azarbaycan Respublikasinin 2007-ci il 10 aprel tarixli Qanunu
ilo tosdiq edilmis “Birlosmis Orob Omirlikleri ve Azerbaycan
Respublikas1 arasinda miilki ve ticaret islori lizre hiiquqi ve mah-
kemo yardimi haqqinda” Miiqavilenin (bundan sonra — Miiqavi-
o) 21-ci maddesinin “d” bendine gore, sorgu edilon Toroafin qliv-
vada olan har hansi ganununu pozan talableri tosbit edirse vo ya
onun konstitusiya qaydalari, suverenliyi, tohliikesizliyi vo ya icti-
mai asayis prinsipleri ile ziddiyyet yaradirsa, gorar taninmir ve ya
icra edilmir. Miigavilenin 22-ci maddasine osasen ise goararin ta-
ninmasi vo ya icrasi ile bagli prosedurlar sorgu edilen Terafin ga-
nunvericiliyine uygun olaraq heyata kegirilir.

Bununla yanasi, Miilki-Prosessual Macallonin 462-ci maddasi-
na gora, xarici dovletlorin mehkamsalarinin ve arbitrajlarinin got-
namoalori Azarbaycan Respublikasinin ganunvericiliyine, hiiquq
qaydasina zidd deyildirse ve qarsiliqli teminatlandirilmisdirsa,
Azoarbaycan Respublikasinda tanina ve icra edilo biler.
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Homin Macallonin 465.1.5-ci maddesine uygun olaraq, gotna-
monin icrasi Azerbaycan Respublikasi ganunvericiliyinin osas
prinsipleri ve suverenliyi ilo ziddiyyaet toskil edirsa, onu macburi
gaydada icra etmoakden imtina edilmasine yol verilir.

Miilki-Prosessual Macallonin 464-cii maddasine miivafiq ola-
raq, xarici dovlet maehkemalori ve arbitrajlarinin getnamalarinin
macburi qaydada icra olunmasi1 ve taninmasi barede eorizelora
Azorbaycan Respublikasinin Ali Mehkemaesi baxir.

Konstitusiya Mahkemasinin Plenumu bu mesale ile bagl ge-
bul etdiyi avvalki qorarina istinaden bir daha qeyd etmoyi vacib
hesab edir ki, miilki prosessual qanunvericiliyin ve Miigavilenin
yuxarida qeyd olunan normalarinin teleblerine asasen, Birlosmis
Orob Omirliklerinin séziigedon mahkeme qgoerar1 Ali Mehkame-
nin Miilki Kollegiyasi torofinden taninarken hemin goararin Azar-
baycan Respublikasinin qiivvede olan her hansit qanununa vo ya
onun konstitusiya qaydalarina, suverenliyi, tohliikasizliyi ve ya
ictimai asayis prinsiplerine uygun olub-olmamasi1 yoxlanilmali-
dir.

Homg¢inin nazoaro alinmalidir ki, bir dovletin yurisdiksiyasi al-
tinda gebul edilmis publik hakimiyyet senadi olan mehkema go-
rarinin diger dovletin erazisinde taninmasi vo icrast miirokkab
masalelardendir. Beynalxalq hiiququn iimumgabul olunmus prin-
siplerinden, asasen arazi biitovliiyli ve dovletlarin suveren bora-
borliyi prinsiplerinden ireli golorak xarici dovletin mehkemsa qo-
rarinin digoer dovletin arazisinds taninmasi ve icrasi yalniz homin
dovlatin qanunvericiliyi, beynalxalq hiiquq ve garsiliqliliq prinsi-
pi ¢orgivasinde hoayata kegirile bilor.

Konstitusiyanin 17-ci maddasinin I hissasine asasen, comiyye-
tin osas 0zoyi kimi aile dovletin xiisusi himayosindadir. Hor ke-
sin ganunla nazeards tutulmus yasa catdiqda aile qurmaq hiiququ
vardir. Nikah kontlli raziliq esasinda baglanilir. Heg¢ koas zorla
evlendirile (ere verilo) bilmoaz. Nikah ve aile dovlatin himayasin-
dadir. Or ile arvadin hiiquqlar1 baraberdir (Konstitusiyanin 34-cii
maddasi).

Aile Macoellosi Konstitusiyada nezerde tutulan asas insan veo
voatondas hiiquqlarina ve azadliglarina uygun olaraq aile miinasi-
batlerinin yaranmasinin vo méhkemlenmasinin, onlara xitam ve-
rilmasinin prinsiplorini, aile miinasibatlori istirakg¢ilarinin hiiquq
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vo vazifelerini, dovlet orqanlarinin bu sahade vezifelorini, habe-
lo vetendasliq veziyyeti aktlarinin geyde alinmasi qaydalarini
tonzimloyan normalar1 miieyyen edir.

Aile Macallasinin 22-ci maddesinde nikahin pozulmasi zama-
n1 hoall edilmesi telab olunan mesalaloer aciglanir. Maceallonin
22.2-ci maddesine gora, nikah mehkome qaydasinda pozularken
or-arvad arasinda sazis olmadiqda, eloce do bu sazis usaqglarin vo
ya toraflorden birinin maragini pozduqda, mahkemsa:

1) bosanmadan sonra yetkinlik yasina ¢atmayan usaqlarin vali-
deynlarindon hansinin yaninda qaldigini miiayyen etmali;

2) usaqglar ii¢iin alimentin hans1 valideynden ve hansi miqdar-
da tutuldugunu miieyyen etmsli;

3) ar-arvadin (onlardan birinin) talebi il onlarin birgs miilkiy-
yotinda olan amlakin bolgiisiinii aparmali;

4) arindon (arvadindan) saxlanmasi {i¢iin vesait almaq hiiququ-
na malik olan arvadin (erin) talebi ile erden (arvaddan) tutulmali
olan vesaitin miqdarint miieyyon etmoalidir.

Nikah pozuldugdan sonra ke¢mis arin (arvadin) aliment almaq
hiiququnun asaslar1 Aile Macaellasinin 85-ci maddasinde nazearde
tutulmusdur. Macallonin 85.1-ci maddesine osasen, asagidaki
soxslor nikah pozuldugdan sonra mehkeme gaydasinda buna ze-
ruri vosaito malik olan ke¢mis orden (arvaddan) aliment 6dema-
yi toleb etmok hiiququna malikdirler:

1) hamilelik dovriinde ve iimumi usaqlarinin doguldugu giin-
doen 3 il arzinde ke¢mis arvad;

2) saglamliq imkanlar1 mehdud timumi usaga ve ya 18 yasina
catanadek saglamliq imkanlarinin mehdudlugu miieyyen olun-
mus 18 yasindan yuxari I qrup olil olan imumi usaga qulluq eden
ve maddi yardima ehtiyaci olan kegmis or (arvad);

3) nikah pozulana gader ve ya nikah pozuldugu giinden bir il
orzinde emak qabiliyyetini itiron ve maddi yardima ehtiyact olan
keg¢mis or (arvad);

4) or-arvad uzun miiddeat nikahda olmuslarsa, nikah pozuldugu
andan 5 il miiddetinden gec olmayaraq pensiya yasina ¢atan vo
maddi yardima ehtiyaci olan ke¢mis or (arvad).

Aile Macallasinin 85.2-ci maddesine miivafiq olaraq, alimen-
tin miqdar1 vo nikah pozulduqgdan sonra onun ke¢mis ore (arvada)
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O0denilmasi qaydas1 ke¢gmis or-arvad arasindaki sazisle miioyyen
edilo bilar.

Kee¢mis orin (arvadin) aliment almaq hiiququnun asaslarinin
dairesi mahdud olmaqgla ganunvericilikde deqiq miieyyen edil-
misdir. Aile Macoellasinin 85.1-ci maddasinde sadalanan oasaslar1
birlesdiren amil ke¢mis orin (arvadin) miioyyen sebablare gore
islomak imkaninin olmamast ve ya mahdud olmasi ve aliment
0demasi teleb olunan ke¢mis orin (arvadin) bunun {i¢iin zeruri
vosaito malik olmasidir.

Aile Macoellasinin 85.1.1-ci maddasine goaldikde ise qeyd
olunmalidir ki, Macsallenin 85.1.2-85.1.4-cli maddalarinde goste-
rilen asaslardan forqli olaraq, bu maddade ke¢gmis arin (arvadin)
aliment almaq hiiququnun yaranmasi onun maddi yardima ehtiya-
cinin olub-olmamasindan asili deyildir. Bununla bels, Ailo Me-
collesinin 85.1.1-ci maddeasinin menasina goéra, bu madde ile
miioyyon edilon alimentin 6denilmasi imumi usaqlarin 3 yasina
catmasi ile mahdudlasir.

Homin Mocollonin 86-c1 maddesine osason, aliment 6donilmeo-
si barada or-arvad ve ya keg¢mis ar-arvad arasinda sazis olmadiqg-
da, mehkeme qaydasinda are (arvada) ve ya ke¢mis oro (arvada)
O0denilmali olan alimentin miqdar1 mehkeme terafinden ke¢mis
orin (arvadin) aile ve maddi veziyyati, terafloerin diger diqgatala-
yiq olan maraqlar1 nezere alinmagla, hear ay 6denilmeli olan sabit
pul moblagi formasinda miieyyen edilir.

Macollonin 85 vo 86-c1 maddelari sistemli alagede olaraq ali-
ment miinasibatlorinin her iki terafinin maraqlarinin tarazligini
tomin etmoak sorti ila, istor aliment alanin, isterse de onu 6doye-
nin zoruri hayat seviyyesinin saxlanilmasina yonalmisdir.

Belo tonzimlome Konstitusiyanin 34-cli maddesinin III hisse-
sine miivafiq olaraq dovletin analigin ve usaqligin miihafizasi ile
bagl voazifelerinden, habelo Konstitusiyanin 71-ci maddesinin II
hissesinda tesbit edilmis miitenasiblik prinsipinden irali galir.

Konstitusiya Moahkemesinin Plenumu gdstorilonlori nozero
alaraq 2018-ci il 25 iyul tarixli Qoerarinda hesab etmisdir ki, Bir-
losmis Orob Omirliklarinin Dubay Ali Mehkemasinin 14 fevral
2017-ci il tarixli gorar1 Ali Mehkemenin Miilki Kollegiyas1 tore-
finden taninarken M.Beysekeyevaya alimentin ve goyyumluga
gbro xorclorin 0denilmasinin Azerbaycan Respublikasinin aile
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qanunvericiliyine zidd olmasi nazere alinmamisdir. Bu ise Miiqa-
vilenin 21-ci maddesinin “d” bondine, Miilki-Prosessual Macol-
lonin 462 vo 465.1.5-ci maddalerine gére hamin gorarin taninma-
sindan imtinaya osasdir.

Lakin Ali Mahkomanin Miilki Kollegiyas1 Konstitusiya Moah-
komasi Plenumunun geyd edilon Qerarinda aks olunmus hiiquqi
movqeyi nazars almayaraq, Konstitusiyanin, “Konstitusiya Mah-
koemasi haqqinda” Azerbaycan Respublikasi Qanununun (bundan
sonra — “Konstitusiya Mehkemasi haqqinda” Qanun) ve Miilki-
Prosessual Macollonin normalarinin teleblari ile uzlagsmayan go-
rar qobul etmisdir.

Belo ki, kassasiya instansiyast mohkemaosi is iizre miioyyen
naticoyo golmak li¢iin hor hans1 maddi hiiquq normasina istinad
etmayorak, yalniz imumi miilahizeler (alimentin tutulmasi usa-
gin anasina deyil, usagin xorclorinin 6denilmasi ii¢iin ananin xey-
rinoe tutuldugundan bu hal aile qanunvericiliyi ile ziddiyyet toskil
etmir; goyyumluga goroe xorclor usagin maraqlari namine ana te-
rofinden usaga edilen glindelik qullugla bagl oldugundan aile ga-
nunvericiliyi ile ziddiyyet togkil etmir) asasinda tokrar olaraq xa-
rici dovlatin mahkemsa goerarinin Azerbaycan Respublikasinda ta-
ninmasi vo macburi icra edilmasi gonastine golmisdir.

Konstitusiya Mehkemasinin Plenumu bununla slagadar qeyd
etmayi vacib bilir ki, Konstitusiyanin 130-cu maddesinin IX his-
sosino vo “Konstitusiya Moehkemasi haqqinda” Qanunun 63.4,
66.1 vo 66.2-ci maddalarine gora, Konstitusiya Meahkemasinin
gorar1 Azerbaycan Respublikasi arazisinde macburi qiivveye ma-
likdir ve qlivveye mindikden sonra sortsiz icra olunmalidir.

Konstitusiya Mehkemasi Plenumunun “Azearbaycan Respubli-
kasinin bezi qanunvericilik aktlarina slaveler ve doyisiklikler
edilmasi barada™ 11 iyun 2004-cii il tarixli 688-11QD sayl1 Azer-
baycan Respublikast Qanununun III hissesinin 9-cu bandinin ve
IV hissasinin 7-ci bandinin Azarbaycan Respublikasi Konstitusi-
yasinin 130-cu maddesinin IX hissesine uygunlugunun yoxlanil-
masina dair” 2005-ci il 25 yanvar tarixli Qerarinda gosterilmisdir
ki, Ali Moahkomo vo digoer mehkemeler 6z gerarlarini yalniz
Konstitusiya Mehkemasi terafindon miivafiq is iizre miieyyen-
losdirilmis hoadler c¢orcivesinde gebul etmolidir. Konstitusiya
Maohkomasi Plenumunun gerarinda gostorilon hiiquqi mesaleler
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vo pozulmus hesab edilon hiiquq ve azadliqlar homin hadleri tos-
kil edir.

Gostarilonlordan belo naticoye golmak olar ki, Ali Mehkemae-
nin Miilki Kollegiyas1 Konstitusiya Mohkomasi Plenumunun ey-
ni mosolo ilizre gobul etdiyi 2018-ci il 25 iyul tarixli Qoerarinda
oks olunmus hiiquqi movgelore uygun olmayan gerar gobul ede-
rok Konstitusiyanin 130-cu maddesinin IX hissesinin ve “Konsti-
tusiya Moahkemasi haqqinda” Qanunun 63.4, 66.1 va 66.2-ci
maddeloerinin telablerini pozmaqla yanasi, Konstitusiya Mahke-
masi Plenumunun 2005-ci il 25 yanvar tarixli Qoararinda aks olun-
mus hliquqi movqgeloari de nezere almamisdir.

Konstitusiya Mahkemaesinin Plenumu avvelki hiiquqi movqe-
yinin davami olaraq bir daha qeyd edir ki, mehkeme, ilk ndvba-
do, Miilki-Prosessual Mocollonin 458.1 vo 462-c1 maddelorindo
gostorilon osaslarin olub-olmamasini1 aragdirmali, bundan sonra
Azorbaycan Respublikasinin terefdar ¢ixdig1 beynalxalq miigavi-
lalorde ve ya hemin Macallonin 465-ci maddeasinde sadalanan
xarici dovletin mahkeme gotnamasini macburi qaydada icra et-
moakden ve tanimagdan imtina edilmasi iigiin hallarin mdvcud
olub-olmamasint mileyyoen etmolidir (H.Babayevin sikayoti lizro
2017-ci il 16 mart tarixli vo F.Bayramovun sikayeti tizre 2017-ci
il 20 1yul tarixli gerarlar).

Konstitusiya Mehkamesinin Plenumu hemg¢inin vurgulayir ki,
hazirki konstitusiya isinin predmetini Ali Moahkemanin Miilki
Kollegiyasinin Birlogsmis Oraob Omirliklerinin Dubay Ali Mahka-
masinin 14 fevral 2017-ci il tarixli gerarinin Azerbaycan Respub-
likasinda taninmasi ve mocburi icra edilmesi barede 6 fevral
2019-cu il tarixli gerardadinin Konstitusiya ve qanunlara uygun-
lugunun yoxlanilmasi toskil edir. Aliment, usagin valideynlorin-
den hansinin yaninda qalmasi ve digaer masalalora galocokdoe se-
lahiyyatli mehkeme torefinden Azerbaycan Respublikasinin
maddi ve prosessual qanunvericiliyine uygun baxilmasi istisna
edilmir.

Konstitusiya Moehkemesinin Plenumu xiisusile vurgulayir ki,
Plenumun gerarinda gosterilon hiiquqi movqelor nezere alinma-
dan, yeniden eyni ziddiyyetli yanasmalara yol vermaklo yanlis
gerarin gobul edilmasi Konstitusiyanin 60-c1 maddasinin II hisse-
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sinin tolebloerine zidd olmaqla ise baxilma miiddetinin osassiz
uzanmasina vo sliriindiirmaciliys sebab olur.

Yuxarida gostorilonlari nozere alaraq Konstitusiya Mehkemae-
sinin Plenumu bele noaticoyo golir ki, Ali Mehkemenin Miilki
Kollegiyasinin Birlogsmis Orob Omirliklorinin Dubay Ali Mahke-
masinin 14 fevral 2017-ci il tarixli gerarinin Azerbaycan Respub-
likasinda taninmasi ve macburi icra edilmesi barode 6 fevral
2019-cu 1l tarixli gorardadi Konstitusiyanin 60-c1 maddesine vo
Miilki-Prosessual Macollonin 462 ve 465.1.5-ci maddalarins uy-
gun olmadigindan qiivveden diismiis hesab edilmalidir. Ise bu
Qorarda oks olunmus hiiquqi movgelora uygun olaraq miilki pro-
sessual ganunvericiliklo miiayyon edilmis qaydada ve miiddetde
yeniden baxilmalidir.

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddesinin
V ve IX hissealorini, “Konstitusiya Mahkemasi haqqinda” Azer-
baycan Respublikasi Qanununun 52, 62, 63, 65-67 ve 69-cu mad-
delorini rohbar tutaraq, Konstitusiya Mehkemasinin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikasi Ali Mehkemasinin Miilki Kolle-
giyasinin Birlagmis Orab Omirliklarinin Dubay Ali Mahkeme-
sinin 14 fevral 2017-ci il tarixli gorarinin Azarbaycan Respubli-
kasinda taninmasi ve mecburi icra edilmesi barede 6 fevral
2019-cu il tarixli gorardadi Azarbaycan Respublikas1 Konstitu-
siyasinin 60-c1 maddesine ve Azearbaycan Respublikast Miilki-
Prosessual Macallosinin 462 vo 465.1.5-ci maddelerine uygun
olmadigindan qiivveden diismiis hesab edilsin. Ise bu Qerarda
oks olunmus hiiquqi movqgelore uygun olaraq Azearbaycan Res-
publikasinin miilki prosessual ganunvericiliyi ilo miiayyon edil-
mis qaydada ve miiddatde yeniden baxilsin.

2. Qorar dorc olundugu giinden qilivveye minir.

3. Qerar “Azerbaycan”, “Respublika”, “Xalq qoezeti”,
“Bakinski rabog¢i” qozetlorinde ve “Azerbaycan Respublikasi
Konstitusiya Mehkeomasinin Malumati”nda derc edilsin.

4. Qorar gotidir, he¢ bir orqan vo ya soxs terafinden legv
edilo, doyisdirile ve ya rosmi tofsir oluna bilmaz.
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NMEHEM A3EPFANIJKAHCKOI PECIIYBJINKHA

MMIOCTAHOBJIEHUE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYIA
A3EPBAUIIKAHCKOM PECITYBJIMKU

O npoBepke cooTBeTCcTBUA onpeneeHus I'paxaanckoi
KoJiernu BepxoBHoro cyna A3zepOailzkaHCKOM
PecnyOsiuku ot 6 peBpais 2019 rona KoHcTuTynuu u 3aKkoHam
A3sepoaiigxanckoil PecnyOauku mo xajiooe
Jasyna 3oxpa6 orny baruposa

3 urona 2019 roga ropoa baky

[Inenym Konctutyumonnoro cyma AszepOaiipkaHnckoir Pecny6-
aukn B coctaBe Papxanga AOnymnaeBa (mpexacenarens), CoHbI
CanmanoBoii, Cyna6bsl 'acanoBoii, PoBmana Mcmaunnosa (cynbs-
noknamuuk), Jhbkeiixyna [apamkaeBa, Padasns I'Bamanze, Mcbr
Hamxadosa u Kampana Illaduena,

c ydyacTueM cekpetaps cyna Papauga Anuena,

B coorBeTrcTBUM ¢ 4acTtbto V crarebum 130 Koncturynun
A3zepOaifkanckoir Pecnyonuku, ctatesimu 27.2 u 34 3akoHa
Azepbaiimpkanckoir PecryOnmuku «O KoHCTUTYLHMOHHOM cyne» U
crarbeil 39 BuyTpeHHero ycraBa KoOHCTUTYyLUMOHHOTO cyna
Azepbaiimkanckoil Pecrybnuku paccMoTpen B CyaeOHOM 3acelaHuu
B MOPSAJKE MHUCbMEHHOW (POPMBI KOHCTUTYIIMOHHOTO CYIOMPOU3BOI-
CTBAa KOHCTUTYLIMOHHOE JIEJIO O IIPOBEPKE COOTBETCTBHSI ONPENIEICHNUS
I'paxxnanckoii kxomteruun BepxoBHoro cyma AsepOaiimxaHCKON
Peciybnmuku ot 6 ¢despans 2019 roma KoHcTuTynmu u 3akoHam
Azepbaiimkanckoit PecniyOnmuku mo sxamobe [laByma 3oxpabd onmy
baruposa.

NzyuuB u obcynuB noknan cyapu P.McmaiinoBa mo aemy, nuch-
MEHHOE BBICTYIUICHUE MpEACTaBUTENs 3asBUTENs Asepa ['ynuesa,
MUCBMEHHOE MHEHHUE HKCIEepTa — JOleHTa Kadeapbl MEXITyHAPOI-
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HOTO YaCTHOTO M €BPOIEHCKOTO TpaBa OPHIANYECKOTO (PaKyabTeTa
bakuHckoro rocynapcrBeHHoro yHuepcutera Typras ['yceliHOBa
COBMECTHO ¢ Marepuanamu aeina, [Inenym Koncrurynunonnoro cyna
Azepbaiimkanckoi PecrryOnukn

YCTAHOBMXI:

Kak BumHO W3 )amoObl M TNPHIOKEHHBIX K HEH MarepHasos,
J.barupoB Bctynui B 2011 rogy B ropone Jy6ait OObennHEHHbBIX
Apabckux OmupaToB B ouIMalbHBIN Opak ¢ rpaxaaHkoi Pec-
nyonmuku Keipreizcran Mepum  belimekeeBoil. OT COBMECTHOTO
6paka B 2012 roxy B ropome Hero-Mopx Coemunennsix IlltaTos
AMEpUKHN y HUX poauiack noub Jkeiina.

M.beiimekeesa, oopatusiucs B 2015 rony B cyn ropoga Jlyo6aii,
nonasia uck nporus /[[.baruposa o passone. Pemennem cyna nepson
uHCcTaHuK ropoaa Jlybaii ot 6 urons 2016 roga 6pak Mexy HUMH
OBbLJT pAaCTOPTHYT, ONEKYHCTBO HaJl HECOBEPILIEHHOJIETHUM PEOEHKOM
C MOMEHTA BBIHECEHMSI PELICHUS Cy/la IEPEJAHO OTIlY, HA OTBETYH-
Ka BO3JIOKEHO MPEJOCTABIECHUE MCTIY €AMHOBPEMEHHOM BBIIIATHI
Ha MpPOXHBaHUWE, B OCTaJbHOM 4YacTH HCKOBBIE TpeOOBaHUS
(aMMMEHTBI) OTKJIOHEHBI.

JyOaiickuii anemsiiuoHHbI cyn OObeAMHEHHBIX ApaOCKuX
OmuparoB 17 HosOps 2016 npuHsm penieHre 00 OTMEHE PelIeHUs
CyZla NepBOW MHCTAHIUH, Mepeaaye UCTIY ONEKyHCTBAa HaJl HECO-
BEPIICHHOJIETHIM PEOCHKOM, BO3BpAIICHUH PEOCHKA UCTILY, BHITLIATE
AQJTUMEHTHBIX IUIATEXKEHW, pacXxoJOB Ha OIEKYHCTBO, >KHMIIMILIHBIX
PacxoJI0B, pacxo/ioB M0 OpavyHbIM JeJIaM U Tp.

JHy6aiickuii BepxoBHbiii cyn OObennHeHHBIX ApabCKux
OwmuparoB pemenueM ot 14 ¢espans 2017 roga BHeC yaCTHUHBIE
U3MEHEHUsl B PEIICHUE Cyda aneUSIIUOHHOM WHCTaHLMH, MOCTa-
HOBJICHO yJEp’KaHHE AJIMMEHTOB, HCIIOJIHEHHE MpPeJ0CTaBIEHUS
OTEKYHY JKMWJIMIIHBIX PACXOIOB C MOMEHTA Tepeiadn peOeHKa MaTepH,
yIepKaHue Pacxo/loB MO OpavyHbIM JiejiaM T0CJie BEIHECEHUSI OKOH-
YaTeJIbHOTO PEIIECHHUs O PAaCTOPKEHUH Opaka MM ¢ MOMEHTa (pakTu-
YeCcKo# mepemaun peOeHKa MaTepu, Ha CTOPOHBI BO3JIOXKEHA 00sI3aH-
HOCTb 10 COBMECTHOW OIUIATE MOUUIMH CYAOB JBYX HWHCTAHLIMM.
B ocranbHBIX YacTAX B yIOBJIETBOPEHUH Kajl00bI OBLIO OTKA3aHO.
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M.bBeiimekeeBa, mofaB yepes cBoero npeacraBurens A.Ddenau-
3a7l€ XONATahcCTBO B [paxkIaHCKYyrO Koyuiernio BepxoBHOro cyma
Azepbaitmkanckor Pecnybnuku (manee — ['pakmaHckasi KOJJIErus
BepxoBHoro cyna), mpocuia O MNPU3HAHUM U TNPUHYAUTEIHEHOM
UCIIOJIHEHUH Ha Tepputopuu Asepbaiikanckoit PecriyOnuku pere-
nust JlyGaiickoro BepxoBhoro cyna OObennHEHHBIX ApabCKux
OmuparoB ot 14 despans 2017 rona.

Omnpenenennem [paxnganckoil kosuterun BepxoBHOro cyma or
5 oxTs16ps 2017 roga xomaraiicTBO ObUIO YIOBIETBOPEHO, MPUHSITO
pelleHre O NPU3HAHUM W NPUHYIUTEIBHOM MCIIOJHEHUM B
Azepbaitmxanckoit Pecrybmuke pemenus Jly6aiickoro BepxoBHoro
cyna OObenuHeHHbIX Apabckux OmuparoB ot 14 ¢despans
2017 rona.

OnHOBPEMEHHO CEeAYyeT OTMETUTh, YTO O MPUHITHUS YKa3aHHBIX
noctaHoBieHu# pemenneM CabaniabCKOro paifoHHOTO cyJa ropojaa
baky ot 28 ampens 2016 roma uckoBoe TpeOOBaHHME HCTIA
Jl.barupoBa npotuB orBeTunka M.beliekeeBol O pacTOpPKECHUU
Opaka u nepenade pedeHKa OTIly ObLIO YIOBIETBOPEHO.

OnHako Mocie NPUHATHUS BBIIIEOTMEUYEHHOTO OINpeAeICHUs
I'paxxnanckon kojuierun BepxXxoBHOro cyma ONpeaelieHHuEM
I'paxxnanckoi Kojulermu bBakMHCKOrO amneusIquOHHOIO Ccyaa OT
21 Hosi6ps 2017 roga Ha OCHOBAHWH AameJUIAIIMOHHOW Kajl00bl
M .BeiimexeeBoii pemieHne cya nepBoid WHCTAHIMKU OBLIIO OTMEHE-
HO, MPOU3BOJACTBO IO Tpa)xJaHCKOMY Jeny mnpekpaueHo. Cya
IIOCUUTAJ, YTO €CTh BCTYIIMBIIEE B 3aKOHHYIO CHJTy W IPU3HAHHOE B
Azepbaiimkanckoit Pecryonuke pemenne Jyb6aiickoro BepxoBHoro
cyna O0benMHeHHbIX ApaOCKMX DOMUPATOB O PACTOPKEHHUH 3aKIIIO-
YEeHHOTO MEXKJy CTOpOHaMU Opaka, nmepeaade HeCOBEPIIEHHOIETHE-
ro peOeHKa KOHKPETHOMY POIUTENI0 U YIAEp:KaHUU aJIMMEHTOB Ha
€ro coJeprKaHue.

J.barupos, oOparuBmuch ¢ xkano06oii B KOHCTUTYITMOHHBIN Cy
Azepbaiimkanckoit Peciyonuku (nanee — KoHCTUTYIMOHHBIN cyn),
IPOCWJI TPU3HATh ompenaesieHne |paxkaaHckod koiieruu Bepxos-
HOTO cyna oT 5 okTsa0ps 2017 roga He cooTBeTCTBYIONUM KoHCTH-
TYLUU U 3aKkoHaM A3zepOaiimxanckoil PecrryOnuku (nanee — Konctu-
TYLIUH).

B xanoGe 3asBuTenp cuurtaer, uto [paknaHckas KoJierus
BepxoBHoro cyna npu paccMorpennu 3asiBiieHus M.benekeeeBoun
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HEBEpHO NpumMeHuia crarbi 462, 467 u 471 I'paxkpanckoro mpoiiec-
CyallbHOro Kojekca AsepOaiijkanckoi PecnyOnuku (manee —
I'paxknanckuil mporeccyalbHbIM KOJEKC), B pe3yibraTe OKa3aluch
HapyIlIEHbI €ro Mnpapa, 3aKpEIUICHHbIE B CTaThaX 25, 26 u 4dactu |
crareu 60 Konctutynum.

ITo sxano6e J1.baruposa 6su10 ipunsto [loctanosnenue [Inenyma
Koncruryunonnoro cyna. Ha ocHoBanuu mansoro IloctanosneHnus,
U3-32 HECOOTBETCTBMS OIpeleNeHUs] [pakJaHCKOW KOJUIETUU
BepxoBHoro cyma A3sepOaiimxanckoi PecrnyOomuku oT 5 okTAOps
2017 roma yactu I crareu 60 Konctutynuu u crarbsim 462 u 472
I'paxxpaHckoro mpoleccyailbHOro Kojekca A3sepOailiiKaHCKOU
PecnyOnuku oHO OBLIO MPU3HAHO YTPATHBILUM CHITY.

Benen 3a atum I'paknanckas kosierusi BepxoBHOTro cyzia BHOBb
npuHsiIa onpeaeneHue oT 6 gpespans 2019 roxa o npu3HaAHUU U TTPH-
HYJIUTEILHOM UCIIONIHEHUH B A3epOaiixaHckoi PecryOmnmke perie-
Husa Jlybaiickoro BepxoBHoro cyma OObeauHeHHBIX ApaOCKuX
Owmuparos ot 14 despans 2017 roxa.

JI.barupoB, moBTOpHO OOpaTUBIIMCH C jkajnoboir B Kouctury-
LMOHHBIA Cyl, IPOCWJI IPOBEPUTH COOTBETCTBUE OIPEIEICHUS
I'paxxmanckoii koyiernu BepxoBHoro cyna ot 6 depanst 2019 roga
Konctutynuu n 3akonam.

Xanoba MOoTUBHpOBaHA TEM, UTO TOT/A, Kak ['pakaHcKas KoJie-
rusi BepxoBHOro cyma nomxkHa Oblla MPUMEHHUTH CTatbu 85 u 86
CemeitHoro komekca AsepOaitmkaHckor PecmyOnmukm (manee —
CeMeliHbIN KOZIEKC), OHM HE OBbLIM NPUMEHEHbI, HEBEPHO MpUMEHE-
HbI cTatbk 482 1 465 ['pakIaHCKOTO MPOLECCYATbHOTO KOJIEKCa, a
TaK)K€ HE TPUHATHI K CBEACHUIO IIPABOBbIE TTO3UIUH, OTPAKEHHBIE B
[loctanoBnenun ot 25 wuronga 2018 roga, npunarom Ilnenymom
KoHcTuTymmonnoro cyna 1o ero »xano0e, B HTOTe OKa3ajlich Hapy-
IIEHBI €T0 MpaBa, 3aKperieHHbIe B cTarhsix 34 u 60 Koncruryumu.

[Inerym KOHCTHUTYLMOHHOIO Cyna NpU3HAI BO3MOXHBIM pac-
cMoTpeTh kanoly Jl.barupoa B nopsiike NTMCbMEHHON POLEAYPHI
B COOTBETCTBUU cO crarbeid 27.2 3akoHa «O KoHCTUTYyLHOHHOM
cyzne» u crarbeil 39 BHyTpenHero ycraBa KoHCTUTYLIMOHHOTO cyza.

B cBs3u ¢ xano6oit [Inenym KoHCTUTYIIMOHHOTO cyfa cuuTaer
HEOOXOIMMBIM OTMETUTH CJETyIOIIEe.
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Ha ocnoBanuu vactu I crarbu 60 Konctutyiuu, rapantupyercs
3aIuTa paB U cBOOO KaKJ0ro B aIMUHUCTPATUBHOM IOPSIIKE U B
cyze.

Ha ocnoBanuu chopmupoBannoit I[lnenymom KoucTuTyumon-
HOTO CyJa MpaBOBOM MO3MIIMH, MPABO HA CYJECOHYIO 3aIHTY, HAXO-
JSICh B YHCJIE OCHOBHBIX IIPaB M CBOOOJ UeIOBEKa W Ipa)kJIaHWHA,
OJTHOBPEMEHHO BBICTYNAET B KAau€CTBE I'APAHTUU 3aKPEIUICHHBIX B
Koncturynuu npyrux npas u cBo0on. CyneOHas rapanTus ycTaHaB-
JIMBAET, C OAHOW CTOPOHBI, MPABO KAXKJOTO HAa OOpallleHue B Cyl C
IeJIbI0 BOCCTAaHOBJIEHNS HAapYIIEHHBIX MPaB U cBOOO, a ¢ APyrou, —
00513aHHOCTH CyJOB pacCMaTpHUBATh JaHHbIC OOpALICHHUS W MPUHH-
MaTh 110 HUM CIPABEJIMBOE PEILLIECHUE.

Cornacno vactu I crareu 129 KoHcTuTynnu, Cy/ibl BEIHOCST pelie-
HUSI OT UMEHH TOCY/IapCTBa, UCTIONHEHUE KOTOPBIX 0053aTENIbHO.

B psne cimydaeB pelieHusi, NPUHATHIE CyJaMU HMHOCTPaHHOTO
rOCy/apcTBa, Ha TEPPUTOPUH JPYTOTrO TOCYJapCTBA MOTYT 00Ia1aTh
OJIMHAKOBOM € Cy/IeOHBIMH PELIEHUSIMU TaHHOTO TOCyIapCTBa OpH-
nudeckoit cuioi. Jlaxke B ciydae eciau CyaeOHBIM IMpoIecc ocy-
HIECTBIISICS B 3apyOEKHOM CcTpaHe, a ero UCHOIHEHUE MPEaYCMOT-
peHo B AsepOaiimkaHckoit PecrnyOnuke, maHHOEe NPOU3BOACTBO,
Hapsily C MEXIyHapOIHBIMHU 00s3aTeNbCTBAMM IOCYIApCTBa, OCY-
HIECTBJISETCS B COOTBETCTBUM C OCHOBHBIMH NpPUHIMIAMHU
KoHcTuTynmm oTHOCUTENBHO IPABOCYAMS.

CornacHo crarbe 458.2 ['pax1aHCKOTO MPOIECCYyaIbHOTO KOJEK-
ca, IPU3HAHUE U UCIIOJHEHUE PEIICHU MHOCTPaHHBIX CYIOB OCY-
HIECTBIISIETCSl NPU YCIOBUSAX M B MOPSAKE, MPEAYCMOTPEHHBIX B
HacTosiuieM Kozekce, eciii MexAyHapoJHbIMU JOTOBOPaMH, K KOTO-
pBIM MIpUcoeauHmIach AzepOaiimkanckas PecyOnuka, He mpemyc-
MOTPEHbI UHbIE MTPABUIIA.

Cornacno myskty d crarbu 21 «/loroBopa mexy O0beTMHEHHBIMU
Apabckumu Dvuparamu u AzepoOaiimkanckoit Pecryonukoit o mpaBo-
BOW U CyaeOHOW MOMOIIM MO TPaKJAHCKMM W TOPrOBBIM Jejlamy»
(manee — [loroBop), yTBepkKIeHHOTO 3akoHOM A3epOaiiKaHCKON
Pecniybnmuku ot 10 anpens 2007 roma, ecinu pelieHue 3aKperuisieT
TpeOOBaHUs, HAPYIIAIONIUE TOT WM WHOW JEUCTBYIOMIMHA 3aKOH
3anpamuBaeMoid CTOpOHBI, WK NPOTUBOPEUHUT €€ KOHCTUTYLMOH-
HbIM MpaBUJIaM, CYBEpEHUTETY, O€30MaCHOCTH WJIHM MPUHLHUIIAM
0OIIECTBEHHOTO MOPSAKA, OHO HE MMPU3HAETCS WM HE UCTIOHAETCS.
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Ha ocHoBanuu e crarbu 22 JloroBopa, Npouenypbl, CBI3aHHBIE C
IPU3HAHUEM WUJIU UCTIOIIHEHUEM PELLEHUs, OCYILECTBIISIOTCS B COOT-
BETCTBHMHM C 3aKOHOJATEJILCTBOM 3aripamnBaeMoi CTOPOHBI.

Bwmecre ¢ Tem, comtacHo crarbe 462 ['paxkpaHckoro mporeccy-
aJIbHOTO KOJIEKCA, pEIICHUsl CYIOB M apOMTpaskell MHOCTPAHHBIX
rOCyIapCcTB MOTYT OBITb HCIOJHEHBl MW TpPHU3HAHBl B
Azepbaiikanckoil PecriyOnuke, eciii OHUM HE IPOTHUBOPEYAT 3aKO-
HOJATeNbCTBY A3zepOaiimkanckoil PecyOnuku u npaBonopsiaky u
€CJIM OHU B3aMMHO FapaHTUPOBAHBI.

B cootBetrcTBUU cO crathert 465.1.5 mannoro Koxmekca, oTkas ot
MPUHYIUTEIBHOTO UCIIOJHEHUS PELEHUs Cy/la AOIYCKAeTcsl B CIly-
yae, €CJIM WCIOJIHEHUE PEUICHUs] MPOTUBOPEYUT OCHOBHBIM IPHUH-
IMIIaM 3aKoHoJaTeIbcTBa AzepOaiikancko PecyOnuku u cyBe-
penutety AzepOaifkanckor Pecryomukm.

B cootBercTBUU cO cTarbeit 464 ['paxknanckoro npoueccyaibHO-
ro KojieKca, 3asBJIEHUs O MPUHYIUTEILHOM MCIIOJIHEHUH U TpU3HA-
HUW pEIIeHUH CydOB M apOUTpakell MHOCTPAaHHBIX TOCYIapCTB
paccmarpuBaioTcsi BepxoBHbIM cyaoMm A3zepOaiimkaHckon Pec-
My OITUKH.

[Inenym KOHCTUTYLIMOHHOTO CyZAa, CChLIAsCh HA NPHUHATOE IO
JaHHOMY Bonpocy npeasinyiee IlocranoBneHne, cunTaeT BaKHbIM
elie pa3 OTMETUTh, YTO HA OCHOBAaHMHU TPeOOBAHMI BbIIIEyKa3aH-
HBIX HOPM TI'pa)XJaHCKO-IPOLECCYaJbHOTO0 3aKOHOJAATENbCTBA H
JoroBopa, npu npusHaHuu [paxgaHckou kosuierueir BepxoBHOTO
Cyna ynomsiHyToro pemenus cyna OObeIMHEHHBIX ApalOCKHuX
OMHpATOB CJEIYET MPOBEPUTH, COOTBETCTBYET JI OHO BCEM JEM-
CTBYIOIIUM 3akoHaMm A3zepOaiikaHckod PecnyOnuku uinm ee KOH-
CTUTYLIMOHHBIM IIPABUJIaM, CYBEPEHUTETY, 0€30aCHOCTH WJIH MTPUH-
unam oOIEeCTBEHHOTO MOPS/IKA.

Kpowme Toro, ciiegyer y4ecTs, YTO IpU3HAHUE U UCIIOTHEHHUE IIPH-
HATOTO TOJ HOPUCIMKIIMEH OJHOIO TOCYAAapCTBAa pEUIeHHs cyha,
SBJIAIOIIETOCS] JOKYMEHTOM MyONIMYHON BIACTH, HAa TEPPUTOPHUU
JIPYroro rocy/lapcTBa SBISETCS OAHUM H3 CIOXHBIX BOIIPOCOB.
Hcxons u3 oOenpuHATHIX TPUHLUIIOB MEXIyHAPOJHOTO 1paBa, B
0COOCHHOCTH, MPUHIIUIIOB TEPPUTOPHAILHON IIETOCTHOCTH U CyBe-
PEHHOr0 PaBeHCTBAa rOCyAapCTB, MPU3HAHUE W HMCIIOJIHEHHE pellle-
HUS CyJla THOCTPAHHOT'O rOCy/IapcTBa Ha TEPPUTOPUU APYTOro rocy-
JApCTBA MOYKET OCYIIECTBIATHCS JIMIIb B paMKaX 3aKOHOJATENIbCTBA
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JTAHHOT'O TOCYJIapCTBa, MEXyHAPOAHOTO MpaBa v NPUHIIUIIA B3aUM-
HOCTH.

Ha ocnoBanum wactu I crarbu 17 KoHctutyuuu, cembsi Kak
OCHOBHasl siUeiika OOIIeCTBAa HAXOMUTCS MOJI 0COO0M OMeKol rocy-
napctBa. Kaxxnprii o61amaer mpaBoM Ha cO37laHUE CEMbHU IO JIOCTH-
YKEHUHU YKa3aHHOTO B 3aKOHE Bo3pacTa. bpak 3akitouaeTcsi Ha OCHO-
B JI00pOBOJIBLHOTO coriiacus. HUKTO HE MOXKET ObITh MPUHYXKACH K
3aKiroueHnto Opaka. Cembsi M Opak HaxXoJsTCs TMOJ OINEKOM rocy-
napctsa. [IpaBa cynpyroB paBHbl (cTaThsi 34 Konctutynun).

CemelHbI KOJEKC B COOTBETCTBUM C IPEAYCMOTPEHHBIMU B
KoncTutymum oCHOBHBIMU ITpaBaMu U CBOOO/IaMHU Y€JIOBEKa U Tpax-
JAHWHA yCTAaHABIMBAET HOPMBbI, PETYIUPYIOIIHE IPUHLINUIBI BO3ZHUK-
HOBEHHUSI, YKPEIUICHUS U MPEKPAIICHUS CEMEMHBIX OTHOIICHUH,
npaBa U 00sI3aHHOCTH YYaCTHUKOB CEMEMHBIX OTHOLIEHUH, 00s13aH-
HOCTH TOCY/IapCTBEHHBIX OPTaHOB B JJaHHOU cdepe, a TakKe MpaBH-
Jla PETUCTPAIMHU aKTOB IPaKAaHCKOTO COCTOSIHHUS.

B crarbe 22 CeMeHOro KoJIeKca pacKpbIBatOTCS BOMPOCHI, pelae-
MbIe IIpH pacTtopkeHun Opaka. CornacHo crarbe 22.2 Koaekca, npu
OTCYTCTBUU MEXIY CYIpyraMu COIJIAIICHUS B CITy4ae pacTOPKEHUs
Opaka B CyeOHOM TOPsIZIKE, a TAKKE HAPYIICHUU JaHHBIM COTJIaIe-
HUEM MHTEPECOB JIeTel WU OAHOU U3 CTOPOH, CY/I:

1) ompenensieT, ¢ KeM W3 POAUTENECH MOCIE pa3BO/a OCTAIOTCA
HECOBEPIICHHOJICTHUE JCTH;

2) ompenenseT, KTO U3 poJuTeNell U B KaKOM pa3Mepe JI0JKEH
MJIATUTh aJTUMEHTHI Ha JIETeH;

3) mo TpebGoOBaHUIO CYNpPyroB (OJHOTO W3 HHUX) MPOU3BOAUT Pa3-
JIeJT UIMYIIECTBA, HAXOISAIIETOCS B IX COBMECTHOM COOCTBEHHOCTH;

4) mo TpeGoBaHUIO KEHBI (My)kKa), UMEIOIIEH MPABO Ha IMOJTyYe-
HUE y MyXa (EHbI) CPEJCTB JIsl COAEPIKAHUS, yCTAaHABIMUBAET pa3-
Mep CPEACTB, MOJJICKAIINX YACPKAHUIO C MyXka (KEHBI).

OcHOBBI MpaBa OBIBIIETO MYyXka (3KE€HbI) HA MOJTy4YEHUE aJTMMEH-
TOB TIOCTIE pacTop)KeHus Opaka NpPerycCMOTpPEHbI B CTaTbe 85
Cemeiinoro xoxexca. Ha ocnoBanum cratbu 85.1 Komekca, Hupke-
CJIeIyIOIINE JIMIAa UMEIOT MPaBO MOCJE pacTop:keHus Opaka Tpedo-
BaTh B Cy[eOHOM Mopsijike y ObIBIIET0 Myka (K€HbI), pacroiararo-
HIETO JUIsl YKa3aHHOTO HEOOXOAMMBIMU CPEJICTBAMU, BBIIIATHI ajlH-
MEHTOB:
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1) OpIBIIAs JKeHA B MEPHOA OEPEMEHHOCTH U B T€UEHUE 3 JIET CO
JTHSI POKJICHUSI OOIIUX JETEH;

2) HyXJarouMiics B MaTepuaJbHONM MOMOILIM OBIBIIMM MYXK
(>keHa), OCYIIECTBISIONINKN YXO7 32 00IKUM peOEHKOM C OrpaHUYCH-
HBIMH BO3MOXXHOCTSIMH 370POBBSI WM OOIIMM PEOSHKOM, SIBIISIIO-
muMcs MHBanuaoM | rpynmel, B Bo3pacTe cBblle 18 ser, orpaHu-
YEHHBIE BO3MOXXHOCTHU 37I0POBbSI KOTOPOTO OBLIA YCTAHOBIICHBI J10
noctmxkenus 18 ner;

3) HYXIAOIIUHCI B MaTepUaJIbHOM TOMOIINM OBIBIIUH MYXK
(>keHa), yTpaTUBIIUN TPYAOCIOCOOHOCTh JI0 PacTOp>KeHUsi Opaka
WJIM B TEYCHHE OJTHOTO TO/Ia CO JHS PAcTOPKEHUs Opaka;

4) B city4ae, €CJIM CyIpyTrH JJINTEIbHOE BpEeMsI COCTOSIIN B Opake,
-OBIBIIMI MY’K, HE TIO37HEE 5 JIET C MOMEHTa PacTOp>KeHUsI Opaka
JOCTUTIINI IEHCMOHHOTO BO3pacTa M HyXAAIOIIHUICS B MaTepuaib-
HOM IOMOILIH.

B cootrBerctBue co crarbeit 85.2 CemelHOro kojekca, pasmep
AQJTMMEHTOB M MOPSIOK MX BBHITIJIATHI OBIBIIEMY MYKY (PK€HE) TOCIIe
pacTtopxeHusi Opaka MOTYT OBITh YCTAaHOBJIEHBI COIJIALICHUEM
MEX1y OBIBIIMMHU CYIIPYyTaMH.

Kak BumgHo, cdepa mpaBoBbIX OCHOBAHUM MONYYCHHS aTHMEHTOB
OBIBIIMM MYXeM (’KeHOM), Oyydu OrpaHHYEHHON, TOYHO YCTAHOB-
JeHa B 3aKoHojaTenbcTBE. DakTop, OOBEAMHSIONIUNA OCHOBAHMUS,
nepeyrciennbie B cratbe 85.1 CemeltHOro Kojiekca, 3aKiio4aeTcs B
OTCYTCTBUU WJIM OTPAHMUYEHHOCTH y MYyXa (K€HbI) MO OMpe/eIeH-
HBIM TPUYUHAM BO3MOXKHOCTH pabOTaTh M HAJUYUHU y OBIBIIETO
MyKa (KEHbl), KOTOPOMY IPENBSABIECHO TpeOoBaHUE 00 yIulaTe aau-
MEHTOB, HEOOXOJUMBIX CPEJICTB JJIS 3TOTO.

Uto kacaerca crtarbu 85.1.1 CemelHOTO KOHEKCa, CIEAYET
OTMETUThH, YTO B OTJIMYHME OT OCHOBAHHM, yKa3aHHBIX B CTaThsiX
85.1.2-85.1.4 Konekca, B JTaHHOM cTaThe BOBHUKHOBEHHE Y OBIBIIIEH
YKEHBI TIpaBa Ha MOJIyYEHUE aJJTMMEHTOB HE 3aBHCHUT OT TOTO, HY>K/la-
eTCsd U OHAa B MaTepHAIIbHOW Momomu. Bmecre ¢ Tem, cormacHo
cytu ctarbu 85.1.1 CemelHOro Kojekca, BhIIIaTa yCTAHOBJICHHBIX
JTAHHOM CTaThel aTMMEHTOB OTPAHUYMBACTCS IOCTHKEHUEM OOLITUMHU
JETbMHU 3-JIETHErO BO3pacTa.

Ha ocnoBannm crartem 86 manmHoro Komekca, Ipu OTCyTCTBHM
MEXJY CyNpyramMu Wid OBIBIIUMHU CYNpPYramMu COTJIAIICHUS O
BBITUIaTE aJJUMEHTOB pa3Mep aJIMMEHTOB, MOAJIEKAIIUX B Cy1leOHOM
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MOPSIIKE BhIIIJIATE MYKY (KEHE) WU OBIBIIEMY MYXKY (KEHE), ycTa-
HABJIIMBAETCS CYJOM B IOJICKAIIEH €XKEMECSIYHOW BBIILIATE CTa-
OWJIbHOM JIEHEXKHOW CyMME C YYETOM CEMEWHOro U MarepuajibHOro
MOJIOKEHUS OBIBILIETO MY>Ka (’KEHBI), IPYTUX 3aCITYKHUBAIOIINX BHH-
MaHUsI THTEPECOB CTOPOH.

Crarbu 85 u 86 Konekca, HaXoisiCh B CUCTEMHOM CBSI3U, HAIpaB-
JIEHBI Ha COXPAHEHUE HEOOXOAMMOTO YPOBHS KU3HHU KaK MOJydaro-
IIEr0 AJUMEHTBI, TaK W BBIIUIQUUBAIONIETO HUX JIMIA, C YCJIOBHUEM
oOecrieyeHus 6anaHca MHTEPECOB 00EUX CTOPOH ATMMEHTHBIX OTHO-
LIEHUM.

Takoe perynupoBaHue BBITEKaeT M3 OOA3aHHOCTEH TrOCynapcTBa
[0 OXpaHe MaTEpPUHCTBA M JETCTBA B COOTBETCTBUH C YAaCThIO
III crarbu 34 KoHCTUTYLIMH, a TAK)KE TPUHIIMIIA TPOTIOPIIUOHATIBHO-
cTH, 3akperuieHHoro B yactu Il crareu 71 Konctutynumu.

VYuursiBas BblIeyKa3aHHOe, [lnmenym KoHctutynmonHoro cyna
CUMTACT, 4YTO IpU Npu3HaHuu [ paxxnanckon kosurernenn BepxoBHOro
cyna pemenusi [lyOatickoro BepxoBHoro cyma OObeIWHEHHBIX
Apabekux DmupatoB ot 14 deBpans 2017 roga He OBLIO IPUHAITO K
CBEJICHUIO, YTO B JIJAHHOM pelIeHUM BbliaTa M.belilekeeBoit anu-
MEHTOB M PacX0/I0B Ha OMEKYHCTBO TPOTUBOPEUUT CEMEMHOMY 3aKO-
HOAATeNbCTBY A3sepOaiimkanckoil PecmyOmuku. A 310, cornacHO
nyHkty d craren 21 JloroBopa, cratesim 462 u 465.1.5 I'pax-
JAHCKOTO IPOLIECCYaIbHOTO KOJEKCa, SIBISETCS OCHOBAaHUEM JIS
OTKa3a B MIPU3HAHUU JAHHOTO PELICHUSI.

Opnaxo I'paxxanckas xosuierusi BepxoBHoro cyna, He y4UThIBas
MIPABOBOM MO3MIMU, OTPAXKEHHOW B OTMeYeHHOM [locTaHOoBIeHUHN
[Inenyma KoHcTUTynMOHHOrO Cyna, IpUHSJIA pEUIEHUE, HE coye-
Tarouieecss ¢ TpeboBaHusmMu HopM Koncrutynuu, 3akoHa
Azepbaiimxanckoit PecnyOnukun «O KoHCTUTYHHOHHOM Cyze»
(manee — 3akon «O KoHcTUTyIMOHHOM cyie») U [ pak1aHCKOTO MMpo-
LIECCYaJIbHOTO KOJIEKCa.

Taxum o0pa3om, cya KaccallMOHHOW MHCTAHIIUU, HE CChUIAsCh Ha
Ty WIK UHYI0 HOPMY MaTepuajJbHOrO MpaBa ¢ TeM, YTOObI MPUNTH K
OTIpEICIIECHHOMY BBIBOJLY T10 JI€ITY, JTUIIIb HA OCHOBAHHUH OOIIUX CYXK-
JNeHUW (B3bICKAaHHE AJTUMEHTOB OCYIIECTBISICTCS HE Il Marepu
pebeHka, a B MoJIb3y MaTepH JJis OIJIaThl PacX0/I0B peOeHKa, MO3TO-
My JAaHHBIA QakKT HE MPOTUBOPEUUT CEMEMHOMY 3aKOHOIATEIbCTBY;
pacxozibl Ha OMEKYHCTBO CBSI3aHbI C TOBCEHEBHBIM YXOJOM Marepu
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3a peOEHKOM B €r0 MHTEpecax, HO3TOMY HE IPOTUBOPEYAT CEMEHHO-
MY 3aKOHO/IaTeJIbCTBY) MOBTOPHO MPULIEI K BBIBOAY O MPU3HAHUU U
NPUHYIUTEIHHOM HCIIOJIHEHUN PEIICHUS] HHOCTPAHHOTO TOCYIapCT-
Ba B AzepOaiikanckoi PecryOmmke.

B cBs3u ¢ atuMm [lnenym KoOHCTUTYIITMOHHOTO cyla CUMTAET BaX-
HBIM OTMETHUTB, 4TO cornacHo yactu IX crareu 130 Koncturynuu u
crarbsiM 63.4, 66.1 u 66.2 3akoHa «O KOHCTUTYIIMIOHHOM CyJie»,
pemiernsi KOHCTUTYLIMOHHOTO cyJa UMEIOT 00s3aTeIbHyI0 CHIIy Ha
Bcel TeppuTopun AsepOaiipkaHckor PecryOnuku u mocie BCTyI-
JIEHUS B CUJTY JTOJDKHBI O€30TrOBOPOYHO UCIIOTHSTHCS.

B Ilocranosnenuu Ilnenyma Konctutyunonnoro cyna «O coot-
BercTBUM NyHKTa 9 wactu Il m mynkra 7 gactu IV 3akona
Azepbaitxkanckor PecyOnuku «O BHECEHUU JIOTIOJIHEHUH U U3Me-
HEHUI B HEKOTOpbIC 3aKOHOJATENbHbIE aKThl A3epOailKaHCKON
Pecriyonmuku» ot 11 urons 2004 roga Homep 688-11 QD wactm
IX crareu 130 Koncturymum A3zepOaitmkanckoit Pecry6mukm» ot
25 suBaps 2005 roga ykazaHo, 4TO BepXOBHBIN Cya U Ipyrue Cyabl
JOJDKHBI MIPUHUMAaTh CBOM PELICHUS MO COOTBETCTBYIOLIEMY JAEILY
TOJIBKO B IIpe/ieIax, OnpeaeaeHHbIX KOHCTUTYIIMOHHBIM CyJIOM. DTH
npefenasl o0pasyroT ykasaHubie B IlocranoBnenuu Ilnenyma
KoHCTUTYIMOHHOTO Cy/1a MPaBOBbIE BOIPOCHI, @ TAKKE IPU3HAHHBIE
HapyUIEHHBIMHU NPaBa U CBOOO/IBI.

W3 BbIIEYKa3aHHOTO MOXXHO IPUUTH K TaKOMYy BBIBOLY, YTO
I'paxxnanckas koierusi BepxoBHOro cynaa, mpuHSIB pelIeHUE, HE
COOTBETCTBYIOILIEE IPABOBBIM IO3ULHUSIM, OTPAXKEHHBIM B
[ToctanoBnenun ot 25 wuronga 2018 roga, npunarom Ilnenymom
KonctutrynmonHoro cyna no Tomy e BOIIPOCY, HapsIy C Hapylle-
HueM TpeboBanmii yactu IX crarbm 130 KoncTuTymuum u crareit
63.4, 66.1 u 66.2 3akoHa «O KOHCTUTYLIHOHHOM CyJe», TAKKE HE
NPUHSAT K CBEACHUIO IIPAaBOBbIE TO3UIMHU, OTPAXKEHHbIE B
[TocranoBnennu Ilnmenyma KoHctuTynmoHHoro cyma ot 25 urons
2018 rona.

B npopomxkeHue npexHEW MNpaBoOBOM no3uuuu, [lieHym
KoHCTUTYIIMOHHOTO Cyzia e1ie pa3 OTMEUAET, UYTo Cy/ B IIEPBYIO OYe-
penb, JOKEH HM3YYuTh, UMEIOTCS JU OCHOBAHMS, YKa3aHHBIE B
crarbsix 458.1 m 462 ['paxaaHCKOro mpoIECCYallbHOTO KOJNIEKCa,
MIOCJIE YEro yCTAaHOBUTb, UMEIOTCS JIU 0OCTOSATENbCTBA JIJIs1 OTKa3a B
NPU3HAHUM U NPUHYAUTEIHHOM HMCHOJHEHWU PEUIEHUs Cylda WHO-

41



CTPAHHOI'O FOCYJIapCTBa, NEPEUUCIICHHBIE B MEXAYHAPOAHBIX J1OTO-
BOpax, K KOTOpBIM IpucoeanHunach AsepOaiimxaHckas Pec-
nyOnuka, unu B cratbe 465 nannoro Konekca (mocranosnenus ot 16
mapta 2017 roma no xano6e I.babaesa u ot 20 utons 2017 roxa mo
xanobe @.baitpamosa).

[Inenym KOHCTUTYIMOHHOIO Cyna TakKe IOAYEPKUBACT, YTO
MpeIMET HACTOAIIEr0 KOHCTUTYIIMOHHOTO JIejla COCTaBIIsIET IPOBEP-
Ka COOTBETCTBHS ompeneneHus [paxmanckon kosterun Bepxos-
HOTO cyna oT 6 ¢eBpans 2019 roma o pu3HAHUYU U IPUHYIUTETHHOM
ucrionHeHnu B AsepOaitmkanckoir PecmyOnuke perieHus
Hy6aiickoro BepxoBaoro cyma OObenuHeHHBIX ApaOCKuX
OwmupartoB ot 14 ¢eBpans 2017 rona Konctutyuuu n 3akonam. He
UCKJIIOYAETCsl PACCMOTPEHHE B JaJIbHEHUIIIEM KOMIIETEHTHBIM CYJIOM
TaKMX BOINPOCOB, KaK QJIUMEHTBHI, KOMy W3 DPOAMUTENEH Nepenarhb
pebeHka u mp., B COOTBETCTBUU C MaTepUAIbHBIM M MPOLIECCyalb-
HBIM 3aKOHOAATEILCTBOM A3epbaiimxanckon Pecyomukm.

[Inenym KoHCTUTYUHOHHOTO cyga 0co0O0 MOAYEPKUBAET, YTO
NPUHITHE HEBEPHOTO pellieHus 0e3 yueTa MpaBOBbIX MO3UIUH, yKa-
3aHHbIX B [locTanoBnenuu Ilnenyma, ¥ ¢ TOBTOPHBIM JOMYIICHHEM
OJIHMX W TeX € Pa3HOPEYMBBHIX IOJXOJ0B, MPOTUBOpEUa TpedoBa-
HusAM yacTy Il crareu 60 KoHcTuTynuu, npuBoauT K HE0OOOCHOBAH-
HOMY 3aTATUBAaHUIO CPOKOB PACCMOTPEHUS Jieia U BOJIOKHUTE.

VYuurtsiBas BellieykazanHoe, [Inenym KoncTuTynunoHHoro cyna
NPUXOAUT K TAKOMY BBIBOJY, YTO M3-32 HECOOTBETCTBHUSI OMpe/eie-
s [paxxnanckoil koyuternu BepxoBHoro cyna ot 6 despans 2019
rogja o TMpPU3HAHUM U NPUHYAUTEIBHOM HCIIOJHEHUU B
Azepbaitmxanckor Pecriyonuke pemenust Jlyb6arickoro BepxoBHoro
cyna OO0benuHEeHHBIX Apabckux OmupatoB oT 14 despans 2017
rona crtarbe 60 Koucturynmum wu ctarbam 462 u 465.1.5
I'pask1aHCKOrO MpolleCCyalbHOIO KOJEKCa CIEAYET CUUTaTh €ro
yTpaTUBLIUM cuiy. Jleno HeoOXoqumMo mepecMOTpPETh B COOTBET-
CTBUU C TPABOBBIMU MO3ULHUSAMHU, OTPAXKEHHBIMU B HACTOSILEM
[TocTaHoBIEHUH B MOPSIAKE U CPOKHU, YCTAHOBIEHHBIE TPAXkKIaHCKO-
IPOLECCYAIbHBIM 3aKOHOATEIECTBOM.

PykoBoactBysice wactamu V u IX crateum 130 Konctutyuun
AzepOaitmkanckor PecriyOmuku, crarbsimu 52, 62, 63, 65-67 u 69
3akoHa AsepOaifkanckoit PecnyOonukn «O KoHcTUTyIIMOHHOM
cyne», [lnenym Koncrurynumonsoro cyna
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NHNOCTAHOBMUI:

1. U3-3a HecooTBeTCTBUS OompenenaeHus [paxxaaHCKoN KOJIeruu
BepxoBHoro cyna AsepOaiimxanckoit PecryOnuku ot 6 deBpans
2019 roma o HpU3HAHUU W NPUHYAUTEIBHOM HCIIOJHEHUU B
Azepbaiimkanckoii Pecrybnuke pemenus [y6aiickoro BepxoBHoro
cyna OO0benuHeHHBIX Apabckux OmupatoB oT 14 despans 2017
roga cratbe 60 Koncturymum A3zepOaiimxanckoit PecnyOmuku u
cTarbsiM 462 u 465.1.5 I'pakIaHCKOTO MPOIECCYATbHOTO KOJIEKCa
Azepbaiimpkanckoii PecrryOnuku cuMTaTh €ro yTpaTHBILIUM CHITY.
Jleno mepecMOTpeTh B COOTBETCTBUHU C IMPABOBBIMH IO3HUIIMSIMH,
OTpakeHHbIMU B HactosiieM [locTaHOBIEHMM B NOPSJIKE U CPOKH,
YCTaHOBJICHHbIE MPAXKAAHCKO-TIPOLIECCYAIbHBIM 3aKOHOAATEIHCTBOM.

2. IlocTaHOBNIEHHE BCTYMAET B CUILY CO JIHS OIMYOJMKOBAHUS

3. IlocraHoBieHHe OMyONUKOBaTh B razeTax «AsepOailkany,
«Pecmybnukay, «Xanr razetny, «bakunckuit padounii» n «BecTHuke
KonctutynmonHoro cyna AzepOaiimkaHckoit PecmyOnukmy.

4. IlocTaHOBNEHUE SBISIETCA OKOHYATEIBHBIM U HE MOXKET OBITH
OTMEHEHO, M3MEHEHO WM OQUIHUATbHO HCTOJKOBAHO HU OJHUM
OpPTraHOM WJIH JIUIIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi1 Cinayat Macallasinin
1, 5,18, 61 vo 65-ci maddalarinin Azarbaycan Respublikasi
Konstitusiyasinin 148-ci maddasi vo “Miilki, ailo vo cinayat
islari iizra hiiquqi yardim va hiiquq miinasibatlari haqqinda”
Minsk Konvensiyasi baximindan sorh edilmasino dair

7 iyun 2019-cu il Baki sohari

Azorbaycan Respublikasi Konstitusiya Mehkemasinin Plenumu
Forhad Abdullayev (sedr), Sona Salmanova, Siidabe Hasenova,
Rovsen Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir
Muradov (meruzagi-hakim), Isa Necefov ve Kamran Sefiyevden
ibarot torkibdo,
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Azorbaycan Respublikas1 Konstitusiyasinin 130-cu maddesi-
nin VI hissasine miivafiq olaraq Gence Apellyasiya Mahkama-
sinin miiracioti asasinda xiisusi konstitusiya icraati qaydasinda
aciq mohkema iclasinda Azerbaycan Respublikasi Cinayet
Macolloasinin 1, 5, 18, 61 vo 65-ci maddelarinin Azarbaycan
Respublikast Konstitusiyasinin 148-ci maddesi ve “Miilki, aile
vo cinayat igleri lizre hiiquqi yardim ve hiiquq miinasibotlori
hagqinda” Minsk Konvensiyasi baximindan serh edilmasine
dair konstitusiya isine baxdi.

[s {izre hakim M.Muradovun meruzesini, maraqli subyektlorin
nimayendealorinin ve miitexassislorin c¢ixislarini, ekspertin
royini dinleyib, is materiallarin1 arasdirib miizakire edorak,
Azorbaycan Respublikasi Konstitusiya Mahkemasinin Plenumu

MUODYYON ETDI:

Gonco Apellyasiya Moahkomasi Azarbaycan Respublikasinin
Konstitusiya Mehkemasina (bundan sonra — Konstitusiya Mah-
komeosi) miiraciot edorak, coza toyin edilorken xarici dovletle-
rin mehkema hdkmlerine esasen yaranmis mahkumluglarin ne-
zore alinmasinin miimkiinliilyi baximindan Azerbaycan Respub-
likas1 Cinayat Macollasinin (bundan sonra — Cinayat Macollasi)
1, 5, 18, 61 vo 65-ci maddelarinin Azearbaycan Respublikasi
Konstitusiyasinin (bundan sonra — Konstitusiya) 148-ci maddesi
vo “Miilki, aile ve cinayst isleri iizro hiiquqi yardim ve hiiquq
miinasibatloeri hagqinda” Minsk Konvensiyasinin (bundan sonra
— Minsk Konvensiyas1) miivafiq maddelori ile alagoali sokilde
sorh olunmasini xahis etmisdir.

Miiraciatde gostorilmisdir ki, Gence sohari Kepoaz Rayon
Mohkomasinin 25 sentyabr 2018-ci 1l tarixli hokmi ile
N.Moahoarromov Cinayat Macallasinin 177.2.3 ve 177.2.4-cii
maddoleri ile tagsirli bilinerek azadligdan meahrum etme coza-
sina mohkum edilmisdir.

Gonco sohoari Kepoez Rayon Moahkemaesinin hokmiinden
N.Moharromovun miidafia¢isi apellyasiya sikayoti, dovlet itti-
hamcis1 ise apellyasiya protesti vermislor. Apellyasiya sikayo-
tinde hokmiin deyisdirilmasi, mahkum barasinde Cinayat Ma-
collesinin 65.3-cli maddasinin totbiq edilmasi, apellyasiya pro-
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testindoe iso hokmiin logv edilmasi, moehkuma mahkemaye veril-
diyi itttham hacminde Cinayat Maceallasinin miivafiq maddeleari
ilo tagsirli bilinarak coza toyin edilmasi xahis olunmusdur.

Apellyasiya protestinin asas dalillorinden biri birinci instan-
siya mahkamasi torafindon cinayet qanunvericiliyinin telablari-
no uygun olmayaraq, N.Moahoarromovun Rusiya Federasiyasi
arazisinda toratmis oldugu cinayat emaline gore mahkum olun-
mas1 faktinin cinayetin residivinin yaranma asas1 hesab edilarak
cozani agirlagdiran hal kimi nezeare alinmasi, mehkumun bu se-
babdoen cozasini ciddi rejimli cozagokme miiossisosindoe ¢okmao-
sinin miieyyon edilmasi ilo bagli olmusdur.

Gonco Apellyasiya Moahkemasi coza toyin edilerken xarici
dovletin erazisinde gosdon toradilmis cinayet emeline gore
moahkum olunmus sexsin mahkumlugunun nezere alinib-alin-
mamasi ile bagli mehkemse tacriibasinde fikir ayrilig1 yarandi-
gindan qanunvericiliyin yuxarida qeyd edilen maddalerinin sla-
goli sokilde sorh edilmasinin zoruri oldugu genastine golmisdir.

Konstitusiya Mahkemaesinin Plenumu miiracietde qaldirilan
mosalo ilo bagl cinayatlorin residivi anlayiginin ve ictimai toh-
lilkkolilik deracesinin, cinayeat islori sahasinde beynoalxalq
omokdasligin formalarinin ve cinayet icraatinda beynoalxalq mi-
gavilalerin totbiq olunmasinin asaslarinin agiglanmasini zeruri
hesab edir.

Cinayot Macoellosinin 18.1-ci maddesinde cinayatlorin residivi-
nin anlayist verilmisdir. Homin maddaye asasen, gosden cinayat
torotmayo gore avvellor mehkum olunmus soxs terafinden yeni-
den gesden cinayetin téradilmasi cinayetin residivini yaradir.

Konstitusiya Maehkemasinin Plenumu cinayetlorin residivinin
togsirlondirilon soxsin soxsiyyetini xarakterizo eden hal oldu-
gunu geyd etmokloe bir sira gorarlarinda vurgulamisdir ki, meh-
kumluq tekce soxsin mahkum olunmasi ve ona cezanin tayin
edilmasi fakti ile sortlondirilmir. Mehkumluq sexs terafinden
tokraron cinayot toradilorken cinayet qanunvericiliyi ilo miioy-
yon olunmus hiiquqi naticalore sebab olan mehkumun hiiquqi
voaziyyetini ifade edir; soxsde olan ddenilmemis ve ya gotiiriil-
mamis mahkumlugq, xiisusile onunla dévlet arasinda cinayet-hii-
quqi tenzimlome osasinda formalasan, bu soxs torafinden yeni
cinayatlor toradilorken onun soxsiyyetinin ve torotdiyi cinayet-
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lorin yiiksok ictimai tohliikali kimi qiymatlondirilmesine xid-
mot edon ictimai-hiiquqi miinasibotlori yaradir vo buna goro
onun barasinde cinayet hiiquqi xarakterli daha agir coza todbir-
larinin totbiqini nazarde tutur (“Azearbaycan Respublikasi Cina-
yot Macollasinin 83-cii maddesinin gorh olunmasi ile baglt Agir
cinayotlara dair islor lizre Azerbaycan Respublikas1 Mehkemae-
sinin miiraciatine dair” 2009-cu il 25 may tarixli Qorar).

Qeyd olunmalidir ki, miiasir dovrde dovletlerin cinayatkar-
ligla miibarize sahasinde foaliyyatlorinin koordinasiyasi boyiik
ohomiyyet kosb edir. Bu sahede adalet miihakimesinin oasas
prinsiplerini miiayyan edoan beynalxalq hiiquq normalarinin da-
vamli inkisaf1 ve texniki teraqqinin nailiyyetlari belo emoakdas-
l1g1 daha da olgatan edir.

Cinayet islori sahasinde emeakdasligin mahiyyati, asasen, bir
dovletin selahiyyatli orqanlarinin sorgusu asasinda diger dévle-
tin miivafiq organlarinin miieyyen herakeatlori, o climleden
sorgu veran dovlatin orazisinde hoayata kegirilon cinayat taqibi
vo ya mohkemsalerinde baxilan isler ile elagedar miieyyen
prosessual horakatlori heyata kecirmoasinden ibaratdir.

Cinayet islori lizre adalet miihakimasi sahasinde beynoalxalq
omokdashigin ili¢ asas formasini qeyd etmoak olar:

Onun anenavi formasi soxslorin cinayat toqibi ve ya hokmiin
icras1t moagsadi ile verilmasidir (ekstradisiya);

Ikinci forma istintaq ve ya diger prosessual horoketlorin he-
yata ke¢irilmasi haqqinda veriloen sorgularin cavablandirilmasi-
dir (massalen, dindirme, axtaris vo siibutlarin oldo edilmesine
yonalon digar herekatlorin heyata kecirilmasi, prosessual so-
nadlerin verilmasi vo s.);

Ugiincii forma ise azadligdan mehrumetma cozasina mehkum
edilmis soxslorin cozanin ¢okilmasi iigiin verilmosidir.

Bununla yanasi, emeliyyat-axtaris sahasinde olan fealiyyaet,
eloco do mehkeme hokmlerinin qarsiliqli taninmasi ve icra edil-
mosi do cinayat prosesi ¢orgivesinde beynalxalq emekdasligin
mithiim istigametloerindendir.

Beynolxalq hiiquqi yardimin hiiquqi asaslar1 beynalxalq mii-
qavilelerle ve ya istirak¢i dovletlarin cinayat-prosessual qanun-
vericiliyi ile yaranir.
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Cinayeot islori lizro beynoelxalq emoekdashigin ¢orgivelori bir
sira beynalxalq miiqavileler ilo miiayyen edilmisdir. Onlarin si-
rasinda “Cinayet islori lizre garsiliqhi hiiquqi yardim haqqinda”
Avropa Konvensiyas1 (Strasburq, 20 aprel 1959-cu il), "Ekstra-
disiya haqqinda" Avropa Konvensiyasi (Strasburq, 13 dekabr
1957-ci il) kimi senadlori qeyd etmoak olar. MDB g¢ar¢ivesindo
hiiquqi yardim sahasinde emoakdasligin hoayata kegirilmasina
yOonalon mexanizmlorden biri 22 yanvar 1993-cii il tarixli Minsk
Konvensiyadir.

Konstitusiyanin 10-cu maddeasine osason, Azorbaycan Res-
publikas1 basqa dovleatlorlo miinasibatlorini hamiligla gabul
edilmis beynoalxalq hiiquq normalarinda nazarde tutulan prinsip-
lor asasinda qurur. Bu Konstitusiyada sadalanan insan ve veten-
das hiiquqlar1 ve azadliqlar1 Azarbaycan Respublikasinin terof-
dar ¢ixdig1 beynalxalq miiqavilelare uygun totbiq edilir (Kons-
titusiyanin 12-ci maddesinin II hissasi).

Azorbaycan Respublikasinin terefdar cixdig1 beynoalxalq mii-
gavilaler Azerbaycan Respublikasinin qanunvericilik sisteminin
ayrilmaz torkib hissesidir (Konstitusiyanin 148-ci maddasinin 1
hissosi).

“Azorbaycan Respublikasinin beynsalxalq miiqavilelerinin
baglanmasi, icrasi ve legv edilmesi qaydalar1 hagqinda” Azer-
baycan Respublikasi Qanununun 15 ve 16-c1 maddelarine asa-
son, Azerbaycan Respublikasi beynoalxalq hiiquq normalarina
uygun olaraq Azerbaycan Respublikasinin beynalxalq miiqavi-
lolorine donmaden amal etmolidir. Azerbaycan Respublikasi
beynoalxalq miigavilelare vicdanla emal edilmasi prinsipine uy-
gun olaraq, Azarbaycan Respublikasinin istirak etdiyi ikiterafli
vo ¢oxtorafli beynolxalq miiqavilelarin diger istirak¢ilarinin da
bu miiqavilelarden irsali golen 6hdeliklari yerina yetirmasi ligiin
soyler gosterir. Miivafiq icra hakimiyyeti orqani Azerbaycan
Respublikasinin beynalxalq miigavilalerinin yerine yetirilmasi-
ni tomin edir.

Bununla yanasi, “Normativ hiiquqi aktlar haqqinda” Azer-
baycan Respublikasinin Konstitusiya Qanununun 23.4-cii mad-
dosine osasen, Azerbaycan Respublikasinin terefdar ¢ixdigi
beynalxalq miiqavileler, homin miiqavilelorde oks etdirilmis
normalarin tetbiqi liglin dovletdaxili normativ hiiquqi aktin ge-
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bul olunmasini tolob edon hallar istisna olmaqla, birbasa totbiq
edilmalidir.

Azorbaycan Respublikasinin 2 oktyabr 2017-ci il tarixli Qa-
nunu ile qosuldugu 23 may 1969-cu il tarixli “Miiqavilaler hii-
ququ hagqinda Vyana Konvensiyasi”nin 11-ci maddesina goro,
dovletin miigavilenin onun ii¢iin macburiliyine razilig1 imzala-
ma, miiqavileni toskil eden senadlerin miibadilasi, ratifikasiya,
gebuletma, tosdigetms vo ya qosulma, yaxud razilasdirilan iste-
nilon diger vasite ile ifade oluna biler.

Dovleat beynoalxalq miiqavileni ratifikasiya etmoklo 6z tlizori-
no beynslxalq 6hdsalik gotiiriir ve buna gore do hemin 6hdeliyi
vicdanla yerino yetirmalidir. Bu 6hdelik maddi ve prosessual
xarakterli olmaqla selahiyyetli dovlet organlarindan miivafiq
ganuni harekatlorin edilmasini talob edir.

Gonce Apellyasiya Moahkamaesinin miiraciatinde qeyd edil-
mis Minsk Konvensiyasina dair asagidakilar gostorilmelidir.

Minsk Konvensiyas: Azarbaycan Respublikasina miinasibat-
do 11 iyul 1996-c1 il, Rusiya Federasiyasina miinasibatde iso
10 dekabr 1994-cii il tarixinde qiivvoye minmisdir. Daha sonra
7 oktyabr 2002-ci il tarixinde MDB istirak¢ist olan dovletler
eyni adli Kisinyov Konvensiyasint gobul etmislor. Homin
Konvensiyanin 120-ci maddesinin 3 ve 4-cii bondlerine gors,
1993-cii il 22 yanvar tarixli Minsk Konvensiyasi bu Konvensiya-
nin istirak¢ist olan dovletlar arasinda 6z qiivvesini itirir. Bu Kon-
vensiyanin istirak¢ist olan dovlatler ve onlarin istirak¢isi olan,
baraloerinde bu Konvensiya qiivveye minmayen dovlatler arasin-
daki miinasibatlere Minsk Konvensiyasinin tatbiqi davam edir.

Rusiya Federasiyas1 Kisinyov Konvensiyasini ratifikasiya et-
madiyinden onunla Azarbaycan Respublikasi arasinda miinasi-
batlor Minsk Konvensiyasi ile tonzimlenir.

Minsk Konvensiyasinin 76-c1 maddesinde qeyd olunmusdur
ki, Raziliga golon Teraflorden her biri cinayetloerin istintaqi
aparilarken vo mehkomsalor torafindon cinayaet islorine baxilar-
kon 6z qanunvericiliyinde nazarde tutulan mesuliyyeti ylingiil-
losdiron ve agirlasdiran hallari, hans1 Raziliga gelen Terefin
orazisinde bas vermasindon asili olmayaraq nazere alirlar.

Minsk Konvensiyasina 28 mart 1997-ci il tarixinde Protokolla
olave edilmis 76.1-ci maddeye asasen, soxsin xiisusile tohliikali
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residivist hesab edilmasi, cinayatin tokrar toradilmesi, sorti moh-
kum etmo, hokmiin icrasinin toxire salinmasi ve cozadan sorti ola-
raq vaxtindan avvel azad etmo ilo bagl vezifelorin pozulmasi fak-
tinin miioyyon edilmasi kimi meselalorin helli zaman1 Raziliga
golon Toroflerin adliyye miiessiselori kegmis SSRi-nin ve onun
torkibine daxil olmus ittifaq respublikalarinin mehkemsalarinin
(tribunallarinin), hemg¢inin Raziliga goalen Teraflorin mahkemsele-
rinin ¢ixardigi hokmlari taniya ve nozers ala bilerler.

Lakin geyd olunmalidir ki, yuxarida gosterilon Protokol
Azoarbaycan Respublikasi terefinden ratifikasiya edilmemisdir.

Gostorilonlora osasen Konstitusiya Mehkemaesinin Plenumu
belo genasato galir ki, Azarbaycan Respublikasinin terafdar ¢ix-
madig1 beynoalxalq miiqavilelar {izre xarici dovletin mahkama
hokmlerine asasen yaranmis mehkumluglarin nazere alinmasi
yolverilmoazdir.

Konstitusiyanin 63-cii maddesinin V hissesine asasen, moh-
komanin hokmi olmasa, kimse cinayatde tagsirli sayila bilmez.
Cinayet Macallasinin 1.3-cii maddeasine gora, cinayat masuliy-
yatini miioyyen edon ve cinayat toratmis soxsin cozalandirilma-
sin1 nazarde tutan qanunlar yalniz bu Macallaye daxil olundug-
dan sonra tetbiq edile biler. Homin Macellonin qanunguluq
prinsipi adlanan 5.1-ci maddeasine miivafiq olaraq, emalin (he-
rokat vo ya haroketsizliyin) cinayet sayilmasi vo hamin amela
gora coza vo digar cinayet-hiiquqi xarakterli tadbirlar yalniz bu
Macalls ilo miieyyon edilir.

Cinayat hliququnda cinayetlorin residivi anlayisina daxil edil-
mis avvallor mehkum olunmus sexs anlayisi, barasinde moahka-
manin qanuni qiivveye minmis itttham hokmi olan ve cinayet
ganunu ile nazards tutulan ceza toeyin edilmis soxsi ehtiva edir.
Belo ki, Cinayat Macollasinin 83.1-ci maddasine asasen, cinayat
torotmoayoe gore mohkum edilmis soxs mohkomaenin itttham hokmii
ganuni qlivveye mindiyi giinden mehkumlugun goétirildiyi
vo ya 0denildiyi gline godar mahkum olunmus hesab edilir.

Cinayot Macalloesinin 61.2-ci maddasine gore ise coza toyin
edilorken hemin Macallonin 61.1.1-61.1.13-ci maddslarinde
gostorilmomis hallar cezani agirlasdiran hal qisminde nazers
alina bilmaz.
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Konstitusiyanin ve Cinayat Macsallasinin yuxarida qeyd olu-
nan normalarinin menast baximindan belo naticoye golmoak olar
ki, soxsin cozalandirilmasini nazarde tutan qanunlar yalniz Ci-
nayot Macallesine daxil olundugdan sonra totbiq edile biler vo
moahkumlugun yaranmasi ii¢iin Azearbaycan Respublikasinin
moahkemaleri torefinden ¢ixarilmis ve ganuni qiivveye minmis
itttham hokmii olmalidir.

Bu baximdan xarici dovlatlorin mehkama hékmloarinin Azer-
baycan Respublikasinin mehkemsaleri terefinden taninmasi vo
nazore alinmasi gqaydasinin miioyyen edilmesi xiisusi ehomiy-
yot kosb edir.

Qeyd olunmalidir ki, Azerbaycan Respublikasi Cinayot-
Prosessual Macallasinin (bundan sonra — Cinayot-Prosessual
Macollasi) 521-ci maddesinde xarici dovletlorin mahkamsaleri-
nin hokmlerinin icrast gaydasi nezerde tutulmusdur. Hemin
maddeye gore, Azerbaycan Respublikasinin moahkemsalari
xarici dovletlorin meahkemsaloerinin hékmlarinin ve ya diger
yekun gorarlarinin icras1t masalalerine bu Macallonin, Azarbaycan
Respublikasinin cinayet vo digar ganunlarinin, habelo Azerbaycan
Respublikasinin terafdar ¢ixdigi beynalxalq miiqavilelarin miid-
dealarina miivafiq olaraq baxirlar.

Azoarbaycan Respublikasinin da daxil oldugu MDB 6lkelari-
nin tacriibasine nazer yetirdikde ise cinayatloarin residivi miiay-
yon edilerken xarici dovletlorin mehkemelari terefinden ¢ixa-
rilmig hokmlarin taninmasi ve nazere alinmasinin miixtelif qay-
dada hayata kecirildiyini miisahide etmoek olar. Masalon, bazi
doévlatlerin (Ukrayna, Ozbekistan, Qirgizistan ve s.) Cinayat
Macollalarinde coeza toyin edilerken xarici dovletlerin mehka-
maloari torafinden ¢ixarilmis hokmler iizre yaranmis mahkum-
luglarin nazere alinmasinin miimkiinliiyli miieyyen edilmisdir.

Moldova Respublikasinin Cinayet Macallesinin 34-cii mad-
desinin 4-cii bondina gora, residivin miloyyon edilmasi zamani
Moldova Respublikasinin miivafiq mehkeme instansiyasi tore-
finden taninmis xarici dovletin qlivveye minmis itttham hokm-
lori nezers alinir.

Ozbokistan Respublikasi Cinayot Mocollosinin 34-cii madde-
sinde iso gostorilmisdir ki, soxsin xiisusile tohliikeli residivist
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kimi taninmas1 masalasine baxilarken xarici dovlatlorin meahke-
mo hokmlorine asasen yaranmis mahkumlugu nozers alina biler.

Beloliklo, qloballasma proseslori, ohalinin miqrasiyasinin
foallagsmasi, transmilli cinayetkarligin artmasi ve s. faktorlarin
tosiri altinda dovletloerin cinayetkarliqla miibarize sahosindo
foaliyyetinin eshomiyyet kesb etdiyini nazere alaraq Konstitusi-
ya Moahkomasinin Plenumu hesab edir ki, cinaysatlorin residivi
masalosi hoall edilorkan xarici dovlatlorin mahkeme hékmleri-
nin taninmasi ve nazars alinmasi qaydasinin cinayat vo cinayat-
prosessual ganunvericiliyinde miieyyen edilmesi meaqgsedouy-
gun olardi.

Belo ki, hiiquqi miieyyenlik prinsipi azadliq ve toxunulmaz-
l1iq hiiququnun meahdudlasdirilmasi sertlerinin milli ganunverici-
likde aydin ve deaqiq tasbitini, hiiquq tatbiq etme praktikasinin
ganunun eyni ciir ve diiriist tofsirine asaslanmasini, miixtalif
moahkama goerarlarinda hiiququn tetbiqi mesalalarinde ardicilli-
gin gbzlonilmasini, yoni qanunun tatbiqi tacriibesinin soxslar
liclin gozlenilon olmasini nazerde tutur.

Konstitusiya Moahkemaosi Plenumunun hiiquqi miieyyenlik
prinsipi ile baglh formalasdirdig1 hiiquqi mévqgeye gora, hiiquqi
mileyyonlik prinsipi hiiququn aliliyinin asas xiisusiyyatlorinden
biri kimi ¢ixis edir. Hor bir qanunun voe ya onun har hansi bir
miiddeasinin hiiquqi miiayyeanlik prinsipine cavab vermesi ol-
duqca vacibdir. Bunun tomin edilmasi ii¢lin hiiquq normalari
birmenali vo aydin olmalidir. Bu ise 6z ndovbesinde hor koso
onun hiiquq ve azadliglarin1 miidafie edecoayine, hiiquq tatbiq
edenin heroketlarinin ise qabaqcadan bilmesine imkan vermoli-
dir. Bu umumi hiiquq prinsipinden irali gelerok Konstitusiya
Mohkomasinin Plenumu hesab edir ki, cinayet torotmoakds toq-
sirli bilinen soxsin veziyyatini agirlagdiran ve coza toyini zama-
n1 shamiyyat kasb edon cinayat qanununun miivafiq miiddeasi
geyri-miioyyon vo ikimenali olmamalidir (“Azerbaycan Res-
publikas1 Cinayat Macallasinin 59.1.9 ve 60-c1 maddsalarinin
boazi miiddealarinin sorh edilmosine dair” 2012-ci il 2 aprel ta-
rixli Qorar).

Miiraciatde qaldirilan diger masele ise baxan mehkemaonin
itttham aktinda gdostoerilmeyen agirlasdirict hallar1 coeza toyin
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edorken nozero almasi vo buna uygun cozacokmo miiossisosi-
nin néviinii se¢gmasinin mimkiinliyi ile baghdir.

Konstitusiya Mahkemaesinin Plenumu bununla bagli qeyd edir
ki, edalet miihakimesinin hayata ke¢irilmasi funksiyasini real-
lagdirarken mehkomaenin hoall etdiyi moasololarin dairesi mohke-
mo baxisinin hadloari ilo miiayyen edilir. Mehkeme baxisinin
hadlerini nezerde tutan Cinayat-Prosessual Macallosinin 318.1-ci
maddesine asasen, mehkemae baxis1 zamani cinayat isine, mah-
komayoadok sadelesdirilmis icraatin materiallarina ve ya xiisusi
itttham qaydasinda sikayote yalniz tegsirlondirilon soxse qarsi
irali slirlilmiis vo ya maehkemaye verilon ittitham daxilinde baxi-
lir. Mahkema baxis1 naticesinde mahkeme tagsirlendirilon sox-
sin amalini agir cinayatdon daha yiingiil cinayeat emaline tovsif
etmok, habelo ona qarsi ireli slrlilmiis ittithamdan ayri-ayri
bandleri ¢ixartmaq hiiququna malikdir.

Konstitusiya Mehkemaesi Plenumunun formalasdirdigi hiiquqi
movqgeyo goro, cinayat prosesindo hadd kateqoriyasi prosessual
sort kimi ¢ix1s edir. Mehkema baxisinin hadlari ise teqsirlondi-
rilon soxse qarsi irali siiriilmiis vo mehkemoadoe miidafie edilen
ittthamla soertlonen mehkemse tedqigatinin ve gerarinin ganunla
miioayyon edilmis serhadleridir.

Cinayet-Prosessual Macoallasinin 318.1-ci maddesinden go-
riindiiyi kimi, birinci instansiya mehkemasinde mahkemae baxi-
s1 yalniz togsirlondirilon soxslor barasinde vo mahkemayo ve-
rilmis itttham daxilinde aparilmaqla ittiham aktinin miieyyoen
dairasi ile mehdudlasmis olur.

Mohkome baxisinin hadlerinin belo mohdudlasdirilmasi cina-
yot masuliyyatine calb etmanin ganuni qaydasinin va toqgsirlondi-
rilon soxsin miidafie hiiququnun tomin edilmosi vozifasindon ire-
li golir. Mehkeme moeahkama baxisinin toyin edilmasi barade ge-
rarda miiayyon edilmis ittthamin hadlerinden kenara ¢ixa bilmaz.

Cinayet Prosessual Macollosinin 318.2-ci maddesine gore,
moahkema baxisi zamani togsirlondirilon soxsin harokatlorinda
daha agir cinayetin elametlorinin mdévcudlugu miioyyen edil-
dikde, dovlet ittthamgisinin vesatoati asasinda, habelo togsirlon-
dirilen soxsin harakatlorinde daha agir cinayetlorin alamatlori-
nin movcudlugu barade zerer ¢okmis soxsin ve ya onun ganuni
nlimayoandoasinin vosatati asasinda meahkamse irsli siiriilmiis itti-
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ham tlizro mehkemao baxisint dayandiraraq cinayet isinin vo ya
mohkemoayoadok sadslosdirilmis icraat materiallarinin 10 (on)
gilin miiddetinde tagsirlondirilon soxse basqa ittthamin irali sii-
riillmesi moasalasine baxmagq li¢iin ibtidai arasdirmaya prosessual
rohberliyi hoayata keg¢iron prokurora géndarilmesi barede osas-
landirilmis gorar ¢ixarir.

Mohkoma baxisi zamani ittthamin agirlagsdirilmasina sebab
ola bilecek hal askar edildikde, geyd olunan sexslarin vesatati
olmadan mehkemenin 6z tesebbiisii ilo mehkemoe baxisini da-
yandiraraq isi vo ya materiallar1 ibtidai aragdirmaya prosessual
rohbarliyi hayata keciron prokurora qaytarmaq, habels barasin-
de ittiham irali siiriilmemis ve mehkemeaye verilmemis istoni-
lon diger soxs haqqinda 6z tesebbiisii ile bu ve ya diger, xiisu-
silo do itttham yoniimlii goerar gebul etmoak salahiyyeti (hiiququ)
qanunvericilikde nezerde tutulmamisdir (Konstitusiya Mahke-
mosi Plenumunun “Azerbaycan Respublikasi Ali Mehkemaosi-
nin Horbi Kollegiyasinin 7 iyul 2011-ci il tarixli gorarinin Azor-
baycan Respublikasinin Konstitusiyasina ve qanunlarina uygun-
lugunun yoxlanilmasina dair” 2012-ci il 17 aprel tarixli Qorart).

Toredilmis cinayeat emaline gore irali siiriilmiis ittiham daxi-
linde coza toyin edilmasi ise qanunverici torafindon mahkeme-
nin selahiyyatine aid edilmisdir. Belo ki, Cinayat Macoallosinin
58.3-cli maddesinin mezmununa uygun olaraq, mehkema tore-
dilmis cinayeatin xarakteri voe ictimai tehliikalilik deracesini,
togsirkarin sexsiyyeti, eloco do cezani yiingiillosdiren ve agir-
lagdiran hallari, habelo toyin olunmus cezanin soxsin islah olun-
masina vo onun ailesinin hayat seraitine tosirini nazere alaraq
coza toyin edir.

Coza sosial adaletin boarpasi, mehkumun islah edilmasi veo
ham mehkumlar, hem de basqa sexsler torafinden yeni cinayot-
lorin téradilmesinin garsisini almaq meagqsadi ile tatbiq edilir.
Cozanin tayin edilmasinin imumi osaslar1 Cinayet Macsllosi-
nin Umiimi hissesi ile miloyyen edilmisdir. Homin Moacollenin
58.1-ci maddesina gora, toradilmis cinayate gore nazerda tutul-
mus cozalardan daha ciddi ceza novii ve ya haddi yalniz o hal-
da teyin edilir ki, az ciddi ceza novii ve ya haddi cozanin meg-
sadlerini tomin eds bilmir. Gorlindiiyii kimi, mehkame cinayat
torotmakde togsirli bilinen sexse Cinayat Macallesinin Umiimi
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hissesinin miiddealar1 nezere alinmaqla Xiisusi hissesinin mii-
vafiq maddslerinde noazarde tutulmus hadlerde adalstli coza te-
yin edir.

Beloliklo, mohkemenin irsli siiriilmiis ittiham daxilinde cina-
yotin tovsifini doyismoadon cinayatin residivini cozani agirlasdi-
ran hal kimi nazere alaraq Cinayat Macollosinin miiddealarini
rohbar tutmaqla toredilmis emeala uygun ceza toyin etmasi vo
cozagokmoe miiessisesinin noviinii se¢mosi ittithamdan kenara
¢ixma kimi qiymetlendirile bilmez.

Bununla yanas1 Konstitusiya Mehkemasinin Plenumu xiisusi-
lo vurgulayir ki, ibtidai arasdirmani hayata keciron orqanlar ci-
nayat isi lizro istintaq apararken toqgsirlondirilon soxsin 6lke da-
xilinde, hamg¢inin xarici dovletlerde avveallar cinayet térotmasi
vo mahkumlugunun olub-olmamasi faktinin miieyyan edilmasi
mosalosine xiisusi diqgetle yanagmalidirlar.

Belo toeleb hemc¢inin Cinayat-Prosessual Macoallasinin
140.0.5-ci maddeasindan irali golir. Homin maddeye gore, cina-
yot prosesi gedisinde tagsirlondirilon sexsin mehkumlugunun
olmasi ve ona miioyyon coza toyin edilmasi yalniz mohkamo
hokmiiniin suratinin avvalcoden olde edilmoasi vo todqiqi ile
miioyyon edilo bilor.

Gostorilonleri nezere alaraq Konstitusiya Mahkemasinin
Plenumu asagidaki naticeloere golir:

— Konstitusiyanin 148-ci maddasinin II hissesine, Cinayot
Macallasinin 1.2-ci maddesinin ve Cinayeat-Prosessual Macol-
losinin 521-ci maddeasinin miiddealarina uygun olaraq, yalniz
Azoarbaycan Respublikasinin terefdar ¢ixdig1r beynalxalq miiqa-
vilalor tizro xarici dovlatlorin mehkemoe hokmloarine asasen ya-
ranmis maohkumlugun Azerbaycan Respublikasinin mehkamaele-
r1 torofindon coza toyin edilorkon nazere alinmasina yol verilir;

— Miiasir dovrde dovlatlerin cinayatkarligla miibarize sahe-
sindoe fealiyyetloerinin vo cinayet isleri lizre dovletlerarasi
omokdashigin boyiik ehemiyyet kosb etdiyini nezere alaraq,
Azoarbaycan Respublikasinin torafdar ¢ixdigi beynoalxalq miiqa-
vileler lizro xarici dovletlorin mehkeme hékmlerinin taninmasi
vo noazare alinmasi gaydasinin Cinayet ve Cinayeat-Prosessual
Macollalorinde tokmillasdirilmasi Azerbaycan Respublikasinin
Milli Maclisina tovsiyo edilmalidir.
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Azorbaycan Respublikas1 Konstitusiyasinin 130-cu maddesi-
nin VI hissesini, “Konstitusiya Mehkemaesi haqqinda” Azerbay-
can Respublikast Qanununun 60, 62, 63, 65-67 ve 69-cu madde-
lorini rehber tutaraq, Azerbaycan Respublikasi Konstitusiya
Mohkemaesinin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikasi Konstitusiyasinin 148-ci madde-
sinin II hissasina, Azarbaycan Respublikasi Cinayat Macollasi-
nin 1.2-ci maddasinin ve Azarbaycan Respublikasi Cinayat-Pro-
sessual Macollosinin 521-ci maddasinin miiddealarina uygun
olaraq, yalniz Azerbaycan Respublikasinin torafdar ¢ixdigi bey-
nalxalq miiqavilelar iizre xarici dévletlorin mehkeme hokmla-
rine a@sason yaranmis mahkumlugun Azarbaycan Respublikasi-
nin maohkemsaleari torafinden ceza toyin edilerken nazere alin-
masina yol verilir.

2. Miiasir dovrde dovlatlerin cinayatkarligla miibarize sahesin-
de fealiyyaetlorinin ve cinayet islori lizro dovlotlorarasi emoakdas-
ligin boyiik ehamiyyat kasb etdiyini nazere alaraq, Azerbaycan
Respublikasinin terafdar ¢ixdigi beynolxalq miiqavilaloer tizro xa-
rici dovletlarin mehkema hokmlerinin taninmasi ve nezers alin-
mas1 qaydasinin Azerbaycan Respublikasinin Cinayet vo Cina-
yot-Prosessual Macallalorinde tokmillasdirilmesi Azerbaycan
Respublikasinin Milli Maclisine tévsiyo edilsin.

3. Qorar doarc edildiyi giinden qiivveye minir.

4. Qoerar “Azerbaycan”, “Respublika”, “Xalq qozeti”,
“Bakinski rabog¢i” qozetlorinde ve “Azerbaycan Respublikasi
Konstitusiya Mehkemasinin Malumati”nda derc edilsin.

5. Qerar gotidir, heg bir orqan ve ya soxs torafinden logv edilo,
doyisdirile ve ya rosmi tafsir oluna bilmez.

56



NMEHEM A3EPFANIJKAHCKOI PECIIYBJINKHA

[TOCTAHOBITEHHE
IVIEHYMA KOHCTUTYLHMOHHOI'O CYJA
A3EPGANJI)KAHCKOW PECIYBJIIMKU

O tonkopanmu crareii 1, 5, 18, 61 u 65 YrojoBHOro Kogekca
Azepbaiimxkanckoil PecniyoiMKu ¢ TOYKH 3peHus ctarbu 148
KoncTuryniun A3zepbaiimkanckoi Pecryoiuku 1 MuHCKOM
KoHBeHIIUM ''O MpaBoBOil MOMOIIU U MPABOBBIX OTHOIIEHUAX
M0 IPaxKIaHCKUM, CEMEHHbIM U YTOJIOBHBIM JejiaM''

7 urona 2019 roga ropoa baky

[Tnenym Koncrutyumonsoro cyna AsepOaiimkanckoil PecriyOnuku
B coctaBe Mapxana A6mymaeBa (npencenarerns), Consl CaTMaHOBOM,
Cynma6wr 'acanosoii, PoBmana Mcmawnosa, Ixelixyna 'apamkaesa,
Pacgasng I'Bananze, Maxupa Mypanosa (cynps-qokianuuk), Kcer
Hanxadosa u Kampana [laduesa,

¢ yuactueM cekperaps cyga Papauna Anuesa,

MpeJCcTaBUTesIeH 3aMHTEPECOBAHHBIX CYOBEKTOB — IpeicenaTels
YronosHoii Kosuieruv ['THAXUHCKOrO amneuisiiMOHHOIO Ccyda
Teitto6a MyxTapoBa, 3aBeIyIOIIero OTAe/IOM aqMHUHUCTPATUBHOTO U
BOGHHOIO 3aKoHojarenbcTBa Anmapara Mwum Menxinuca
Azepbaiinxanckoit Pecriyonuku Hwuzamu CadapoBa u crapiiero
KoHcyabTanTta Kamamu [lamraesoi,

dKCrepra — JOIeHTa Kadeapbl MeXIyHapOIHOTO IMyOJIMYHOTO
npaBa bakMHCKOro rocynapcTBEHHOIO YHUBEPCUTETA, JOKTOpa (hu-
socodpun no npaBy Paruma Mamenosa,

CIELUATIMCTOB — Ipefcenarelis YroloBHOU Kojuleruu BepxoBHO-
ro cyga AsepOaiimxanckoir Pecnybnmkm [Haxuna Hcudgosa,
cynpn bakunckoro anemnsinmonHoro cyna Caxubxana Mup3oesa,
3aMEeCTUTENSl HauyalbHUKA YIIPaBIIEHUS [0 3alIUTE TOCYJapCTBEH-
HOro oOBuHeHUs ['eHepaTbHON MPOKYpaTypbl A3zepOaiimkaHCKON
Pecriy6riukun Mropseta ['acaHoBa W pyKOBOAMTES TPYIIIbI YIIpaB-
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JIEHUS MEXIYHApOAHOIO COTpPYAHMYECTBA MUHUCTEPCTBA IOCTULIUU
AzepOaiimxanckoi Pecniyonuku Dmuns ['yceitHoBa,

B coorBercTBuU ¢ 4acteio VI cratem 130 Koncruryumu Asep-
Oaiimxanckoil PecriyOiuku paccMOTpen B OTKPHITOM CylieOHOM 3a-
CeJaHUU B TOPSIKE 0COOOTr0 KOHCTUTYIIMOHHOTO IPOU3BOJICTBA
KOHCTUTYIIMOHHOE [Ie]I0 O TojKoBaHuM crareit 1, 5, 18, 61 u 65
YronosHoro konekca Azepbaiimxanckoil PecriyOnuku ¢ Touku 3pe-
Hust ctathbu 148 Konctutynum AszepOaiimxanckoit PecnyOiauku u
Munckoi KoHBeHIIMH "O npaBoBOM MOMOIIY U MTPABOBBIX OTHOLIE-
HUSX 10 TPaXIaHCKUM, CEMEWHBIM U YrOJIOBHBIM JieJlaM" Ha OCHO-
BaHUU oOparnieHus [THIKUHCKOrO aneuisiuOHHOIO Cyja.

3acnymas poknan cyapu M.MypajioBa mo neny, BbICTYIUIEHUS
NpeACTaBUTENIeH 3aMHTEPECOBAHHBIX CYOBEKTOB W CIELUATHMCTOB,
MHEHHE BDKCIepTa, W3y4yuB U 0OCyAuB MaTtepuasibl jiena, [lieHym
KoncturynmonHoro cyma AszepOaiiikanckoil Pecryoamku

YCTAHOIBM IJ:

IauKuHCKUIM anesuIsSIOHHBIH ¢y, oOpaTtuBIich B KOHCTUTY-
LUOHHBIN cyn Azepbaiimxkanckoit Pecnyonuku (nanee — Konctury-
LUOHHBIN Cyl), TPOCUJ JIaTh TOJIKOBaHue crareit 1, 5, 18, 61 u 65
YronosHoro kopekca AsepOaiimxkaHnckoir Pecrybonmuku (manee —
YronoBHbI KOIEKC) BO B3auMOCBA3U co crtarbeil 148 Kouctury-
muu  AsepOaiikanckoir Pecnyonmuku (manee — KoHcturynus) u
COOTBETCTBYIOLUMMHM CTaTbiMU MuHCKON KOHBEHIMH "O IpaBoBOM
ITOMOILIM U TPABOBBIX OTHOLICHUX MO IPAXIAHCKUM, CEMEUHBIM U
YrOJI0BHBIM JienaM” (nanee — MHHCKad KOHBEHIMS) C TOYKHU 3pe-
HUS BO3MOXHOCTH y4yeTa MpU Ha3HAYEHUU HAKa3aHWs CYIUMOCTEH,
HACTYIUBIIUX Ha OCHOBAHWM IPUTOBOPOB CYAOB MHOCTPAHHBIX T'O-
CYIapCTB.

B oOparmennn ykazano, 4o npuroBopom Ksmasckoro paiioHHO-
ro cyga roponga I'snmxa H.MareppamoB, NpuU3HAHHBI BHHOBHBIM
no craresiM 177.2.3 u 177.2.4 YronoBHOTO KojieKca, ObUT OCYXIeH
K HaKa3aHWIO B BHIE JIMIIEHUS CBOOOIBI.

3ammtauk H.MareppamoBa mnojain aneyuiiMOHHYIO XanoOy, a
rOCYIapCTBEHHBII OOBUHUTENb MPUHEC AaNeUISIMOHHBIA MPOTECT
Ha npuroBop Ksamasckoro paitonHoro cyma ropoma ['anmxka. B
ane/UIIMOHHON Xanobe Obula BbhIpakeHa Mpoch0a W3MEHUTh MPH-
rOBOP U NPUMEHUTH B OTHOLLIEHUH OCYXIEHHOro cTaThio 65.3 Yro-
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JIOBHOT'O KOZEKCa, a B ale/UIILUOHHOM IIPOTECTE — OTMEHUTH IPU-
TOBOP M HA3HAYUTH OCYXIEHHOMY HAaKa3aHUE, [IPU3HAB €r0 BUHOB-
HbIM II0 COOTBETCTBYIOIMM CTaTbsAM YTOJIOBHOIO KOJEKCa B
oObeMe IMPEeACTaBICHHOTO CyIy OOBUHEHHSI.

OnuH U3 OCHOBHBIX JOBOJOB AIE/UIALIMOHHOIO IPOTECTa 3aKJII0-
yajicd B TOM, YTO CYJ [epBOM MHCTAHLIVM, IIPU3HAB, BOIIPEKU Tpe-
OOBaHMSM YTOJIOBHOTO 3aKOHOIATENbCTBA, (hakT ocyxaenus H.Ma-
reppamoBa 3a IPECTYIIHOE [EeSHUE, COBEPLUEHHOE HAa TEPPUTOPUU
Poccuiickoit @enepanuy, Kak OCHOBaHUE Ul BOBHUKHOBEHHUS pe-
LM/IMBA TPECTYIUIEHUH, y4es ero Kak (akT, OTArdarolui Hakasa-
HUE, ¥ YCTAHOBWJI MO 3TOH NMpPUYMHE OTOBIBAHWE OCYXICHHBIM Ha-
Ka3aHHUs B YYPEXIEHUM OTObIBAHMSI HAaKa3aHMs CTPOrOro pexuma.

I'IHIKMHCKUM alleJUIILIMOHHBIN Cyl, IPUHUMAsA K CBEIEHUIO TO,
4TO MPU Ha3HAYEHMU HaKa3aHusl B CyneOHOW MPAKTHKE BO3HUKAIOT
pasHoIIacus B CBA3U C YYETOM CYAMMOCTH JIMIIA, OCYXIEHHOIO 3a
YMBILJIEHHOE IIPECTYIIHOE JAEIHHUE, COBEPLIEHHOE Ha TEPPUTOPUU
MHOCTPAHHOIO TOCYAApCTBA, MPUILIET K BbIBOLY O HEOOXOAMMOCTU
TOJIKOBAHUS BBIIICOTMEUEHHBIX CTAaTE€l 3aKOHOAATENIbCTBA BO
B3aMMOCBS3U.

B cBa3u ¢ mocraBneHHbiM B oOpaimieHuM BompocoMm I[Lnenym
KoHCcTUTYLIMOHHOTO cyla cyuTaeT HeoOXOAMMBIM PACKPBITh MOHS-
THE pelMANBa W CTENeHb OOIIECTBEHHOW OIMAaCHOCTH TMPECTyILIe-
HUH, (OopMbI MEXIYHAPOAHOIO COTPYIHUYECTBA B 0OJIACTH yrOJIOB-
HBIX JI€JI U OCHOBBI IPUMEHEHUS MEXIYHAPOAHBIX TOTOBOPOB B YIO-
JIOBHOM ITPOM3BOJCTBE.

B crarpe 18.1 YromosHoro xogekca npuBOAUTCSA NOHATHE PELU-
auBa IpecrymieHuid. Ha ocHoBaHMM HaHHOW CTaTbU PELUAMBOM
[IPECTYIUIEHUN NPU3HAECTCH COBEPIICHUE YMBIIIJIEHHOIO MIPECTyIIe-
HUA JIMLIOM, UMEIOIIMM CYIMMOCTDb 3a paHee COBEPLIEHHOE YMBILI-
JIEHHOE IIPECTYIICHUE.

[Inenym KoHCTUTYHMOHHOTO cyna, OTMeYas, 4TO PEeLMIUB IIpe-
CTYIUIEHUH sB/seTcsl (PpakToM, XapaKTepU3YIOIUM JIMYHOCTh OOBU-
HSEMOI'0, IOMYEPKUBAECT B PANE IOCTAHOBJICHHUM, YTO CYIUMOCTH
00yCJIOBJTUBAETCSl HE TOJIBKO (DAaKTOM OCYXIEHMS JIMIa U Ha3Haye-
HUg eMy Haka3aHus. CyIMMOCTb BBIpAXaeT IPABOBOE IOJIOXKECHUE
OCYXIEHHOI'O, IIPUBOJALIEE K IIPABOBBIM IIOCIIEACTBUAM, YCTAHOB-
JIEHHBIM YTOJIOBHBIM 3aKOHOAATEJIbCTBOM NP NOBTOPHOM COBEDP-
LIEHUU IIPECTYIUIEHN; UMEIOIIAsAC y JIMLa HeloraleHHasd Uin He-
CHATAs CyAMMOCTh 0Opa3yeT ocoOble OOIIeCTBEHHO-IIPABOBBIE OT-
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HOILIEHUS, (POPMUPYIOLIMECST MEXy HUM U IOCYIapCTBOM Ha OCHO-
BE YIOJIOBHO-IIPABOBOI'O PETYJMPOBaHM, CllyXalllue OLEHKE ero
JIMYHOCTH TIPY COBEPILIEHUU JIaHHBIM JIULIOM HOBBIX NPECTYIUIEHUH,
U COBEpUICHHBIX UM TMPECTYIUICHWH, KaK MPEeACTaBISIONMX O0b-
1Iyl0 OOIIECTBEHHYI0 OIIACHOCTh, M MO3TOMY IIpEAycCMaTpUBaeT
NpUMEHEeHHe B OTHOUIEHWH ero 0ojiee CTPOTMX Mep MPaBOBOTO Xa-
pakrepa (Ilocranosnenue "O TonkoBaHuu crarbd 83 YTOIOBHOIO
Koziekca AsepOaiikaHckoil Pecriyomuku B CBs3M ¢ oOpallieHHueM
Cyna AsepOaiimxanckoir PecnyOnuku mo fgenam O TSKKUX TIpe-
crymenusx”' ot 25 maga 2009 rona).

Cnenyer OTMETUTh, YTO HAa COBPEMEHHOM 3Talle KOOpAWHALUS
AEATeIbHOCTU TOCYIapcTB B 00acT OOpbOBI C MPECTYIHOCTBIO
npeacTapisieT OoJpllloe 3HAYeHWe. YCTOWYMBOE Ppa3BUTHE HOPM
MEXIYHApOIHOIO IpaBa, yCTAHABJIMBAIOIIMX OCHOBHBIE IIPUHLIUIIBI
IIPaBOCYIMS B 3TOH chepe, U JOCTUXKEHUS TEXHUYECKOIOo Iporpecca
CIOCOOCTBYIOT ellie OOJIbLIei JOCTYHOCTH TaKOro COTPYIHUYECTBA.

CyTb cOTpyIHMYECTBA B OOJIACTH YTOJIOBHBIX A€ 3aKJII0YAeTCs B
OCHOBHOM B OCYLLUECTBJICHUU YIOJHOMOYEHHBIMH OpraHaMH OJHO-
ro rocygapcTBa JEHCTBUH Ha OCHOBAHUM 3allpOCa COOTBETCTBYIO-
LIMX OPraHOB JIPYroro rocygapcrsa, B TOM YHUCIIE OIpE/IEIeHHbIX
IPOLECCYATIbHBIX JEUCTBUI, CBI3aHHBIX C YTOJIOBHBIM IPECIIeloBa-
HUEM, OCYILECTBISEMbIM Ha TEPPUTOPHUM 3alpalllUBAIOLIET0 TOCY-
AapcTBa, WIM JeJlaMHi, pacCMaTpPUBAEMbIMU B €r0 CyHax.

B ob6macti mpaBocyaus 1m0 yroJIOBHBIM JeJlaM MOXHO OTMETHTb
TPU OCHOBHBIE (POPMBI MEXIYHAPOJHOIO COTPYAHUYECTBA:

Ero TpamuuumoHHas ¢opma 3akio4aercs B Bblgaue (dKCTpagu-
LMU) JIML] C LEJIbI0 YrOJIOBHOTO NPECIeNOBaHHUS WIA HMCIIOJIHEHUS
IIPUTOBOPA;

Bropas ¢opma — oTBeT Ha 3ampockl 00 OCYILECTBICHHH CIel-
CTBUSl WJIM HHBIX IPOLECCYalIbHBIX AEUCTBHI (K INpUMEpY, OCY-
LIECTBJIEHUE UHBIX JEHCTBHIi, CBI3aHHBIX C JIOIPOCOM, PO3BICKOM U
NOJTyY€HUEM [10Ka3aTelIbCTB, MPe0CTaBIEHNE ITPOLIECCYAIbHBIX J10-
KYMEHTOB U TIP.);

Tperpst popma — Bblgauya JIMI, OCYXHEHHBIX K HaKa3aHWUIO B
BUJIE JIUIIEHUs CBOOOMIBI, JUTS OTOBIBAHUSI HaKa3aHMUS.

Kpome TOro, kK BaXHbBIM HaIlpaBIEHUSIM MEXIYHAPOIHOIO
COTPYJAHMYECTBA B paMKax YroJIOBHOIO IpoLecca OTHOCATCS
OIEPATUBHO-PO3bICKHAY JEATEIBHOCTD, & TAKXKE B3aMMHOE IIPU3HAHUE
U HUCIIOJTHEHUE CyIeOHbBIX peLIeHUH.
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[TpaBoBYI0 OCHOBY MEXIyHAPOIHOH MPABOBOI MOMOLIM 00Pa3yloT
MEXIyHapOIHbIE JIOTOBOPBl WM YIOJIOBHO-IIPOLIECCYATIBHOE 3aKO-
HOJATEJIbCTBO TOCYIApCTB-Y4aCTHUKOB.

PaMKy MeXIyHapOOHOrO COTPYJHUYECTBA I10 YTOJOBHBIM JEjIaM
YCTAHOBJIEHBI PSIOM MEXAYHapOAHBIX AOroBOpoB. B mux umcie
MOXHO OTMETUTh TaKue JOKYMEHThI, Kak EBporeiickasd KOHBEHLIUS
"O B3aUMHOH IIPAaBOBOM NOMOILIM IO yrojaoBHbIM aenaM” (Crpac-
oypr, 20 ampenga 1959 roma), EBpormeiickas konBenmus "OO6 »Kc-
tpagutuu” (Ctpacoypr, 13 nexabps 1957 roga). Ogaum U3 Mexa-
HU3MOB, HamNpaBJIeHHbIX Ha OCYILECTBIEHUE COTPYIHUYECTBA B 00-
JacTH npasoBoi noMoiu B pamkax CHI', aBngerca MuHckas KOH-
BeHIMs oT 22 guBapd 1993 rona.

Cornacno craree 10 KoHcturyuu, AsepOaiimkanckas Pecmy0-
JIMKA CTPOUT CBOM OTHOLIEHUS C APYTMMH rOCydapCTBaMH HAa OCHO-
B€ MPUHIIUIIOB, MPEAYCMOTPEHHBIX B OOIIENPU3HAHHBIX MEXIyHa-
poaHO-TIpaBoOBbIX HOpMax. [IpaBa u cBOOOIBI uenoOBeKa U Tpaxia-
HUHA, NepevrcsieHHble B HacTodiei KoHcTuTyuuu, npuMeHsoTcs
B COOTBETCTBUM C MEXIYHAPOIAHBIMHU JIOTOBOPAMHU, YUaCTHULICH KO-
TophIX siBnsgercd AzepOaiiikaHckasd Pecnybnmuka (vacth II craThu
12 KoHcTuTyuun).

MexayHapoiHble JIOTOBOPbI, CTOPOHOW KOTOPBIX SBISIETCA
Azepbaiimxanckas PecryOnuka, — HeoThemMIeMasi COCTaBHAs 4acTh
CHUCTEeMBbl 3aKoHoOaaTenbcTBa AsepOaiimkanckoi Pecnybiauku
(gactp II crarpu 148 Koncturynuu).

Ha ocnoBanuu crateit 15 u 16 3akona AzepOaiigxanckoii Pec-
nyonuku "O mopsgake 3aK/TIOYeHUs, WUCHOMHEHUS W JIeHOHCAINH
MEXIyHApOIHBIX JTOTOBOPOB A3zepbaiimxkaHckoi Pecmybmuku",
Azepbaiinxanckas Pecrnybiivka B COOTBETCTBUM C HOPMaMU MEX-
JAYHApOIHOTO TpaBa JIOIKHA HEYKJIOHHO COOJIoNaTh MeXIyHapo.l-
HbIe OroBOpbl AzepOaiiikanckoii Pecriyonuku. AzepOaiiikaHckas
Pecriybriika B COOTBETCTBUM C MPHUHIIMIIOM JIOOPOCOBECTHOTO
COOJTIOIEHUS MEXXIYHAPOIHBIX JOTOBOPOB MPHJIAraeT YCHINS K TOMY,
9TOOBl U [pyrHe YYaCTHUKH JBYCTOPOHHMX M MHOTOCTOPOHHHUX
MEXIYHAPOIHBIX TOIOBOPOB, YUACTHULIEH KOTOPBIX SABIseTCS A3zep-
Oaiimxanckas PecryOiuka, BBITOMHSIIM 00s3aTeNIbCTBA, BbITEKAIO-
e U3 JaHHBIX J0roBopoB. COOTBETCTBYIOUIUMN OpraH HCIOIHU-
TEIIbHON BITaCTH 00eCIeYrBaeT BBITIOJTHEHUE MEXITYHAPOITHBIX O-
roBopoB A3zepbaiixkaHcKoil Pecryomuku.
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OnHOBpeMEHHO Ha OcHOBaHMM cTaTbu 23.4 KOHCTUTYLIMOHHOIO
3aKkoHa A3sepOaiirkanckoil Pecriyonuku "O HOpMaTHBHBIX IPaBO-
BBIX aKTax'", MEXJyHapOJIHbIE TOTOBOPbI, YUaCTHULIEH KOTOPBIX SIB-
nsiercs AzepOaiimxkanckas PecrniyOivka, NpUMEHSIIOTCS HaNpsSMylo,
3a UCKJIIOUEHUEM CJIyyaeB, Korja Jjisi IPUMEHEHUs! HOpM, OTpaXeH-
HBIX B JIaHHBIX JIOTOBOpax, TpeOyeTcsl MPUHSATHE BHYTPUTOCYIAp-
CTBEHHBIX HOPMATUBHBIX MPABOBBIX aKTOB.

CornacHo cratee 11 "BeHCKOl KOHBEHIIMM O IpaBe MeEXIyHa-
POIHBIX TOTOBOPOB", COTIIacHe rocyaapcTBa Ha 00I3aTEIbHOCTD IS
HEro J0roBopa MOXKeT ObITh BbIpaXeHO MOANUCAHUEM JIOroBOpa,
0OMEHOM JOKYMEHTaMHu, OOpa3yloIIUMH JOTOBOp, paTU(HKAIUeH
JOTOBOpa, €ro IpPUHSATUEM, YTBEPXKIEHUEM, IPUCOEAUHEHUEM K
HEMY WJIH JTIOOBIM APYTUM CIIOCOOOM, O KOTOPOM YCIIOBHWJIHCH.

Parudunnpys MexayHapoqHblii JOTOBOp, IOCyAapCTBO IMPUHHU-
MaeT Ha ce0si MEeXAyHapOOHOe O0s3aTesIbCTBO, MO3TOMY IOJIKHO
J00POCOBECTHO BBIMIOIHATH JaHHOE 0053aTebCTBO. DTO 00s13aTeNb-
CTBO HOCUT MaTepUalIbHBbI U MPOLIECCyalIbHBIN XapakTep U Tpebyer
OT YHNOJIHOMOYEHHBIX TOCYIapCTBEHHBIX OPraHOB OCYIIECTBJICHUS
COOTBETCTBYIOLLIUX 3aKOHHBIX IEWCTBUM.

Yro xacaercs MUHCKON KOHBEHIIMH, OTMEUEHHOU B oOpalieHuu
['THIKUHCKOTO anesuisiUuOHHOTO cy[a, HEe0OOXOAUMO yKa3aTh CIey-
Io1Iee.

MuHcKas KOHBEHIUSI B OTHOIIeHuu A3zepOaiimxaHckoi Pecny6-
muku Betynwia B cuiy 11 urong 1996 rona, a B otHomeHuun Poc-
cuiickoit @eneparuu — 10 nexabps 1994 roma. Bcenen 3a atum
7 oxtsa6pga 2002 roma rocymapcra-ydactHuku CHI' npunsimu Ku-
LIIMHEBCKYI0 KOHBeHIMI0. ComracHO nyHKTaM 3 u 4 craThu
120 manHoii KoHBeHLMH, MEXJy roCylapCTBAMH — YYaCTHHKAMH
Hacroduien KoHBeHUMM npekpamaer cBoe nencrBue MuHcKad
KOHBeHUUs1 oT 22 guBapd 1993 roma. MuHCKasg KOHBEHLMS IpO-
JOJKAeT MPUMEHSThCS B OTHOUIEHUSIX MEXIY ToCyJapcTBaMu —
y4yacTHUKaMu Hacrosieid KoHBEHUMHM M TOCylapCTBaMu, SBJISIIO-
LIUMCSl UX YYaCTHUKaMHU, JJIsi KOTOpbIX HacTosiiasd KoHnBeHuus He
BCTYIWJIA B CHUILY.

Poccniickaa @enepauna He parudunuposana KuIMHEBCKYO
KOHBEHIIUIO, I03TOMY OTHOILIEHUSI MeXy Hell 1 AzepOaiiiKaHCKoii
Pecriybnukoii perynupyiorcs MUHCKON KOHBEHITHEH.

B crarbe 76 MUHCKOI KOHBEHIIMM OTMEYAETCS, YTO Kaxmias U3
Horosapusatroniuxcsg CTOpOH NpHU pacciaeloBaHUU MPECTYIUIEHUN U
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PACCMOTPEHUM YTOJIOBHBIX JE€J1 CydaMH YYUTBIBAET MPEILyCMOTPEH-
Hble 3aKoHoparesnbcTBoM Jloropapupaomuxcsi CTOpOH cMsAryaro-
M€ U OTATYaloIINe OTBETCTBEHHOCTh OOCTOSITEILCTBA HE3ABUCUMO
OT TOro, Ha TeppuTopun Kakou Horosapusatomeiics CTOPOHBI OHH
BO3HUKJIU.

Ha ocnoBanuu crarsu 76.1, BkintouenHou IIporokonom B Mun-
CKYyI0 KOHBeHUMI0 28 Maprta 1997 roga, npu pelieHuu BOIPOCOB O
NPU3HAHUM JIMIA 0COO0 OIMACHBIM PELUIUBUCTOM, 00 YCTaHOBIIE-
HUU (PaKTOB COBEPILIECHUS MPECTYIUIEHUsS MOBTOPHO M HAPYIIEHUS
00s13aHHOCTEH, CBA3aHHBIX C YCIIOBHBIM OCYXJIEHHEM, OTCPOUYKOM
WCTIOJTHEHUS] TIPUTOBOPA WIIM YCJIOBHO — JIOCPOYHBIM OCBOOOXIEHH-
eM, ydpexjaeHud toctuuuu orosapusatomuxcd CTOpOH MOryT
MpU3HABaTh U YYUTHIBATh TIPUTOBOPHI, BEIHECEHHBIE CydaMu (TpUOY-
Hajiamu) ObiBiIero Coxo3a CCP u BXOAMBIIMX B €r0 COCTaB COIO3-
HBIX pecnyOiuK, a Takxe cynamu JloroBapusatoniuxcsa CTOpOH.

OnHako ciaenyeT OTMETHTh, YTO yHOoMsHYThI [IpoTokon He ObuT
parudunpoan AszepOaiizkaHcKoi PecryOauKkoi.

Ha ocnoBanuu sBeieykaszannoro, Ilnenym Koncturynmonnoro
Cy/la IPUXOJUT K TAaKOMY BBIBOIY, YTO y4E€T CyIUMOCTEN, HACTYITUB-
IIMX HAa OCHOBE NPUTOBOPOB Cyla MHOCTPAHHOIO roCyaapcTBa IO
MEXJIYHAPOOHBIM JIOTOBOPAaM, YYaCTHULIEH KOTOPBIX SIBJISIETCH
AszepOaiimxanckas PecryOnmka, HEIOIyCTHM.

Ha ocnoBanuu vyactu V crateu 63 Koncrutyuuu, 6e3 npuroBo-
pa cyla HUKTO HE MOXET CUYMTAThCsl BUHOBHBIM B COBEPIICHUHU
npectyrienus. ComtacHo crarbe 1.3 YromoBHOro xojekca, 3aKo-
HBI, YCTaHaBJIMBAIOIINUE YTOJOBHYI0 OTBETCTBEHHOCTb M IIpEeLyCMaT-
pUBaKOLME HaKa3aHUE JIMIA, COBEPIUMBILIEIO IPECTYIUIEHUE, TOA-
JleXaT NPUMEHEHUIO TOJIBKO IOCIIe BKIIOYEHHd B Hacrosumi Ko-
nekc. B coorBerctBum co crareeit 5.1 mannoro Kopekca, umenye-
Mol "IIpuHUMIT 3aKOHHOCTU", MPECTYNHOCTh AEIHUS (IAEUCTBUSL
uin Oe3leiicTBYs), a TAKXKe HaKa3aHUe 3a 3TO JIeTHUE U UHBIE Mepbl
YIOJIOBHO-TIPABOBOI0 XapakTepa OMPEIeId0TCsd TOJIbKO HACTOALINUM
Konekcom.

B yronoBHOM IpaBe MOHATHE paHee CYyAMMOTO JIMIlA, BKJIOUEH-
HOTO B IOHATHUE pEUUJIMBA MPECTYIUIEHUH, MTOApa3yMeBaeT JuLo, B
OTHOIIEHUH KOTOPOTO UMEETCS BCTYIMBIIUN B 3aKOHHYIO CUIIy 00-
BUHUTEJIbHBIA MPUTOBOP Cy/la, U KOTOPOMY Ha3HAYEHO HaKa3aHUeE,
[IPEIYCMOTPEHHOE YrOJIOBHBIM 3aKOHOM. Tak, Ha OCHOBaHHMM
crared 83.1 YromoBHOro Komekca, JMLo, OCYXIEHHOE 3a COBEPILIEHHUE
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NPECTYIUICHUS, CUUTAETCS CYIUMBIM CO JHS BCTYIUIEHUS OOBUHM-
TEJIbHOTO TPUrOBOPA Cyda B 3aKOHHYKO CHIIy JO MOMEHTa CHATHA
WIH TIOTallleHUs] CyAUMOCTH.

CornacHo crarbe 61.2 YronoBHOro kogekca, Npu Ha3HAYEHUU
HaKa3aHUsl HE MOTYT YYMTBIBAThCS B KaueCTBE OTArYaroluX 00cTo-
ATEJIbCTBA, HE IIpeaycMOTpeHHble ctatbsamu 61.1.1-61.1.13 nacros-
mero Kopekca.

C TOYKM 3peHusi CyTH BbllIeOTMEYeHHbIX HopM KoHcturyuuu u
YronoBHOro Kojiekca MOXHO MPUHTH K TAaKOMY BBIBOLY, YTO 3aKO-
HBI, MpejlycMaTpUBalolIie HaKa3zaHWe JIMLA, NOoAJeXarT IpHUMeHe-
HUIO TOJIBKO IIOC/IE€ BKJIIOYEHMS B YTOJOBHBIM KOHNEKC, a [yId
HACTYIUIEHUS] CYAMMOCTH MMEETCS BCTYNUBIIMI B 3aKOHHYIO CHILY
OOBHHUTEIIBHBIN MTPUTOBOP, BEIHECEHHBIN cymaMu A3epOailkaHCKOn
PecnyOnuku.

Ocoboe 3HaueHue B 3TOM KOHTEKCTE IpPeICTaBIsIeT MOpPsIOK
npuU3HaHUSl U ydyera cygamu A3zepOaiimxaHckoil Pecrybnuku npu-
rOBOPOB CYIOB MHOCTPAHHBIX I'OCYIApCTB.

CrnenyeT OTMETUTBH, UTO B cTaTthe 521 YromoBHO-IIpolieccyaTbHO-
ro kojgekca AszepOaiijkaHckoil PecniyOnuku (nanee — YrosjaoBHO-
IPOLECCYATIbHBI KOAEKC) MPEeAyCMOTPEH MOPSI0K HCHOIHEHUS
IIPUTOBOPOB CYIOB HMHOCTpaHHbIX rocygapctB. CoIlacHO TaHHOM
cratbe, cyasl AsepOaifikanckoil PecrmyOnuku paccmaTpuBaioT
BOIIPOCHI MCIIOJIHEHUS ITPUTOBOPOB WM MHBIX UTOTOBBIX PELIEHMI
CYIOB MHOCTPAHHBIX T'OCYIApCTB B COOTBETCTBUM C IOJOXEHUIMU
Hacrosiiero Kongekca, yroloBHOro v MHbIX 3aKOHOB A3epOaiiiKaH-
ckoii PecriyOimku, a paBHO MEXIyHAPOIHBIX JOTOBOPOB, K KOTOPHIM
npucoeanHUIach Azepbaiimkanckas Pecryonmka.

Eciu oOparute BHMMaHue Ha npakTuky ctpaH CHI, Bkirouas
AzepOaiikaHckyto PecnyOnuKy, MOXHO YBHIETb, YTO IIpU yCTa-
HOBJICHMM pPEeLUIMBa MPECTYIUIEHUI IMpU3HAHUE M YYeT IPHUIOBO-
POB, BBIHECEHHBIX CyJaMH MHOCTPaHHBIX TOCYAapCTB, OCYLLECTBIIS-
10TCd Mo-pazHoMy. K npumepy, B yrojIoBHBIX KOJIEKCax HEKOTOPbIX
rocynapctB (Ykpauna, Y3z0ekucran, KsIpreiscran u jap.) npu
Ha3HaYeHUM HaKa3aHMsl YCTAHOBJIEHA BO3MOXKHOCTb yyeTa CyIUMOCTEH,
HACTYIUBIIMX 10 IPUTOBOPaM, BBIHECEHHBIM CyAaMU MHOCTPAHHbIX
rOCyIapcCTB.

CornacHo myHKTy 4 crarbu 34 YromosHoro kojekca PecryOmm-
K1 MomoBa, py yCTAaHOBIEHUN pelUIUBa YYUTHIBAIOTCS BCTYIUB-
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1IMe B 3aKOHHYIO CUTy OOBUHUTENIbHbIE PEIIeHUs, BHIHECEHHbIE 32
pyOexxoM, pu3HaHHbIe CyneOHOoM nHcTaHmen Pecryomuku Mommosa.

A B crarbe 34 YromosHoro kogekca PecrnyOnumku Y30ekucraH
YKa3aHOo, YTO MPU PACCMOTPEHUM BOIIPOCA O MPU3HAHUU JIMIA OCO-
00 OIMAaCHbIM PEHUIUBUCTOM MOTYT YUUTBIBATHCS CYAUMOCTH IO
MIPUTOBOpPaM CYIOB JIPYTHX TOCYIapCTB.

Takum 00pazoM, yIUThIBas TO, YTO AESATEIBHOCTh TOCYIapCTB B
obmacTi GOpHOBI C MPECTYIMTHOCTHIO TIOJ] BIUSHUEM TIPOIECCOB IJIO0-
Oanu3aluu, aKTUBU3aLUKU MUTPALIUU HACeJIeHUs, pOCTa TpaHCHAIIU-
OHAJILHOM MPECTYMHOCTU U JIp. (PaKTOPOB MPEICTABISIET 3HAYCHHE,
[Tnenym KOHCTUTYLIMOHHOIO Cyjla CYMTaeT, 4To ObUIO OBl Lieseco-
0o0pa3HO YCTAaHOBUTh B YTOJIOBHOM M YTOJIOBHO-IPOIIECCYATbHOM
3aKOHOJIaTeIbCTBE TOPSIOK MPU3HAHKS W ydeTa IMPUTOBOPOB CYIOB
WHOCTPAHHBIX TOCYIApCTB IpPU pEeUIeHUH BOIpPOCa O pEeLUAnBe
[IPECTYIUICHUN.

Tak, NPUHIUI TPABOBOM OIPENENIeHHOCTH MpeaycMaTpuBaer
SCHOE M YeTKOe 3aKpervieHHe B HAIMOHAJIbHOM 3aKOHOIATEITbCTBE
YCIIOBU OTpaHWUYEHHUs TpaBa Ha CBOOOAY M HENMPHUKOCHOBEHHOCTD,
0a3upoBaHUE IMPABONPUMEHUTENIBHON MPAaKTUKU Ha eJuHO00pas-
HOM U TOYHOM TOJIKOBAHUU 33aKOHa, COOJIIOIEHUE MOCIeq0BaTe b
HOCTH B BOTIpPOCax MPUMEHEHUS MpaBa B Pa3UYHBIX CYyAeOHBIX pe-
HICHUIX, TO €CTh MPEICKa3yeMOCTh JII JIUIl MPAKTHKU MPUMEHE-
HUSl 3aKOHA.

CornacHo TmpaBoBOM Mo3uLUH, chopMmupoBaHHOU [LieHymMoM
KOHCTUTYIIMOHHOTO Cylla B CBA3M C MPUHIIMIIOM MPABOBOI Ompese-
JIEHHOCTHU, TPUHIIUI TPABOBOM OIMPENEIEHHOCTH BBICTYNAaeT B Ka-
yecTBe OJHOW M3 OCOOeHHOCTel BepxoBeHcTBa mpaBa. CooTBert-
CTBHE KaXJIOro 3aKoHa WIH JI000r0 ero TMOJOXEeHHs MNPUHIIHITY
MIPABOBOM OIpPEIENeHHOCTU KpaiiHe BakHO. [l obecriedeHust aToro
MPaBOBbIE HOPMBI JOJXKHBI ObITh OJHO3HAYHBIMHU U SICHBIMU. DTO, B
CBOI0 O4Yepe/lb, HOXKHO TMPEIOCTaBUTh KaXJIOMy BO3MOXKHOCTb
3alUIINaTh CBOM IpaBa M CBOOOJbI, U MPEIBUIETh ICHCTBHS MPABO-
npumenurens. Mcxond w3 aToro oOuiero mpaBoOBOIrO IMPUHIMIIA,
[Tnenym KOHCTUTYHIMOHHOIO Cyda CUMTAeT, YTO COOTBETCTBYIOIIEE
MOJIOXKEHHE YTOoJIOBHOTO 3aKOHA, OTsrJamollee IMOJIoXeHue Julia,
OOBUHSIEMOTO B COBEPILEHUH TPECTYIUICHUS, U TIPEICTABIISIIOIIee 3Ha-
YeHue NMpU Ha3HAYeHWW HaKa3aHWsl, He JOJDKHO OBITh HEOMpeIe/IeHHBIM
n ngycMmbiciieHHbIM. (ITocranosnenne "O TONKOBAaHMM HEKOTOPBIX
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nonoxenuit crareir 59.1.9 u 60 YromosHoro konekca AszepOaii-
mkaHckoi Pecriyonmuku" ot 2 ampens 2012 rona).

[TocraBnenHplil B 0OpallieHuy Ipyroi BOIPOC CBSI3aH C BO3MOXK-
HOCTBIO y4yeTa CYIOM, pacCMaTPUBAIOLIMM JENI0, MPU Ha3HAYEHUU
HaKa3aHUsl OTATYAOIIUX OOCTOSTETbCTB, HE YKa3aHHBIX B OOBUHM-
TEJIbHOM aKTe, U BbIOOpa B COOTBETCTBUU C 3TUM BUIA YUPEXKACHUS
OTOBIBAaHUSI HAKa3aHUS.

B cBa3u ¢ atum Ilnenym KoOHCTUTYHMOHHOrO cyna oTMedvaer,
YTO KPYr BOIPOCOB, PEIIAEMbIX CYAOM IpH peau3aliu (QyHKIUH
OCYILECTBIICHUS] MPABOCYIUSI, OMpeNensercs npeaeaamMu cyineOHoro
pasouparenbctBa. Ha ocHoBanuu crarbu 318.1 YromoBHo-mporiec-
CYaJIbHOTO KOJeKca, MpeaycMaTpuBaloiieid mpeaebl CyneOHOro
pa3dmpareNnbCcTBa, BO BpeMs CyneOHOro pa30oHMpaTelibcTBa YroJiOB-
HOE JIeJI0, MaTepuaibl YIPOLIEHHOIO JO0CYIeOHOIro IMPOU3BOIACTBA
Wil Xkamoba B TMOpPS/IKE YacTHOrO OOBHMHEHHUS paccMaTpUBAIOTCS
TOJIBKO B Tpesienax OOBUHEHHS, BBIABUHYTOTO MPOTUB OOBUHIEMO-
ro WM NpeicTaBieHHOro cyny. B pesynbrate cynebHoro pazbupa-
TEeJIbCTBA CYJ BIIpaBe KBATU(UIUPOBATH JAESHUE OOBUHSEMOTO Kak
MeHee TIXKOe MPeCTyIUIeHUe, a TakXKe U3bITh OT/EIbHbIE MTYHKTHI
U3 BBIIBUHYTOTO IPOTHB HETO OOBUHEHMS.

CornacHo TmpaBoBOM MO3uLUU, chopMmupoBaHHOU [LieHymoMm
KoHCTUTYIMOHHOTO Cyha, KaTeropusi MpeiesioB B YrOJIOBHOM IPO-
[IeCCe BBICTYIAET KaK IMpolieccyalbHOe ycaoBue. A mpenensl cyneo-
HOTO pa30uparenbCcTBa — BTO YCTAHOBJICHHBIE 3aKOHOM TPAHHUIIBI
CyaeOHOrO MCCIeOBaHUS U pellieHus, 00YCIOBIEHHbIX OOBUHEHUEM,
BBIIBUHYTHIM IPOTUB OOBUHSEMOIO U 3alUIIAEMbIM B CYJIE.

Kak BugHo u3 crarbu 318.1 YromoBHO-IIpoLieCCyaIbHOTO KOJIEK-
ca, cyneObHoe pa30uparenbCcTBO B Cyle MepBOM MHCTAHIIMH TIPOBO-
JAUTCSl TOMBKO B Ipeesiax OOBUHEHHS, BBIIBUHYTOrO MPOTUB OOBU-
HSIEMOTO WJIM TPEICTaBIEHHOIO Cydy, U OrpaHUYMBaeTCsl Ompese-
JIEHHOU chepoii OOBUHUTEFHOTO aKTa.

Takoe orpaHuyeHue IMpenenoB cyaeOHOro pazouparenbcTBa
00yCITOBJIEHO OOecredeHrneM 3aKOHHOTO TOpSIKa MPUBICYCHUST K
YIOJIOBHOM OTBETCTBEHHOCTH W IpaBa OOBUHSEMOIO Ha 3allluTy.
Cyn He BIpaBe BBIXOAUTH 3a Ipeesibl OOBUHEHUS, YCTAHOBIEHHO-
ro B pelleHUHd O Ha3HauYeHUU CyneOHOro pa3OuparebCcTBa.

CornmacHo cratbe 318.2 YronmoBHO-IIpOLIECCYaAIBHOTO KOJIEKca,
ec/Ii BO BpeMs CyAeOHOro pazouparesbCcTBa B AETHUAX OOBHUHSEMOIO
OyleT yCTaHOBJIEHO HAIWYKe MPU3HAKOB 0oJiee TSXKKOTO MPECTYII-
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JIeHHWs, TO CyI IO XOJaTalCTBy TIOCYIAapCTBEHHOIO OOBUHMTEINS
JOJKEH TPUOCTAHOBHUTH CyneOHOe pa3OMpaTesbCTBO O BBIABUHY-
ToMy o0OBHHeHHUI0. [Ipu >TOM cCyan BBIHOCUT MOTHBHUPOBAHHOE
MOCTAHOBJICHUE O HAIPABJIEHUU COOTBETCTBEHHO YIOJIOBHOTO Jelia
WA MaTepUaoB yIPOLIEHHOTO J0CyIeOHOro MPOU3BOICTBA B TeUe-
Hue 10 (mecsaTu) CyTOK MPOKYpOpY, OCYIIECTBJISIOLIEMY IpPOLEC-
CyaJIbHO€ PYKOBOJCTBO IPEABAPUTEIIBHBIM PacC/IeIOBAHUEM, IS
pPaccMOTPEeHMsT BONPOCAa O BbIIBUXKEHUU MPOTUB OOBUHSEMOTO
APYroro OOBUHEHHUS.

3aKoHOJATeNbCTBO HE MpeaycMaTpuBaeT MOJIHOMOYUS (TIpaBa) Cy-
Ja TIPUOCTAHOBHTH CyIeOHOE pazOMpaTeIbCTBO, JIMOO BEPHYTH JIEIIO
WIA MaTepuajibl MPOKYpPOPY, OCYIIECTBISIONIEMY MPOIECCyalbHOE
PYKOBOJICTBO TPEABAPUTEIbHBIM CIIEACTBHEM, 0€3 XoJaTaicTBa
OTMEUYEHHBIX JIMILI, 10 COOCTBEHHOM MHHULIMATHBE MPH YCTAHOBJICHUU
B Xone cyaeOHOro pasbuparenbcTBa OOCTOSITENTLCTBA, MOTYIIETO
OTATYUTh OOBHMHEHME, a TaKXe MPUHUMATh B OTHOLIEHUH JH0OOTO
APYroro JHila, MPOTHB KOTOPOTO HE BBIABUHYTO OOBHHEHUS, W
KOTOPBI HE OTHAaH MOJA Cyd, TO WIM HHOE IOCTaHOBJIEHHUE, B
ocoOeHHOCTH, OOBUHUTENbHOTO xapakTepa ([locTraHoBiIeHuUe
[Inenyma KonctutyunonHoro cyga "O mpoOBEpKE COOTBETCTBUSA
nocraHosienus: BoenHoii kosuterun BepxoBHoro cyma AsepOaii-
mxanckon Pecryormmku ot 7 wrong 2011 roma Kouctutynuu wu
3aKoHaM AzepOaiiimkanckoil Pecriyonmuku” ot 17 anpens 2012 ropa).

A Ha3HaueHWe HaKa3aHWs B Tpejenax OOBHHEHUS, BHIIBHHYTOTO
3a COBEpIIEHHOE MPECTYMHOEe JesHUE, OTHECEHO 3aKOHOJaTelleM K
NOJIHOMOYMAM cyna. Tak, B COOTBETCTBUM C COAEPXKAHUEM CTaThU
58.3 YronoBHOro Kojpekca, Npyu Ha3HAYEHUM HAKA3aHUS yYUTbIBA-
I0TCS XapakTep W CTeNeHb OOIIeCTBEHHOW OMAacHOCTH TPECTYILIe-
HUS U JIMYHOCTh BUHOBHOTO, B TOM YHCIIe OOCTOSITENILCTBA, CMST-
yawllue U OTIrJalmle HakazaHue, a Takxke BIMSIHUE Ha3HAuYeH-
HOTO HakKa3aHWd Ha HCIPABJIEHUE OCYXJEHHOIO U Ha YCJIOBUA
KU3HU €r0 CEeMbH.

Hakazanue npumensercsd B 1IeJIIX BOCCTAHOBJIEHHS COLIUATIBHOM
CIIPaBEIJIUBOCTH, UCIPABJIEHUSI OCYXJIEHHOTO U TpedoTBpallleHUs
COBEpIIEHUS HOBBIX IPECTYIUIEHUI, KaK OCYXIEHHBIMH, TaK U IPYyIrU-
mu junamu. OOle OCHOBbI Ha3HAYEHUS! HAKA3aHUS YCTAHOBJICHBI
OOrmieit yacTpio YromoBHoro Komgekca. CormacHo cratbe 58.1 maHHOTO
Konekca, Oonee crporuii BuI WIM NIpeAen HaKazaHUS M3 4uCia
MPEeJyCMOTPEHHBIX 32 COBEpUIEHHOE IMPECTYIUIEHUE Ha3HayaeTcs
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TOJIBKO B CIIy4ae, €Cjii MEHee CTPOTMi BUJ WIIM Ipejies HaKa3aHUs
HE CMOXeT 00ecreunTh JOCTUXeHue 1enell Hakazanusd. Kak BujaHo,
JULy, TPU3HAHHOMY BUHOBHBIM B COBEPLIEHUU IPECTYIUIEHUS,
Ha3HayaeTcs CrpaBeyIMBOe HaKa3aHWe B Ipejiesiax, MpelyCMOTPEHHBIX
COOTBETCTBYIOIIMMU CTaThbsiMU OCOOEHHON YacTH C y4eTOM IOJIO-
xenuir OOIIel YacTu YTOIIOBHOTO KOjeKca.

Takum oOpa3oMm, HazHaueHHE CyIOM HakKa3aHUS U BHIOOp BHAA
yupexjieHus] OTObIBaHUSI HAKA3aHUSI B COOTBETCTBUM C COBEPIIIEHHBIM
AesHWEM B TIpelenax BBIIBUHYTOTO OOBUHEHHS, PYKOBOICTBYSCH
MOJIOKEHUSIMM YTOJIOBHOTO KOJEKCca W YYUThIBAad pELUINB
MpeCTyIUIEeHUS KaK (PakT, OTITYaloUIMi HaKa3aHue, He MOTYT pac-
LIEHUBAThCd KaK BBIXOJI 3a Ipefesibl OOBUHEHUS.

Bwmecte ¢ tem, [Tnenym KoHctutynimoHHOro cyjga ocobo momdep-
KUBAET, YTO OpPraHbl, OCYLLECTBIIAIOLIUE MTPENBAPUTEIIBHOE pacciie-
JOBaHUeE, TIPOBOIS CJIEJCTBUE IO YrOJIOBHOMY Jiely, AOJIXHBI Ipe-
JEJIbHO BHHUMATENIbHO IMOAXOOUTh K BOIIPOCY yCTAHOBJEHUS (pakTa
COBepIlIeHHs OOBUHSIEMbIM paHee MPECTYIUICHUSI B CTpaHe, a TaKxe
B MHOCTPAHHBIX IOCYIapCTBaX, U HAJIMYUS Y HEr0 CYOIUMOCTH.

Takoe TpeboBaHue mnpoaukToBaHo crarbeil 140.0.5 YrosmosHo-
npoueccyanbHoro kojgekca. CorniacHoO JaHHOU CTaThe, B XOAE YIo-
JIOBHOTO TIpoliecca Haluuyue y OOBUHSEMOTO IMpEeXHeH CyIuMOCTH
U Ha3HauYeHUE eMy OIpEIeJIeHHOTr0 HaKa3aHus MOTryT OBITh ycCTa-
HOBJICHBI TOJIBKO TIPU YCJIOBUM MPEABAPUTEIBHOTO TOJYYeHUS U
UCCIIeI0BaHUSl KOIIMM NPUTOBOpa Cya.

VYuureiBag BbilieykazaHHoe, [lnenym KoHctutyunoHHoro cypa
NPUXOIUT K CIEIYIOLIKUM BbIBOJIAM:

— B coorserctBuun ¢ uyactetio II crareu 148 Koucturyuuw,
MoJIOKEeHUAMH cTaThb 1.2 YromoBHoro kopekca u crarbu 521
YronoBHO-nIpoLiecCyalbHOTO KOAEKCa, NP HAa3HAYEHHH HaKa3aHM
JoryckaeTcs y4deT cygamu AsepOaiimxanckoit PecriyOnuku cynu-
MOCTHU, HACTYIUBUIEH TOJBKO Ha OCHOBE IPUTOBOPOB CYIOB MHOC-
TPaHHBIX TOCYAAPCTB MO MEXIYHAPOAHBIM JOTOBOPaM, YYACTHUIICH
KOTOpBIX siBisieTcs AszepOaiimxkanckas Pecrybnuka;

— YuuThiBas TO, 4YTO HA COBPEMEHHOM 3Talle NesITeJIbHOCTh rOCy-
aapcTtB B obmacté OOphOBI C TPECTYMHOCTBIO W MEXTyHAPOIHOE
COTPYAHUYECTBO IO YrOJIOBHBIM Jie/IaM MPEICTaBIISI0T OOJbIIOe 3Ha-
JyeHue, cieayer pekoMmeHnoBath Muwum Memxkiucy A3sepOaiimkaH-
ckoil PecnyOnuku ycoBepilieHCTBOBATh B YTOJIOBHOM M YTOJIOBHO-
MPOLECCYATbHOM KOAEKCaX MOPsIOK MPU3HAHUS U ydeTa MPUTOBO-
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POB Cy/IOB MHOCTPAaHHBIX TOCYIApPCTB 10 MEXIYHAPOIHBIM JIOTOBO-
paMm, y4acTHUIEH KOTOpbIX sBisgercs AsepOaiimkanckas PecryOmu-
Ka.

PykoBoactysick yacteio VI crarbu 130 Koncturyuuu Azepbaii-
nxanckoil PecryOnuku, craresimu 62, 63, 65-67 u 69 3akona
AzepOaiimxkanckoii Pecniyonmuku  "O  Koncturynmonnom cyne',
[Inenym KoHCTUTYLIMOHHOTO cyna

INOCTAHOBMUMII:

1. B coorBerctBuu ¢ yacteio Il crateu 148 Koncruryuuu Aszep-
Oaiimxanckoil PecyOiuku, momoxeHusIMu ctaTthl 1.2 YT0I0BHOTO
Kojekca AzepOaitkanckoil Pecryonuku u crateu 521 YronoBHO-
npolieccyanbHOro konekca AsepOaiimxkaHckoi PecrnyOnuku, mpu
Ha3HAUEHUM HaKa3aHUs JOIYyCKaeTcs ydeT cymamu A3sepOaiiikaH-
ckoil PecnyOnmKu CymuMOCTH, HACTYNHBIIEH TOJIBKO Ha OCHOBE
IIPUTOBOPOB CYIOB MHOCTPAHHBIX T'OCYIApPCTB MO MEXIyHApOIHBIM
JOTOBOpaM, Y4YacTHHUIIEH KOTOpBIX sBisieTcss A3zepOaiijkaHcKas
Pecny6mnuka.

2. YuursiBag TO, YTO Ha COBPEMEHHOM O®Talle NesATEIbHOCTD
rocynapcTB B 00/1acTé GOpHOBI ¢ MPECTYITHOCTHIO U MEXIyHAPOIHOE
COTPYIHUYECTBO IO YTOJIOBHBIM JIelaM TMPEJCTABISIOT OOJIbIoe
3HaueHue, pekoMeHnjaoBath Mwummn Memxkmucy AzepOailikaHCKOM
PecnyOnvky  ycoBepIIeHCTBOBaTh B YTOJIOBHOM U YTOJIOBHO-
nmporeccyaTbHOM Komekcax A3sepOaiikanckoir Pecrnybnuku
MOPSIIOK TPU3HAHMY W y4YeTa IPUTOBOPOB CYIOB HHOCTPaHHBIX
rOCYIapCTB 110 MEXIYHApOIHBIM JOrOBOPaM, YYaCTHULEH KOTOPBIX
apigercs Asepbaiimkanckas Pecnybmimka.

3. IlocTaHOoBNIEHUE BCTYMAaeT B CWIY CO JHS OINYyOIUKOBaHUS

4. TlocranopneHue ornyoquKoBaTh B razerax "AsepOaiimxan",
"Pecnyonuka", "Xanr razeru”, "Bakunckwuii pabounit" u "BecTHuke
Koncrurynmonnoro cyna AzepOaiimkanckoi Pecryommku'.

5. [NocTranoBneHune SIBISETCS OKOHYATEIBHBIM U HE MOXET OBITh
OTMEHEHO, M3MEHEHO WM O(UIMAIBHO HCTOJIKOBAHO HU OJHHUM
OpPraHOM WJIM JIULIOM.
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION

OF THE PLENUM OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On interpretation of Articles 92.10.1, 92.10.3 and 244.2
of theCriminal Procedure Codeof the Republic of
Azerbaijan in their interrelation

28 March, 2019 Baku city

The Plenum of the Constitutional Court of the Republic of
Azerbaijan composed of Farhad Abdullayev (Chairman), Sona
Salmanova, Sudaba Hasanova (Reporter-Judge), Rovshan
Ismaylov, Mahir Muradov, Jeyhun Garajayev, Rafael
Gvaladze, Isa Najafov and Kamran Shafiyev;

attended by the Court Clerk FaraidAliyev,

representatives of interested parties — Aynur Osmanova,
Deputy head of department of legal support of the Prosecutor
Office of the Republic of Azerbaijan; Eldar Askerov, Head of
sector Administration of the Milli Majlis of the Republic of
Azerbaijan;

expert — Midhad Gavarov, Professor of board of criminal
procedure of the Baku State University, Doctor of Legal
Sciences;

specialists — Hafiz Nasibov, udge of the Supreme Court of
the Republic of Azerbaijan; Emil Mammadov, Head of
Methodical Control Department of the Main Investigation and
Inquest Department of the Ministry of Internal Affairs of the
Republic of Azerbaijan Mammadov and Farid Hasanov, mem-
ber of the Bar Association of the Republic of Azerbaijan;

in accordance with part IV of Article 130 of the
Constitution of the Republic of Azerbaijan examined in open
judicial session via special constitutional proceedings the case
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concerning inquiry Prosecutor’s Office of the Republic of
Azerbaijanon interpretation of Articles 92.10.1, 92.10.3 and
244.2 of the Criminal Procedure Code of the Republic of
Azerbaijan in their interrelation.

having heard the report of Judge Sudaba Hasanova, the
reports of the legal representatives of the subjects interested in
special constitutional proceedings and specialists, conclusions
of expert, examined the materials of the case the Plenum of
Constitutional Court of the Republic of Azerbaijan

DETERMINED AS FOLLOWS:

The Prosecutor’s Office of the Republic of Azerbaijan (here-
inafter referred to as the Prosecutor’s Office)having applied to the
Constitutional Court of the Republic of Azerbaijan (hereinafter
referred to as the Constitutional Court) asks for interpretation of
Articles 92.10.1 and 92.10.3 of Criminal Procedure Code of the
Republic of Azerbaijan(hereinafter referred to as the Criminal
Procedure Code) which provide for a prohibition of arbitrary
refusal of advocate to defense and to participate in procedural
actions with participation of defendant as well as the interpreta-
tion of Article 244.2, which provide that the search and seizure of
the suspect or accused person is not a duty but the right of the
advocate.

The inquiry was justified by the fact that while Articles
92.10.1 and 92.10.3 of Criminal Procedure Code prohibit the
arbitrary refusal of advocate to defense and to participate in
procedural actions with participation of a suspect or accused
person and put it on his/her as a duty, in Article 244.2 of the
same Code, the participation of the advocate in the search and
seizure proceedings is regarded as his/her right. Therefore,
there is a discrepancy between Articles 92.10.1 and 92.10.3 of
Criminal Procedure Code and Article 244.2 of the same Code.
Thus, in some cases, advocate refuses to participate in inves-
tigative actions, citing that this is his right, not his duty to be
present at such actions, as well as the fact that the conduct of

71



investigative actions in violation of the law is contrary to the
legitimate interests of the defendant.

The refusal of counsel to participate in investigative actions
is considered by the Prosecutor’s Office as a violation of the
requirements of Articles 90.7.2, 90.7.9, 92.3.9, 92.10.1 and
92.10.3 of Criminal Procedure Code. The inquirer considers
that, in order to eliminate the conflicts in law enforcement
practice, it would be useful to clarify the rules of criminal pro-
cedure legislation prohibiting the advocate from refusing to
participate in the proceedings against the interests of the
defendant, as well as the rules governing the presence of the
advocate in the conduct of investigations as search and
seizure.

The Plenum of the Constitutional Court first considers it
necessary to note that although some of the circumstances of
the case referred to in the request relate to the presence of
advocate in the investigation as a personal search and seizure
provided for in Article 246 of Criminal Procedure Code, the
subject matter of the constitutional case is nevertheless the
interpretation of Articles 92.10.1, 92.10.3 and 244.2 of the
Code in their interrelation.

According to the parts I and II of Article 26 of the
Constitution of the Republic of Azerbaijan (hereinafter
referred to as the Constitution), everyone has the right to pro-
tect his/her rights and freedoms using ways and means not
prohibited by law. The state shall guarantee the protection of
rights and freedoms of everyone.

According to the Article 61 of Constitution, everyone has
the right to receive qualified legal assistance. In specific cases
envisaged by legislation legal assistance shall be provided free
of charge, at the expense of the State. Every citizen has the
right to receive assistance of a lawyer as from the moment of
detention, arrest or accusation of a crime by competent state
bodies.

According to part 3 of Article 6 of the Convention for the
Protection of Human Rights and Fundamental Freedoms (here-
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inafter referred to as Convention), everyone charged with a
criminal offence has the right to defend himself in person or
through legal assistance of his own choosing or, if he does not
have sufficient means to pay for legal assistance, to be given
it free when the interests of justice so require.

European Court of Human Rights in the Decision on the
case Articov. Italy indicated that “Article 6 par. 3 (c) speaks
of "assistance" and not of "nomination". Again, mere nomina-
tion does not ensure effective assistance since the lawyer
appointed for legal aid purposes may die, fall seriously ill, be
prevented for a protracted period from acting or shirk his
duties. If they are notified of the situation, the authorities must
either replace him or cause him to fulfil his obligations”.

According to the legal position formed by the Plenum of
Constitutional Court in relation with right to have a legal
assistance, public value of the right of obtaining by everyone
the qualified legal assistance consists that the granted right
inherently is a necessary guarantee of realization of the rights
and freedom of the person and the citizen. Preventive function
which is one of functions of this right, promotes not only to
realization by the person of the rights and freedom according
to the law, but also guarantees prevention of actions of public
authorities and their officials directed on illegal restriction of
the rights and freedom of the person and the citizen.

The right of each person for using the help of the advocate
which is a kind of the right to reception of the qualified legal
assistance it is interconnected with other rights fixed in the
Constitution (the right to protect in the ways not forbidden by
the law and means the rights and freedom, the right to free-
dom, the right of judicial protection) and guarantees their real-
ization. As continuation of it, a main objective of the right of
use of the help of the advocate as one of justice basic ele-
ments, the guarantee of real (valid) equality of the parties in
criminal trial with maintenance of the suspected or accused
person with the advocate is (Decision of May 20, 2011 on
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interpretation of some provisions of the Article 92.12 of the
Criminal Procedure Code of the Republic of Azerbaijan).

The right to protection, together with the guarantee of a per-
son's legitimate interests, is a guarantee of the interests of jus-
tice and social value. The legal relations that have arisen in
connection with ensuring the right of everyone to legal assis-
tance reflect the public interest and therefore confirm the ful-
filment by the State of its constitutional obligations in this
field. This requires the State to take positive measures, if nec-
essary, to protect the rights of the person.

In this context, the need to ensure the right of the accused
to receive quality legal assistance serves for full, objective and
comprehensive examination of the circumstances of the case
and, as a result, is aimed at the effective implementation of
justice. Thus, the right to receive quality legal assistance
should be regarded not only as ensuring the protection of a
person's rights and freedoms, as well as his legitimate inter-
ests, but also as an initial condition for the exercise of justice
on the basis of the principles of equality of parties and com-
petition.

For the purpose of regulation of provision of rights of each
person in the territory of the Republic of Azerbaijan to address
at the court process, preliminary investigation and inquiry to
the lawyer selected by him/her for exercise of his/her rights
and legitimate interests from the moment of detention, arrest,
accusation in commitment of crime, and of activity of lawyers
rendering legal assistance on other issues, the Law of the
Republic of Azerbaijan “On Lawyers and Legal Practice”
(hereinafter referred to as the Law “On Lawyers and Legal
Practice”) was adopted.

On the basis of Article 3 of this Law, the basic tasks of
legal practice are the protection of rights, freedoms and legit-
imate interests of natural and legal persons protected by law
and rendering high quality legal assistance to them.

Under the criminal procedural laws, every detained or
arrested person must be informed immediately, in a language
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he or she understands, of the reasons for detention or arrest,
as well as the essence of the suspicion or charge, the right to
refuse to testify and the right to legal assistance from advo-
cate. During the criminal prosecution the preliminary investi-
gator,prosecutor and court shall take measures to guarantee the
right of victim,suspect and accused to receive a legal assis-
tance.The prosecuting authority should secure the rights of the
suspect or accused to have the assistance of the advocate for
the protection from the moment of detention or arrest,as the
suspect before the first interrogation or as the accused as soon
as charges have been laid,to be able to protect himself in per-
son or with the aid of advocate chosen by him/her,or if unable
to pay for advocate,to receive free legal assistance (Articles
14.4,19.1 and 19.4 of Criminal Procedure Code).

It appears that ensuring the rights of a suspect or accused
person to receive qualified legal assistance and protection in
cases and in the manner provided for by law is one of the
main duties of the body conducting criminal proceedings.

The cases in which the advocate is required to participate in
criminal proceedings, his rights, duties, actions which the
advocate is prohibited to carry out, etc. are regulated by
Article 92 of Criminal Procedure Code.

Cases where the participation of advocate in criminal pro-
ceedings must be ensured are provided for in Article 92.3 of
the Code. Based on this article the participation of advocate
shall be ensured in the following circumstances: where the
suspect or accused so requires; if the suspect or the accused is
dumb, blind, deaf, has other serious speech, hearing, or visu-
al disabilities, or because of serious chronic illness, mental
incapacity or other defects cannot exercise the right to defend
himself independently; if the suspect or the accused is in
detention or the accused is held on remand as a restrictive
measure (excluding the circumstances provided for in Article
153.2 of this Code); if the interests of the accused persons
diverge and one of them has advocate, etc.
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Thus, the legislator, having established special circum-
stances in Article 92.3 of Criminal Procedure Code, took into
account the importance of the participation of advocate in
criminal proceedings and prohibited the conduct of criminal
proceedings without his/her participation. Under these circum-
stances, the court or the body conducting the criminal prose-
cution may carry out investigative or other proceedings after
ensuring the compulsory participation of the advocate. At the
same time, the legislator provided for the possibility of
renouncing the advocate of a suspect or accused person.
However, according to Article 92.12 of Criminal Procedure
Code, in some cases referred to in Article 92.3 of the Code,
the refusal of a suspect or accused person to defend himself
or herself is not accepted.Failure to ensure the compulsory
participation of advocate in criminal proceedings may be con-
sidered as a violation of criminal procedure law and lead to
the recognition of the relevant procedural act and its results as
illegal.

Article 92.9 of Criminal Procedure Code provides for a
number of procedural rights in order to ensure the proper ful-
filment of the defense function in the prosecution. The advo-
cate exercises the following rights: on the proposal of the
body carrying out the process, participates in investigative or
other procedural actions carried out by that body, as well as
in any such actions carried out with the participation of the
advocate; reminds the suspect or accused of his rights, draws
the attention of the person carrying out the investigative or
other procedural action to the violation of the law; objects to
the actions of the body conducting the criminal proceedings
and requests that they be recorded in the report of investiga-
tive or other procedural actions; familiarize himself with the
records of investigative or other procedural actions carried out
with his or her participation or with the participation of the
defendant, as well as with the minutes of the trial; comments
on the accuracy and completeness of records in the records of
investigative or other proceedings in which he/she participat-
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ed; by participating in investigative or other proceedings and
judicial proceedings, requires that the necessary circumstances
be recorded in the relevant protocol, etc.

However, Article 92.11 of Criminal Procedure Code defines
the duties of advocate in order to ensure compliance with the
principles and rules governing the professional activities of
advocate, as well as the rules governing criminal proceedings.
According to this article, the advocate must perform the fol-
lowing duties: by participating in criminal proceedings, be
guided by the requirements of the law; to defend the legitimate
interests of the suspect or accused by all legal means; to pro-
vide the defendant with the necessary legal advice and to act
in accordance with the position taken by the defense party in
order to complete the case in favor of the defendant, to the
extent possible in his/her situation, to observe the legal ethic;
on the call of the body conducting the criminal proceedings,
appear to provide legal assistance to the suspect or accused,
etc.

According to Article 16 of the Law “On Lawyers and Legal
Practice”, in the course of exercise of professional activity, the
lawyer shall be obliged to: comply with the requirements of
the law, use all methods provided for in the legislation for
protection of interests of the defended person or the person
rights of whom are represented; keep the lawyer confidential-
ity, comply with the oath of lawyer and lawyer ethics; comply
exclusively with requirements of the law.

In order to guarantee the right to receive qualified legal
assistance under Article 61 of Constitution, Article 92.10 of
Criminal Procedure Code prohibits the exercise of certain acts
by the advocate. Thus, according to Articles 92.10.1 and
92.10.3, the advocate is prohibited from carrying out any act
contrary to the legitimate interests of the defendant, including
confirming the defendant 's link with the crime committed and
his/her guilt, accepting the civil action brought against
him/her, refusing to participate in proceedings involving the
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defendant and impeding his exercise of his rights; to waive
defense or to terminate his or her powers as advocate.

Prohibition by the mentioned articles of Criminal Procedure
Code, the defender of certain actions, the proper exercise by
an advocate of the obligations to provide qualified legal assis-
tance provided for in Article 92.11 of the Code and Article 16
of the Law “On Lawyers and Legal Practice” as well as the
protection of the legitimate interests of the defendant. This is
reflected mainly in the prohibition of the advocate from par-
ticipating in proceedings involving the suspect or accused, as
well as in the refusal of the defense by himself or herself.

An analysis of Article 92.10.1 of Criminal Procedure Code
makes it clear that, the involvement of advocate in the pro-
ceedings involving the defendant is a requirement of the law,
and the refusal to participate in the conduct of such actions
was forbidden to protect the legitimate interests of the defen-
dant. Such refusal along with being regarded as the contra-
dicting to legal interests of the defendant and the requirements
of the criminal procedure law, it also can be regarded by the
legislation as improper fulfillment of the duties of the advo-
cate.

In this connection, it should be noted that in order to pro-
tect the legal interests of the suspect or the accused, the advo-
cate fulfills his/her procedural responsibilities by participating
in procedural actions involving the defendant. Ensuring of
implementation of the procedural rights and duties of the
advocate in criminal proceedings, in the end, is a significant
contribution to the administration of justice.

The Plenum of Constitutional Court considers necessary to
note that the provision of Article 92.10.3 of Criminal
Procedure Code “arbitrary refusal of defense” includes, along
with the total refusal of advocate, the rejection of certain
stages of the defense process and the refusal, without good
reason, to participate in any proceedings.
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Thus, the legislator does not make the participation of the
advocate in proceedings involving the suspect or accused
dependent on the assertion of the advocate and the defendant.

The participation of advocate in the proceedings without the
participation of a defendant should be carried out by agreeing
with him/her in order to effectively protect the defense, taking
into account the interests of the defendant.

The Plenum of the Constitutional Court in connection with
the inquiry on interpretation of the right of the advocate to
participate in the search and seizure investigation provided for
in Article 244.2 of Criminal Procedure Code, noted the fol-
lowing. The detailed procedure for the exercise by advocate of
the procedural rights listed in Article 92.9 of Criminal
Procedure Code is laid down in the special rules of the Code.
According to Article 244.2 of Criminal Procedure Code, which
is one of these articles, the advocate is entitled to be present
during the search and seizure in the relation of suspect or
accused person. If the advocate, who has previously been
warned by the investigator of the conduct of the investigation,
wishes to be present during the search and seizure, the inves-
tigator must ensure such right.

It should be noted that the right of advocate to be present
during the search and seizure established in Article 244.2 of
the Code includes the possibility provided for by law to ensure
the exercise of the criminal procedure functions of the defen-
dant in order to protect his/her legitimate interests. In this con-
text, the legislator imposed on the investigator the obligation
to prior warn the advocate about the conduct of this inves-
tigative action, and if the advocate wishes to be present dur-
ing the search and seizure — to ensure such right.

Search and seizure proceedings covered the procedural acts
regardless of participation of the suspect or the accused. In
such case, the issue of participation of an advocate in these
investigative actions should be resolved taking into account
the requirements of Articles 92.9.3, 92.10.1 and 92.10.3 of
Criminal Procedure Code, depending on whether the suspect
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or accused is involved. That is, when the investigation is car-
ried out with the participation of the accused, according to the
imperative norm of Article 92.10.1 of Criminal Procedure
Code, the refusal of advocate to participate in this proceeding
contrary to the legitimate interests of the defendant is forbid-
den. If such investigation is carried out without the participa-
tion of a suspect or accused, then, according to Article 92.10.3
of Criminal Procedure Code, the advocate cannot refuse to
take part at such investigate actions if it was required by the
suspect or accused. As the involvement of advocate in the
criminal proceedings, as a rule, depends on the will of the sus-
pect or the accused, with the purpose of the effective defense,
he/she must exercise this right in concordance with the person
he/she advocates, rather than on the basis of his/her own dis-
cretion.

The Plenum of Constitutional Court also notes that in the
absence of circumstances of compulsory participation in inves-
tigative or other procedural actions and in the absence of such
requirement on the part of the suspect or accused, it is unac-
ceptable for the body conducting criminal proceedings to
require the participation of counsel in such actions.

It should be noted, however, that in view of the need for
prompt investigation of the search or seizure, these investiga-
tions are not excluded without the participation of advocate. In
this case, the investigator must make a reasoned decision to
carry out a search or seizure (Decision of the Plenum of
Constitutional Court of February 12, 2015 “On interpretation
of some provisions of Articles 137 and 445.2 of the Criminal
Procedure Code of the Republic of Azerbaijan”).

In view of the above, the Plenum of Constitutional Court
concludes as follows:

— there are no contradictions between Articles 92.10.1 and
92.10.3 of Criminal Procedure Code and Article 244.2 of the
same Code;

— the right of advocate to participate in conduction of search
and seizure referred to in Article 244.2 of Criminal Procedure
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Code include the possibility provided by law to carry out its
criminal proceedings functions in order to protect the legiti-
mate interests of the suspect or the accused;

— from the point of view of Article 61 of Constitution and
in accordance with the requirements of Article 92.10.1 of
Criminal Procedure Code, when the search and seizure inves-
tigations provided for in Article 244 of this Code are carried
out with the participation of a suspect or accused, the advo-
cate may not refuse to participate in those proceedings in
order to protect them;

— the provision of Article 92.10.3 of Criminal Procedure
Code “arbitrary refusal of defense”, along with the full refusal
of advocate, also include the refusing to participate in any pro-
cedural actions as well as refusal to participate in any proce-
dural action without reason;

— from the point of view of requirements of Article 92.10.3
of Criminal Procedure Code, when the search and seizure
investigations provided for in Article 244 of this Code were
carried out without the participation of a suspect or accused,
the advocate cannot refuse to participate in the proceedings
without the consent of the defendant.

Being guided by part IV of Article 130 of the Constitution
of the Republic of Azerbaijan and Articles 60, 63, 65-67 and
69 of the Law of the Republic of Azerbaijan “On
Constitutional Court”, Plenum of the Constitutional Court of
the Republic of Azerbaijan

DECIDED:

1. There is no contradiction between Articles 92.10.1 and
92.10.3 of Criminal Procedure Code and Article 244.2 of the
same Code.

2. The right of advocate to participate in conduction of
search and seizure referred to in Article 244.2 of Criminal
Procedure Code include the possibility provided by law to
carry out its criminal proceedings functions in order to protect
the legitimate interests of the suspect or the accused.
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3. From the point of view of Article 61 of Constitution and
in accordance with the requirements of Article 92.10.1 of
Criminal Procedure Code, when the search and seizure inves-
tigations provided for in Article 244 of this Code are carried
out with the participation of a suspect or accused, the advo-
cate may not refuse to participate in those proceedings in
order to protect them.

4. The provision of Article 92.10.3 of Criminal Procedure
Code “arbitrary refusal of defense”, along with the full refusal
of advocate, also include the refusing to participate in any pro-
cedural actions as well as refusal to participate in any proce-
dural action without reason.

From the point of view of requirements of Article 92.10.3
of Criminal Procedure Code, when the search and seizure
investigations provided for in Article 244 of this Code were
carried out without the participation of a suspect or accused,
the advocate cannot refuse to participate in the proceedings
without the consent of the defendant.

5. The decision shall come into force from the date of its
publication.

6. The decision shall be published in “Azerbaijan”,
“Respublika”, “XalqQazeti” and “BakinskiyRabochiy” news-
papers, and “Bulletin of the Constitutional Court of the
Republic of Azerbaijan”.

7. The decision is final, and may not be cancelled, changed
or officially interpreted by any institution or official.
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HCMAHJIOB P.P.

cynbst Koncrutyrnuonnoro Cyna
AzepOaiimxanckoil Pecrryomuku,
KaHAuIaT I0pUINYecKUX HayK

POJIb CPABHUTEJIIBHOI'O ITPABA
B CYAEGHOM TOJKOBAHHMHN KOHCTUTYINHU

Hcrnonb3oBanre 3apyOekHOrO CyaeOHOro OIbITa B IPAKTHKE
OpraHOB KOHCTUTYLIMIOHHOM HOCTULIUY, IIPOSBIIIEMOE B PA3IMYHOU CTe-
NeHu U (popMme, CYIIECTBYeT MPAKTUYECKH MOBCEMECTHO. 3a IMOCIeN-
HHE JIBa AECATUIETUS JJaHHAS OOBEKTUBHO CYIIECTBYIOIIAS TEHICHIHS
ObUTa TPEMETOM JOCTATOYHO OCTPBIX CIIOPOB HE TOJIBKO B MPABOBOM
JIOKTPUHE, HO U B CyJIeOHBIX pereHusix! u jaxe B paMKax mapiiaMeHT-
CKHX CIIYLIaHUiA.2

HccnegoBarensiMi IPUBOASTCS  Pa3IMIHble BO3MOXKHBIE TPHIUHBI
TaKOIo MCIIOJb30BaHUs. B 4acTHOCTH, yKa3bIBalOT Ha OOILLYI0 TEHIEH-
IO IOOATTM3aMHY U, KaK ee JIOTHYeCKOe CIIEICTBIE, OcnabieHne Ha-
LIMOHAIBHOM M30JIAIIH. 3

Hekortopbie aBTOpbI aneyuTupyioT K CYIIECTBOBAHHMIO HATHAIHO-
HATBHBIX CYIIOB, B JEITEIBHOCTH KOTOPBIX paclpoCTpaHeHa MpakTHKa
NPUMEHEHUs] CPAaBHUTEIIBHOTO METOIa, KOTOpas OKa3bIBAeT COOTBET-
CTBYIOIIIEE BIMSIHAE HA HAIIMOHATBHBIE CY/IbL.*

Takxe BbICKa3bIBACTCS MPEAINIOTIOXEHUE O CXOXECTH WM Haxe
AQHAIOTUYHOCTU POJIEH, OCYIIECTBIISIEMbIX CYAbIMUA KOHCTUTYIIMOHHBIX
CYIOB Pa3IMYHBIX CTPaH MO TApAaHTHPOBAHUIO 0a30BBIX IIEHHOCTEU
KOHCTHUTYLIMOHAIM3MA.Y DTO, B CBOIO OUYEPE]Ib, CIIOCOOCTBYET JUATIOTY
MEXJIy CyIbSMU, MUTPALMA KOHCTUTYLIMOHHBIX HIEH, MeXcyaeOHOMY
oboraiienuio, 4to Hanbosiee OTYETIIMBO TPOSBISIETCS BO B3AMMHBIX
CCBUTKAX, CHETaHHBIX CYJaMH B CBOMX pEIICHHsX.0

Bmecte ¢ Tem, cyliecTByeT JIOCTaTOYHO CUIIbHASI OMIIO3WLMS JaH-
HOUM MpaKkTHKe, MPUYeM KPUTHKA UCXOOUT KaK OT JAEHCTBYIOILUX CY-
Jel, TaK M y4EeHbIX-IOPUCTOB. BbyiBUTraeMple MU JOBOJIBI ITPOTUB 3TO-
O TO/IXOIa MOXHO CBECTU B JBE OCHOBHbBIC TPYIIIIBL:

a) BO3paXeHHsl, OCHOBAHHBIE Ha TPOOJIeMe JIETHTUMHOCTH;/
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0) BO3pakeHusl, CBI3aHHBIE C OTCYTCTBHEM Pa3BUTOM METOIOJIOTHU
10 UCIOJIb30BAHMIO CPABHUTENILHOIO IpaBa.’

Kpome Toro, HeKOTOpbie aBTOpbI OTMEYaeT OECCMbICJIEHHOCTh Ta-
KOTo TMPEINpHATHs, BBUIY CIIOCOOHOCTH BHYTPEHHUMHU CPEICTBAMU
TOJIKOBaHMS Pa3peluTh JIT000M KOHCTUTYIIMOHHBIM Borpoc 6e3 obpa-
IIEHHUS] K MHOCTPAHHBIM KOHIEMIHAM. )

OnHako, HECMOTPS Ha CYIIECTBEHHYIO KPUTHKY, CYIIbl B LIEIOM UC-
MOJIB3YIOT CpPaBHUTENIbHOE MpaBo. B 9TOM CBI3M BO3ZHHMKaeT BOIPOC,
MOXET JI1 oOpallleHle OpPraHOB KOHCTUTYLIMOHHOW IOCTULIUM K 3apy-
0exHO cyneOHON NpaKTUKe ObITh METONOIOTMYECKH UHTETPUPOBAHO
B IIPOLIECC 10 TOJIKOBaHMIO KOHCTUTYLIMU? MHaye roBops, Kakas poJb
MOXeT ObITh OTBeJleHa CPABHUTEITHHOMY TIpaBy MPH CYIeOHOM TOJKO-
BaHUU KOHCTUTYLUU?

TonkoBanue 0OBIYHO MOHUMAETCS KaK JeITeIbHOCTD 1O YSICHEHHUIO
U Pa3bSCHEHUIO CMbICTIAa HOPM IIpaBa B LIEJIIX UX Haubosiee MpaBuiib-
HOW pealn3aliy, YTO JOCTHIaeTcsl MOCPENCTBOM OOIIETPH3HAHHBIX
METOIOB TOJIKOBaHM. 10

[TosTOMYy, 17151 OTBETA HA yKa3aHHBII BbILLIE BOIPOC CIIEAYET, B Mep-
BYIO OYepe[lb, OIPENEUTh, MOXHO JIM PaCCMaTpUBATh CPABHUTEILHOE
IIPaBO CaMOCTOSITE/IbHBIM METOIOM TOJIKOBaHMS KOHCTHTyIMU. He-
MeLKHii uccienosaresb [lerep Xabepre, oTBevyas Ha TOT BOIIPOC yT-
BEPIUTENIBHO, MTPU3HAET CPABHUTEIILHOE NPABO, HapsLy C KJIacCHUYec-
KUMHU MeTofamu, npemioxenabivd @. don Casunbu!l, HOBBIM, 115-
TBIM METOIOM TOJIKOBAHUS KOHCTUTYLMU. 12

31ech YMECTHO OTMETUTh, YTO METOBI TOJIKOBaHUS KOHCTUTYIMH,
0OBIYHO, HOPMATHBHO HE periaMeHTHpyioTcs. 13 B KauecTBe McKimode-
HUS MOXHO yKasarh, Ipexie Bcero, Ha OcHoBHOU 3akoH Benrpum
2011 r., vactp 3 cratbu R, KoTOpOro mpemycmarpuBaer TpeOOBaHME
TOJNKOBaTh MOoXeHuss OCHOBHOTO 3aKOHa COOTBETCTBEHHO WX LIENH,
COINIacHO cofepxaiiemycs B HeM HaroHambHOMY Kpeio U TOCTHIKe-
HusM uctopudeckoii Koncrurynuu Benrpun. 14

Hpyrum, MeHee WU3BECTHBIM, NMPUMEPOM HOPMATUBHOIO 3aKperuie-
HUS METOJOB TOJIKOBAHUSI KOHCTUTYIIUH, sIBjsgeTcsd HopMbl KoHcTHTY-
uu Tysanyld, KOTOpble TAaKXKe JOCTATOYHO Pa3BEPHYTO ONPEIENSIOT
npaswia ee TonkopaHusd. Yactu 2 u 3 crareu 4 sroii KoHctutyuuu
YCTaHABJIMBAIOT, YTO OHA JIOJKHA MCTOJIKOBBIBATHCS B COOTBETCTBUHU C
NpUHIMIIAMU, U3ToXeHHbIMU B [IpeamOyne. Konctutyims noikHa
TOJIKOBAThCS U TIPUMEHSTHCS TaKMM 00pa3oM, YTOOBI JIOCTHYD LIeJIei
CIPaBEUIMBOIO U JIEMOKPATUYECKOTO MPaBJIEHUSI C Y4ETOM OIlbiTa U
uenHocren Tysany.
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HopmaruBHag periameHTanus METONOB TOJIKOBaHUS KOHCTUTYLIMH
MOXET OCYILIECTBIISIThCI B CUTYalIMsIX, KOINa KOHCTUTYLIMOHHBIN 3aKO-
HOJATellb CTPEMUThCS TPAHC(POPMUPOBATh, MPUIATh HOBOE 3HAUYEHUE
TPAIMLUOHHOMY, YCTOSIBIIEMYCS B JOKTPUHE U MPAKTUKE ITOHUMAHUIO
TeX WM MHBIX MeTonoB. Tak, cornacHo crarbe 10 (2)16 Koncruryumn
Hcnanun HOpMbI, 00 OCHOBHBIX MpaBax W cBOOOAAX, MPU3HABAEMBIX
KoHcTuTylmeii, 101XHbl TOIKOBaThCS B COOTBETCTBUM ¢ BceoOreit
JeKJIapalyel IpaB 4YejioBeKa W MEXJIyHAapOOHBIMH JOTOBOpaMHU U
COITIALLICHUSIMU T10 TEM XK€ BOIpocaM, paThuuiipoBaHHbiM Mcnanuen.

Oco00 CTOUT BBHIIETUTh B KOHTEKCTE PAacCMaTPUBAEMOTrO BOIIPOCa
Koncruryumio FOxuoii Adpuku, crarbs 39 (1)17 koropoit mpemyc-
MaTpuBaeT OOS3aHHOCTh Cyda TPH TOJIKOBaHMM BWid o mpaBax,
PYKOBOJICTBOBATHCS LIECHHOCTSIMH, KOTOPBIE JIEXAT B OCHOBE OTKPBITOrO
U JIEMOKpaTUYecKoro oOOIIeCTBa, OCHOBAHHOIO Ha YeIOBEYECKOM
JOCTOMHCTBE, PaBEHCTBE M CBOOONE, YUYHUTHIBATH MEXKIYHAPOTHOE
MIPaBo, a TakKe MPaBO Cy/la YYUTHIBATh MPaBO 3apyOeXKHBIX CTPaH.

OnHako HU OJIMH W3 BBIIICTIEPEYMCIICHHBIX AKTOB HE COHAEPXKUT
HCYEPIIBIBAIOIIETO CIUCKa METOAOB TonkoBaHus. Kpome Toro,
OTCYTCTBYIOT WX HOPMaTHMBHAas Tpajlaliusl M TOCIIEI0BaTEIbHOCTD
MIPUMEHEHUSI.

MerTojibl TOJIKOBaHUSI KOHCTUTYLIMU, KaK MMPaBUIIO0, BBIKPUCTAUIN30-
BBbIBAIOTCA B paMKax KOHKPETHOU IPAaBOBOM CUCTEMbI HA OCHOBE MHO-
FOJIETHUX HAay4YHbIX WU3bICKAHUN U B PE3yJIbTaTe JJIUTEIbHON U MOCIe-
JOBATEJTbHOM MPAaKTUKU WX MPUMEHEHUS, SIBIISISICh CBOEOOPa3HbIMU CO-
IUaTbHBIMUA KOHBeHIMSAMU. [loaToMy, mocegoBarebHOEe IPUMEHEHUE
KOHCTUTYLIMOHHBIM CYJIOM TPU3HABAEMOTO TMPABOBBIM COOOIIIECTBOM
TOrO WJIA UHOTO METOJIA TOJIKOBAaHUS, WM UX OINPEeSIeHHON COBOKYII-
HOCTH SIBJISIETCS, OIPENeSICHHON rapaHTHel OT MPU3HAHUSI IPUHSITOIO
pelieHus: npou3BoIbHBIM. CXOXel MO3UIUKM TPUIepKUBaeTcsi ObIB-
mmii npencenaresis Bepxosnoro cyna M3panng A. bapak, ykasbiBaro-
LA, YTO BaXHOW (PyHKIMEN NpaBW TOJIKOBAHUS SBJISETCS JIETUTHU-
MU3alMs TOJIKOBATe/IbHOW JedrenbHocTH. He cormacHeie ¢ pesysbra-
TOM TOJIKOBAHUS, BCE X€ MPU3HAIOT €ro JIESTUTUMHOCTD, [IOTOMY 4TO
CyeOHOe pelleHue MPUHSITO ¢ COOMoIeHeM OOIICTTPUHSTBHIX MTPABUIT
TONKOBaHMs. 18

[Ipu TONKOBaHUM KOHCTUTYLIMM KOHKPETHOM CTPaHbl BAXKHO TaKXKe
YUUTBIBATH €€ crieuuuKy. KOHCTUTYIIMOHHBIE CIIOPBI 3a4aCTYIO BbITE-
KaloT X OCOOCHHOCTEH COIMAILHOTO Pa3BUTHS KOHKPETHOrO OOIIe-
CTBA U TECHO CBSI3aHbI C €10 UCTOPUEN U KYJIBTYPOU, B TOM YHCJIE Tpa-
BoBoii. 1o yrBepxkienuto ObiBliero cyiapu KoHcCTUTyLIMOHHOTO Cyaa
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FOAP An6u Cakca, KOHCTUTYLIMS SBIISIETCSI CBOEOOPA3HOM aBTOOHOT-
padueit coorBeTcTByOIIEl cTpanbl.!? KoHCTHTYIIHS MOXET paccMar-
pUBaThCsl Kak BbIpaXeHHe 0COOEHHOCTEN MIEHTUYHOCTU COOTBETCTBY-
folero obmectsa. [ToaToMy Npu TOMTKOBaHMM KOHCTUTYLIMM HEOOXO-
JAMMO YYUTBIBATh KYJBTYPHbIE U COLMATbHbIE OCOOEHHOCTU CTpaHBI.
B mpoTtuBHOM cilydyae CyIIECTBYET PUCK HEBBIIOIHEHUS CyIeOHBIX
pELIeHHid, YTO B UTOre MOXET NPUBECTU K MOHMXKEHHIO aBTOpUTETa
KaK caMOro KOHCTUTYLIMOHHOTO Cyla, TaK U KOHCTHTYLIUH.

Bosppamiasice x MHeHuo, BblpakeHHoMy I1.XaGepre, ciemgyer or-
METHTh, YTO B HEMELIKOI JOKTPUHE YEThIPbMs KJIACCUYECKHM METOJIa-
MU TOJIKOBAaHMSl TPAIULIMOHHO SBIISIIOTCS IPaMMaTUYECKHMH, CHCTEM-
HBII, TENEOJIOTMYECKUI U HCTOPUYECKHI, KOTOPbIE MO-TPEXHEMY CITy-
XaT OTIPaBHOI TOYKOM B TonkoBanuu Koncrurymnn.20 Ilpu sToM B
HEMELIKOI Hay4HOI JIMTepaType BCTPEYaloTCsl MHEHUS, JOIyCKAIOLIHe
BO3MOXHOCTb HCIIOJIb30BAHUSI CPABHUTEJIBHOTO IIpaBa B KayecTBe
BCIIOMOTaTe/IbHOIO CPEJICTBAa NMPU TOJIKOBAHMU 3aKOHA, OCHOBAHHOIO
Ha cucremMHoM?! u TeneonormyeckoM Meronax.22 OpHako (pyHKIWs
TaKOTO MCIOJTb30BAHUS B CYIeOHOM AESTEbHOCTH COCTOUT B TIOATBEP-
KIEHUU YK€ BBIOPAHHOTO CYIOM BapHaHTa TOJKOBaHuMs.23 [TpumeHu-
TEJIPHO K KOHCTUTYLIMOHHOMY TosikoBaHuio C.Miomiep-Ppanken, He
NIPU3HABAs 34 CPABHUTEJIBHBIM IIPABOM CTaTyca OTAEIBbHOIO METOAA
TOJIKOBaHM$, JOITYCKAeT €ro UCIOIb30BaHUE B paMKax TEeJIeoJI0rnyec-
KOIO U UCTOPUYECKOIO TOJKOBaHMs. 24

3a nocrneaHue rojbl OMyOIMKOBAHO HECKOJIBKO MOHOrpachuii?d, B
TOW WIA UHOU CTENEHU, OCBEILAIOIIUX BOIPOC NPUMEHEHUS CpPaBHU-
TEJILHOTO I1paBa B OpraHax KOHCTUTYLIMOHHOM IOCTULMH. AHAIU3 JIaH-
HBIX MCTOYHUKOB CBHIETEJIBCTBYET O TOM, YTO AOKTPUHOW CpaBHU-
TEJILHOE TIPABO HE IPU3HAETCS CaMOCTOSTE/IbHBIM METOJIOM B CTpaHax
(Bcero ux okoso 20), 0OXBaueHHBIX YKA3aHHBIMU M3/IaHUSIMHU, U, COOT-
BETCTBEHHO, €ro HCKJIIOYMTEIbHOE NpPUMEHEHHE IIpU pa3pelieHun
KOHCTUTYLIMOHHBIX CIIOPOB HE SIBJISI€TCS JOCTATOYHBIM U1l IPU3HAHMS
NPUHATOTO PELIEHHs JIETUTUMHBIM U OOOCHOBaHHBIM.

D10 noATBepKIaeTCs U MPaKTUKON MHOIMX KOHCTUTYLIMOHHBIX CY-
JI0B, KOTOpbIE HE NPU3HAIOT 3a CyIeOHbIMU PELUEHUSIMH UHBIX IOCY-
napcTB obs3arenbHOM 11 ceOst cubl. Hambonee mokazarebHbIM B
9TOM CBA3M SBJIAETCS MO3ULMS, BBIPAKEHHAS B PELIEHUH KOHCTUTYLIU-
oHHoro cyaa FOAP — exuHcTBeHHOrO B Mupe CcyeOHOro opraHa, yron-
HOMOUYEHHOro KOHCTUTYLIMEN y4UTBIBaTh B CBOEH JEATEIBHOCTH UHO-
crpaHHoe mpaBo. B wactHoctH, [Ipencenarenem cyma Aprypom Yac-
KaJICOHOM B sienie S v Makwanyane & Another ObUTO yKa3zaHO:

86



“O0palasicb K CpaBHUTEIbHOMY TIPaBy, Mbl JIOJLKHBI UMETh B BUILY,
4TO MbI TpU3BaHbl TOJKOBaTh KoHctutynmio FOxuoi Adpuku, a He
KOHCTUTYLIUIO KaKOH-THOO0 3apyOeXHOM CTpaHbl, U YTO 3TO HYXHO Jie-
JaTh C JOJIKHBIM YYETOM Hallledl MPaBOBOM CHCTEMbI, HaIllel UCTOPUU
U OOCTOSITENbCTB, a TakKXXe CTPYKTYpPhl U $3bIKa Halllell COOCTBEHHOI
Konctutymu. Mbl MoXXeM MOJTy4aTh HOMOIIb OT UHOCTPAHHOTO Tpe-
LIEIEHTHOTO 1IPaBa, HO Mbl HE BIIPaBE CJIEN0BATH emy’ .20

TakuM 0Opa3oM, Helpu3HaHUE TPABOBOW JOKTPUHON U CydeOHOM
MPAKTUKON 3a CPaBHUTESIbHBIM IIPABOM CTaTyca CaMOCTOSITEIIbHOIO
METO/a TOJIKOBAHUS KOHCTHUTYIIUU YCJIOXHSET ero MHTErpUpOBAHUE B
TOJIKOBATENbHBIN MPOLECC, MOHUMAEMbIil KaK YSICHEHUE U pa3bsCHe-
HUE TOJIKYEMOI HOPMBI.

Crienyer mpu3HaTh, YTO CTOPOHHHKH Oojiee IHUPOKOTo IMpUMEHe-
HUS CPAaBHUTEJIBHOTO IpaBa B KOHCTUTYLMOHHOM TOJKOBAHUM, B
yactHocTH, Cpro3an basp, NpuU3HAIOT, YTO OCYIIECTBIEHUE
CPaBHUTEIHHO-TIPABOBOTO aHa/IM3a 0e3 CpaBHEHUS M ydeTa 0COOCHHO-
CTell PABOBBIX KYIIBTYD, IPOCTO HAUBHO.Z7

VKa3aHHBI aBTOp TaKXke OTMEYaeT, YTO €ro MCIOIb30BaHUE pac-
IAPSeT BO3MOXHOCTH JIjIsI TIOHUMAHHS TOTO, KaK MOXET OBITh pa3pe-
IIEHO JIeJI0O U CIOCOOCTBYET TPAHCIAPEHTHOCTH WCTOYHUKOB, JIEXKa-
IIMX B OCHOBE MpUHATOro perieHud. IlocremHuM oHa (haKTHYECKH
MPU3HAET, YTO CPABHUTEIILHOE IPaBO, B JIIOOOM CITydae, XOThb U UM-
TUTAIUTHO, UCTIOJNb3YeTCs KOHCTUTYLIMOHHBIMU CYIaMHU.

AHaM3 MPAKTUKKM PA3TMYHBIX KOHCTHUTYIIMOHHBIX CYIOB, MPOBE-
JEHHBbII aBTOpamu KosuleKTuBHOM MoHorpacuu “The Use of Foreign
Precedents by Constitutional Judges”, cBunmeTensCTByer, 4to oopaiie-
HHE K 3apyOe:KHOMY ONbITY OoJiee pacipoCTPaHEHO B CTPaHaX aHIVIO-
CaKCOHCKOI CHCTeMbI TIpaBa U MPOSIBIISIETCS B OCHOBHOM B JIBYX ¢hop-
Max: B KayecTBe ‘“UCTOYHMKA BIOXHOBEHHS U JOMOIHUTEILHOTO
o0ocHOBaHUs cyeOHOro pelieHus. B mepBoM ciiydae ¢y B caMOM Ha-
yajie TOJIKOBATEIbHOIO Mpollecca B cxkaroil (popMe MPUBOAUT MPABO-
BbIE€ MMO3ULIMHU PATUYHBIX KOHCTUTYIIMOHHBIX CY/IOB, HE TOJIBEpras ux
KakoMy-T100 aHau3y. Bo Bropom — mutupytorcs cyaeOHble perieHus
IJTSl YCUJIEHUSI apTyMEHTAlluK YXe BhIOPAHHOTO TOJIKOBATEIbHOIO pe-
3yapraTa. YTo Kacaercs cTpaH pOMaHO-TePMAaHCKOI MTPABOBOM CEMbH,
TO HCIIOJIb30BaHUE CYJaMHU CPABHUTESIBHOIO MpaBa 31eCh 3HAUUTETHHO
MEHbIIIE, U OCYLIECTBIISIETCS IPEUMYIIIECTBEHHO BO BTOPOM U3 yKa3aH-
HbIX (popM. Kpome Toro, nenaercd npeanosnoxeHue, 4To B CTpaHax
KOHTUHEHTAIbHOM CHUCTEMbI MCIIOJIb30BAHUE CPABHUTEIILHOIO IpaBa B
psifie CllydaeB MPOMCXOIUT MMIUTMIIMTHO.28
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[Mpaktika KoncruryimonHoro cyna Azep6aiiipkanckoil PecryOnu-
KM TaKXe CBHIETEJIbCTBYET, O HEUACTOM XapakTepe oOpalleHus K 3a-
pybexHomy ormbiTy. Beero Takux IlocranoBnenuii HacuuthiBaetcs 13.
Bce oHu mpuHATHL B CBS3UM C OCYIIECTBJICHUEM KOHCTUTYLIMOHHBIX
npas v CBOOO]I.

B nopasssitoiiieM OGOBIIMHCTBE CITy4aeB CPaBHUTENILHOE MPABO MC-
nosb3yercs: KoHctuTymonnsiM cynom AsepOaiimxkanckoii Pecry6mu-
KU JUT YCUJIeHUs YOeIUTEIbHOCTH TOIKOBATEIbHOIO BhIBOJA, K KOTO-
pPOMY OH YXe IpHILES, Ha OCHOBE OOIIENPU3HAHHBIX METOJOB TOJIKO-
BaHUSl. DTO OOBIYHO COINPOBOXKIAETCS TAKUMHU PEYEBBIMU 00OPOTaMU
KaK “aHaJIOTMYHOM (CXOXe) MO3ULIMY MPUIEPXKUBACTCS CYI TOU WIH
MHOU CTpaHbl C IpPUBEJEHUEM COOTBETCTBYIOIIEH LuTarhl. Hebosb-
IIMM UCKJTIOYEHHEM U3 3TOTO SBIISIOTCS MEPBble TPU UCIIONb30BaHUS,
Koropele npunumch Ha [locranoenenus, npunarsie B 2009-2010 1.
B HuX mpaBOBble TO3WIMN WHOCTPAHHBIX KOHCTUTYIIMOHHBIX CYIOB
MPUBOIATCS BCJIE 32 IMTUPOBAHMEM IPELEIeHTHON MpakTuku EBpo-
nierickoro Cyna 1o mpasaM 4eJtoBeKa.

Crienyer TakXe OTMETUTh, YTO BEChbMa 4acTo, TMPH BBIPAOOTKE I10-
3UIUY TIO JIeTTy, CYAbM MHOTHX KOHCTHTYLIMOHHBIX CYIOB 3HAKOMSTCS
U aHATM3UPYIOT PEIleHUs] MHOCTPAHHBIX OPraHOB KOHCTUTYLHOHHOW
IOCTULIMH T10 CXOXMUM BorpocaM. OIHaKo Takas MPaKTUKa He JaeT Oc-
HOBaHUI MPHU3HABaTh CPABHUTEIIBHOE IPABO, ApTYMEHTOM, Ipenompe-
JIEJIMBIIAM pe3y/bTaT TONKoBaHMS.2Y B m060M cilydae Takoe O3Ha-
KOMJIGHHE HE IPUBOIUT K aBTOMATUYECKOMY 3aHMCTBOBAHHUIO, MOO
CyIbH HE CBS3aHbl CPaBHHUTEJIbHBIM TPABOM W €r0 HCMOIb30BAHHE
00YCJIOBIIEHO TEKCTYaTbHbIMU, LIEHHOCTHBIMH U WHCTUTYLIMOHATBHBIMU
0COOEHHOCTSIMU HAMOHATbHON KOHCTUTYLIMH.

Bwmecrte ¢ Tem, npencrasisercs, YTO UCHOIb30BAHUE CPABHUTEIILHO-
ro MpaBa B JIByX yKa3aHHBIX BbIlIe popMax MOXET ObITh paccMOTpe-
HO B KayeCTBEe BO3MOXHOM COCTaBIISIIOIIEH Mpoliecca Mo apryMeHTH-
pOBaHUIO cynebHOoro peiieHus. B aToil cBSI3M HEOOXOIUMO OTMETHTH,
YTO HEKOTOpbIE aBTOPHI MPEIaraloT paccMaTpUBaTh METOJIbI TOJIKOBA-
HUS B KQYeCTBE PA3IMYHBIX apIyMEHTAIIMOHHBIX CXeM B COOTBETCTBUU
C TeopHeii paBoBoii aprymeHrauu.30

CTOpPOHHUKHM TaKOro IMOJAXO0[a MCXOIIT M3 Y3KOro MOHUMaHUS
TOJIKOBAHUS, KOTOPOE UMEEeT MPAKTUYECKYI0 3HAYMMOCTh B Cllyda-
X CYIIECTBOBAHUSI COMHEHHUU TOJIKOBATEIsl OTHOCUTEJILHO COfep-
’KaHUs HOPMbI BBUJY €€ HESICHOCTU U JBYCMBICIIEHHOCTH. Takoe
COCTOSIHUE HOPMbI IPUBOAUT K CYIIECTBOBAHUIO PA3IMYHBIX TOJIKO-
Banuii HOpMbL.3l TonKoOBaHWE, OCHOBaHHOE HA JIAHHOM IIOIXOLE,
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MO3BOJISIET TOJIKOBATENI0 BbhIOpATh TOJKOBAaHME, TOIKPEIVIEHHOE
HauOosiee CWIBHBIMM M OOOCHOBAaHHBIMU aprymMeHTamu. B Takom
MOHMMAHUM TOJIKOBAHUSI €r0 OOLIENPHHSTHIE METOIbI BOCIIPUHUMAIOTCS
KaK Pa3HOBUIHOCTH TOJKOBATEIBHBIX APIYMEHTOB,32 OIHHM W3
BXHBIX Ha3HAYEHWI KOTOPBIX SIBISETCS ‘‘yOexneHue ayIuTOpUH B
IIPABUJIBHOCTU OCYILLECTBIIEHHOIO TOJIKOBATEIBHOIO PE3YJIbTaTa.

BaxHo Takxe onpenennTh MECTO CPaBHUTEJIBHOIO IIpaBa B 3TOM
npouecce. ITo MHeHu0 BeHrepckoro uccnegosarenst Angpaiia Ska0a,
CPaBHUTEIBHOE KOHCTUTYLIMOHHOE IIPABO, HAPSAAy C JOKTPUHAIBHBIMU
WCTOYHUKAMH, CIIEIyeT OTHOCHTh K KaTeropuu HeoOs3aTeNTbHBIX s
Cy/la TOJIKOBATeIbHBIX apryMeHToB. OH OTMedaeT, YTo OOJIBLUIMHCTBO
apryMEHTOB HAllpaBJIeHbl HA TOJIKOBAaHWE KOHCTUTYLIMH, 33 HUCKJIIOYe-
HUEM TpPEX HETOJIKOBATEJIbHBIX II0 CBOEH IPUPOLE APIYMEHTOB: aHa-
JIOTUH, YCTAQHOBJICHMS IPUMEHSEMOrO TEKCTa KOHCTUTYLIMM M apry-
MEHTOB O NPUMEHHMOCTH WJIA HEIPUMEHUMOCTH KOHCTUTYLIMOHHOMN
HOPMbI K KOHKPETHOMY CIIOpY.33

IIpencrasisiercs, YTO OTHECEHUE CPABHUTENIBHOIO IIPABA, UCIIOJb-
3yeEMOI0 B Ka4eCTBE JOMNOJIHUTEIBHOM apryMEHTalUu K TOJIKOBATElIb-
HBIM apryMeHTaM HEeBEpHO, MO0 TOJKOBATEIbHBIA PE3y/IbTaT yXe Cy-
J0M chOpMYITMPOBaH, a CPAaBHUTEIILHOE IIPABO BBIITOIHAET (PYHKLIMIO
ycuiieHus cyneOHoro BbiBoga. UTO Kacaercs poiid CPaBHUTEIBHOIO
IpaBa B KauecTBE ‘UCTOYHMKA BJIIOXHOBEHHUS , YKa3aHHas (QyHKLMS
ocTaercs BHE IpoLecca apryMEHTHUPOBAHUS, SIBIIETCS HE apIyMEHTOM,
a CKOpee BBIIOJIHAET BCIIOMOIATENIbHYIO POJIb B IIOMCKE ONTUMAIbHO-
o pelleHus Ccyjia, KOTOpoe B JII0OOM Cilydae JOJKHO COOTBETCTBOBATD
TEKCTyaJIbHBIM, [IEHHOCTHBIM M WHCTUTYLIMOHATBHBIM OCOOEHHOCTSIM
HALMOHAIbHOM KOHCTUTYLIMH.

I Cm. Pemenns Bepxosuoro cyaa CILIA no genam Roper v. Simmons
(543 U.S. 551 (2005)) u Lawrence v. Texas (539 U.S. 558 (2003)), a
Tak)ke 0coOble MHEHUs cyabl A. Ckanana Mo HUM.

2 Choudhry S. Migration as a New Metaphor in Comparative
Constitutional Law // The Migration of Constitutional Ideas. Cambridge,
2006. P. 11-13.

3 Law D. Globalization and the Future of Constitutional Rights //
Northwestern University Law Review. 2008. Vol. 102. P.1277; Tushnet M.
The Inevitable Globalization of Constitutional Law // Virginia Journal of
International Law. 2009. Vol. 49. P. 985.

4 Koopmans T. Comparative Law and the Courts // International and
Comparative Law Quarterly. 1996. Vol. 45. P. 546.

89



5 Halmai G. The Use of Foreign Law in Constitutional Interpretation //
The Oxford Handbook of Comparative Constitutional Law. Oxford, 2012.
P. 1331-32.

6 Slaughter A-M. A Typology of Transjudicial Communication //
University of Richmond Law Review. 1994. Vol. 29. 99-100, 103;
Choudhry S. Globalization in Search of Justification: Toward a Theory of
Comparative Constitutional Interpretation // Indiana Law Journal. 1999.
Vol. 74. P. 855-65; Choudhry S. Migration as a new metaphor in compar-
ative constitutional law // The Migration of Constitutional Ideas.
Cambridge, 2006. P. 1-36.

7 Alford R. Misusing International Sources to Interpret the Constitution
// American Journal of International Law. 2004. Vol. 98. P.57; Scalia A.
Foreign Legal Authority in the Federal Courts // Proceedings of the
Annual Meeting (American Society of International Law). 2004. Vol. 98.
P.305.

8 Bentele U. Mining for Gold: The Constitutional Court of South Africa’s
Experience with Comparative Constitutional Law // Georgia Journal of
International and Comparative Law. 2009. Vol. 37. P. 238-239.

9 Walter C. Dezentrale Konstitutionalisierung durch nationale und
internationale Gerichte: Uberlegungen zur Rechtsvergleichung als
Methode im 6ffentlichen Recht // Nicht-normative steuerung in dezen-
tralen systemen. Stuttgart, 2005. P. 224.

10 Bonenko H.H. TonkoBanue npasa: MoHorpadus. Bonrorpaz, 2007.
C.11.

1 Capunpn ®.K. pon. Cucrema coBpeMeHHOr0 pumckoro mpasa. T. 1.
M., 2011. C. 391.

12 Hiberle P. Role and Impact of Constitutional Courts in a
Comparative Perspective // The future of the European judicial system in
a comparative perspective: 6th International ECLN-Colloquium. Baden-
Baden, 2006. P. 66.

13 Feteris E. Fundamentals of Legal Argumentation: A Survey of
Theories on the Justification of Judicial Decisions. Dordrecht, 2017. P. 9.

14 http://nemzetikonyvtar.kormany.hu/download/3/00/50000/oroszny-
omda_jav%C3%ADtott.pdf.

I5 http://www.icla.up.ac.za/images/un/use-of-force/asia-pacific/Tu-
valu/Constitution%20Tuvalu.pdf.

16 http://www.congreso.es/portal/page/portal/Congreso/Congreso/
Hist Normas/Norm/const_espa_texto ingles 0.pdf.

17" https://www.concourt.org.za/images/phocadownload/the text/eng-
lish-2013.pdf.

18 Barak A. Purposive interpretation in law. Princeton, 2005. P. 40.

90



19 Austin R. Constitutional Reform Processes / Writing Autobiogra-
phies of Nations: A Comparative Analysis of Constitutional Reform
Processes. The Hague, 2009. P.6.

20 Kaiser A.-B. “It Isn’t True that England Is the Moon”: Comparative
Constitutional Law as a Means of Constitutional Interpretation by the
Courts? // German Law Journal. 2017. Vol. 18. P. 294.

21 Vogenauer S Die Auslegung von Gesetzen in England und auf dem
Kontinent. Tiibingen, 2001. P. 43.

22 Bydlinski F. Juristische Methodenlehre und Rechtsbegriff. Springer,
1991. P. 461.

23 Tam xe.

24 Miiller-Franken S. Verfassungsvergleichung // Verfassungstheorie.
Mohr Siebeck, 2010. P. 908.

25 Mak E. Judicial Decision-Making in a Globalised World: A
Comparative Analysis of the Changing Practices of Western Highest
Courts. Oxford, 2013; The Use of Foreign Precedents by Constitutional
Judges. Groppi T., Ponthoreau M.-C. (eds). Oxford, 2013; Bobek M.
Comparative Reasoning in European Supreme Courts. Oxford, 2013.

26 Case No. CCT/3/94

27 Baer S. Verfassungsvergleichung als reflexive Methode // Zeitschrift
fiir ausldandisches offentliches Recht und Vdlkerrecht. 2004. Vol. 64. P.
735,736.

28 The Use of Foreign Precedents by Constitutional Judges. Groppi T.,
Ponthoreau M.-C. (eds). Oxford, 2013. P. 423-426.

29 Bryde B.-O. The Constitutional Judge and the International
Constitutionalist Dialogue // Tulane Law Review. 2006. Vol. 80. P. 203-
219.

30 Feteris E., Kloosterhuis H. The analysis and evaluation of legal argu-
mentation: approaches from legal theory and argumentation theory //
Studies in Logic, Grammar and Rhetoric. 2009. Vol. 16. P. 317.

31 Maccormick N. Argumentation and Interpretation in Law // Ratio
Juris. 1993. Vol. 6. P. 20.

32 Macagno, F., and D. Walton. Arguments of statutory interpretation
and argumentation schemes // International Journal of Legal Discourse.
2017. Vol. 1. P. 47-83.

33 Jakab A. Judicial Reasoning in Constitutional Courts: A European
Perspective // German Law Journal. 2013.Vol. 13. P. 1220.

91



Alis QASIMOV

BDU-nun Hiiquq fakiiltesinin ©Omoek ve
ekologiya hiiququ kafedrasinin miidiri,
h.ii.e.d., professor

AZORBAYCAN RESPUBLIKASININ VO RUSIYA
FEDERASIYASININ OMOK HUQUQU UZRO
INTIZAM XOTASI VO ONUN TORKIB ELEMENTLORI

Intizam xoatas1 hiiquq pozuntusunun bir névii oldugundan ilk
once hiiquq pozuntusu anlayisina aydinliq getirmek isterdik.

Ensiklopedik liigat s6zlin genis manasinda hiiquq pozuntusuna
comiyyete ziyan vuran vo qanunla cezalandirilan cemiyyeto
zidd emol kimi terif verir (32, 284).

Hiiquq ensiklopediyasinda hiiquq pozuntusu — hiiquqazidd
olan vo cemiyyate zorar vuran harokeat vo ya haroketsizlik kimi
miioyyon olunur (5, 478).

Prof. M.F.Molikova “Hiiquq nezeriyyesi” dersliyinde qeyd
edir ki, hiiquq pozuntusu hiiquqazidd ve cemiyyate zoror yeti-
ron toqsirli haraket ve ya harekatsizlikdir. Hliquq pozuntusu,
hor seyden, dovlat gosterislorine zidd olan, hiiquq subyektinin
irade ifadesi ile alagedar olan emoali, yoni heraket ve ya hore-
kotsizliyidir (8,376).

Gorkemli nazeriyyoa¢i alim M.N.Marcgenko qeyd edir ki, hii-
quq pozuntusu hiiquq fealiyyet qabiliyyatli sexsin ve ya soxsle-
rin hiiquqi measuliyyati doguran taqsirli, hiiquqazidd, cemiyyeta
ziyan vuran amoldir (24, 624).

Bozi miislliflorin fikirlorine qosularaq geyd etmok istordik ki,
amok hiiquq elminds bu giin hiiquq pozuntularinin dyrenilmesine
kifayet qader digget yetirilmir, halbuki onlar isegotiirenlers ve bii-
tovliikde comiyyeate boylik ziyan vururlar (3, 73-80).

Ononoavi olaraq emak hiiququnda intizam masuliyyatine cal-
betmonin asas1 gisminda hiiquq pozuntusunun ndvlerinden biri
olan intizam xotasi ¢ixis edir. Intizam mosuliyyetinin hiiquqi
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osasini intizam xatas1 — miiossisodo miiloyyon olunmus miiossi-
sodaxili intizam qaydalarinin pozulmasina getirib ¢ixaran toqsir-
li, hiiqugazidd herekeat, yaxud hareketsizlik toskil edir (2, 634).

“Intizam xotas1” anlayisinin 6zii bu giin de inkisafdadir,
elmde onun miioyyen edilmasino forqli yanagsmalar mévcuddur.

Azorbaycan Respublikasinin Omok Macsallesindon (bundan
sonra qisaca olarag AR ©M adlandirilacaqdir) ferqli olaraq Ru-
siya Federasiyasinin Omoak Macallasinde (bundan sonra qisaca
olaraqg RF ©M adlandirilacaqdir) tesbitini tapmis intizam xatasinin
iscinin taqgsiri lizlinden lizerine qoyulan emak vezifelorini icra
etmomaosi vo yaxud lazimi suretde icra etmemasi kimi torifi
(192-c1 maddoa) i1lk baxisdan mdvcud diskussiyaya son qoymali
1di. Lakin ganunverici teraefinden cavablandirilmayan yeni suallar
meydana ¢ixdigindan, miibahiselor davam etmokdadir. Elmi
miibahisalorden biri intizam mosuliyyatinin asaslarinin ifadesinin
qgeyri-daqiqliyi, qanunvericilikde intizam xotas1 terkibinin
olamatlarinin movcud olmamasidir.

Bir ¢ox miislliflor ganunvericinin verdiyi torifde deqiqlesdir-
moloar aparirlar. Belo ki, M.V.Molodtsov vo S.Y.Qolovina hesab
edirler ki, intizam xotasi dedikde, “yalniz is¢inin @mok prose-
sinde emak vazifelarini icra etmemasindo, yaxud laziminca icra et-
moemasinde ifade olunan ve miiessisadaxili intizam gaydalarinin po-
zulmasi kimi qiymetlendirilon davranisi” basa diisiilmelidir (25, 379).
Bu zaman onlar hesab edirlor ki, qanunda “emoak miiqavilasi
iizro mistoqil suratde 6z lizerine gotiiriilmiis emoak veozifalori
demok daha deqiq olardi, bu, emek hiiququnun Iqtisadi, sosial
vo moaden hiiquglar haqqinda 16 dekabr 1966-c1 il tarixli
Beynolxalq Paktin 6-c1 maddesinde ifade olunmus “her bir
soxsin azad se¢diyi vo ya koniillii razilasdig isle hoyatini tomin
etmok hiiququ” kimi anlayisina uygundur (25, 371).

0.Q.Smirnova bu fikirle razilasaraq, “mehz emek vezifalorinin,
yoni @amoak hiiquq miinasibatinden ve emek miigavilesinden
iroli golon vozifelerin icra olunmamasini1 ve yaxud laziminca
icra olunmamasini” intizam xotas1 hesab edir (28,82).

L.A.Sirovatskaya hesab edir ki, emoak vezifalerinin icra olun-
mamasi, yaxud laziminca icra olunmamasi miixtalif nov hiiquq
pozuntularinda ifade oluna bildiyinden, intizam xatas1 emok
hiiquq pozuntusunun bir noviidir. ©Omek hiiquq pozuntusu
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dedikde, miisallif “fohle ve qulluggular terafinden emek vozife-
lorinin icra olunmamasindan, pozulmasindan ibaret olan ve
omoak hiiququnda tasbitini tapmis sanksiyalarla qadagan olun-
mus toqgsirli, hliqugazidd emali” basa diisiir (29,40). Beloaliklo,
omok hiiquq pozuntusu “fehle ve ya qulluqgunun toératdiyi inti-
zam xotasi, habelo miiossiso torafinden is¢iye, yaxud oksine
1s¢i torofinden miiassisenin emlakina zeror yetirilmis emlak
hiiquq pozuntusu kimi ndvleri birlesdiren nov anlayisi” kimi
nazoarden kegirilir (29,40).

N.Y.Osgorova gore intizam xatasi is¢inin Oziiniin emak qa-
nunvericiliyinde ve emek miiqavilesinde nezerde tutulmus
omok vozifelarinin tagsirli surotde icra etmemasinde ifads olu-
nan hliquq pozuntusudur (9, 166).

N.A.Pasayevanin fikrince, intizam xatas1 emoak vezifalorinin
togsirli suratdoe icra olunmamasidir (10,181).

P.S.Butov intizam xetasinin yalniz emoak vezifelarinin icra
olunmamasi ve yaxud laziminca icra olunmamasi kimi nezarden
kec¢irilmasinin intizam moasuliyyatine celbetmanin asaslarini
osassiz suratde daraltdigini qeyd edir. Onun fikrince, intizam
xotasinin tovsifi zamani emak vezifalerinin deyil, @mak hiiquq
miinasibati lizre veazifelerin pozulmasindan danismaq daha
magqgsadouygundur (13,88). Lakin bu halda intizam measuliyyati-
no colbetmoanin asaslarinin asassiz surotde genislonmesi tohlii-
kosi yarana biler ki, bu da is¢inin hiiquqi miidafie seviyyesini
asag1 salacaqdir.

Miisllif intizam xatasini emoak hiiquq miinasibati subyektinin
(emak ganunvericiliyinin telebleri pozulmagla) RF ©M ils ne-
zarda tutularaq onun ilizerine qoyulmus vezifalerin icra olunma-
masinda, yaxud laziminca icra olunmamasinda ifadesini tapan
togsirli, hiiquqazidd heareketi ve ya haraketsizliyl kimi miiay-
yon etmoyi toklif edir.

N.P.Datsko ve Q.M.Basarina hesab edirlor ki, intizam xotasini
“toradilmasine gore barasinds intizam tonbehi todbirinin totbiq
olundugu is¢inin lizerine qoyulmus emok vozifalorini toqgsirli,
hiiquqazidd suretde icra etmamaesi, yaxud laziminca icra etmo-
mosi” kimi nezerden kegirmok daha diizglindiir (18,29). Lakin
Azorbaycan Respublikasinin Inzibati Xetalar Mocoallesinden ve
Azoarbaycan Respublikasinin Cinayat Macollasinden forqli ola-
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raq, AR OM toroadilmasine gore intizam tenbehlorinin nazardo
tutuldugu emoek intizam1 pozuntularinin siyahisini tosbit etmir
(emak miiqavilesinin logv edilmasinin AR ©M-in 70-ci maddesi
ilo nazerde tutulmus osaslari istisna toskil edir). Buna gore deo
intizam xatasinin miloyyoen edilmasine belo yanagsma o qodar do
diizgiin deyildir ve daqiqlesdirme talab edir.

Bizim fikrimizco, “intizam xatas1” anlayisinin mezmununun
daha deqiq miieyyen edilmasi {i¢iin intizam xotasinin iki — sta-
tik vo dinamik terkib hisselerinden ibarat hiiquqi konstruksiya
kimi noezordon ke¢irilmosi zoruridir.

Bu zaman intizam xotas1 torkibinin qosdin subyektinin, sub-
yektiv cehatinin ve obyektinin macmusu kimi tomsil olunan
osas olamotlari intizam masuliyyetinin asasinin @mak ganunve-
riciliyinin ve mahkems tacriibasinin inkisafinin miixtalif dovr-
lorinde deyismeayen statik torkib hissasini toskil etmalidir.

Dinamik terkib hissesine intizam mesuliyyatinin inkisaf se-
viyyosinden ve ictimai telobatdan asili olaraq zaman etibarile
doyise bilen obyektiv cohat aid edilmsalidir. Omak ganunverici-
liyi, nadir istisnalarla, intizam xetasinin konkret torkiblorini tos-
bit etmir ki, bu da hiiquqi measuliyyatin homin ndviinii digerle-
rinden xeyli forqlondirir: tocriibbade intizam masuliyyatinin tot-
biqini ¢etinlaesdirir, intizam tenbehinin diizglin tetbiq edilib-
edilmemasi ile bagli is¢i ve isogdtiiron arasinda ¢oxlu amok
miibahisaleri dogurur. Intizam xetasinin bu terkib hissesinin
miixtalifliyi, zamana goére miiteharrikliyi onun dyrenilmesini
cotinloesdirir ve ayrica tedqiqat ¢argivasinda daha asasli surotde
nazoardon kegirilmasini tolab edir.

Omok ganunvericiliyi normalarinin tehlili intizam xetasinin
birinci elementini (elamatini) — subyekti AR OM-o miivafiq su-
rotde intizam masuliyyeti dasiya biloecek soxs kimi ifade etme-
yo imkan verir. S.F.Musayevanin fikrince, intizam xatasinin
subyekti gisminde miilkiyyet ve tosiklati-hiiquqi formasindan
asili olmayaraq isegotiironle emoak hiiquq miinasibeatlerine gir-
mis fiziki sexs-is¢i ¢ixis edir (6,46). Lakin subyektin bu alame-
ti yetorli deyildir, clinki fiziki soxs moasuliyyot dasiya bilmek
iictin delikt qabiliyyati kimi hiiquqi xasseye malik olmalidir. O,
foaliyyot qabiliyyetinin torkib hissesi olub, miioyyen yasdan
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etibaron yaranir vo hiiquqazidd emellora goro soxsi mesuliyyot
dasimagq qabiliyyetini ifade edir.

AR-1n vo RF-1n cinayat, intizibati ve miilki qanunvericiliyin-
den farqli olaraq, emak hiiququnda masuliyyatin minimum yasi
tosbitini tapmamigsdir, lakin @emek miiqavilesinin baglanmasina
yol verilon yas haddi miieyyen edilmisdir.

AR OM-in 42-ci maddasinin ligiincli hissesino asason on bes
yasina ¢atmis har bir soxs is¢i kimi amoak miiqavilesinin teroafi
ola biler.

RF ©M-in 63-cli maddesinde, imumi qayda kimi, on alt1 ya-
sina ¢catmis soxslorle, miistosna hallarda ise qanunla nazerde tu-
tulmus sortlore riayat olunmaqla on bes yasina ve on dord yasi-
na catmis soxslorle emoak miigavilesi baglamaq imkan1 nezarde
tutulur.

Azoarbaycan Respublikasinda oldugu kimi, akser xarici 6lke-
lorde do “valideynlorin selahiyyetlori miioyyon derecede gonc-
lorin emak hiiquq subyektliyini mahdudlasdirir, ¢iinki gonclerin
iso diizelmasine mahz valideynlor ve ya 6vladliga gotiirenler,
ganunla onlar1 evez edan soxsler icaze vermolidirlor” (21,53).
Miiqayise ii¢iin qeyd edoak ki, Rusiya qanunvericisi diggeati buna
yetirmisdir ki, kinematoqrafiya, teatr miiossisalorinda, teatr vo
konsert toskilatlarinda, sirklerde 14 yasindan asagi usaqlarin
omoyinden do istifade olunur. Bu maddeade onlarla validenyle-
rinden birinin vo goyyumluq ve himayaocilik orqaninin raziligi
ilo emoek miiqavilesi baglamaq icazesi meydana c¢ixmisdir.
Toossiif ki, Rusiya ganunvericisi 14 yasindan asagi usaqlarin ise
gebulu zamani asagi1 yas haddini miiayyen etmamis, bununla da
usagin intizam moasuliyyati dasiya bilacayi yasla bagl yeni sual-
lar vo miibahiselar dogurmusdur.

RF ©M-in 63-cii maddesininddrdiincii hissesi on dord yasina
catmamis usagin adindan onun valideyni (qoyyumu) ile amoak
miigavilesinin baglanmasi imkanini nazerde tutur. Bu, emak qa-
nunvericiliyi ¢orcivesinde masuliyyati de 6 yasindan 14 yasina
godar soxsin yetirdiyi zerora gére qanuni niimayendalorin me-
suliyyetini nazorde tutan Rusiya Federasiyas1 Miilki Moacollosi
ilo analogiya iizre valideynlorin dasidigini ifade edacokdirmi?

S.F.Musayevaya gore amoak hiiququnda mesuliyyat hemise
soxsi xaraktera malikdir. On bes yasindan on sekkiz yasina qe-
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dor olan yetkinlik yasina ¢atmamis soxslor iimumi osaslarla
miistaqil sokilde intizam masuliyyeti dasiyirlar, AR OM iscile-
rin bu kateqoriyasi {i¢iin istisna miiayyan etmir. Onun fikrince,
15 yasindan 18 yasina qader olan sexsler ii¢lin intizam masuliy-
yoti mesoalolorinde istisna nezerde tutulmalidir. ilk baxisdan elo
goriine biler ki, yeniyetmoalorin barasinde yaslilarla eyni inti-
zam mosuliyyeti todbirlerinin totbiqi humanist yanasma deyil-
dir. Lakin bu tamamile asashidir, ¢iinki isden ¢ixarma istisna ol-
magqla, intizamsiz is¢inin barasinde tonbehlorin tatbiqi, ilk nov-
bado, torbiyovi, qabaqlayici xarakter dasiyir (6,47).

Biz hesab edirik ki, Rusiyanin emoek hiiququnda azyaslilarin
intizam mosuliyyeati mesalosinin analoji halli diizgiin deyildir,
ciinki is¢inin emok vezifalerini sexsen yerine yetirmoasi amoak
miinasibatlorinin asas alameti kimi hom de emok funksiyalari-
nin yerina yetirilmosine gora soxsin fordi mosuliyyatini nozer-
doe tutur (11,25). Intizam mesuliyyeti hemise sirf sexsi xarakter
dasiyir.

Insan davranisinin sosial ehemiyyetini, hereketlerinin faktiki
xarakterini doerk etdikde ve onlara rehberlik etdikde 6z emaline
vo yaranmis naticelore gore cavab vere bilar. 14 yasina goder
usaqlar 6zlerinin psixofiziki xiisusiyyetlori ilo alagedar miiay-
yon qaydalar1 rehber tutur, onlar 6z davranisinin shemiyyatini
dork etmoayo bilorler. Buna gére do onlarin intizam masuliyye-
tine calb edilmasi magsadauygun olmayacaqdir.

Biz K.Y.Ananyeva vo Y.A.Jukovanin bele bir fikrini tam bo-
listiriik ki, on dord yasina catmamis sexslor natamam omak hii-
quq subyektliyine malik olduqglarindan intizam masuliyyeti da-
stya bilmazler (23,65). Belo yanasma osashidir, ¢iinki yalniz
miloyyon yasa catdiqda 6z herekeatlorini ve emsellerini doark
edon soxsiyyatin emosional, menavi ve intellektual yetkinliyini
nazoro almaga imkan verir (14,89). Yetkinlik yasina ¢atmamis
14 yasindan asag1 isciloerin baresinde terbiyevi tesir tedbirleri-
nin totbiqi daha maqgsadouygundur.

Hiiquq subyektliyi yalniz sexsin miioyyen edilmis yasa ¢atdi-
g1 deyil, hom de artiq qeyd olundugu kimi, onun 6z herokat-
lori hagqinda hesabat vermaya iradevi gabiliyyeatinin moévcudlu-
gunu gostarir. Foaaliyyet gabiliyyatsiz hesab olunmus soxs 6z
davranigina gore cavab vere bilmoaz. Beloaliklo, intizam masuliy-
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yotini yalniz fealiyyet qabiliyyetli soxs dasiya biler. Bu qayda-
dan miilki hiiquq normalar1 ile nezearde tutulmus, lakin emak
miinasibatlorine samil olunan istisna movcuddur: o, is¢inin
spirtli ickilerden, yaxud narkotik ve ya psixotrop maddalerden
sui-istifade neticesinde moahdud foaaliyyet qabiliyyetli hesab
olunmasidir. Bu halda emek haqqinin miihafizesi hoyata keciri-
lir, hemin is¢inin {izorine intizam masuliyyatinin qoyulmasi ise
imumi oasaslarla hayata kecirilir, ¢linki burada anlagsizligdan
danismaq olmaz.

Intizam xotas: torkibinin statik hissesine daxil olan novbeti
olamoti obyektdon ibaretdir. Omak foealiyyeti sahesinde miixte-
lif n6v hiiquq pozuntularinin imumi obyekti emoak intizamidir.
Intizam xotasinin obyektini miiessisadaxili intizam qaydalari,
daha daqiqi, onun hayata ke¢irilmasi prosesindoe tagokkiil tapan
vo bu hiiquq sahesinin normalar1 ile qorunan ictimai miinasibat-
lor toskil edir (29,50).

S.F.Musayevanin fikrince, intizam xatasinin obyektini emoak
prosesinde tosokkiil tapan, biitovlikde amek intizamini toskil
edon ve hiiquq normalar1 ile qorunan miinasibeatlor taskil edir
(7,61).Daha sonra bu miisallif geyd edir ki, intizam xetasinin ob-
yekti qisminde amok intizamina riayat olunmasini, emoak prose-
sinin lazimi teskilini, miiessisadaxili intizam qaydalarinin yeri-
no yetirilmasini, habelo emoak hiiquq miinasibati subyektinin
iizorino qoyulmus vezifelori lazimi suroetde yerine yetirmosini
tomin edon ictimai miinasibotlor basa diisiilmelidir (7,63).

Bu ve ya digar intizam xetasinin gosd etdiyi bilavasite obyekt
gisminde konkret hiiquqglar (hayata ke¢irmama, yaxud asma),
yaxud vozifalar (icra etmomo, yaxud laziminca icra etmoamo) ¢1-
x1s edir.

Intizam xotasinin slamatlorine is¢inin tegsirinin mdvcudlu-
gunda tozahiir edon subyektiv cohat do aiddir. Omoak ganunve-
riciliyi teqgsirin anlayisini agiqlayan xiisusi norma tosbit etmir.

Hiiquq elminda togsir dedikdoe, soxsin torotdiyi hiiquqazidd
herokati, yaxud haraketsizliyi, habelo bu haroketin, yaxud he-
rokatsizliyin naticelerine psixi miinasibati basa disiiliir. Psixi
miinasibat sliurun (aqlin) ve iradenin miieyyen veaziyyati ile xa-
rakterizo olunan tefekkiir prosesinde 6ziinii oks etdirir. Siiurun
(bazen onu aqli moment adlandirirlar) veziyyeti miioyyon edir
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ki, igogotiiron ve ya is¢i 0z davranisinin hiiquqazidd xarakterini
dork etmis, yaxud derk etmemisdir, ziyan seklinde naticenin
bas veracoyini qabaqcadan gormiis, yaxud gérmemisdir. Irade-
nin vaziyyati, yaxud iradevi hal isegbtiirenin ve ya is¢inin hii-
qugazidd heareksatine, bu harakeati arzu edib ve ya etmomosine
psixi miinasiboati xarakterizo edir (2,662-663).

S.F.Musayeva yazir: “Toqsiro goro mesuliyyat prinsipi bo-
yiikk menavi va hiiquqi ehemiyyete malikdir. Teqgsirin element-
lorini macmu halinda siiur ve irade taskil edir. Beloliklo, togsir
iki komponento-intellektual element (téradilon emoelin biitiin
hiiquqi ehamiyyatli obyektiv xassalorin dorki, yaxud dark olun-
masinin miimkiinliiyli) ve iradevi element (subyektin iradesinin
real gergoklikdeki garsidaki zererli deyisikliklere miinasiboat)
ilo xarakterizoe olunur (7,49).

Is¢inin emok intizaminin pozulmasinda teqsiri 6ziiniin emok
vozifalorine etinasiz miinasibatinden, miioyyen edilmis amak
gaydalarinin stiurlu suretde serf-nezoar edilmeasinden ibareatdir.
O, gosd veo ehtiyatsizliq formalarinda ifads oluna biler.

Diiziine gosdde is¢i ve ya isogotiiron 6z hearoketinin vo ya
herokatsizliyinin hiiquqazidd xarakterini, onun zorarli naticelori-
ni avvelcedon goriir, dork edir vo bunlar1 arzu edir. Yanaki
gosdda — 1s¢1 vo ya igegotiiron 6z haroketini ve ya harakatsizliyinin
hliqugazidd xarakterini vo zararin yaranmasi imkanini1 gorir, derk
edir, belo zororli noaticolori arzu etmoso do, onlara siiurlu surotde
yol verir, yaxud onun qarsisini alacagina etinasiz yanasir.

Oziinegiivonme formasinda ehtiyatsizliq ondan ibaretdir ki,
1s¢i vo ya isagdtliron 0z harakatinin (harakeatsizliyinin) hiiquqa-
zidd xarakterini vo bu heareketlar naticesinde ziyanin yaranma-
s1 imkanini1 gorir, lakin onlarin qarsisini alacagina yiingil fikir-
lilikle iimid baglaynr.

Ehtiyatsizligin digqgetsizlik noviinde ise is¢i ve ya isogdtliron
0z davranisinin hiiquqazidd xarakterini derk etmoamis vo zerorin
yaranma imkanini qabaqcadan gore bilmeli oldugu ve gore bile-
coyi halda onlar1 gérmdir.

Iscinin intizam mesuliyyeti togsirin istenilen formasinda ya-
rana biler. Bazi miiellifler ehtiyatsizliq iiziinden xotalarin tore-
dilmesini intizam moesuliyyeti liciin daha xarakterik hesab edir-
lor (30,234). Digor miislliflerin fikrince, heg bir tizrlii sebab ol-
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madan ise golmeme, iso sorxos voziyyotde golma,istehsalatda
spirtli igkiler igmea kimi gosden téredilmis xotalar daha genis
yayilmisdir ve daha boyiik zerar vurur (16,86).

S.F.Musayevanin fikrince, is¢inin davranisinin hiiqugazidd
olmasini dork etmadiyi, isin hallarina gore zerorli naticolori qa-
baqcadan gérmediyi ve gormoali olmadigi hallarda tegsir mov-
cud olmur. Belo harokate, yaxud hearoketsizliye goroe masuliy-
yot yaranmir. Is¢inin ayri-ayr1 vezifeleri yerina yetire bilmeme-
si hemin veazifelere diqgetsiz, sehlenkar miinasibatin naticesi
ola biler, lakin zeruri verdislerin, yaxud miiayyen biliklerin
mé&vecud olmamasi is¢inin tegsirini istisna edir. Is¢inin horoket-
lorinde taqsirin olmamasini hansisa obyektiv sebeblorden 6z
voazifelerini ve ya isegotiironin gostoarislerini lazimi suratde ye-
rino yetirmak imkaninin olmadigini gosteron faktlar — is¢inin
sonadli suratde resmilesdirilmis xastaliyi, is¢inin emok stajinin
az olmasi ile alagadar istehsalat tocriibesine malik olmamasi se-
babinden emoak vezifalorini lazimi suratds icra etmemasi, naq-
liyyatin isindeki ¢atismazliqlar, pis hava seraiti ve s. siibuta ye-
tirir (6,50).

Odobiyyatda miixtelif yiingiillesdirici ve agirlagdirict hallarin
togsirin deracasine tosirinden nadir hallarda s6z acilir. Balke do
bu, cinayet ve inzibati ganunvericilikden farqli olaraq, amak
qanunvericiliyinde belo hallarin gosterilmemasi ile baglhdir.
Bozi yiingiillosdirici vo agirlasdiric1 hallar1 tosbit etmoklo qa-
nunvericilikdeki bu bosluglar1 aradan qaldirmagi teklif eden
Y.A.Petrovun fikri ile razilasmaq lazimdir. O, yiingiillasdirici
hallar qisminde, meselen, toqsirli sexsin semimi pesmangiligi-
n1, xatanin yetkinlik yasina ¢atmamis soxs, olil, hamile qadin vo
ya azyasl usaqlari olan gadin terefinden téradilmesini, xatanin
giicli. ruhi hayoacanin tesiri altinda toredilmesini qeyd edir.
Agirlasdirict hallara ise xatanin bir qrup sexs terafinden, tamah
magqsadi ile toradilmesini, il arzinds sexsin artiq toradilmasina
goro intizam masuliyyatine colb olundugu xatan1 tokraren térot-
mosini, boyiikk maddi ve menavi ziyan (zerer) yetirilmasini, ha-
beloe otrafdakilar ii¢iin tohliike toradilmesini aid edir (16,87).

Intizam xatasinin obyektiv cohatinin alamatlarine emak inti-
zamina gosd eden emolin hiiquqazidd olmasi aiddir. Omoak ve-
zifolorinin icra olunmamasi, yaxud lazimi suretde icra olunma-
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masi hiiqugazidd olma alamatini emalo gatirir.Bir qayda olaraq
omoak ganunvericiliyi normalarinda intizam xatalarai terkibleri-
nin tosbiti ve onlarin miivafiq sanksiyalarla baglanmasi tetbiq
olunmur. Yalniz isden ¢ixarmani sortlondiren intizam xotalari
istisna toskil edir.

Omolin hiiquqazidd olmas1 hansisa emalin hiiquqi miiddeala-
rin ziddine olaraq toredilmesini, qanunun pozulmasini ifade
edir. Bunun naticesinde ganunda birbasa miieyyen olunmus qa-
daga pozulur ve ya qanun, yaxud miiqavile ile hiiquq subyekti-
nin lizerine qoyulmus 6hdalikler yerinoa yetirilmir (26,580-581).
O, hom horoket, hom do heroketsizlik formasinda ifade oluna
bilar. Belo amallarin dairesi ¢ox genis vo miixtalif oldugundan,
oamok qanunvericiliyinde intizam xotalar1 terkiblerinin vahid,
biitdv sistemi verilmir. Oz ndvbosindoe, bu, intizam xotas1 torki-
binin homin alametini dinamik torkib hissasine aid etmoayo im-
kan verir.

Y.A.Petrov diggeti buna calb etmisdir ki, sovet emak qanun-
vericiliyinde eamak intizaminin pozulmasina gore konkret tor-
kiblerin ve sanksiyalarin sistemloasdirilmasi tocriibasi movcud
olmusdur. SSRI XOK-in 17 dekabr 1930-cu il tarixli gorari ilo
tosdiqlenmis “Ictimai sektor miiessiseleri ve idareleri iigiin
Miiessisadaxili intizam qaydalarina slave edilon Tenbehloar
Coadvali” movcud idi. Homin cadvelde pozuntularin texmini si-
yahis1 bir nego bolmoaye ayrilmisdi: inzibati-texniki heyaot toro-
findon istehsalin ve emok sortlorinin lazimi tenzimlenmasi ve-
zifelorinin pozulmasi; islorin normal gedisini tomin eden qayda-
larin pozulmasi; tohliikesizlik, sanitariya ve gigiyena qaydalari-
nin pozulmasi ve s. (26,83). Boalke do bu giin intizam xatalari
torkiblorinin beloa bir sisteminin mévcudlugu isegdtiiron torafin-
don sui-istifade hallarindan, is¢ilerin bu ve ya diger haraketinin
(15,17), yaxud herakatsizliyinin hiiquqazidd emel kimi qiymat-
londirilmesi zamani yaranan miixtelif miinaqisali veziyyetloerin
qarsisinl almaga imkan verordi.

Intizam xotalarinda hiiquqazidd olma diger hiiquq pozuntula-
rindan forqli sokilde tezahiir edir. Bele ki, hiiququn gqoruyusu
sahalarinde hiiquqazidd olma konkret xotanin onu qadagan eden
normanin torkibine uygun gelmemasini ifade edirse, emoak hii-
ququnda hiiqugazidd olma is¢inin emoak vezifelarini tasbit eden
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pozitiv normanin pozulmasi ilo baglidir. Buna gore do intizam
tonbehinin diizgiin totbiqi iigiin emak hiiququnun amoak vezife-
lorine noalari aid etmosi haqqinda aydin tesavviire malik olmaq
zoruridir.

Burada “emok vezifelari” termini genis menada isladilir. O,
yalniz 6ziiniin vezifesi, pesosi, ixtisasi lizro isi deyil, hom do is-
¢inin Oziiniin bilavasite isini yerine yetirmasina birbasa aidiyya-
t1 olmayan bozi diger vezifelari do ehtiva edir. Masalon, miios-
sisode miiayyen olunmus buraxilis rejimine riayoet etmoak vozi-
fosi, yaxud miiayyoen dovrlerds icbari tibbi miiayineden ke¢gmak
vozifosi vo s.

Is¢inin emalinin hiiquqazidd olmasinin miieyyen edilmasi vo
isogotiiron terafinden intizam tenbehinin verilmosi, habelo iso
moahkema baxis1 zamani emoak vezifalerinin diger hiiquq sahe-
lori ile tosbit olunmus digar vezifaelorden, habelo geyri-hiiquqi,
moenavi vozifelorden farqlendirilmasi oldugca 6nemlidir. Bu
vozifonin halli onunla miirekkeblasir ki, “bazi is¢ilor ii¢iin ye-
rine yetirilon vezifalarin xiisusi xarakteri ilo alageadar intizam
xotasinin anlayisi bir ndv onlarin loyagati ile bir araya sigmayan
xotalarin daxil edilmasi hesabina genislonir, yoni onlar {i¢iin
omok vozifoelari ile bagli olmayan menavi vezifelarin de pozul-
masi intizam xotasi kimi ¢ixis edir (mosoalon, hakimlor veo s.)”.
(30, 223).

Is¢inin emok miiqavilesiiizre osas vezifelori iimumi sokilde
AR OM-in 10-cu vo RF ©M-in 21-ci maddasinde tesbit olun-
musdur. Bundan basqa, onlar Azerbaycan Respublikasinin veo
Rusiya Federasiyasininmiivafiq qanunlarinda, miiessisedaxili
intizam qaydalarinda, intizam nizamnamsaloerinde, texniki istis-
mar qaydalarinda, telimatlarda, miioyyen edilmis qaydada her
bir sahonin ve ayrica miiessisenin, idarenin, teskilatin isinin
spesifikliyi nezere alinmaqla gobul edilmis diger istehsal-texni-
ki xarakterli aktlarda konkretlosdirilir. Hor bir is¢inin ixtisasi,
pesosi, yaxud vezifesi lizre emak voazifelarinin dairasi fohle is-
lorinin vahid tarif-ixtisas sorgu kitabcalari, qullug¢u vezifaleri-
nin vahid tarif-ixtisas sorgu kitabg¢alari, vezifo telimatlar1 veo
osasnamalari ile miieyyon olunur. Belslikla, is¢inin vozifelari-
ni tosbit eden imumi ve xiisusi normalarin mévcudlugu is¢inin
davraniginin ictimai roy, yaxud bilavasite roehberin movqeyin-
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don deyil, qaydalarla miieyyon edilmis mévqedon qiymatlondi-
rilmasine imkan yaradir. Diger torefden, normativ aktlarin miix-
tolifliyi is¢inin konkret vozifoelorinin diizgiin miieyyen edilme-
sini ¢otinlasdirir, emak vazifelerinin yerina yetirilmemasine
goro is¢inin intizam mosuliyyatine calb edilmasi halinda emak
miibahisalorinin yaranmasina sebab olur.

Yekun vurarken geyd etmak olar ki, is¢inin hiiquqazidd dav-
ranisina emok miiqavilesi, @mak gqanunvericiliyi ile nazerde tu-
tulmus vezifelarin pozulmasi, isegotiironin qanunvericiliye zidd
olmayan omr, gostoris vo tapsiriglarinin yerine yetirilmomaosi
aid edilmelidir.

omok, inzibati, cinayet ve miilki ganunvericiliyin tohlili is¢i-
nin tagsiri olmadan hatta mévcud gaydalari pozmasi halinda be-
lo onun amsalinin hiiquqazidd olmasin1 istisna eden hallar1 forg-
londirmaye imkan verir. Is¢inin asagidak: davranisi intizam mo-
suliyyatini dogurmur:

— 1sogotirenin hiiquqazidd emrlerinin, serencamlarinin vo
gerarlarinin icra olunmamasi (hamile gqadinin ezamiyyoato gon-
dorilmesi; texnoloji telimatin pozulmasi vo s.);

— movcud soraitde homin tohliikenin qarsisini basqa iisullarla
almaq miimkiin olmadigda ve vurulmus ziyan qarsis1 alinmis zi-
yanla miiqayisede daha az shamiyyetli oldugda insanlarin hayat
vo saglamligini, miilkiyyeti tohdid eden tehliikenin qarsisinin
alinmasi iigiin son zarurat halinda miieyyen horokatlorin hoyata
kegirilmaosi;

— qarsisialinmaz qiivvenin (tebii, yaxud texnogen folakatlor
vo s.) tasiri naticesinde 0zvezifalorinin yerinoe yetirilmomasi.

Intizam xotasinin obyektiv torafini insanin obyektiv alomde
corayan edoan iradevi davranis aktini xarakterize edon alametlor
toskil edir:

1) emoek vezifoelorinin icra olunmamasinda, yaxud lazimi su-
rotde icra olunmamasinda ifadeasini tapan emal;

2) hiiquqazidd olma;

3) zoror yetirilmasi imkani ve emek vezifelorinin icra olun-
mamasi, yaxud lazimi suroetde icra olunmamasi arasinda sebab-
li alage (7, 63).

Gorlindliyt kimi, hiiquq pozuntusunun obyektiv cehatinin
elementlorine enenavi suratde zorerli naticelerin ve onlarla
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horakat (herakatsizlik) arasinda sebabli alagenin mdévcudlugunu
aid edirler. Sebabli alage dedikde, bir tozahiirlin (sebab) diger
tozahiiriin (noatice) yaranmasini dogurdugu obyektiv, bizden
kenarda movcud olan olage basa disiiliir. Sual olunur ki, onlar
intizam xotas1 li¢lin do macburidirmi?

Etiraf edok ki, emoak hiiququnda hele bu sualin birmenali cavabi
yoxdur. Intizam xetasinin zererli neticeleri hemise mévcud olub,
1sogotiiranin tosorriifat foaliyyetine menfi tosir gosterir.

V.N.Skobelkin gosterir ki, intizam xatasinin naticelari “gox
vaxt gorliinmiir, obyektiv, asyavi (maddi) sokilde movcud olma-
y1ib, yalniz aqli neticelerimizde ehtimal olunur, onlarin menfi
tosiri insanlarin davranisinda derhal deyil, qaydanin pozulmasi
hallar1 toplandiqca tesir gosterir” (meselon, miiellimin derse
gecikmosi) (27,31).

Miiessisodaxili intizam qaydalarinin bu ve ya digar pozuntu-
sundan pozucunun Oziinden basqa he¢ kimin xebear tutmadigi
hallarda bele @mal pozucunun 6ziiniin siiuruna monfi tosir gos-
tororok, “0z vezifelorine vicdansiz minasibotin tokrarlanmasi
vo hatta miinbit goraitde belo bir verdisin yaranmasi imkanini
asanlasdirir” (27,31).

L.A.Sirovatskaya zerorli naticelarin yaranmasindan asili ola-
raq, toradilmasi faktinin 6zl ile zererli olan xatalar1 ve zearerli
naticalorin yaranmasi tohliikesini doguran xotalar1 ferqlendir-
mayi toklif edir. Masalen, tohliikasizlik texnikasi normalarinin
pozulmasi zororli naticelore getirib ¢ixara da, ¢ixarmaya da bi-
lor. Zorarli naticaler yaranmadiqda bele hiiquq pozuntusu kol-
lektivde intizamin iimumi seviyyasinde 0z aksini tapir, lakin be-
lo xotadan real zoruri miioyyan etmok olmaz. Belo hiiquq po-
zuntularini bilavasite hiiquq qaydasina zerar vuran “formal” hii-
quq pozuntular1 kimi miieyyen etmok olar (30,234). Onlardan
forqli olaraq, “maddi” hiiquq pozuntular1 nezera¢arpan maddi
zoror yetirir. Yalniz biitovliikde emak miinasibatlorine yetirilon
zorori nozorde tutdugda belo yanasmani odaletli hesab etmok
olar.

Bazar iqtisadiyyati seraitinde hor bir istehsal¢t manfoot aldo
etmokde maraqlidir, 6z novbesinde, menfosatin olde edilmesi
biitovliikde biitiin istehsal sisteminin taskilinden ve har bir is¢i-
nin 6ziiniin emak vazifelarine vicdanli miinasibatinden asilidir.
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Buna gore do O.I1.Karpenkonun belo bir fikri ilo razilasmaq la-
zimdir ki, “bir sira hallarda formal torkibli intizam xotasinin
(moesalen, isomuzd emak haqq1 sistemine malik is¢ilorin heg bir
lizrli seboab olmadan ise gelmemasi, ise gecikmasi, vaxtamuzd
omok haqqi sistemine malik is¢iler ise xidmet normativlerine
malik olduqda) téradilmeasi do mahsulun buraxilmadigi mablag-
do ifade olunan real maddi zarar dogurur (miilki hiiquqda belo
zoror olden cixmig fayda hesab olunur)” (20,71). Belo zoror
toqsirli is¢idon tutulmur, lakin hemin miiessisenin vo biitovliik-
do cemiyyatin menafelorine monfi tosir gostarir.

Buna gore do formal terkibli intizam xetalar1 istehsalat foa-
liyyoatine monfi tosir gostoran, kollektivin fealiyyeatinin toskili-
ni pozan, yoni amak hiiquq miinasibeatloerine real zorar vuran noa-
ticeler dogurur (20,71).

Intizam mesuliyyetinin yaranmasi ii¢iin adeten intizam xata-
sinin toradilmasi faktinin 6zii yetorli oldugundan, sebabli sla-
genin mileyyen edilmeasine de tacriibade ¢ox vaxt zeruret ya-
ranmir. Ziyanin askar oldugu ve tenbeh todbirinin bu ziyan nea-
zoro alinmagqla secildiyi hallarda mehz hemin xatanin ziyana so-
boab olmasinin miieyyen edilmasi teleb olunur. Belolikla, maddi
torkibli hiiquq pozuntular téradildikde emeak vezifalerinin po-
zulmasinin intizam mosuliyyatine calb edilmasi {li¢lin asas qis-
minda taninmasi liclin emoalle yaranmis ziyan arasinda sebebli
olagenin movcudlugunun miieyyoen edilmasi zoruridir.

Intizam mesuliyyetinin yaranmasi ve intizam mesuliyyati ile
bagli emoak miibahisaloerinin halli baximindan intizam xatasinin
no vaxt — i zamani, yaxud is vaxtindan kenar toradilmesi ma-
solesi boyiik dnem kasb edir. Umumi qaydaya gore yalniz isci-
nin xidmati vezifalorini icra etdiyi vaxt, yoni is vaxti toradilmis
omol intizam xatas1 hesab olunur (16,85). Buna gore do soxsi
hoyatda, is vaxtindan ve is yerinden kenar hami terafinden ge-
bul olunmus normalardan kenara ¢ixan heraketlor, yaxud davra-
nig intizam masuliyyetine celbetmo ii¢iin osas gismindo ¢ixis
edo bilmaz.

Beloliklo, intizam xatasinin obyektiv cohotine asagidak: ele-
mentloar aid edilmalidir:

1) emalin hiiquqazidd olmasi;
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2) intizam xatasinin i§ vaxti toradilmasi (qanunvericilikle ne-
zorda tutulmus istisnalar miimkiindiir);

3) konkret naticolori miiloyyon etmok miimkiin olduqda zeror-
li naticelarin ve homin neticalorle hereket (harokatsizlik) ara-
sinda sebeabli alagenin mdévcudlugu.
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GORUSLOR

Yanvarin 15-do Azarbaycan Respublikas1 Konstitusiya
Mohkomasindo Almaniya Federativ Respublikasinin Azar-
baycan Respublikasindaki fovgoaladsa vo salahiyyoatli sofiri
conab Volfqanq Maniqin basc¢iliq etdiyi niimayanda heyaoti
ilo goriis kecirilmisdir.

Konstitusiya Moahkemasinin Sadri qonaqlar1 salamladigdan
sonra, Azerbaycan Respublikasi Konstitusiya Mehkemasinin
foealiyyaoti barade atrafli melumat verib.

Forhad Abdullayev bildirib ki, Ulu 6nder Heydoar Sliyevin
miisllifliyi 1le 1995-ci ilde miistaqil Azerbaycan Respublikasi-
nin ilk Konstitusiyasinin goebul olunmasindan derhal sonra mah-
koma-hiiquq sahasinde genismiqyasli islahatlarin hayata kegi-
rilmesina baglanilib. Konstitusiyanin gebulundan sonra imum-
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milli lider Heydar Sliyevin Formanina asasen Azorbaycan Res-
publikas1 Konstitusiya Mehkemasi yaradilib vo Meahkema bu
sahade miitaraqqi beynoalxalq tocriibeni nazere almaqla fealiy-
yoto baslayib.

Sedr hemginin geyd etmisdir ki, Konstitusiya Mehkemasi foaliy-
yota bagladigi ilk illerden beynalxalq olagelorin genislondirilmesi-
no xiisusi ehemiyyet vermis, xarici O0lkelorin konstitusiya nazarati
organlar ile, habelo Avropa Suras1 Venesiya Komissiyasi, Almani-
ya Beynoalxalq ©®mokdasliq Comiyyaeti (GIZ) ve diger beynalxalq
toskilatlarla emokdasliq qurmusdur. Sadr bildirdi ki, Konstitusiya
Mohkoemasi Konstitusiya ©dalet Miithakimesi iizre Diinya Konfran-
s1 (WCC(CJ), Avropa Konstitusiya Moahkeamsalorinin Konfransi
(CECC), Asiya Konstitusiya Mehkemaleri ve Ekvivalent Institutla-
11 Assosiasiyast (AACC) ve Avrasiya Konstitusiya Nezarati Orqan-
larinin Assosiasiyast togkilatlarinin tamhiiquqlu iizviidiir. 2018-ci
ilin mart aymndan etibaron ise Konstitusiya Mehkemesi Insan Hii-
quqlar1 tizre Avropa Meahkemaesinin noazdinde foaliyyet gosteren
Yiiksok Mahkemaelar Sebokesine (SCN) daxil olmusdur. Homin se-
boka Strasburq Mahkemasinin, habelo Avropa konstitusiya mohke-
molarinin hiiquqi materiallarindan istifade etmoayo imkan yaradir.

Qonagpervarliye ve atrafli mealumata gore Konstitusiya Mahke-
mosinin sadri Forhad Abdullayeve minnatdarligini ifade edon sofir
Volfqanq Maniq Azerbaycanin siiratli inkisafindan ve O6lkemizin
gbzolliyinden memnunlugunu bildirmisdir.

Sefir geyd edib ki, Azerbaycan Respublikas1 Konstitusiya Mah-
komasi vo Almaniya Federativ Respublikasi arasinda mehkeama-hii-
quq @moakdasligina xiisusi 6nem verilir.

Sefir 6lkemizde fealiyyet gdstoran Almaniya Beynalxalq Omok-
dasliq Cemiyyetinin (GIZ) layihesinin basa catdigdan sonra da
Azorbaycan Respublikas1 Konstitusiya Mehkemasi ilo emakdasliga
hazir oldugunu vurgulayib.

Hamg¢inin qeyd edilmisdir ki, GIZ terefinden hayata kegirilon la-
yihalor Azerbaycanda yiiksek qiymatlondirilir.

Sonda sofir gebula, bu giine qoder GiZ-» yaradilan seraite ve bii-
tiin fealiyyeti dovriinde bu layihaye gosterilon diqgete gore tosok-
kiirinii  bildirmigdir. Azarbaycan Respublikasinin Konstitusitya
Mbohkemaesinin Sadri Ferhad Abdullayev sefire fealiyyatinde ugur-
lar arzulayib.
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2020-ci il yanvar aymin 15-do Azarbaycan Respublikasi
Konstitusiya Mohkomasindo MDB-do demokratiyanin,
parlamentarizmin inkisafi vo vaotandaslarin secki
hiiquqlarina riayat olunmasinin monitorinqi beynalxalq
institutunun niltmayond»s heyati ilo goriis ke¢irilmisdir

Yanvarin 15-de Azarbaycan Respublikasi Konstitusiya Mah-
koemasinde Miisteqil Ddvletler Birliyi Parlamentlorarast As-
sambleyasinin istirak¢isi olan dovletlorde demokratiyanin, par-
lamentarizmin inkisafi ve vetondaslarin sec¢ki hiiquqglarina riayet
olunmasinin monitoringi beynalxalq institutunun direktoru Ye-
katerina Qoloulinanin bas¢iliq etdiyi niimayeande heyati ilo go-
riis kecirilib.

Azarbaycan Respublikasi Konstitusiya Mehkemasinin faaliyyeti
barode qonaqlara otrafli malumat veron Sadr Ferhad Abdullayev
bildirib ki, ulu 6ndarin tesebbiisii ve miusllifliyi ilo 1995-ci ilde
miistoqil Azarbaycan Respublikasinin ilk Konstitusiyasi gobul edil-
dikden sonra, 1998-ci ilde timummilli lider Heyder Sliyevin Foerma-
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nina asason Azarbaycan Respublikasi Konstitusiya Mehkemasi for-
malasdirilaraq fealiyyoate baglamisdir.

Sedr bildirib ki, Konstitusiya Mohkemasi foaliyyoto basladi-
g1 1lk illerden beynalxalq alagoalorin genislondirilmasina xiisusi
ohamiyyat vermis, Rusiya Federasiyas: Konstitusiya Mohkomaesi
ile yanas1 digoar xarici 6lkalerin konstitusiya nazarati orqanlari
ilo, habelo beynolxalq toeskilatlarla emokdasliq qurmusdur.

Homginin, vurgulanib ki, dévlet basg¢isi conab Ilham Bliyevin
rohbarliyi ile hoyata kegirilmis mohkome-hiiquq islahatlar1 ne-
ticesinde Azerbaycanda soffaf sekilde fealiyyet gdstoron miis-
toqil ve miitoraqqi texnologiyalar1 totbiq edon mahkema siste-
mi yaradilib. Bu prosesda beynoalxalq tacriiboye xiisusi diqqget
yetirilmisdir.

So6hbat zamani1 Azerbaycanda garsidaki parlament seckilori
ilo bagli moesalalor otrafinda fikir miibadilesi aparilaraq, Kons-
titusiya Mohkoamasinin bu sahade ganunvericilikle nezarde tu-
tulan selahiyyatlorine toxunulmusdur.

Habelo geyd edilmisdir ki, comiyyet ve hiiquqi dovlat inkisaf
etdikco secki prosesi do inkisaf edorak tokmillesir. Azarbaycan-
da da bu prosesin inkisafi miisahide edilir ve sec¢ki tacriibosi
ilden-ile miiasirlosir.

Qonaglar atrafli malumata ve gebula gore Foerhad Abdullayeve
minnatdarliqlarini bildiribler.

Niimayenda heyoatinin sadri Yekaterina Qoloulina Rusiya Fe-
derasiyasi vo Azarbaycan Respublikasi arasinda miixtelif sahe-
lorde tocriibe miibadilasinin vacibliyini qeyd ederak, olkalori-
mizin Konstitusiya sistemlorinde oxsarligin oldugunu bildirib.

Goriisiin sonunda qonaqlar Konstitusiya Mahkemasinin binasi
ilo tanis olmuslar.
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TODBIRLOR

2020-ci il yanvar ayinin 16-da Konstitusiya Mahkomasinda
20 Yanvar sahidlarinin xatirasi ehtiramla anilib

Azarbaycan xalqinin tarixine Qanli Yanvar faciesi kimi daxil ol-
mus 1990-c1 1l 20 Yanvar hadiselarinden artiq 30 il 6tiir. Yanvarmn 16-
da 20 Yanvar sohidlarinin oziz xatirasi Konstitusiya Mehkemasindo
ehtiramla yad olunub.

Anim merasiminde Konstitusiya Moehkemesinin hakimleri veo
Aparatin emekdaslari istirak etmislor.

ovvelce 20 Yanvar sohidlerinin xatirasi bir deqigelik siikutla yad
edilib.

Anim todbirinde Konstitusiya Mehkemesinin Sedri Ferhad
Abdullayev ¢ixis ederok Azerbaycan Respublikasinin Prezidenti
[lham Bliyevin 6ton il dekabrin 13-de 20 Yanvar faciesinin otuzuncu
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ildontimti ile bagl Seroncam imzaladigini, bununla baglh 6lkemizde
miixtalif todbirlerin kecirildiyini bildirib. Ferhad Abdullayev
20 Yanvar faciasinin miisteqil Azerbaycanin tarixinde miihiim dontis
noqtesi, istiglal yolumuzun baglangici oldugunu geyd edib.

Bildirib ki, 1990-c1 il yanvarin 20-do Bakida torodilen vo Azarbay-
can tarixinde ondan avval bas vermis facieli hadiseler xalqimiza qar-
st yeridilen diisiinlilmiis siyasatin novbeti tozahiirli idi. Sovet rohber-
liyinin himayadarlig ile baglayan Dagliq Qarabag hadiseleri, Azer-
baycan xalqina gars1 téradilen soyqirimlart ve azerbaycanlilarin indi-
ki Ermonistan arazisindoki 9zali torpaqlarindan qovulmasi bu siyase-
tin moarhalsloridir.

Qeyd edilmisdir ki, 20 Yanvar faciesi Azerbaycanin milli kimliyi-
nin formalagmasina healledici tosir gostorib, dovlat miisteqilliyinin
barpasinda miihiim doniis ndqtesi olub. Mahz bu facieden sonra mil-
li azadliq herekat1 daha da giiclonarok donmez xarakter alib, xalq 6z
golacayini yalniz Azerbaycanin miisteqilliye qovusmasinda goriib.

Forhad Abdullayev xiisusi vurgulayib ki, 1980-ci illerin sonunda
Azarbaycanda alovlanan milli azadliq herekatin1 bogmaq, demokratik
vo suveren dovlet yaratmaq amali ile ayaga qalxan xalqin inam ve ira-
dasini qirmagq, sovet harb masminin giiciinii niimayis etdirmek moq-
sadile 1990-c1 i1l yanvarin 20-de sovet silahl1 qiivvelarinin Bakiya ve
respublikanin bir ne¢oe rayonuna yeridilmasi, naticeds haqq ve adale-
tin miidafiesi namine kiigelore ¢ixmus silahsiz adamlarin goddarcasi-
na gotlo yetirilmoasi Azoerbaycan xalqma gars1 horbi tocaviiz ve cina-
yot kimi qiymetlondirilib.

Kegmis SSRI prezidenti Mixail Qorbacovun gosterisi ile Bakida
imperiya rohberliyi yanvarin 19-dan 20-ne kegon geco sovet harbi
birlogmelarini sehera yeriderak Azerbaycan xalqina qarsit misli go-
riinmomis qurgin toretmoklo SSRI konstitusiyasinin, eloce do insan
hiiquglar 1le bagl beynalxalq miigavilelarin bir sira maddslarini ko-
budcasia pozub. Azerbaycan xalqmin milli azadliq harekatin1 gan
icinda bogmagq ti¢iin 6lkemizsa qarsi harbi tocaviiz edildiyi, glinahsiz
insanlarin gotle yetirildiyi homin gecodo 140-dan ¢ox dinc sakin 6l-
diiriilib, yiizlerle insan yaralanib ve qanunsuz olaraq hebs edilib.
Dovlat eamlakina ve 6zeal miilkiyyete kiilli miqdarda ziyan dayib.

Qeyd olunub ki, o zaman timummilli lider Heydar 9Sliyev 6ziiniin
va aile iizvlerinin hayatinin tohliikede olmasina baxmayaraq, 1990-c1 il
yanvarin 21-do siyasi irade nlimayis etdirorok Azerbaycanin Moskva-
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daki daimi niimayendoliyine golib vo SSRI rehberliyinin térotdiyi bu
cinayaeti gotiyyetls ittitham edib. Bakida téradilmis cinayetler haqqin-
da haqigetlerin ilk defe diinya ictimaiyyatine ¢atdirilmasinda ulu 6n-
der Heydar Oliyevin bu gotiyyetli addimi miihiim shemiyyeat kosb
edir. Ulu Onder boyiik cesaret gostererek 20 Yanvar faciesine siya-
si-hiiqugi qiymst verib, o vaxtki SSRI ve respublika rehbarlorinin gii-
nahi1 vo xayanati iizlinden téradilmis bu cinayetin hiiquga, demokra-
tiyaya, humanizma zidd oldugunu bayan edib.

Bildirilib ki, Umummilli Liderin 1993-cii ilde siyasi hakimiyyaeto
qayidis1 Azerbaycanda miistoqil dovleteilik ideyalarmin bargerar ol-
masina gorait yaradib. Bu ganli hadiseni toredenloerin mesuliyyeto
colb olunmasi istigametinde miithiim addimlar atilib. 1994-cii ilin
martinda imummilli lider Heyder Oliyevin tosebbiisii ilo Milli Mac-
lis ilk defe 20 Yanvar faciasi barada gorar gobul edib. Homin hiiqu-
qi senadle 20 Yanvar hadiselori Azerbaycan xalqina qars1 horbi toca-
viiz ve cinayat kimi qiymatlondirilib.

Ulu 6nder Heyder Oliyevin sohid ailelarini ve olilleri dovlet qay-
gis1 1le ohato etdiyini vurgulayan Konstitusiya Mehkemaesinin Sadri
deyib ki, Umummilli Liderin siyasi kursunu ugurla davam etdiron
Prezident ilham Oliyev sohid ailolorinin ve saglamliglarini itirmis
soxslarin problemlorinin dovlat seviyyesinde hallini mithiim vezife-
larden biri kimi qarsiya maqgsed qoyaraq, sehidlerin xatirasinin uca
tutulmasina xtisusi diqget gosterib, bu istigameatde miithiim qorarlar
gebul edib. Azearbaycan Prezidentinin Serencami ile 20 Yanvar so-
hidlerinin ailalerine Prezident toqaiidii toyin edilib ve dovletimiz te-
rofinden onlara daim yardimlar gosterilir. Sehidlarin xatiresinin abo-
dilesdirilmeasi magsedile dlkemizde bir cox abide kompleksleri yara-
dilib. Birinci vitse-prezident, Heydar 9Oliyev Fondunun prezidenti
Mehriban Oliyeva da hor zaman sohid ailalerine xiisusi diqqet vo
qaygi ile yanasir, onlarin sosial tominati istigameatinde miihiim isler
goriliir.

Konstitusiya Moahkemasinde kegirilon tedbirde, hemg¢inin Azer-
baycan Dovlet Pedaqoji Universitetinin Azoarbaycan tarixi kafedrasi-
nin professoru, tarix tizro elmlor doktoru Xeqani Memmadov miiasir
Azorbaycan tarixinde Qanli 20 yanvar hadiseleri, hemin facienin ta-
rixi vo siyasi magamlarinin tehliline dair mearuzs ile ¢ixis edib. Bildi-
rib ki, Qanli Yanvar faciasi ermanilerin sovet imperiyasi rohbarliyi-
nin xeyir-duast vo kdmayi ile azerbaycanlilara qars1 yoneldilmis kiit-
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lovi qirgin ssenarilarinin névbati marhslasi olub. Qanli Yanvar hadi-
solarinin mahiyyeatinden danisan Xeqani Memmadov bildirib ki, bu
hadise Azerbaycanin erazi biitovliiyiinii pozmaq cehdlerine, SSRI
rohberliyinin Dagliq Qarabagla bagli gqerazli ve adaletsiz siyasatine,
yerli rehberliyin xalqimizin menafeyine zidd movgeds durmasina
qarst etiraz olaraq kii¢celare ¢ixmis dinc shaliye divan tutmaq maqgse-
dile torodilmisdir.

Facionin Azerbaycan tarixinde rolundan danisan professor qeyd
edib ki, miasir tariximizds bas veron 1990-c1 ilin yanvar qirgini no
goedar facioli olsa da, Azerbaycan xalqinin iradesini, milli azadliq ug-
runda miibarize ezmini qira bilmemisdir. Bu hadiseler Azerbaycanin
golacok taleyine, milli azadliq herekatinin daha da giiclenmesina,
mistoqilliyimizin barpasina miihiim tasir gosterib. Homin miidhis ge-
codo halak olan Vaten ogullar1 Azerbaycanin tarixine parlaq sohife
yazaraq, xalqin milli azadlig1, miistoqilliyi ii¢iin yol agdilar. Neticodo
cox kecmoaden Azerbaycan miistaqilliyini barpa etdi. Bu giin miiste-
qil Azerbaycan dovlatinin tarixine qanli 20 Yanvar faciesi xalqumizin
soraf vo gehroemanliq sahifasi kimi yazilmisdir.

Anim merasimine yekun vuran Forhad Abdullayev geyd edib ki,
20 Yanvar faciesi yaddasimizdan he¢ vaxt silinmoyoacok, insanliga
qars1 toradilmis en dehsatli ve qanli cinayatlerden biri kimi beser ta-
rixinde abadi olaraq qalacaq. Diqqgete ¢atdirilib ki, xalqumiz azadliq
ugrunda canlarii qurban veran casur Veton ovladlarinin gehreman-
liq miibarizesini boylik ehtiramla yad edir, onlarn igidliyini yiiksek
qiymatloendirir. Biz sehidlerimizin qan1 bahasina qazanilan miisteqil-
liyimizi qorumali, onu ebadi ve donmaz etmaliyik. Bunun ti¢lin gonc-
lerimiz xalqumizin milli birliyine miihiim tekan veren bu facielori
unutmamali, onlardan natice ¢ixarmali, Azerbaycanin tarixi kegmisi
haqqinda melumatl olmalidirlar.

Konstitusiya Mehkemasinin Sedri deyib: “Azerbaycanin dinamik
inkisafi, harbi ve iqtisadi qiidretinin artmasi, miistaqil siyasat ylrtit-
mosi qonsu Ermenistan ve onun havadarlar1 terefinden birmenali go-
bul edilmir. Bu giin Prezident ilham Bliyevin hoyata kegirdiyi siyaso-
tin osas moagsodi Konstitusiyamizda gosterildiyi kimi, miiasir, sivil
Azoarbaycan dovletinin inkisaf etmesidir. Hazirda Azerbaycan ugurla
hayata kecirilon sosial-siyaset naticosinde har bir sahadoe inkisaf edir,
biitiin parametrlorde Ermenistan: iistoloyir. Inaniriq ki, Azerbaycan
Ordusu Prezident, Ali Bas Komandan ilham Oliyevin rohberliyi ilo
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torpaqlarimizi ermeni iggal¢ilarindan azad edocok. Hazirda Azarbay-
can bu istigametde gotiyyetli addimlarla ireliloyir”.

Sonda AZORTAC-1n hazirladigi “20 Yanvar: Tarixin gan yaddas1”
sonadli filmi nliimayis etdirilmisdir.

2020-ci il yanvar ayimnin 28-doa Konstitusiya Maohkomasi
Aparatinin 2019-cu ildaki faaliyyatinin yekunlarina
dair hesabat iclasi kecirilmisdir

Yanvarin 28-de Ferhad Abdullayevin sadrliyi ilo Azerbaycan
Respublikas1 Konstitusiya Mehkemasi Aparatinin 2019-cu ildeki
fealiyyatinin yekunlarina hasr olunmus hesabat iclas1 kegiril-
misdir.

Iclas1 agcan Sedr Forhad Abdullayev 6ton il daxil olmus sorgu,
miraciot vo sikayetlorle bagli Azarbaycan Respublikasinin
Konstitusiya Mehkemasi Plenumu terafinden bir sira miihiim
gerarlarin gebul edildiyini diggete ¢atdiraraq bildirib ki, bundan
basqa Azerbaycan Respublikasi Konstitusiya Moahkemasine
2019-cu ile dair bir ¢ox sorgu ve miiraciatlor do daxil olmusdur.
Hesabat dovriinde iimumilikda 2850 sikaysatin, o ciimleden, on-
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layn qaydada 909 sikayetin daxil olmasi, Konstitusiya Mohke-
mosinin rosmi sayti vasitosile daxil olan onlayn orize ve mok-
tublarin sayinda artimin miisahide edilmasi qeyd edilib. Konsti-
tusiya Mahkemasi Plenumunun gerar ve gerardadlarinda miilki,
cinayet, amok, vergi vo hiiququn diger sahelarinde yaranmis
hiiquqi kolliziyalara dair Azerbaycan Respublikasinin Konstitu-
siyasinin miiddealar1 ndqteyi-nezarinden hiiquqi qiymet veril-
misdir.

Iclasda Aparat rehbarliyinin ¢ixislari, Aparatin miivafiq sobo
vo sektorlart midirlerinin hesabatlar1 dinloenilib. Konstitusiya
Moahkemasine daxil olan sorgu, miiraciat vo sikayetlorde toxu-
nulan hiiquqi aspektlor, Mohkome torafinden goebul edilen qe-
rarlarin icrasi, tortib olunan analitik arayis ve royler, habelo tos-
kilati masealalarle bagli mearuzalar dinlanilib.

Qeyd olunub ki, oten il Konstitusiya Mehkemasinin beynoalxalq
mahkame-hliquq emekdasligi daha da inkisaf etmisdir. Konstitusi-
ya Moehkemasi Plenumu gebul etdiyi biitiin gorarlarda dovlatdaxili
ganunvericilikle yanasi, Azerbaycan Respublikasinin torefdar ¢ixdi-
g1 beynolxalq hiiquq miiqavilelerinin ve Insan Hiiquqlar1 iizro
Avropa Mehkemasinin tocriibesine do diqqgat yetirir.

Sadr geyd edib ki, Azerbaycan Respublikasi Prezidentinin
“Mohkoemae-hiiquq sisteminde islahatlarin derinlesdirilmesi
haqqinda” 2019-cu il 3 aprel tarixli Formani, xiisusile adalet
miithakimasinin semaraliliyinin artirilmasi ile bagli 6lke Konsti-
tusiyasinda vo Fermanda oks olunmus ahemiyyaetli aspektlor
Konstitusiya Mehkemaesinin fealiyyati ligiin mithiim istigamet-
lori miioyyonloasdirib.

Forhad Abdullayev bildirib ki, dovletimizin basg¢isinin bu
Formani mehkeme-hiiquq sisteminin inkisafinda yeni marhoale-
nin baslanmasi ligiin mithiim hiiquqi temeldir.

Sadr diqgeta ¢atdirib ki, son illar adalat mithakimasinin inki-
saf1 ile bagli bas vermis miisbot deyisiklikler bu sahada komp-
leks todbirlorin hoyata kecirilmasi sayosinde miimkiin olmus-
dur. Biitovliilkde mehkemsa sisteminin miiasirlesdirilmesi istiqa-
matinda proqram xarakterli senadler gebul edilib, mehkemala-
rin infrastrukturunun yenilonmesi ve maddi-texniki bazasinin
moOhkemlandirilmesi, yeni nasil hiiqugsiinaslarin formalagdiril-
masi istigamatinde miithiim todbirler goriliib.
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Hoemginin qeyd olunub ki, 6ton il Konstitusiya Mehkemasinin
rosmi internet sohifosi yenilonib. Yeni internet sohifosi miasir
toloblore cavab verorok, vetondaslarin arize ve sikayetlorinin
goebulu ve operativ sokilde baxilmasi {liciin daha genis imkanlar
yaradir.

Diqgete catdirilib ki, Azerbaycan Xalq Cilimhuriyyetinin
100 1llik yubileyi ilo alagedar Azerbaycan Respublikasi Konstitusiya
Mohkoemasinin rehberliyi ve hakimleri yubiley medali ile toltif
olunub. Sedr Moahkemaenin fealiyyetine ve onun kollektivine
gostordiyi yiliksok digget ve qaygiya gore Azarbaycan Respub-
likasinin Prezidenti [lham Oliyeve kollektivin adindan bir daha
derin minnatdarligini ifade edib. Ferhad Abdullayev Konstitusiya
Mohkemasinin kollektivinin bu yiiksek etimadi layiqince dog-
rultmagq li¢iin bundan sonra da azmle ¢alisacagini bildirib.

Prezident Ilham Oliyevin “Azerbaycan Respublikasinin dv-
lat siyasatinin merkezinde Azerbaycan vetendasidir ve buna
goro biitiin dovlet qurumlar terafinden vetandaslarin sikayetle-
rine ¢ox diggetle yanasilmalidir” fikri esas gotiiriilorek, bunun-
la bagli Aparatin miivafiq sobalarinde vetendaslarin arize ve si-
kayatlorinin diqqgetle arasdirilmasinin vacibliyi vurgulanib.
Qeyd olunub ki, Konstitusiya Mehkemasinda vatondaslarin mii-
raciotlori diqqetle dinlenilir ve arasdirilir. Miiraciatlorde qaldi-
rilan massalalerin qanunvericiliye uygun gaydada heall olunmasi
liclin miivafiq todbirler goriilir. Konstitusiya Mehkemasine da-
xil olan erize vo sikayetlorin arasdirilmasina 2020-ci ilde ciddi
digget yetirilmalidir.

Forhad Abdullayev bildirib ki, Prezident Ilham Bliyevin roh-
borliyi ile cemiyyetin inkisafin1 ohate eden hiiquqi islahatlar
moahkemsa sisteminin tekmillosdirilmasine ve miasirlesdirilme-
sina tohfo vermoekdadir. Bu da 6z névbasinde insanlarin Kons-
titusiyada tesbit edilmis hiiquq ve azadliglarinin miidafiesinin
daha semerali hoyata kecirilmasi {li¢iin sorait yaratmaqla, Kons-
titusiya Moahkamasinin Plenumu terafinden gqebul olunmus qe-
rarlarin hiiquqtatbigetmo tocriibesine miisbot tosir gostormayo
xidmat edir.

Sadr geyd edib ki, Azerbaycan Respublikasi Prezidentinin
2019-cu il fevralin 1-de Azerbaycan Gencleri Gilinline hasr
olunmus respublika toplantisindaki ¢ixisinda dévlet organlarinin
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qarsisinda gonclarin potensialindan daha semerali istifade olun-
mas1 vo Olkadea koniilliiliik herekatinin inkisaf etdirilmeasi vozi-
fosi qoyulub. Bununla olagedar fevralin 12-de Azerbaycan Res-
publikas1 Konstitusiya Mahkemasinin Sedri torafinden Meahke-
monin Aparatinda koniillillerin fealiyyetini toskil etmok moaqse-
dile Is¢i Qrupunun yaradilmas: hagqinda ©mr imzalanib. il or-
zindo Azerbaycan Respublikasi Konstitusiya Mohkemasindo
koniilli fealiyyeate colb edilon 17 nafore Mahkemao torafinden
xlisusi sertifikatlar vo xasiyyatnameloar toqdim olunub.

Sadr xiisusi vurgulayib ki, Konstitusiya Moehkemaosi Azar-
baycanda 2020-ci ilin “Koniilliler ili” elan olunmasi barade
dovlatimizin bas¢isinin 2019-cu 1l 30 dekabr tarixli Serencami-
n1 rohbaer tutaraq, cari ilde koniilliilerle isi daha da inkisaf etdi-
rocok. Bildirilib ki, 6ten ilin naticelarinden irali galon masala-
lorle bagl biitiin mehkemsalare hiiququn tetbiqi ve diiriist basa
disiilmasi, Konstitusiya Mehkemasinin hiiquqi movqelari bare-
sindo icmal maktub gondarilib.

Hesabat todbirine yekun vuran Konstitusiya Mahkemasinin
Sodri 2019-cu ilde goriilmiis islori miisbat qiymatlondirmoakle
yanasi, qurumun foealiyyetinde semeraliliyin artirilmasi maqgse-
dile hakimlerin icraatinda olan islarle bagli miivafiq tovsiyeale-
rini vo Aparatin garsisinda duran vezifelerlae bagli tapsiriqlarini
verib.
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2020-ci ilin fevral ayinin 6-da Konstitusiya
Mohkamasinda kecirilon Koniilli Programinda
istirak edoan goncloara sertifikatlar toqdim edilib

Fevralin 6-da Azerbaycan Respublikas1 Konstitusiya Moehkama-
sinde koniillii olaraq fealiyyete colb edilen bir qrup gence sertifikat-
lar verilib. “Koniilliiliik fealiyyeti haqqinda” Azerbaycan Respubli-
kasinin Qanununa miivafiq olaraq, koniillii kimi iki ay miiddetinda
foaliyyot gostorib miiqavile 6hdeliklerini ugurla basa vuran gancle-
rin har birine Azerbaycan Respublikasinin Konstitusiya Mehkemae-
si torofinden xiisusi sertifikatlar toqdim edilmisdir. Bu da 6z novbe-
sinde onlarin emok foealiyyatine ugurlu bir ke¢id fiirsati olacaqdir.

Moahkomaenin fealiyyetinde istirak edon koniillilloer Baki Dovlet
Universitetinin hiiqugsiinas ixtisas1 iizre oxuyan telebaleridir.

Konstitusiya Mahkemasinde koniilliilor Aparatin miixtalif sobo
vo sektorlarinda tacriibe kegmis, vetondaslarin gebulunda bilavasi-
to istirak etmis, selahiyyetli subyektlorin sorgu ve miiracietlori,
hemg¢inin vetondaslarin sikayetlerinin dyrenilmesi prosesi ilo ya-
xindan tanis olmuslar.

Azorbaycan Respublikast Konstitusiya Moahkamasinde hoyata
kecirilon Koniillii Proqgraminda koniillii kimi istirak etmoak arzusun-
da olan genclerin senadlerinin gebulu davam etdirilir.
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2020-ci il fevral ayinin 24-do Konstitusiya
Mohkoamasinda Xocali soyqiriminin
28-ci ildoniimii ilo bagh anim tadbiri kegirilib

Fevralin 24-de Konstitusiya Mehkemasinda besariyyet tari-
xinda on ganli sehifalerden biri olan Xocalt soyqiriminin 28-ci
1ldontimii ile elagedar anim tadbiri kecirilmisdir.

Toadbir Xocali faciesine hasr olunmus gonc ressamlarin resm
islorinin togdimati ile baslayib.

ovvalce Xocall faciesi qurbanlarinin xatirasi bir daqiqgelik
siikutla yad edilib.

Sonra ¢ixis eden Sadr Ferhad Abdullayev bildirib ki, Xocali
soyqirimi qurbanlarinin xatiresini incosenat vasitasile yasatmaq
togdirelayiq haldir.

Sergide, hom¢inin Azarbaycan Dovlet Ressamliq Akademi-
yasinin prorektoru, taninmis heykoltoras, Xalq ressami, profes-
sor Fuad Salayev istirak edib.

Sedr sorginin Konstitusiya Moahkemasinde toskiline gore
Azoarbaycan Dovlet Ressamliq Akademiyasina togokkiiriinii bil-
dirib.

Daha sonra Forhad Abdullayev Ermenistan-Azerbaycan Dag-
liq Qarabag miinaqisesi zamani bas vermis on dehsetli hadiselor-
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don biri olan Xocali faciesinden danisib. Qeyd edilib ki, Xocal
soyqirimi ermani sovinistloerinin azerbaycanlilara qars1 XIX-XX
osrlorde hoayata kecirdiklari etnik tomizlema siyasetinin terkib
hissesidir. 1992-ci il fevralin 25-don 26-na kegon geco Azoarbay-
can xalqina qars1 an dohsetli vo qanli facie — Xocalt soyqirimi
toradilib. Ermenistan silahli qlivvelerinin bir gecode azearbay-
canlilara qars1 torotdiklori dehsetli qirgin naticesinde 613 nafer,
o climladen 106 qadin, 63 usaq, 70 nafor yasli insan gatle yetiri-
lib, 1275 dinc sakin girov gotiiriiliib, 150 nafor itkin diisiib.

Sadr vurgulayib ki, Ulu Onderin tesebbiisii ile 1994-cii il fev-
ralin 24-de Milli Maclis “Xocal1 Soyqirimi Giinii hagqinda™ ge-
rar gobul edib ve beloliklo Xocal1 soyqirimina ilk defe siyasi ve
hiiquqi qiymet verilib. Umummilli Lider bu soyqirimi hagqinda
haqigetlerin diinya ddvletlerine ve beynealxalq teskilatlara cat-
dirilmasi istigamatinde meaqsadyonli ve davamli addimlar atib,
beynalxalq ictimaiyyoti ermani terrorizmina qarsi tosirli todbir-
lor gérmaya ¢agirib.

Konstitusiya Moahkemasinin Sadri qeyd etmisdir ki, Xocal
soyqirimi barade haqigatlerin diinya ictimaiyyatine ¢atdirilma-
s1 birbasa dovletimizin basc¢is1 ilham Dliyevin tapsiriglar1 ve ne-
zaroti altinda hayata kegirilir. Dévletimizin bas¢is1t Ermanistan-
Azorbaycan Dagliq Qarabag miinaqisesi, homg¢inin Xocali soy-
qirimt ile bagl haqigatleri biitiin beynalxalq tribunalardan diin-
ya ictimaiyyaotinin diqgeatine ¢atdirir. Mohz bu addimlarin saye-
sinde son illorde Ermenistan-Azerbaycan Dagliq Qarabag mii-
naqisesinin, o ciimladen Xocal1 faciasinin beynalxalq alomda
tanidilmasi istiqgameatinde sistemli is aparilir.

Forhad Abdullayev diqqeate catdirib ki, fevralin 15-de 56-c1
Miinxen Tahliikasizlik Konfransinda Dagliq Qarabag miinaqise-
si ile bagh kecirilon panel-miizakirelorde dovletimizin basgisi
Dagliq Qarabagin Azerbaycan oarazisi oldugunu hem tarixi, hom
beynoalxalq hiiquq, hem de beynslxalq birliyin mdévqgeyi kon-
tekstinde diinya ictimaiyyatinin diqqgetine bir daha c¢atdirdi.
Azearbaycan Prezidenti tarixe ekskurs ederok ve beynoalxalq hii-
quq normalarina istinad ederok Dagliq Qarabagin tarixi ve hii-
quqi cohatden Azerbaycana moxsus olmasini biitiin diinyaya bir
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daha stibut etdi. Sedr vurgulayib ki, Miinxen Tohliikasizlik
Konfransi ¢ar¢ivesinde Ermenistan-Azarbaycan Dagliq Qara-
bag miinaqisasi barede haqigetloerin bir daha beynalxalq birliyin
diggetine catdirilmasi son derace 6nemli hadise oldu.

Konstitusiya Mahkemasinin Sadri Xocali soyqiriminin diin-
yaya catdirilmasi istiqgametinde Heyder Oliyev Fondu terafin-
don hayata kegirilon miithiim layihoalori qeyd edib, Azerbaycan
Respublikasinin Birinci vitse-prezidenti xanim Mehriban Sliyevanin
bu sahadeki misilsiz xidmatlorini xiisusi vurgulayib. Diqgate
catdirilib ki, mahz bu ugurlu fealiyyet neaticesinde hazirda diin-
yanin bir sira Olkeleri, hemg¢inin beazi beynslxalq teskilatlar
Xocal1 gotliaminin soyqirimi kimi taninmas1 barade gorarlar qo-
bul etmislor. Bu soylorin naticosindoe artiq diinya ictimaiyyaoti
Xocal1 faciasi, torpaqlarimizin zebt edilmasi ilo bagli daha ¢ox
molumathdir.

Forhad Abdullayev Xocali soyqiriminin beynoalxalq alomde
taninmasinda Heydoer Oliyev Fondunun vitse-prezidenti Leyla
Oliyevanin xidmetlorini do diqgete catdirib. Mehz Leyla Sliyevanin
tosobbiisii ile 2008-ci il may ayinin 8-den baslanmis “Xocaliya
odalat!” beynsalxalq kampaniyast Xocali soyqirimi haqqinda
haqigetlerin diinya ictimaiyyetine c¢atdirilmasinda miihiim rol
oynayib.

Sedr Ferhad Abdullayev Xocalida azerbaycanlilara qars1 er-
moni silahlt destelorinin hayata kegirdiyi kiitlovi qirginin soyqi-
rim1 olmasini beynoalxalq hiiquq normalarinin tesdiglediyini vo
bu ganli cinayati toradenlerin layiqli cezalarini almalarinin va-
cibliyini vurgulayib. Bu istiqgametde hoyata kecirilon todbirlor-
de Azerbaycan hiiqugsiinaslarinin da lizerine diisen vezifalor-
don danigsan Konstitusiya Mehkemaesinin Sadri diqqeate catdirib
ki, har birimiz Xocal1 soyqirimi, eloco do Ermanistan-Azarbay-
can Dagliq Qarabag miinaqisesi ile bagli haqigeatlerin diinya ic-
timaiyyatine ¢atdirilmasi, soyqirimi toredenlarin layiqli cezala-
rin1 almalar1 istigamatinde seylerimizi artirmaliyiq.

Konstitusiya Mehkemasinin qonagir — gorkemli heyksltoras,
Azarbaycan Respublikasinin Xalq ressami Fuad Salayev todbir-
do ¢ix1s edorok bildirib ki, Xocalida bas veron hadiselor Azor-
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baycan xalqmnin faciesidir. Lakin bu facie xalqumizin miibarize
ozmini qira bilmeadi. Fuad Salayev qeyd edib ki, Azerbaycan
Dovlet Ressamliq Akademiyasinin gonc rassamlari sargide tog-
dim olunmus resm isleri vasitesile Xocali soyqiriminin agrisini
oks ediblar. Xalq ressami ¢ixisinin sonunda vurgulayib ki, Xoca-
lida bas veren facioe bir do heg¢ bir zaman tekrar olunmamalidir.

Todbirin sonunda Sodr Forhad Abdullayev gonc ressamlara,
yaradici, 6z vatenini sonsuz deracada seven istedadli insanlara,
eloco do Azerbaycan Dovlet Ressamliq Akademiyasinin rekto-
ru Omor Eldarova ve prorektoru Fuad Salayeve Konstitusiya
Moahkomaesi adindan derin tosekkiiriinii bildirib.
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SOFO9RLOR

2020-ci il fevral ayinin 3-do Konstitusiya
Mohkamasi sadrinin basciliq etdiyi niimayanda
heyoati Strasburqda safords olub

Azoarbaycan Respublikasi Konstitusiya Mehkemasinin sadri For-
had Abdullayevin basciliq etdiyl niimayende heyeti beynelxalq
moahkame-hiliquq seminarinda, habelo Insan Hiiquqlar iizre Avropa

Mohkoemaesinin 2020-ci il tizro mahkomsa ilinin ag¢ilisina hasr olunan
rosmi todbirlerde istirak etmak ii¢iin Strasburqda seferde olub.
Insan Hiiquglar iizre Avropa Mahkemasinin, Avropa dlkalerinin
Konstitusiya ve Ali maehkemslerinin sadr ve hakimlerinin istiraki
ile kegirilmis beynalxalq mehkame-hiiquq seminarinda gender bo-
raborliyi, sosial imtiyazlardan istifade etmok hiiququ, elm ve texno-
logiya, sexsi malumatin saxlanilmasi, biotexnologiya ve diger hii-
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quqi masalalorle baglh cixislar edilib, miizakireloer aparilib. 2020-ci
il lizre moahkeama ilinin agilisina hasr olunan tadbirde ise Avropa
Maohkomasinin sadri Linos-Aleksandr Sisilianos Avropa Mahke-
mosinin 6ton il gobul etdiyi gorarlarin icmalin1 taqdim edib.

Sefor ¢orcivesinde bir sira 6lkalerin Konstitusiya mehkemalari-
nin sadrleri ile gorisler kecirilorak, hiiquqi meselaler otrafinda fi-
kir miibadilesi aparilmigdir.
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