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Farhad ABDULLAYEV
Azarbaycan Respublikasi
Konstitusiya Maohkamasinin sadri

Azdrbaycan Respublikas1 Konstitusiyasinin
qabul edilmasindan 22 il kecir

“Biz ela bir layiho hazirlamali va
nahayat, ela bir Konstitusiya qabul
etmaliyik ki, o, miistaqil
Azarbaycan Respublikasinin
demokratik prinsiplor asasinda
uzun miiddat sabit yasamasini
tamin edan 9sas Qanun, tarixi
sonad olsun”,
Heydar OLIYEV
Azdrbaycan xalqinin
Umummilli Lideri

22 il bundan Once Azerbaycanin
miiasir dovletgiliyinin tarixinde miisto-
. qillik, suverenlik, demokratiya ve diin-
yovilik kimi deyerlerin ebadi ve don-
moz oldugunu bayan eden 6lkemizin
Osas Qanunu — Konstitusiyast gobul
~ edilib.

Azarbaycanin ilk miistaqil Konstitusiyasi xalqimizin iimummilli lideri
Heydar Sliyevin bilavasite rehbarliyi ilo hazirlanaraq 1995-ci il noyabr
aymin 12-de iimumxalq sesvermasi yolu ile gabul edilib. Konstitusiyanin
Preambulasinda bayan edilib ki, “Azerbaycan xalqi 6ziiniin ¢oxasrlik
dovleteilik ananalerini davam etdirorak, biitiin comiyyatin vo har kesin
firavanliginin tomin edilmasini arzulayaraq, adalatin, azadligin ve tohlii-
koasizliyin barqoerar edilmasini istoyarak, ke¢mis, indiki vo galocak nasil-




ler garsisinda 6z masuliyyetini anlayaraq™ bu shemiyyatli senadi gobul
etdi. Konstitusiyanin goabulu Azerbaycanda, hemginin vetondas comiy-
yotinin bargerar edilmosi, ohalinin layiqli hayat soviyyesinin, votondas-
larin hiiquq ve azadliglarinin temin olunmasi {i¢iin harterafli zemin ya-
ratd1, 6lkemizin hiiquqi, siyasi, iqtisadi ve diger sahelorde inkisafinin go-
locoak istigamatlorini miloyyonlosdirdi. Yeni Konstitusiyanin gobul edil-
mosi xalqimizin tarixen formalagsmis dovlet¢ilik enanalerine uygun olan
vo eyni zamanda, 6lkemizds miiasir diinyanin talablerine cavab veron
demokratik, hiiquqi ve diinyavi dovlat quruculugu, pliiralizm asasinda si-
yasi sistemin ve hiiquq sisteminin inkisafi ticiin méhkem 6ziiliin yaradil-
mast baximindan miihiim hadise oldu.

Azarbaycanin ganunvericilik sisteminin biinévrasini toskil eden,
Azarbaycan Respublikasinda an yliksek ve birbasa hiiquqi qiivveye ma-
lik olan Konstitusiya 6lkade siyasi sabitliyin, milli siilhiin ve barisigin qa-
rant1 kimi ¢ixis edir, hliquqi-siyasi miinasibatlar sistemine vo hiiquq dii-
stincoesine ohamiyyetli tosir gostoerir. Konstitusiya dovlet qurulusunun
osaslarini, soxsiyyet, comiyyat vo dovlet arasinda miinasibatlorin hiiqu-
qi ¢orcivalarini, siyasi sistemin toskili prinsiplorini, hakimiyyatlorin bo-
linmasini, hakimiyyet orqanlarmin teskili, selahiyyetleri ve fealiyyot
qaydalarimi miieyyenlosdirir, insan hiiquglar1 ve azadliglarinin tominati
ilo baghh miithiim meselslori tonzimloyir. Dovlet qurulusunun baslica
prinsiplarini miieyyean etmoakloe yanasi, Konstitusiya hem de ictimai ma-
raqlarin qorunmasi magsadile comiyyet hayatinin miixtalif sahealoerine
dovlatin miidaxilesinin meyarlarini ve bele miidaxilenin yol verilo bilon
hadlarini deqiqlesdirir, bu sahade dovlet siyasetinin limumi istigamatlo-
rini miayyon edir.

Konstitusiya Azerbaycan Respublikasinda xalqin dévlet hakimiyyaeti-
nin yegane monbayi oldugunu elan edir, 6z miigodderatin1 sarbast vo
miistaqil hall etmayi vo 6z idareetmo formasini miieyyon etmoayi Azor-
baycan xalqinin suveren hiiququ kimi tesbit edir. Hom¢inin 9sas Qanun
Azoarbaycan dovletini demokratik, hiiquqi, diinyavi, unitar respublika
elan edir, insan ve vetondas hiiquqlarinin ve azadliglarinin, Azarbaycan
Respublikasinin vetondaslarina layigli heyat seviyyesinin tomin olunma-
sii1 dovlatin ali magsedi kimi tesbit edir.

Konstitusiya qurulusunun xiisusiyyetlerinden biri kimi iqtisadi foaliy-
yot azadlig1, miilkiyyoat ndvlerinin miixtalifliyi ve onlarin boraber miida-
fiesine verilon tominat, her bir sexs ti¢iin layiqli heyat seraitinin ve azad
inkisafin tomin olunmasina istigametlonmis sosial dovlet konsepsiyasi
olke Konstitusiyasinda genis oksini tapib. Dovlatgiliyin Osas Qanunu
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xalqin vo har bir vetondasin rifahinin yiikseldilmesini, onun sosial miida-
fiasinin vo layiqli hayat seviyyesinin qaygisina qalmagi dévlatin {izerine
vozifo olaraq qoyur. Konstitusiyada qeyd edildiyi kimi, Azerbaycanda iq-
tisadiyyatin inkisafi miixtelif miilkiyyat novlerine osaslanaraq xalqin ri-
fahmin yiikseldilmesine xidmet edir, Azarbaycan dovleti bazar miinasi-
botlori asasinda sosialyoniimlii iqtisadiyyatin inkisafina serait yaradir,
moadoaniyyatin, tohsilin, sehiyyanin, elmin, incesenatin inkisafina yardim
gostorir, xalqumizin tarixi, maddi ve manavi irsini qoruyur.

Konstitusiyada insan ve vetendas hiiquglariin ve azadliglarinin mii-
dafiesinin, 6lke vetondaslarina layiqli heyat seviyyesinin tomin edilme-
sinin Azarbaycan dovlatinin ali magsedi kimi miieyyenloasdirilmasi, dov-
lotin tizerine har keasin hiiquglarinin ve azadliglarinin miidafiesine tomi-
nat vermok vezifosinin qoyulmasi miistosna ehemiyyat kasb edir. Bu, o
demokdir ki, azad cemiyyetin aparicit qlivvesi olan insan amili 6lke
Konstitusiyasinin digqet markezinde durur. Har bir demokratik comiyye-
tin osas xlisusiyyetlorini insan hiiquqlar1 ve azadliglarinin taninmasi ve
onlarin real teminati mexanizmloarinin mévcudlugu toskil edir. Comiyye-
tin toraqqisi yalniz insanin ali deyer, onun hiiquq ve azadliglarinin toemin
edilmesinin ise dovlatin baslica vezifasi kimi gobul edildiyi halda miim-
kiindiir. Bu menada aminlikle deye bilerik ki, baseriyyatin uzun iller ar-
zindo nail oldugu ohomiyyaetli deyarlorden olan insan ve vetondas hii-
quglarinin ve azadliglarin, habelo onlarin reallasdirilmasinin imumi
mexanizmloarinin genis sokilda tasbit edilmesi 6lke Konstitusiyasinin an
miithiim nailiyyetloerinden biridir. Bu, hem do Azerbaycanin demokratiya
ideallaria vo bageri deyarlare sadigliyinin gostericisidir.

Konstitusiyanin en bdyiik fasli olan {igiincii fesli biitlinliikle insan ve
vatondas hiiquglarina ve azadliglarina hesr edilib. Homin fasilde demok-
ratik, hiiquqi dovletde temin edilmesi zoruri olan hiiquqlar ve azadliglar,
onlarin reallagdirilmasi mexanizmlori, habelo ayri-ayri hiiquqlarin bey-
nalxalq standartlara miivafiq olaraq qanuni meahdudlasdirilmasinin yol
verilen hadleri nazerde tutulub. Konstitusiyada insan ve vetendas hiiqug-
larinin ve azadliglarin genis siyahisi tosbit edilmoklo yanasi, homin hii-
quglar1 ve azadliglar1 gbzlemak ve qorumaq ganunvericilik, icra ve moah-
komo hakimiyyati orqanlarinin borcu olaraq miieyyenloasdirilib.

Moalum oldugu kimi, Konstitusiyanin asas hiiquqi @lametlorinden biri
onun sabitliyidir. Konstitusiya mezmunu sabit olan, uzunmiiddatli foaliy-
yot liclin nezarda tutulan aktdir. Bununla bels, ictimai miinasibatlorin in-
kisafi prosesi, miiasir diinyada comiyyetde vo dovletde bas veran doyi-
sikliklor konstitusiyalarin da zeruret yarandiqda tokmillesdirilmasini, on-
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lara miioyyon olavelerin vo deayisikliklorin aparilmasini labiid edir.
Bu da tesadiifi deyil, ¢linki Konstitusiyanin gebulu zamani onun tonzim-
etmo predmetini togkil edon ictimai miinasibatler ve bu miinasibeatlorin
torkib hissesi olan hiiquqi, siyasi, sosial ve iqtisadi veziyyet zaman keg-
dikco doyisir. Bu baximdan 6lkemizde mehkemae-hiiquq islahatlarinin
hayata kecirilmasi, insan hiiquglar1 ve azadliglarinin daha semersli qo-
runmasi konstitusiya islahatlarinin aparilmasii zeruri edib.

Mbohz hoamin zaruratden irali galerak 2002-ci il 24 avqust ve 2009-cu
il 18 mart tarixlorindoe kecirilmis referendumlar neaticesinde Konstitusiya-
nin matnind shomiyyatli elavelar ve doyisiklikler edilib. Konstitusiya is-
lahatlar1 Azarbaycanin hiiquq sisteminin inkisaf etmis dovletlorin hiiquq
sistemina vo beynalxalq hiiquq normalarina uygunlasdirilmasi, 6lkemiz-
do demokratiklogsmo proseslorinin daha da genislondirilmasi, insan hii-
quglarinin ve azadliglarinin daha semarali miidafie olunmasi magsedle-
rine xidmat edib.

Tesadiifi deyil ki, referendum yolu ilo Konstitusiyaya edilon alave vo
doeyisikliklarin esas qismi insan hiiquq ve azadliglarinin mazmununun
genislondirilmasine xidmet edirdi. Bu istigamatde hoayata kegirilon hiiqu-
qi islahatlar insan hiiquq ve azadliglarinin daha semersli iisul ve vasite-
lorle miidafie olunmasini, insan hiiquqlarinin toeminatlarimin biitiin novle-
rinin tokco qanunvericilikde tasbit olunmasina deyil, ham da praktiki ce-
hatden giindalik hoyatda reallagdirilmasina sorait yaratdi.

Onu da xtisusi vurgulamagq istordim ki, ulu 6nder Heyder Sliyevin to-
sobbiisii vo siyasi iradesi ile hayata ke¢irilmis 2002-ci il referendumu ne-
ticasinde 9Osas Qanuna edilmis doyisikliklorden sonra Azarbaycan Res-
publikasinin Konstitusiya Mehkemasine miiraciat etmoak hiiququna ma-
lik subyektlorin dairesi ehemiyyaetli derecede genislonib. Bu doyisiklik-
lerin mentiqi davami olaraq 2004-cii il yanvar aymin 8-do “Konstitusiya
Mahkoemasi haqqinda” yeni Qanunun qlivveye minmasi ilo Azerbaycan-
da ilk dofe olaraq konstitusiya sikayati institutunun tetbiqine baslanilib,
eloco do Azorbaycan Respublikasinin Insan hiiquglari iizre miivekkiline
(ombudsmana) ve mehkemalere Konstitusiya Mahkemasine bilavasito
miiraciat etmak imkani verilib. Bu giin Konstitusiya Mehkomaesine veri-
lon konstitusiya sikayetlorinin insan hiiquq ve azadliglarinin miidafiasi-
nin on faydali ve semerali mexanizmlarinden biri oldugunu eminlikls
deyo bilerik. Belo ki, konstitusiya nozarati orqanina fordi qaydada miira-
ciot etmak imkani insan hiiquqlarina konstitusion seviyyeda riayet edil-
masinin tominatinin vacib vasitelerinden biridir.



Azerbaycan Respublikasinin Prezidenti Ilham Sliyevin tosebbiisii ilo
2016-c1 il sentyabr aymin 26-da kegirilmis imumxalq sesvermasi yolu ilo
Konstitusiyanin motnine ohomiyyatli olavelor vo doyisiklikler edilib.
Qeyd etmok yerinoe diiser ki, referendum xalq hakimiyyetinin ve xalqin
iradesinin bilavasite tozahiirli olmaqla, dovlet ve her bir vetendas tigiin
on vacib masaloalerin imumxalq sesvermasi yolu ile halli formasi kimi
demokratiyanin miihiim institutudur. Son referendumda olde edilon nati-
calor dovlatimizin bascis1 ilham Bliyevin rehbarliyi ile hayata kegirilon,
Olkemizin dayaniql inkisafina ve sosial rifahin temin olunmasina yone-
lon siyasetin Azerbaycan xalqi torafinden birmenali destoklondiyini nii-
mayis etdirdi.

Konstitusiyaya alave ve doayisikliklor miixtelif saholori ohate etmoaklo
ali dovlat hakimiyyaeti, mehkeme hakimiyyeti orqanlarinin ve beladiyye-
lorin isinin tokmillesdirilmasine, insan hiiquqglar1 ve azadliglarinin daha
somarali tomin olunmasina, hiiquq ve azadliglarin miidafiesinde dovlet
vo beladiyyalarin masuliyyatinin artirilmasina yonalib. Yena do Konsti-
tusiya islahatlarinin boytiik bir qismi bilavasite insan hiiquq ve azadligla-
rinin qorunmast ile bagli olub. Belo ki, comiyyat inkisaf etdikco veton-
daslarin 6lkemizin siyasi, iqtisadi ve sosial hayatinda istiraki genislonir
ve yeni mazmun qazanir. Konstitusiyada tesbit edilmis hiiquq ve azadlig-
larin tominat mexanizmlorinin do zamanin teleblorine uygun tokmillos-
dirilmesi labiid olur.

Bu manada Konstitusiyanin 24-cii maddasine insan loyagatinin qorun-
masi1 vo ona hdrmat edilmasi, hiiquqlardan sui-istifadeye yol verilmomae-
si prinsiplorinin alave edilmesi; 25-ci maddesine saglamliq imkanlar
mohdud olan soxslerin hiiquqlarinin gorunmasi ile bagli miiddeanin sla-
vo edilmasi; 32-ci maddesinde soxsi toxunulmazliq hiiququ, yoni fordi
molumatlarin qorunmasina etibarli tominat yaradilmasi; 36-c1 maddesin-
do emak miiqavilasi asasinda isloyon sexslorin hiiquglarinin miidafiesi
mogsadile qanunla miieyyen edilmis hallar istisna olmagla, lokautun ga-
dagan edilmesi; 60-c1 maddasinde hiiquq ve

azadliglarin inzibati vo mehkeme tominatinin giiclondirilmasi ve di-
gor miitoraqqi alave ve dayisiklikler xilisusi geyd olunmalidir. Dovlat or-
qanlarinin vetendaslara, onlarin hiiquqlar1 ve azadliglarinin miidafiesine
miinasibatde mesuliyystinin artirilmasi, hiiquq ve azadliglarin mehdud-
lagdirilmasinin dovlet terefinden goézlonilon naticeye miitonasibliyi prin-
sipinin Konstitusiya normalar1 qisminde tesbit edilmasi 6lkemizde insan
hiiquglarina ve onlarin temin olunmasina gosterilen yliksek diggetin te-
zahitiriidiir.



Hiiquq ve azadliglarin mehkemse teminati ilo bagli Konstitusiyanin
60-c1 maddasinin yeni redaksiyada verilmesi, hiiquq ve azadliglarin meh-
komo miidafiesi ilo yanasi, inzibati qaydada da miidafiesine tominat ve-
rilmesi, her kesin isine qorazsiz yanasilmasi vo homin ise inzibati icraat
vo mahkema prosesinda aglabatan miiddetde baxilmasi hiiququnun, her
kosin inzibati icraat vo meahkeme prosesindo dinlenilmak hiiququnun
tosbit edilmasi olduqca miiteraqqi olavelerdir. Bu, 6lkemizde insan hii-
quglar1 ve azadliglarinin daha semarali ve tesirli miidafiesini, biitovliik-
do mehkema hakimiyyetinin daha effektiv foaliyyatini tomin edocok,
miimkiin siirlindiirmoagilik hallarmin qarsisin1 alacaq Konstitusiyanin
ohamiyyatli normalarindan biridir.

Azoarbaycanda dovlet idaraciliyi sisteminin daha da inkisafi meqgsadi-
lo Konstitusiyaya edilmis alave ve dayisikliklor 6lke Konstitusiyasinin
Preambulasinda oksini tapan niyyetlorin ve prinsiplorin hoyata kegiril-
mosine yonalib. Xiisusile do vitse-prezidentlik institutunun yaradilmasi
Azoarbaycanda dovlet idareetmasi sahasinde yeni ve olduqca vacib hadi-
sodir. Bu institut 6lkemizin yeni siyasi-hiiquqi inkisaf merhoalesine qo-
dem qoydugu ve asasli iqtisadi islahatlarin aparildigir miiasir dovrde ida-
roetma sisteminde somaraliliyin artirilmasi, 6lkemiz qarsisinda duran ve-
zifolerin reallasdirilmasi baximindan ehamiyyetlidir.

Ominlikle deye bilorik ki, Konstitusiyanin metnine edilmis biitliin de-
yisiklikloer vo olavelor Azerbaycanda demokratik prinsip ve deyerlerin
barqgoerar olmasinin, insana, onun hiiquq ve azadliglarinin teminatina gos-
torilon yiiksok diqgetin daha bir tezahiiriidiir. Konstitusiya islahatlar 61-
komizdo demokratiklogsma proseslorinin genislondirilmasi, insan hiiquq-
larinin ve azadliglarinin daha semerali miidafie edilmesi, comiyyeatdo
bergerar olan sabitliyin ve tohliikesizliyin, iqtisadi inkisafin méhkemlen-
dirilmesi moagsedloerine xidmet edir. Insan hiiquq ve azadliglari ilo bagh
Konstitusiyaya edilmis doyisikliklor 6lkemizin terafdar ¢ixdigi beynol-
xalq miigavilelerde, xiisusile de “Insan hiiquqlarmnin ve asas azadliglarn
miidafiesi haqqinda” Avropa Konvensiyasinin miiddealarindan, habelo
diger beynolxalq ¢oxtorofli miigavilolerden ireli gelon Insan Hiiquglari
lizro Avropa Mahkemasinin presedent hiiququnda oksini tapan prinsiple-
ro tam uygundur.

Xiisusi qeyd olunmalidir ki, 6lke Konstitusiyasinin, onun biitiin nor-
malarinin ve miiddealarimin 6zeyini mehz universal, demokratik deyerlo-
ro osaslanan hiiquqi, sosial dovlet konsepsiyasi, insan soxsiyyatine hor-
mot amili togkil edir. Olke Konstitusiyasi miisteqil dovletimizin inkisafi-
nin asas istiqgamatlarini ve prinsiplorini 6zlinde ehtiva edon hiiquqi senad
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kimi dovlet idareetmo mexanizminin tomsaline c¢evrilerok Azerbaycan
xalqmin rifahina xidmat gosterir. Konstitusiyanin gebulu 6lkemizde ge-
nismiqyasl qanunvericilik vo mehkema-hiiquq islahatlarinin hoyata ke-
cirilmasine vo tekmil ganunvericilik bazasinin formalasdirilmasina da
yol acib.

Hiiquq sisteminin foaliyyetinin miiasir ve miitoraqqi prinsiplor asasin-
da tekmillesdirilmesinden bahs ederken Azarbaycan Respublikasi Prezi-
dentinin “Penitensiar sahoado foaliyyetin tekmillesdirilmesi, coza siyase-
tinin humanistlesdirilmasi ve comiyyatden tocridetms ilo alagedar olma-
yan alternativ coza vo prosessual macburiyyet todbirlorinin totbiginin ge-
nislondirilmasi barede” 2017-ci il 10 fevral tarixli Serencamini xiisusi
geyd etmoak lazimdir. Dovletimizin bascisinin imzaladigi bu Serencam
votondaglarin hiiquq ve azadliglarinin miidafiesi ve tomin olunmasinin
adalet miithakimasinin 8sas maqgsadlerindan biri oldugunu bayan edorak,
doévletimizin demokratik doyerlera daimi sadigliyini bir daha tesdiq edir.
Hoamin Serencamin icrasinin tomin olunmasi ile elagadar

“Azorbaycan Respublikasinin Cinayat Macellesinde doyisiklikler
edilmasi haqqinda™ Azerbaycan Respublikasi Qanununun layihesi hazir-
lanaraq miizakirayo toqdim edilib, Qanun layihasi Azerbaycan Respubli-
kasmin Konstitusiya Moahkemesine gonderilib ve atrafli tohlil olunub.
Toqdim olunan Qanun layihasinde coza siyasetinin humanistlogdirilmesi
mogqsadils bir sira cinayatlorin dekriminallasdirilmasi, cinayetlorin sank-
siyalarma azadligdan mehrumetmoyo alternativ azadligin mehdudlasdi-
rilmasi coza noviiniin olave olunmasi, torodilon emalin ictimai tohliiko-
liliyi maddi ziyanla bagl olan hallarda vurulmus ziyan tamamile 6denil-
dikde habsle alagadar olmayan getimkan tedbirlarinin tetbiqi ve azadlig-
dan mehrumetmayo alternativ cozalarin toyin olunmasinin osaslarinin
miioyyenlasdirilmasi iglorinin aparilmasi miisbat qiymatlondirilmalidir.

Miiasir miisteqil Azerbaycan dovlatinin qurucusu, ulu 6nder Heyder
Oliyevin siyasi rohbar kimi Azarbaycan xalqina verdiyi boytk tohfelor-
den biri dovleteilik tariximiz ti¢lin yeni olan konstitusiya nezarati orqani-
nin yaradilmasi ve inkisafi olub. Azarbaycan Respublikasi1 Konstitusiya
Mbohkamaesinin asas magsadi Konstitusiyanin aliliyini temin etmak, har
kosin oasas hiiquq ve azadliglarim1 miidafie etmokdir. Mahkemoamiz
Konstitusiyanin ve ganunlarin ona verdiyi selahiyyetlor ¢ar¢ivesinde go-
bul etdiyi gorarlarla bu maqgsedleri hayata kegirir vo dlkemizin milli hii-
quq sisteminin inkisafina 6z tohfesini verir. Foealiyyete basladigi dovrden
Konstitusiya Mahkomasi tizerine diison vezifelorin 6hdesinden layiqin-
co golmoaya caligib, insan hiiquglarinin ve azadliglarinin daha semerali
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hoyata kecirilmasine imkan veroen gorarlari ilo qisa miiddetde ictimaiy-
yotin etimadin1 qazanib.

Bu giin Azerbaycan Respublikasinin Konstitusiya Mahkeamasi har bir
hiiquqi dovlatde oldugu kimi, kifayat goder genis selahiyyatlor dairasine
malik miuasir konstitusiya nazarati orqanidir. Konstitusiya Meahkemasi-
nin asas solahiyyaetlari sirasinda ganunvericilik voe icra hakimiyyeti or-
qanlarmin normativ aktlarmin, beladiyye ve mahkema aktlarmin Konsti-
tusiyaya ve hiiquqi qiivvesine gora daha {istlin olan aktlara uygunlugunun
yoxlanilmasi, Azerbaycan Respublikasinin qiivveye minmemis dovlatle-
raras1t miigavilelarinin Konstitusiyaya uygunlugunun yoxlanilmasi, Azer-
baycan Respublikasinin hokumatloraras1 miiqavilelorinin Konstitusiyaya
va ganunlara uygunlugunun yoxlanilmasi, Konstitusiyanin ve qanunlarin
sorhi, qanunvericilik, icra vo mehkoma hakimiyyetlori arasinda selahiy-
yotlar bolgiisii ile bagli miibahiselorin holl edilmasi xiisusi yer tutur. G6-
rindiiyii kimi, Konstitusiya Moahkemesi terofinden heyata kecirilon
konstitusiya nazaratinin yurisdiksiyasina normativ hiiquqi aktlarin genis
spektri daxildir. Bu ise biitiin ganunvericilik sistemine konstitusiya neza-
rotinin hayata kecirilmasi, Konstitusiya ve ganunlarin normalarinin serhi
vasitasile hiiququn inkisafi ve hiiquq tetbigetms tocriibasinin istiqamat-
londirilmasi baximindan olduqca ehomiyyaetli funksiyalarin reallagdiril-
mas1 demakdir.

Foaliyyet gostordiyi illor arzinde Konstitusiya Mehkemaesinin Plenu-
mu torafinden gobul edilmis gorarlarda Konstitusiyanin osaslari, onun
aliliyi ve birbasa qiivvesi, respublikamizin terofdar ¢ixdig1r beynalxalq
miiqavilalerin miiddealari, habele insan hiiquglarinin ve azadliglarinin
prioriteti prinsipi nezare alinmaqla miihiim hiiquqi mévqeler formalagdi-
rilib. Bu giinedek Konstitusiya Mehkemasinin Plenumu terafinden timu-
milikde 363 gerar ve 90 gorardad gebul edilib. Homin gerarlarin boyiik
hissesi birbasa ve ya dolayisi ile mehz insan hiiquglarinin ve azadliqlari-
nin hayata keg¢irilmasi ile bagl olub.

Konstitusiya Mohkemasi Plenumunun an son gorarlarindan biri olan
“Icra haqqinda” Azerbaycan Respublikasi Qanununun 20-ci maddesinin
sorh edilmasina dair” 2017-ci il 10 oktyabr tarixli Qoarar1 Baki1 Apellyasi-
ya Mahkomasinin miiraciati asasinda gobul edilib. Homin Qorarda Ple-
num miibahiselerin mehkema aidiyyati masalasinin ganunvericilikdo
aydin ve daqiq gosterilmesinin insan ve vetondas hiiquq ve azadliglari-
nin mehkema teminati baximindan shemiyyaetini vurgulayaraq qeyd edib
ki, mehkems aidiyyaeti adalat
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miihakimesinin hayata ke¢irilmasi zamani sexsin hiiquglarinin ve qa-
nuni maraglarinin prosessual teminatlarina zemanat veran sortlorden bi-
ridir vo qanunla deqiq miieyyon edilmslidir. Oks toqdirde bu veo ya diger
isin hans1 mehkems icraati qaydasinda baxilmasi ile bagl geyri-miioy-
yonlik yaranmis olar. Belo geyri-miioyyonlik iso mohkemo torafinden
aglabatan miiddetde baxilmasinda ¢atinlik yarada, son naticede sexsin
pozulmus hiiquglarinin barpa edilmasini geyri-miimkiin ede biler.

Konstitusiya Mahkemasinin Plenumu qgeyd edib ki, mehkema miida-
fiesi hiiququ bir terefden her kesin pozulmus hiiquglarinin ve azadligla-
rinin barpast magsodilo mahkemaye miiraciat etmok hiiququnu, diger to-
rofden iso mehkemalarin hemin miiraciatlore aglabatan miiddatde bax-
maq vo adalatli gorar gebul edarak, onlarin vaxtinda icrasina nozarat et-
mok vezifesini miioyyoanlosdirir. Bu masels ilo bagli Konstitusiyanin
129-cu maddesinin miiddealar1 boylik ehomiyyete malikdir. Homin mad-
denin taleblarine gore, mehkemenin gobul etdiyi gerarlarin icrast mac-
buridir. Mehkemae gerarinin icra olunmamasi ganunla miieyyen edilmis
mosuliyyet yaradir. Qanuni qiivveye minmis mehkemse aktlarinin mac-
buriliyi onlarin biitiin dovlet orqanlari1 ve vezifali sexsler torefinden qa-
nunla miieyyen edilmis qaydada her hansi haldan asili olmayaraq, icra
edilmasini nezards tutmagla yanasi, belo aktlarin qanunsuz ve asassiz ol-
masi ehtimallari ilo bagli icra mehdudiyyaetlorinin yaradilmasini vo ma-
neoalorin toradilmesini qadagan edir.

Konstitusiya Mahkemasinin Plenumu avvelki hiiquqi mévgelorine is-
tinaden bir daha vurgulayib ki, qganuni qiivveye minmis mehkems qora-
rinin icrast mohkeme miidafiesi hiiququnun terkib hissesi olmaqla pozul-
mus hiiquglarin barpasinda xiisusi 6nem dasiyir. Belo ki, mahkemae qo-
rarinin vaxtinda ve diizgiin icra olunmamasi biitovlilkkde mahkeme mii-
dafiesi hiiququnun hayata kecirilmesini somarasiz vo gobul olunmus qo-
rar1 ohamiyyetsiz edar.

Homin Qoerarda Konstitusiya Mehkemesinin Plenumu “Icra haqqmn-
da” Azerbaycan Respublikasi Qanununun bazi miiddealarini miilki pro-
sessual qanunvericiliklo alagoli sokilde tohlil ederak belo naticoye golib
ki, adigekilon Qanuna edilmis deyisikliklere asasen, icra senadi iizrs ic-
raata xitam verilmasi selahiyyoti mehkemalorden alinaraq icra qurumu-
na verilse de, qanunverici mehkemaye 6z togobbiisii ilo icra memurunun
icraata xitam verilmosi barade gerarinin qanuniliyini yoxlamaq solahiy-
yoti verib. Icra sonadi iizre icraata xitam verilmasi barede gerarin icra so-
nadini vermis mahkemayo gondorilmesi ve bu mehkemayae 6z tosabbii-
sti ilo hemin gerarin qanunvericiliyin teleblarine uygun olub-olmamasi-

13



n1 yoxlamagq selahiyyetinin verilmasi son naticade iso baxmis mehkomao-
nin gorarin icrasina nazarati tomin etmok moaqgsadi dasiyir. Konstitusiya
Maoahkoemaesinin Plenumu icra senadi lizre icraata xitam verilmasi barodo
gerarin 3 giin miiddetinds icra senadini vermis mahkemeaye gonderildi-
yini vo hemin mahkemayse bu gorarin qanuniliyini yoxlamaq selahiyye-
tinin verildiyini, hemginin “Icra hagqinda” Qanunun 20.2-ci, 20.4-cii vo
20.5-ci maddslerinin sistemli alagede ve normativ vehdatde oldugunu
noazoaro alaraq, teroflorin do hemin gerardan mehz icra senadini vermis
moahkemayoe sikayat vermasini qanuna uygun hesab edib. Oks hal icra
moemurunun icra sonadi lizro icraata xitam verilmasi barede qorar ilo
bagli miixtalif mehkemsa qgorarlarinin gebul edilmasina sebab ola biler.

Qeyd edilmelidir ki, Konstitusiyaya asasen Konstitusiya Mehkemasi
mohkeme hakimiyyetinin ayrilmaz hissesi olaraq 6z fealiyyetini diger
mohkoemeolarle six emoakdasliqda hoyata kegirir. Mohkomsalor torofindon
Konstitusiya Maehkemasina daxil olmus miiraciatlerde hiiquq tetbigedici
organlar {i¢iin mithiim shemiyyeat dasiyan masalelera toxunulur. Homin
masalalers aydinliq getirilmasi, onlarin agiglanmasi ve yaxud resmi sorh
edilmasi son naticede bir ¢ox hallarda neinki mahkemeler iigiin, eyni za-
manda, hiiquq miihafize organlarinin isi ticlin praktiki shemiyyeat dasiyir.

Konstitusiya Mehkemasi Plenumunun V.Quliyevin sikayeti iizro qo-
bul edilmis 2017-ci il 7 sentyabr tarixli Qorarinda ise preyudisiya institu-
tunun shamiyyati vurgulanib. Preyudisialliq mehkeme aktinin ganuni
qiivvesinin tokzibedilmazliyi, miistosnalig1 vo

macburiliyi kimi keyfiyyot gostoricilorinin neticesidir. Preyudisiya
institutu mehkema aktlarina yeniden baxilmasinin qarsisinin alinmasina,
mohkema tacriibasinde eyniliyin, sabitliyin ve hiiquqi miiayyenliyin te-
min edilmasine yonalib. Preyudisiallig1 tonzim edon normalar siibut et-
mao prosesini sadalesdirmayae, islore baxilma miiddetinin qisaldilmasina,
moahkemolarin, eloce do mahkema prosesi istirak¢ilarinin vesaitine qo-
naot edilmesine yonelib. Preyudisiya institutunun osas funksiyasi eyni
faktiki hallar arasindaki qarsiligh elageni ve mehkemse gorarlari arasin-
daki sabitliyi tomin etmokdir. Qoararda vurgulanib ki, preyudisiya institu-
tunun miilki prosesde eyni faktiki hallar arasindaki garsiliqli elageni te-
min etmoak funksiyasinin mahiyyati eyni faktiki hallarin tokraren, lizum-
suz olaraq aragdirilmasi ve onlar barasinde yeniden naticoye galinmasi-
nin qarsisini almaqdan ibaratdir.

Konstitusiya Moahkemesi Plenumunun diger gerarlarindan biri de
Azerbaycan Respublikasmin Insan hiiquglar {izre miivekkilinin (om-
budsmanin) sorgusu asasinda gobul edilib. “Omanstlorin sigortalanmasi
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haqqinda” Azerbaycan Respublikasi Qanununun 27.3-cii maddesinin
Azarbaycan Respublikasi Konstitusiyasinin 13-cii maddasinin I hissasi-
no, 29-cu maddosinin I, II vo III hissalorine, 149-cu maddosinin I vo III
hisselarine uygunlugunun yoxlanilmasina dair” 2017-ci il 6 iyul tarixli
Qorarinda geyd olunub ki, dovlet vetondaslarin iqtisadi veziyyetini daha
da yaxsilasdirmagq, fiziki soxslerden emanate gabul olunmus pul vesaiti-
nin itirilmasi riskinin garsisini almaq, maliyye ve bank sisteminin sabit-
liyini ve inkisafin1 temin etmok maqsedils bir sira todbirler hayata keci-
rib, emanatcilarin miilkiyyet hiiquglarinin temin edilmasi magsadile si-
gorta hadisesi bas verdikde emanatlor iizre kompensasiyanin 6denilme-
sini nozorde tutan “©Omanotlorin sigortalanmasi haqqinda” Azerbaycan
Respublikasinin 2006-c1 il 29 dekabr tarixli Qanunu gebul edilib, Azer-
baycan Respublikasi Prezidentinin 2007-ci il 9 fevral tarixli Formanina
asason ©Omanatlorin Sigortalanmasi1 Fondu yaradilib.

Konstitusiya Mehkemasinin Plenumu ganunvericilik normalarini teh-
lil ederak geyd edib ki, sigorta hadisesi bas verdikde Fond teraefinden har
bir istirak¢1 bankda sigortalanmis emanet lizre kompensasiyanin 6donil-
moasi he¢ do bank emanatinin gaytarilmast ve ya Fondun bankin 6hdeli-
yini 0z tizerind gotiirmasi anlamini vermamalidir. Fond terafinden kom-
pensasiya emanat¢inin pul vesaitini itirmesi riskinin qarsisini almaq
mogqsadile yarana bilocek mehdudiyyaetlorin ovezi kimi 6denilir. Belalik-
lo, Fondun asas magseadi qoyulan emanatlorin miilkiyyet kimi geri qay-
tarilmasi deyil, emanatcilorin banklarda olan emanatlorini sigortalamag-
la onlara deye bilacek maddi ve menavi ziyani on qisa miiddatde gqanun-
vericiliklo miioyyonlosdirilmis qaydada kompensasiya etmoklo 6lkenin
maliyya vo bank sisteminin inkisafina dastok olmaqdir. Omanstgiler si-
gorta hadisasi bas verocayi toqdirde kompensasiyalarin 6denis sortlori
barade ovvealcodon malumatlandirildiglar: tig¢lin kompensasiyanin milli
valyutada 6denilmasi onlarin konstitusiya hiiquqlarinin pozulmasi kimi
giymatlendirilmemsalidir. Belo ki, bank emanati miigavilesinde sigorta
hadisesi bas verdikde kompensasiyanin 6denilmesi qaydasi ve sertlori
barode miiddealar ks olunmalidir. Konstitusiya Mehkemaesinin Plenu-
mu, hemg¢inin geyd edib ki, kompensasiyalarin 6denilmasinde milli val-
yutaya tstiinliikk verilmasi Azerbaycan Respublikasinin pul vahidi olan
manatin sabitliyine nail olunmasini, onun aliciliq gabiliyyatinin méh-
komlondirilmesini tomin eden valyuta siyaseti ilo baghdir.

Vatondaslarin hiiquglarinin miidafiesi ile bagli bir megami xtisusi vur-
gulamaq istordik. “Azerbaycan Respublikasinin Menzil Macellosinde
deyisiklikler edilmesi haqqinda™ Azerbaycan Respublikasinin 2017-ci il
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13 iyun tarixli Qanunu ile Menzil Macellasine ¢oxmenzilli binalarin ida-
ro olunmasi qaydalari ile baglh olave ve doyisiklikler edilib. Homin Qa-
nunun totbiqi ile alagedar Azarbaycan Respublikasi Prezidentinin 2017-
ci il 14 iyul tarixli Fermani ilo ¢oxmenzilli binalarin idare edilmaesi ilo
bagli qanunvericiliyin teleblarinin pozulmasina gore inzibati masuliyyet
mieyyon edon ganun layihesinin hazirlanmasi, coxmenzilli binalarin ida-
ro olunmasi qaydasinin miioyyonlasdirilmasi

Azarbaycan Respublikasinin Nazirlor Kabinetine tapsirilib. Homin
Formana osasen, coxmenzilli binalarin idare olunmasi qaydalarinda,
hamginin yasayis sahoasine vo kommunal xidmatlore gore (o climleden
qeyri-yasayis saholori ilo yasay1s saholori arasinda forqi miioyyen etmok-
lo) haqqin miieyyen edilmasi; ¢oxmaenzilli binalarin idare edilmeasinde
yarana bilocek problemlarin tocili halli magsedile, yasayis sahasine go-
ro yigilan haqqin miieyyen hissesi asasinda ehtiyat fondun yaradilmasi
vo ondan istifade; coxmenzilli binalarin idars olunmasi ¢argivesinde ida-
roedici subyektlor torafinden {iciincii soxslorle miigavilalerin (o climle-
den emek miigavilalerinin) baglanmasinin ¢oxmenzilli binalarin sahe
miilkiyyatcilori (sakinlori) ile avvelcadoan razilasdirilmasi; ¢oxmenzilli
binalarin idareedici subyektlorinin sahe miilkiyysetcilorine (sakinlore)
vaxtasirt hesabat vermaosi; vozifolorin icra edilmemaesi vo ya laziminca
icra olunmamasina goéro coxmenzilli binalarin idaraedici subyektlorinin
vo sahe miilkiyyaetcilorinin (sakinlerin) maddi measuliyyeti vo s. masale-
lorin oksini tapmasi nezards tutulub. Azerbaycan Respublikasinin Prezi-
denti Ilham Oliyevin bu Fermani coxmenzilli binalarda yasayan sexsle-
rin hiiquglarinin miidafiesi baximindan boyiik ehemiyyet dasiyir.

Yeri golmiskon, geyd etmok istordik ki, dovletimizin basg¢isinin For-
maninda tosbit edilmis aktual moasaloyo dair Konstitusiya Mehkemasi
Plenumunun V.Olasgerovanin sikayeti tizre 2015-ci il 29 dekabr tarixli
Qorar1 gobul olunub. Vetendasin konstitusiya sikayotinin asas dolili ¢ox-
monzilli binada imumi amlakin saxlanmasi ve temiri iizre xorclarin
monzil ganunvericiliyinin teloblorine uygun hoyata kegirilmomasi ilo
olagadar olub. Konstitusiya Mehkemasinin Plenumu Azerbaycan Res-
publikasinin menzil ganunvericiliyinin miivafiq normalarmin tahlilini
apararaq qeyd edib ki, coxmenzilli binanin sahe miilkiyyet¢ilori iimumi
omlakin saxlanmasi vo tomiri lizro xorclori, habelo kommunal xidmetle-
ro goro haqq1 yazili miiqavile asasinda 6demslidirler. Bununla bagl qe-
rarda xiisusile vurgulanib ki, bele miigavilalerde miieyyen olunan xerc-
lor vo xidmet haqlar1 goriilen islere ve xidmatlore uygun hesablanmali,
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real qiymatlori oks etdirmali, eloce do saha miilkiyyatcilorinin sosial, 1g-
tisadi vo maddi veziyyati nazers alinmaqla aydin ve aglabatan olmalidir.

Konstitusiya Mahkemaesinin Plenumu, hemg¢inin geyd edib ki, mahkea-
moler ¢oxmenzilli binalarda kommunal xidmetleri hayata kecgiron ida-
roedici toskilatlarin fealiyyaeti ilo baglh yaranan miibahiselori hall edor-
kon, homin togkilatlar terefinden iimumi istifadede olan sahsalerde sorf
edilon tabii inhisarda olan mallarin (qaz, elektrik, su ve s.) qiymatinin Ta-
rif Surasi terefindon miieyyen edilmis satis qiymatlorine miivafiq olaraq
kommunal xidmetlere daxil edilmesine xiisusi diqqget yetirmolidirlor.

Konstitusiya Mehkemaosi, homg¢inin konstitusiya adalet miithakimasi-
nin miiasir tendensiyalarin1 davamli olaraq izleyir ve fealiyyatinde totbiq
edir. Azarbaycan Respublikasinin terafdar ¢ixdigi beynolxalq sazisler,
Insan Hiiquglari iizre Avropa Mehkemaesinin presedent hiiququ ve xarici
konstitusiya nazarati orqanlarinin gabaqcil mahkema tocriibosi dyronilir
vo Konstitusiya Mehkemasinin gorarlarinda onlara istinadlar edilir. Bu,
hom ganunvericilik sisteminin ayrilmaz torkib hissesi kimi miivafiq bey-
noalxalq miiqavilelerin tetbiq edilmosinin zoruriliyinden irali golir, hom
do Mahkemanin movqgeyinin daha da zenginlagdirilmasine ve diizglin
osaslandirilmasina xidmat edir.

Qarsidan golon 2018-ci ilde Konstitusiya Mehkemasi 20 illik yubile-
yini qeyd edocok. Foaliyyot gostordiyi iller erzinde Konstitusiya Moahke-
mosi Konstitusiyanin fundamental prinsiplarinin tomin edilmesi, insan
hiiquqlarinin ve azadliglarinin miidafiesi sahesinde semerali foaliyyeti
ilo ali dovlet orqanlar sirasinda 6z layiqli yerini tutmaga nail olub.

Mohkamanin foealiyyeti ulu 6nder Heydor Oliyev torafinden asas1 qo-
yulmus ve bu giin Azerbaycan Respublikasinin Prezidenti ilham Sliyevin
rohberliyi il ugurla davam etdirilen demokratiklosma ve quruculuq pro-
seslori naticesinde miimkiin olub. Ominlikle deye bilerik ki, Konstitusi-
ya Mahkeamasi Azarbaycanda demokratik, hiiquqi dovlatin ayrilmaz atri-
butuna, Konstitusiyanin hiiquqi miidafiesi mexanizminin semarali ele-
mentino c¢evrilib.

Oz foaliyyeti vo qobul etdiyi qorarlari ilo Konstitusiya Mehkemasi
Konstitusiyanin aliliyini temin edir, insan ve vetendas hiiquglarinin ve
azadliglarinin miidafiesinde ganunvericilik vo mehkems tacriibasinin
birliyini miihafize edir, hiiquq sisteminin inkisafina tohfaler verir. Bu iso
bir daha gostorir ki, Konstitusiyanin aliliyinin tomin olunmas1 hiiquq ve
azadliglarin miidafie edilmasi ile ayrilmaz ve six alaqedadir. Konstitusi-
ya Mahkoamaesinin faaliyyate baslamasinin 5 illiyi miinasibatile ulu 6nder
Heydor Oliyevin, Azorbaycan Respublikasinin Prezidenti [Tham Bliyevin
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Mbohkamenin 10 illik yubileyi, ham¢inin Azerbaycan Respublikasi Kons-
titusiyasinin 20 illik yubileyi ilo bagh gondardiyi tobrik mektublarinda
Maoahkomenin foealiyyatine yiiksok qiymat verilmasi, homg¢inin etimadin
niimayis etdirilmoasi hamimiz ii¢iin olduqca qiirurvericidir.

Qeyd olunanlar bir daha gdsterir ki, Azarbaycanin dovlet ve comiyyaet
hayatinin biitiin sahalorini ohato edon genismiqyasl islahatlar, tereqqi vo
quruculuq prosesloari 6z menbayini mehz Azerbaycan Respublikasinin
Konstitusiyasindan gotiiriir. 9sas Qanunda tasbit edilmis prinsip veo isti-
gamatlar 6lkemizde siyasi, hliquqi, iqtisadi, sosial ve digar sahalerds da-
vamli inkisafin elde olunmasina zemin yaradir.

Foroh hissi ilo qeyd edilmalidir ki, bu giin Azarbaycan dovleti 6z in-
kisafinin keyfiyyotco yeni, daha yiiksok morholoesine godem qoyur. Olke
igtisadiyyat1 dinamik inkisaf edir, infrastruktur ve sosialyoniimlii layihe-
lor ugurla hayata kegirilir, insan kapital1 inkisaf etdirilir, xalqimizin rifa-
h1 yiikselir. Olkemiz diinya miqyash tedbirlere ugurla ev sahibliyi edir vo
regionun lider dovleti kimi beynoalxalq miqyasda s6z sahibino gevrilir.
Diinya birliyi Azarbaycani sivil, tolerant, demokratik ve aciq comiyyoto
malik olan bir dovlet kimi taniyir. Azerbaycan dovleti imumbeseri vo
multikultural deyerlare, hiiquqi dovlet ideallarina, adalet ve humanizm
prinsiplorine sadiqliyini, insan vo vetondas hiiquqlarint ve azadliglarini
qgorumaq azmini daim niimayis etdirir. Bu giin sabitlikdon mehrum edil-
mis diinyada oyani sahid oldugumuz biitiin bu ugurlar Azerbaycan Res-
publikasmin Prezidenti ITham Bliyevin ve Birinci vitse-prezident xanim
Mehriban Sliyevanin adlari ile baglhdir.

Ominik ki, dovletimizin bascis1 ITham Oliyevin rehberliyi ilo Azer-
baycanin toraqqisi, 6lkemizde demokratik, hiiquqi dovlet quruculugu vo
hiiquq sisteminin inkisafi prosesine, Konstitusiyanin aliliyinin tomin edil-
mosi, insan hiiquqlarinin ve azadliglarinin daha semerali miidafiesi isine
Konstitusiya Mahkemasi 6z foaliyyati ilo bundan sonra da tohfaler ver-
mokdoe davam edoacak.

Fiirsotdon istifade ederak olamatdar bayramlar 9 noyabr — Dovlet
Bayragi Giinii vo 12 noyabr — Konstitusiya Giinii miinasibatile Konstitu-
siya Mehkemaesi adindan Azerbaycan vetondaglarini tebrik edir, xalqimi-
za xosboxt hayat vo firavanliq arzulayiriq.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azdrbaycan Respublikasi Miilki Macallasinin 228.5-ci maddasina
3sason amald galan istifads hiiququna xitam verilmasina dair

29 mart 2016-ci il Baka sohori

Azorbaycan Respublikasi Konstitusiya Mohkomaosinin Plenumu
Forhad Abdullayev (sodr), Sona Salmanova, Siidabs Hosonova, Rovson
Ismayilov (moruzagi-hakim), Ceyhun Qaracayev, Mahir Muradov va
Kamran Sofiyevdon ibarat torkibdo,

mohkomo katibi Elmaddin Hiiseynovun,

maraqli subyektlorin niimayondslori Sirvan Apellyasiya Mohko-
mosinin hakimi Tofiq Heydorovun, Azorbaycan Respublikasi Milli
Maclisi Aparatinin Igtisadi ganunvericilik s6basinin bas maslohatgisi
Vasif Omiraslanovun,

ekspert Baki Dovlot Universitetinin Hiiquq fakiiltosinin Miilki hiiquq
kafedrasinin dosenti, hiiquq tizro folsofo doktoru Sorvar Siileymanlinin,

miitoxassis Azorbaycan Respublikasi Ali Mohkomaosinin Miilki
Kollegiyasinin hakimi Olasgor Oliyevin istiraki ilo

Azarbaycan Respublikast Konstitusiyasinin 130-cu maddasinin
VI hissosino miivafiq olaraq xiisusi konstitusiya icraati lizro agiq
mohkomos iclasinda Sirvan Apellyasiya Mohkomosinin miiraciati
osasinda Azorbaycan Respublikast Miilki Macollosinin  228.5-ci
maddasing asason omolo golon istifado hiiququna xitam verilmasinin
Azorbaycan Respublikasi Konstitusiyasinin 29-cu maddosi baximindan
sorh edilmasino dair konstitusiya isino baxdi.

Is iizro hakim R.Ismayilovun moruzosini, maragl subyektlorin
nlimayondolorinin vo miitoxassisin ¢ixislarini, ekspertin royini dinloyib,
1s materiallarin1 arasdirtb miizakiro edorok, Azorbaycan Respublikasi
Konstitusiya Mohkomasinin Plenumu
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MUODYYON ETDI:

Is materiallaridan goriiniir ki, iddiagi ©.Abdullayev Neftcala rayon
Mohkomaosindo cavabdeh M.Hiiseynovaya qarsi iddia qaldiraraq, onun
xiisusi miilkiyyotinds olan iki otaqli yasayis sahasindon istifads hiiququna
xitam verilmoklo manzildon ¢ixarilmast barade gatnams qgobul edilmasini
xahis etmisdir. Bu zaman miilkiyyatci toraofindon cavabdehs kompensasiya
toklif olunmamusdir.

Neftcala rayon Mohkomosi toroflor arasinda ailo miinasibatlorine 2009-
cu ildo xitam verilmosini, cavabdehin iso 2011-ci ildon miibahisali
moanzilds yasamamasini miioyyan etmisdir. Mohkomanin 27 iyul 2015-ci il
tarixli gotnamasi ilo iddia tolobi tomin edilmisdir.

M.Hiiseynova Neftcala rayon Mohkomosinin qeyd olunan
gotnamosindon narazi qalaraq apellyasiya sikayoti vermisdir.

Sirvan Apellyasiya Mohkomosi Azorbaycan Respublikasinin
Konstitusiya Mohkomasino (bundan sonra — Konstitusiya Mohkomasi)
miiraciot edorok, Azorbaycan Respublikast Miilki Macallosinin (bundan
sonra — Miilki Macallo) 228.5-ci maddosino osason omolo golon istifado
hiiququna xitam verilmasinin Azarbaycan Respublikasi Konstitusiyasinin
(bundan sonra — Konstitusiya) 29-cu maddosinin II hissasi, Azorbaycan
Respublikast Manzil Macallasinin (bundan sonra — Manzil Macallasi) 30,
34 vo 82.3-cii maddolori vo Miilki Macollonin 228.2-ci maddasi
baximindan oslaqgali sokildo sorh olunmasini xahis etmisdir.

Miiraciotdo gostorilir ki, Miilki Macallonin 228.5-ci maddosino asason
omolo golon yasayis binasinin torkib hissasindon istifado hiiququnun hoyata
kecirilmomosi halinda ona xitam verilmosinin sortlori qanunvericilikdo
miioyyon olunmamisdir. Miilki Macallonin 228.2-ci maddossinin ikinci
climlasinin monasina gora iso bu hiiquga xitam verilmosi kompensasiya
verilmoklo miimkiindiir.

Sirvan Apellyasiya Mohkomosinin qgonastino gora, gqanunverici belo
kompensasiyanin verilmasini yalniz manzildon istifads edildiyi toqdirds
miimkiin hesab edir. Hazirki isdo miioyyon edilmisdir ki, manzilo istifado
hiiququnu alds etmis soxs uzun miiddet homin manzildon istifado etmomis
vo basqa yerdo yasamisdir. Milkiyyotci torofindon ona garsi iddia
qaldirildiqda iso o, istifado hiiququna yalniz kompensasiya verilmoklo
xitam verilmasini tolob etmisdir. Halbuki, istifado hiiququna malik olan
soxs davamli suratdo basga yerdo yasayir.

Miiraciotedon 6z movqeyini asaslandirmaq ti¢iin Konstitusiyanin 29-cu
maddosinin II hissosindo tosbit edilmis miilkiyyatin he¢ bir ndviino
istlinliik verilmomasi prinsipine, Miilki Macallonin 228-ci maddosinde 6z
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oksini tapmig kompensasiya institutunun mahiyyatina va toyinatina, habelo
Monzil Macollasinin  82.3-cli maddosino istinad etmisdir. Monzil
Macollasinin geyd olunan maddosinin mozmununa osason, kirayagi vo
onun ailo tlizvlori basqa yasayis yerino kogdiikdo, dovlet vo boladiyyo
miilkiyyat¢i kimi yasayis sahosinin sosial kirays miigavilosini logv edo
bilor. Halbuki, xiisusi miilkiyyatcilorin belo hiiququ qanunvericilikdo
nozords tutulmamusdir.

Bununla yanasi, qanunverici kompensasiya verilmasini istifado
hiiququnun hoayata kegirilmasi ilo sortlondirmis, lakin istifado etmomonin bu
hiiququn saxlanilmasina tosirini agiqlamamisdir. Bu sobabdon homin
soxslor yasayis binasinin torkib hissoesindon istifado hiiququnu hoyata
kecirmadiyi togdirdo belo, miilkiyyat¢i bu hiiquga xitam verilmasi ticlin
kompensasiya 6domok mocburiyyotindo qalir.

Yuxaridakilar1 nozoro alaraq, Sirvan Apellyasiya Mohkomosi yasayis
binasinin torkib hissosi miilkiyyatcisinin ailo iizvlorinin vo digor soxslorin
yasayls sahosinin torkib hissosindon istifado etmomosi halinda
miilkiyyst¢inin mohkoms qaydasinda kompensasiya 6domoadon homin
soxslorin istifade hiiququna xitam verilmasini tolob etmasinin
Konstitusiyanmn, Miilki vo Manzil Macallslorinin geyd olunan maddslori
baximindan olaqgali sokildo sorh olunmasini xahis etmisdir.

Konstitusiya Mohkomasi Plenumunun iclasinda miioyyon olunmusdur
ki, mohkomso tocriibasindo Miilki Macallonin 228.5-ci maddasino asason
omolo golon yasayis binasinin torkib hissosindon istifado hiiququna
kompensasiya 6domodon xitam verilorkon Monzil Macallasinin 82.3-cii
maddosi analogiya tizra totbiq olunur.

Konstitusiya Mohkomasinin Plenumu miiraciotin mozmununu nozord
alaraq qgeyd edir ki, movcud konstitusiya isinin predmetini Konstitusiyanin
29-cu maddosi baximindan kegmis ailo lizvii torofindon Miilki Macallonin
228.5-ci maddasing asason amoalo golon yasayis binasinin torkib hissosindon
istifado hiiququnun hoyata kegirilmomasi miioyyan olunduqda, bu hiiquga
xitam verilmosinin sortlori togkil edir.

Konstitusiya Mohkomasinin Plenumu miiraciotlo bagli ilkin olaraq
miilkiyyot hiiququna mimkiin mohdudiyyastlorin hodlorini nozordon
ke¢irmayi vacib hesab edir.

Konstitusiyanin 29-cu maddosino asason, hor kosin miilkiyyot hiiququ
vardir. Miilkiyyast hiiququ, o ctimlodon xiisusi miilkiyyat hiiququ ganunla
gorunur. Hor kosin miilkiyyotindo dasinar vo dasinmaz omlak ola bilor.
Miilkiyyat hiiququ miilkiyyat¢inin tokbasma vo ya basqalar1 ilo birlikdo
omlaka sahib olmaq, amlakdan istifado etmok vo onun barasindo soroncam
vermak hiiquglarindan ibaratdir. He¢ kos mohkomonin qorari olmadan
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miilkiyyatindon mahrum edils bilmaz. Dovlat ehtiyaclart tiglin miilkiyyatin
0zgoninkilogdirilmasine yalniz qabaqcadan onun doyorini adalotli 6domok
sorti 1lo yol verilo bilar.

Miilkiyyst hiiququnun mozmunu Konstitusiyanin 13-cii maddosinin
miiddoalar1 nozoro alinmagla basa diistilmolidir. Votondas comiyyatinin
miithiim institutu olan miilkiyyat iqtisadiyyatin inkisafinin asasm togkil
edon on vacib amillorden biridir. Buna gora do miilkiyyot Konstitusiyanin
13-cli maddesi ilo toxunulmaz elan olunaraq dovlst torofindon qorunur.
Miilkiyyat hiiququ iso comiyyotdoki hor bir fordin azadliginin osast kimi
cixis edir, soxsiyyatin inkisafi li¢iin zoruri sortdir.

Bununla belo, geyd olunan hiiququn ohomiyyotino baxmayaraq, o
miitloq deyil vo mohdudlasdirila bilor. Nozors almaq lazimdir ki, miilkiyyot
insanin xiisusi maraqglarinin hoyata kegirilmosindo vacib funksiya
dasimagla yanasi, Konstitusiyanin 15-ci maddosinin mozmununa osason,
sosial yoniimli dovlotdo hom do miihiim sosial funksiyaya malikdir
(Konstitusiya Mohkomaosi Plenumunun “Azorbaycan Respublikas1 Miilki
Macoallasinin 107-2.1 vo 107-5.1-ci maddalorinin sorh edilmasine dair” 16
dekabr 2011-ci il tarixli Qorart).

Burada homg¢inin nozoro almaq lazimdir ki, Konstitusiyada miilkiyyot
hiiququ tosbit edilmokls yanasi, onun iimumi vo xiisusi mohdudiyyatlorinin
hadlori do miisyyon olunmusdur (Konstitusiyanin 13-cii maddssinin III
hissasi, 29-cu maddasinin II hissasi, 71-ci maddosinin II hissasi va
“Azorbaycan Respublikasinda insan hiiquq vo azadliglarinin hoyata
kecirilmasinin tonzimlonmasi haqqinda” Azarbaycan Respublikasinin
Konstitusiya Qanununun 3.3-cii maddosi).

Belo ki, miilkiyyot hiiququnun mohdudlasdirilmast ganungulugun
tolobino cavab vermoli, basqa soxslorin hiiquq vo azadliglarinin miidafiosi
maogsadils totbiq edilmali, miitonasib olmali vo bu konstitusiya hiiququnun
mahiyyatini doyismomalidir.

Bu ciir mohdudiyystin miimkiinliiyii vo onun xarakteri layiqli hoyat
soviyyasi do daxil olmagla konstitusiya ohomiyyatli doyarlorin miidafiasi
ilo sortlondirilmolidir. Votondasin sosial miidafiosi vo layigli hoyat
soviyyasinin gaygist dovlotin sosial sahoado konstitusiya mogsadlori
sirasinda gostorilmosi vo Konstitusiyada he¢ kosin yasadigi monzildon
gqanunsuz mohrum olunmasinin miimkiinsiizlilyliniin miioyyan edilmasi
monzil miinasibatlori sahasindo dovlotin siyasotinin vacibliyino vao
konstitusiya ohomiyyatli olduguna dolalot edir. Buna goro, konstitusiya
osaslar1 olan dovlotin monzil siyasoti iizro gobul edilon qorarlar
Konstitusiyadan irali golon sortlors riayot olunmagla, miilkiyyat hiiququnun
mohdudlasdirilmasi {igiin asas kimi ¢ix1s edo bilor. Lakin hor bir halda belo
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mohdudiyyst garsiya qoyulmus mogsado aglabatan sokildo miitonasib
olmagla miilkiyyat¢inin tizorino fordi vo haddon artiq yiikk qoymamalidir
(Konstitusiya Mohkomosi Plenumunun “Azorbaycan Respublikasinda
monzil fondunun 06zsllogdirilmasi haqqinda” Azorbaycan Respublikasi
Qanununun 1-ci, 5-ci vo 12-ci maddolorinin gorh edilmosino dair” 21
dekabr 2012-ci il tarixli Qorart).

Insan Hiiquqlart iizro Avropa Mohkomosi “Insan hiiquglarinin vo osas
azadliglarin miidafissi hagqinda” Konvensiyanin 1 sayli Protokolunun 1-ci
maddasinds tasbit olunan miilkiyyat hiiququ lizro oxsar hiiquqi mévqelor
ifado etmisdir. Belo ki, Mohkomoanin presedent hiiququna asason, 1 sayl
Protokolun 1-ci maddasinin birinci vo an miihiim talobi ondan ibaratdir ki,
miilkiyyotdon maneosiz istifado hiiququna dovlst hakimiyysti organi
torofindon edilon istonilon miidaxilo ganuni olmalidir. Qanunilik prinsipi
onu da noazords tutur ki, daxili ganunvericiliyin totbiq edilo bilon normalari
kifayot qodor olgatan, doqiq olsun vo totbiq edilorkon onlarin noticolorini
oncodon gormok miimkiin olsun. Konvensiya torofindon taniman hiiququn
vo ya azadligi hoyata kegirilmosino hor hansi miidaxilo legitim mogsad
dasimalidir. 1 sayli Protokolun 1-ci maddasine xas olan “adalstli balans”
prinsipi 6zliyiinds comiyyatin timumi maraginin movcudlugunu nozardo
tutur. Miilkiyyotdon maneasiz istifado etmok hiiququna miidaxilo zaman
comiyyatin Uimumi maraqlar1 ilo fordin osas hiiquglarinin miidafiosi
toloblori arasinda “adalotli balans” gozlonilmolidir. Konkret olaraq, dovlot
istonilon todbiri totbiq edarkan, ... tatbiq edilon vasitalorls garsiya qoyulan
moagsad arasinda aglabatan miitonasiblik olagasi olmalidir (Broniovski
Polsaya qars1 is lizro Boylik Palatanin 2004-cii il 22 iyun tarixli Qorari,
§147-148, 150; Skordino ltaliyaya qars1 is iizro Boyiik Palatanin 2006-c1 il
29 mart tarixli Qorari, § 93).

Bu hiiquqi movqelars asaslanaraq geyd olunmalidir ki, yasayis sahasino
miilkiyyst hiiququnun qanunverici torsfindon tonzimlonmaosi yasayis
sahosinin miilkiyyatgisinin ails tizvlori do daxil olmaqla miivafiq hiiquq
miinasibatlorinin biitiin istirak¢ilarinin hiiquq vo maraqlarmin odalatli vo
aglabatan tarazligi osasinda hoyata kecirilmolidir. Bu konstitusiya
mogsading ¢atmaq ti¢lin belo tonzimlomo hom do mohkomoalor torofindon
konkret igin faktiki hallarinin miioyyonlosdirilmasi vo arasdirilmasi, bu
hallarin osasinda yaranan vo ya yarana bilocok miixtolif hallarin nozora
alinmasi vo natico etibarilo konstitusiya hiiquq vo azadliglarin osassiz vo
haddon artiq mohdudlasdiriimamasi mogsadilo differensasiyalagdiriimig
(forgli) yanasmanin totbiq edilmosini miimkiin etmolidir. Bundan olava,
miivafiq hiiquq miinasibatlorinin istirak¢ilariin maraqglarmin odalostli vo
aglabatan tarazlagdirilmasi qiivvado olan hiiquqi tonzimetms sisteminin
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osasinda, biitiin hiiquq saholorinin normalar1 nozors alinmaqla hoyata
kecirilmolidir (Konstitusiya Mohkomosi Plenumunun “Azorbaycan
Respublikast Miilki Macallosinin 228.5-ci vo Azarbaycan Respublikasi
Monzil Macallasinin 30.4-cii maddslorinin sorh edilmosine dair” 8 oktyabr
2013-cii il tarixli Qorar1).

Miiracistdo galdirilan masalonin halli i¢iin Konstitusiya Mohkomaosinin
Plenumu Miilki Macallonin 228.5-ci maddasine asason omolo golon yasayis
sahasindon istifads hiiququnun hiiquqi mahiyyatinin vo amalo golmasinin
osaslarmin da miioyyan olunmasini zaruri hesab edir.

Konstitusiya Mahkamasinin Plenumu “Azarbaycan Respublikast Miilki
Mocallasinin 228.1 va 228.2-c1 vo Azorbaycan Respublikast Monzil
Macallasinin 30.1 vo 30.2-ci maddslorinin sorh edilmasinoe dair” 16 dekabr
2014-cti 1l tarixli Qorarinda Miilki Maoacollodo “istifade” soOziinlin
mahiyyotco miixtolif institutlarla bagli miiddoalarda genis sokildo
islodilmasini qeyd edorok, “istifado hiiququ” ifadesinin omlak hiiquglarinin
har hansi bir noviinii deyil, miioyyan bir hiiququn hoyata kegirilmo soklini
(formasini) ifads etdiyini gostormisdir.

Homin Qoararda hamg¢inin geyd olunmusdur ki, Miilki Macallonin 228-ci
maddosindo yasayis binasmin torkib hissosindon istifado etmok
solahiyyotini tomin edon hiiquq, miilki ganunvericilikdo mohdud osya
hiiquqlarina dair nozords tutulan biitlin xiisusiyyetlori 6ziindo oks
etdirdiyino gors, mohdud osya hiiququdur.

Bu hiiququn hansi név mohdud osya hiiququ oldugunun miioyyon
edilmasi masalasine goldikdo iso Konstitusiya Moahkomasinin Plenumu
hesab edir ki, Miilki Macallonin 228-ci maddosinds nozords tutulan hiiquq
mahiyyoat etibarilo servitutdur.

Azorbaycan Respublikasinin miilki gqanunvericiliyino goro, servitut bir
qayda olaraq dasinmaz ogsyanin digor dasmmmaz osya miilkiyyatgisinin
xeyring elod ylikli edilmasidir ki, bu zaman, servitut sahibi 6z miilkiyyatindo
olan daginmaz ogsyasindan basqa daginmaz osyanin servitutla yiikli hala
golmosi hesabina istifado etmokds giizost vo Ustiin imkanlara malik olur
(Miilki Macallonin 255.1 vo 255.6-c1 maddolori). Bunun tok istisnasi, Miilki
Moacallonin 255.8-ci maddasinds nozords tutulan soxsi servitutdur.

Miilki Macollonin 255.8-ci maddosinin mozmununa goro, servitut,
basqasinin miilkiyyotindo olan yasayis evinin bir hissosinin vo ya hamisinin
miioyyan bir saxsin xeyrind yiiklii edilmasi yolu il da yarana bilar va bu
zaman servitut sahibi homin evdon 6zl vo ailosi li¢lin yasayis sahasi kimi
istifado edo bilor. Soxsi servitut, istor yaranma sortlori, istor tiglincli soxsloro
qarst irali siiriilma, istorss do 6zgoninkilogdirilmasinin yolverilmoazliyi va s.
bu kimi xiisusiyyatlori baximindan dasinmaz osyanin miilkiyyatgisi xeyring
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olan servitutlardan forglonmir. Soxsi servitut miioyyon soxsin mdvcud
maraglarindan irali golon real ehtiyacini qarsilamaq mogsadilo tosis olunur
vo basqa soxsloro verilmir.

Soxsi servitut miigavilo azadligi vo miilkiyyot hiiququnun predmeti
barasindo miilkiyyatcinin sarbost soroncam vermo azadlifina sahib olmast
ndqteyi-nozorindon yalniz miilkiyyateinin ailo tizvlori tiglin deyil, istonilon
fiziki soxslor ticiin Miilki Macallonin 228.1 vo 228.2-ci maddolorindo
nazords tutulan qaydalar ¢orcivasinds tosis edils bilor.

Bu maddalars asason, aldo olunan istifads hiiququ 6z sahibins yalniz aid
oldugu yasayis sahasindon goxsi ehtiyacini garsilamaq imkanini tomin edir
(yasayis sahosindon fayda gotiirmok, yoni ovozli olaraq basqgalarinin
istifadosino vermok imkanini tomin etmir). Yasayis binasmin torkib
hissasindon istifade hiiququ olan soxs, miilkiyyotci do daxil olmaqla
istonilon soxsdon homin yasayis binasina olan hiiququnun pozulmasini
aradan qaldirmagi tolob edo bilor. Bu hiiquq basga soxsloro
0zgoninkilogdirilo bilmaz vo vorasalik gaydasinda vorasslora kegmir.

Qeyd olunan xiisusiyyatlor onu gostorir ki, Miilki Macallonin 228.1 va
228.2-ci maddslorinds nazords tutulan "istifade hiiququ" Miilki Macallonin
255.8-ci maddasinds nozards tutulan soxsi servitutla eyni hiiquqi mahiyyoto
malikdir. Bu naticoni Konstitusiya Mohkomasi Plenumunun “Azarbaycan
Respublikast Miilki Macallosinin 228.5-ci vo Azorbaycan Respublikasi
Monzil Macallasinin 30.4-cli maddoslorinin gorh edilmasino dair” 8 oktyabr
2013-cii 1l tarixli Qorarmma osason faktiki qiivvodon diismiis Miilki
Macallonin 228.5-ci maddasing ds aid etmoak olar.

Homin maddodo nozordo tutulan "istifados hiiququ'nun qiivvads olan
miilki ganunvericilikdo nizamlanan soxsi servitutdan tok forqi mahiyyot
baximindan deyil, sirf omolo golmo formasi baximindandir. Belo ki, Miilki
Macoallonin 228.5-ci maddasindo nazords tutulan "istifads hiiququ" notariat
qaydasinda miigavilo baglanilmadan, basqa sozlo, yasayis sahosi
miilkiyyatgisinin iradesi xaricindo vo reyestrdo qeydiyyat aparilmadan
yaranirdi.

Bu maddonin mazmununa gors ailo lizvlaorinin yasayis binasinimn torkib
hissasindon istifade hiiququnun omolo golmasi tiglin iki tomal sort tolob
olunur:

- yasayis binasiin torkib hissasinin miilkiyyatcisi 1lo birgs yasayan
soxslorlo onun arasinda etibarli ailo olagolorinin mévcudlugu. Bununla
bagli Konstitusiya Mahkomasi Plenumunun “Azarbaycan Respublikasi
Miilki Macollosinin 228.5-ci maddosine dair” 27 oktyabr 2008-ci il tarixli
Qorarinda gostorilmisdir ki, miilkiyyastci ilo birgo yasayan ailo lizvlorinin
yasayls binasinin torkib hissosindon onunla borabor istifado hiiququ
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miilkiyyotci ilo baglanan miigavilodon deyil, onunla etibarh ailo olagolori
osasinda yaranir;

- yasayis sahosino olan ehtiyacin1 bu miilkiyyat¢inin evindon istifado
etmoklo garsilamaq mocburiyyotindo olmasi. Belo ki, Miilki Macallonin
228.5-ci maddssinin mozmununa miivafiq olaraq, yasayis binasinin torkib
hissosindon istifado hiiququ miilkiyyotci ilo ailo miinasibatlorino xitam
verildiyi halda da saxlanilir.

Bu osaslar aradan qalxdigi andan miilkiyystcinin iradssing zidd olaraq
yasay1s sahasindon kegmis ailo iizviiniin istifado etmosi hiiquqi cohatdon
asassiz olar. Belo ki, hor hansi bir hiiququ amalo gatiran asasin aradan
galxmas1 homin hiiququn xitami ils naticolonir.

Miilki Macollonin 228.5-ci maddssinds istifado hiiququnun mahiyyat
etibarilo servitut oldugu nozors alinaraq qeyd olunmalidir ki, bu hiiququn
kompensasiya odomodon xitam1 zamani Miilki Macallonin "Servituta xitam
verilmosi" adlanan 262-ci maddosinin miiddoalarinin analogiya {izro totbiq
edilmosi miimkiin sayilmalidir.

Qeyd olunmalidir ki, miiraciotdo qaldirilan moasslonin holli zamani
mohkomo tacriibesindo qanunun analogiyasi iizro totbiq edilon Monzil
Macallasinin 82.3-cli maddesinin deyil, mohz Miilki Macallonin 262-ci
maddasinin miiddealarinin totbigi bu institutun mahiyyastindon irali golir.
Belo ki, qanunun analogiya iizro totbiqi zamam hiiquq miinasibatlori
arasinda ohomiyyatli oxsarliq olmalidir. Mohz bu ciir ohomiyyaetli oxsarliq
(eynicinslik) homin miinasibatlordsn birini tanzimloyan hiiquq normasinin
analogiya iizra diger miinasibatlora da totbigini miimkiin edir. Buna goro,
oxsar hiiquq normasi eyni hiiquq institutunda, hiiquq yarimsahosindo vo
sahasindo axtarilmalidir.

Miilki Macallonin 262-ci maddssinds sadalanan servituta xitam veril-
masinin asaslari sirasinda bazi xarici 6lkslorin ganunvericilik tocriibasindon
(Fransa Miilki Macallesinin 706-c1 maddesi; Kanada Kvebek vilayotinin
Miilki Macoallosinin 1191-ci maddosi; Polsa Miilki Macallosinin 293-cii
maddasi; Ukrayna Miilki Macallasinin 406-c1 maddassi) forqli olaraq, uzun
miiddot istifado etmomo noticosindo bu hiiququn xitami1 nozordo
tutulmamisgdir.

Miilki Macallonin 262.2-ci maddasina asasan, yliklii olan miilkiyyat¢inin
tolobi ilo servituta onun qoyuldugu osaslar aradan qalxdigina gors xitam
verila bilar. Bu maddonin miiddealar1 baximimdan Miilki Macallonin 228.5-
ci maddosino osason omolo golon yasayis binasmin torkib hissosindon
istifado hiiququnun sahibinin yasayis sahosino ehtiyaci aradan qalxdigi
togdirdo (masoalon, kegmis ailo iizviiniin digor daimi yasayis sahosino
koniilli suratdo kdgmasi; ev va ya digor yasayis sahosi tizorinds miilkiyyot
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hiiququ alds etmasi; nikaha daxil olaraq or-arvadin evino kd¢masi va s.)
homin hiiquga xitam verilmosi kompensasiya 0domodon miimkiindiir.
Burada nozors almaq lazimdir ki, Miilki Macollonin 262.2-ci maddosinin
monasina gora, Miilki Macallonin 228.5-ci maddosino asason omalo golon
istifado hiiququnun hoyata kegcirilmomasi 6z-6zliiyiindo (miistoqil olaraq)
homin hiiququn xitami {i¢iin osas deyil. Lakin uzun miiddot orzinds vo
davamli olaraq bu hiiquqdan koniillii istifads edilmomasi servitutun
qoyuldugu osaslarin aradan qalxdigi faktinin miioyyon olunmasi tiglin
xiisusi ohomiyyat dasiyir.

Moasalonin bels halli eyni zamanda Konstitusiyanin 29-cu maddasindo
tosbit olunmus miilkiyyot hiiququnun osassiz mohdudlasdirilmasinin
qarsisint alar. Belo ki, homin hiiququ mohdudlagdiran har bir todbirin
ganuni osast olmalidir. Buna miivafiq olaragq homin osasin aradan
qalxdigina baxmayaraq, mohdudiyyotin hoyata kecirilmosinin davam
etdirilmasi miilkiyyat hiiququnun pozulmasina sabab olar.

Konstitusiya Mohkomasinin Plenumu miiraciotdo galdirilan mosalonin
konstitusiya shomiyyatini nozoro alaraq, qeyd etmayi zoruri hesab edir ki,
mohkomoalor Miilki Macallonin 228.5-ci maddosino osason amolo golon
istifado hiliququna xitam verorkon hor bir halda miivafiq hiiquq
miinasibatlorinin biitiin istirak¢ilarinin hiiquq vo maraqlarmin odalatli vo
aglabatan tarazligin1 gozloyorok, konstitusiya hiiquglarinin osassiz vo
haddindon artiqg mohdudlasdirilmasinin qgarsisini almalidirlar. Buna gérs do
maohkamalar torafindon bu miibahisalors baxilarkan isin faktiki hallar1 daqiq
miioyyanlosdirilmali vo arasdirilmali, o climlodon yasayis binasinin torkib
hissosindon istifado hiiququ hoyata kecirilmodikdo, onun sobablori
aydinlagdirilmali, bu xiisusat digor hallarla birlikdo mocmu gaydada todqiq
olunmal1 vo mohkomeonin miivafiq gorarinda osaslandirilmalidir.

Bu monada xiisusilo geyd olunmalidir ki, kegmis ailo {izviiniin yasayis
sahasindon istifado etmok zorurotinin moévcudluguna baxmayaraq,
miilkiyyat¢inin vo digor manzil sakinlorinin onun bu hiiququndan istifade
etmosini miimkiinsiiz etdiyi qanuna zidd hallar miisyyon olunduqda,
kecmis ailo iizviiniin istifado hiiququna kompensasiya ¢donilmadon xitam
verilo bilmoz.

Gostarilonlora asason, Konstitusiya Mohkomaosinin Plenumu asagidaki
naticalora golir:

- Miilki Macallonin 228.5-ci maddosinoe osason amolo golon kegmis ailo
lizviiniin yasayis binasinin torkib hissosindon istifado hiiququna miivafiq
kompensasiya 6donilmodon xitam verilmosi homin hiiququn oldo
edilmosini zoruri edon osas (yasayis sahosino ehtiyac) aradan qalxdiqda
miimkiindiir.
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Belo miibahisalora baxilarkon mohkomalor torafindon isin faktiki hallari,
o climlodon istifado hiiququnun hoyata kegirilmomaosinin sobablori dogiq vo
hartorafli arasdirilmali vo mohkomso aktinda asaslandirilmalidir.

Kegmis ailo lizviiniin yasayis binasinin torkib hissasindon istifado etmok
ehtiyacinin olmasina baxmayaraq, miilkiyyotci vo (vo ya) monzilin digor
sakinlori onun hamin yasayis sahosindon istifadoesini miimkiinsiiz etdiyi
hallarda, bu hiiquqa yalniz miivafiq kompensasiyanin 6édenilmasi sorti ilo
xitam verilo bilar.

Azorbaycan Respublikasi Konstitusiyasinin  130-cu maddosinin VI
hissosini, “Konstitusiya Mohkomosi haqqinda” Azorbaycan Respublikasi
Qanununun 60, 62, 63, 65-67 vo 69-cu maddolorini rohbor tutaraq,
Azorbaycan Respublikasi Konstitusiya Mohkomasinin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikasi Miilki Macallasinin 228.5-ci maddasine
osason omolo golon kegmis ailo {izviinlin yasayis binasimin torkib
hissosindon istifado hiiququna miivafiq kompensasiya 6donilmodon
xitam verilmasi homin hiiququn slds edilmasini zoruri edon asas (yasay1s
sahosing ehtiyac) aradan qalxdigda miimkiindiir.

Belo miibahisaloro baxilarkon mohkomalor torofindon isin faktiki
hallari, o ciimladan istifade hliququnun hoyata kecirilmomasinin
sobablori doqiq vo hortorofli arasdirilmali vo mohkomo aktinda
asaslandirilmalidir.

2. Kegmis ails {izviiniin yasayis binasinin torkib hissaesindon istifado
etmok ehtiyacinin olmasina baxmayaraq, miilkiyyost¢i vo (vo ya)
monzilin digor sakinlori onun homin yasayis sahasindon istifadosini
miimkiinsiiz etdiyi hallarda, bu hiiquqa yalniz miivafiq kompensasiyanin
O0donilmasi sarti ilo xitam verilo bilar.

3. Qorar dorc edildiyi giindon qlivvoya minir.

4. Qorar “Azorbaycan”, “Respublika”, “Xalq qgozeti”, “Bakinski
rabogi” gozetlorindo vo “Azorbaycan Respublikast Konstitusiya Mohko-
mosinin Malumati”nda dorc edilsin.

5. Qorar gotidir, heg bir orqan vo ya soxs torofindon logv oluna, doyis-
dirils vo yaxud rosmi tofsir oluna bilmoaz.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

IMIOCTAHOBIEHMHWE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBANIZKAHCKOWM PECITYBJIUKU

O npexpanieHny NpaBa NOJb30BAHNS, BOSHHKAIOIIEr0 HA OCHOBA-
HuU cTaTtbu 228.5 I'pa:knanckoro Kogekca Aszep0OaiiixaHcKoii
Pecny0imnku

29 mapta 2016 roga ropon baky

[Tnenym Koucturynuonnoro Cyna AzepOaiimxanckoi PecryOnuku B
cocrae dapxama AbOmymiaeBa (mpexacenarens), Consl CaaMaHOBOH,
Cynabwr T'acanoBoit, PoBmana HWcmaitnoBa (Cyabs-IOKIaauuK),
Jlxelixyna ["apamgxaeBa, Maxupa Mypanosa u Ksampana llaguesa

C ydacTueM cekperaps cyaa dnbmsaanHa ['ycelinosa,

NpEeACTAaBUTENIE  3aMHTEPECOBAHHBIX CYOBEKTOB —  CYIbH
[HupBanckoro anemisiiimonHoro cynaa Toduka ['eitnaposa, r1aBHOToO KOH-
CYJIBTAHTa OT/eJIa DKOHOMHUYECKOT0 3aKOHOAaTenbCcTBa Anapara Muiiu
Memxnuca AzepOaiimkanckoit Peciyonuku Bacuda Amupacnanosa,

JKCTepTa — AOLEeHTa Kadeaphl TPakIaHCKOTO IMpaBa IOPHINYECKOTO
¢dakynbreTa BakMHCKOTO rocyqapCTBEHHOTO YHHMBEpPCUTETa, JOKTOpa
¢dunocoduu no npasy Cepsepa CyneliMaHIIbI,

cnenuanucra — cyapu ['paxknanckoil kxomteruun BepxoBHoro Cyna
Azepbaitmkanckor Pecriyonuku Aneckepa Anvesa,

B cootBeTcTBUM C 4YacThio VI crateu 130 Konctutyuum AsepOaii-
mxaHckol PecryOnuku Ha ocHoBaHuM oOparienus [llupBanckoro amein-
JISIMOHHOTO CyJla B OTKPBITOM CYyJA€OHOM 3aceJaHuU MO 0COOOMY KOH-
CTUTYLIHUOHHOMY IPOU3BOJICTBY PACCMOTPEN KOHCTUTYLIMOHHOE JEJI0 O
TOJIKOBAaHNUU IPEKpPALICHUsl IpaBa IOJIb30BaHUSA, BO3HMKAIOLIEIO Ha
ocHoBaHMM cTaThu 228.5 T'paxnanckoro Konmekca A3zepOaiimkaHCKO
Pecnybnuku, ¢ Toukm 3peHust crarbu 29 Kouctutyuun AszepOaii-
JokaHCKoM PecmyOnukmu.

3acnymaB pgoknaj cyapu P.lcmaiiiioBa mo neny, BBICTYIJICHHS
NpeACTaBUTENIE 3auHTEPEeCOBAHHBIX CYOBEKTOB W CHELHANIUCTA,
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MHEHHME OHKCIepTa, M3y4uB U 0O0CyquB Marepuansl nena, [lnmenym
Konctutynmonnoro Cyna Azep0Oaiimkanckoi PecryOnuku

YCTAHOBMUHII:

Kak BumHO W3 MarepuanoB nena, uicren; A.A0OmyiiaeB, Bo3OyIuB B
HedTuanuuckom paitoHHOM cyze UCK MPOTUB oTBeTYHIBI M.IyceitHOBOH,
MIPOCHJI IPUHSTH PEIICHUE O BBICEJIEHUU €€ U3 KBApTHUPHI C IpeKpailie-
HUEM IpaBa MOJIb30BAHUS HAXOMAAIICHCS B €r0 YaCTHOW COOCTBEHHOCTH
JIBYXKOMHATHOM XKUJION IUTOaabp0. [Ipyr 3TOM KOMIIEHCALMsI OTBETUHUKY
COOCTBEHHHMKOM IpeIoKeHa He ObLIa.

Hedruanuuckuit paifoHHBIN Cyl YCTAaHOBHII, YTO CEMEHHBIC OTHOIIIE-
HUSl MEXKIy CTOpOHaMM ObuM mpekpaiieHbl B 2009 roay, a OTBETUHUK HE
npoxuBana B cnopHoil kBaptupe ¢ 2011 roga. Pemenunem cyna ot 27
utonst 2015 roga uckoBoe TpeboBaHue OBUIO YAOBIETBOPEHO.

M.I'yceiinoBa, HEJOBOJIbHAs OTMEUYEHHBIM pemenuem Hedtua-
JIMHCKOTO PaiOHHOTO Cy/a, MoJaia aneJUISIUOHHYIO 5Kaio0y.

HlupBaHckuii aneuIAIUOHHBIN cya, oOpaTuBIKCch B KoHCTUTYIMOH-
ueiii Cyn Azepbaiimkanckoin Pecnyonuku (nanee — KoHCTUTYIMOHHBIH
Cyn), mpocuil 1aTh TOJIKOBAHUE MPEKPALEHUS IIpaBa MOJIb30BaHUs, BO3-
HUKaIero Ha ocHoBaHuu crarbu 228.5 I'paxnanckoro Kopekca
AzepOaitmkanckoir PecnyOnuku (manee — I'paxknanckuii Komekc), Bo
B3aUMOCBS3UM ¢ TOouku 3peHus vactu II crarem 29 KoncTutynuum
Azepbaiimxanckoil Pecryonuku (nanee — Koncturynust), crareit 30, 34
u 82.3 Kumnmnoro Koxekca AzepOaiimkanckoit PecriyOnuku (nmanee —
Kunuuneiit Konekce) u crarbu 228.2 I'paknanckoro Kozaekca.

B oOpamennn yka3zaHO, 4TO 3aKOHOJATEILCTBOM HE YCTAHOBIICHBI
YCJIOBHS IIPEKPALLEHUS MPaBa MOJIb30BaHUS COCTABHOM YacThIO JKUJIOTO
3/1aHMsI, BO3HMKAIOIIETO HAa OCHOBAaHMM CTaThbu 228.5 I'paxgaHckoro
Konekca, B ciydae ero HeocyuecTBieHUs. COINIACHO CMBICITY BTOPOIO
npeasioxkenus cratbu 228.2 I'paxknanckoro Kogekca npekpaiieHue gaH-
HOTO TpaBa BO3MOXHO ITyTEM yIUIaThl KOMIIEHCALMY.

ITo 3axmmrouenuto [lInpBaHcKoOro aneIAUOHHOIO Cyla 3aKOHOAATEb
CUMTAET BO3MOXHOMW YIIJIaTy TaKOM KOMIIEHCALMM JIUIIb B CIIy4ae I0JIb-
30BaHus KBapTUpOW. B HacTosIEM Aesie yCTaHOBIEHO, YTO JINLO, MOTY-
YUBIIEE MPABO MOJIb30BAaHUS KBAPTUPOM, JI0JITOE€ BpeMs HE I0JIb30Ba-
JIOCh JaHHOW KBApTUPOW WM NIPOXKMBAJIO B JpyroM mecre. Korma xe
COOCTBEHHUK BO30YIMJI IPOTUB HETO UCK, OHO MOTPeOOBAIIO MIpeKpaIlie-
HUsl IIpaBa IOJI30BAHMS JIMIIb C YIUIATOM KOMIEHcaluu. Torma Kak
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JU10, 00J1a1ato1Iee MPABOM I0JIb30BAHUSL, TOCTOSTHHO MTPOXKUBAET B APY-
TOM MecCTe.

Jlnst 060oCHOBaHMSI CBOEM MO3UIIMM OOPATHUBIIMICSA COCHIAJCS Ha
3aKperuieHHbI B yacTH Il craren 29 KoHcTuTynMM npuHOMN HENpeBa-
JUPOBAHUS HU OJHOTO BHUAA COOCTBEHHOCTH HaJ APYTUMH, CYTh U
Ha3HAuYC€HUE MHCTUTYTa KOMIIEHCALUH, HAILIEIIErO OTPAXKEHHUE B CTAThE
228 TI'paxnanckoro Konekca, a Taxxke ctarbio 82.3 XKunumiHoro
Kopekca. CornacHo colepkaHul0 yka3zaHHOW craTbu JKMIIMIIHOTO
Konekca, B ciiyuyae Bble31a HAHUMATENSI U YWICHOB €r0 CEMbU Ha JIPYroe
MECTO KHUTEJIbCTBA TOCYIaPCTBO U MYHUITUTIATHUTET, KAK COOCTBEHHUKH,
MOTYT PacTOPrHYTh JOTOBOP COLMAIBLHOIO HaiiMa >KHIJIOrO TTOMEIIECHHUS.
B 10 Bpems kak, Takoe MpaBoO YaCTHBIX COOCTBEHHUKOB HE MPEIyCMOT-
PEHO 3aKOHOAATEIBCTBOM.

Bwmecte ¢ Tem, 3akoHOnaTenb O0YyCIOBMI yIIaTy KOMIIEHCAIMH pea-
JU3alye mpasa MoJib30BaHMSI, OAHAKO HE PACKPBUIT BIUSHUS HEUCIIONb-
30BaHMS Ha COXpAaHEHHE JaHHOTO IpaBa. [loaTomy ecnm gaxe gaHHbIE
JUIa HE PEeaju3yloT MpPaBO MOJIb30BAHUS COCTABHOW YACTHIO JKHIIOTO
3[IaHUs, COOCTBEHHUK BBIHYX/CH yIUIaTUTh KOMIICHCAIUIO IJIsl peKpa-
LIEHUs IaHHOTO IpPaBa.

VYuursiBass BellIeOTMEYEHHOE, [lMpBaHCKUN aneuIIUUOHHBIN CYy.I
MPOCHJI JaTh TOJKOBaHHWE TPeOOBaHMsI COOCTBEHHUKA COCTABHOM YacTh
YKUJIOTO 3[JaHUS O TIPEKPAIICHUH MPaBa MOJb30BaHUS YJIEHOB €r0 CEMbH
U IPYTHX JUI] 03 yIUTaThl KOMIIEHCAIIUU B CY/IEOHOM MOPSIKE B CIIydae
HEUCIIOIb30BaHMS TAHHBIMHU JIMIIAMH COCTABHOM YaCTH JKUJIOM TIIOIIaaN
BO B3aMMOCBSI3M C TOYKH 3PEHUS OTMEUYEHHBIX cTareil KoHcTutyiuw,
I'paxxmanckoro u XXununiHoro Kogekcos.

Ha 3aceganuu [1nenyma Koncrtutynronnoro Cyna OblIO yCTaHOBIIE-
HO, 4TO B Cy[IeOHOM MpaKTHUKE B clyyae MpeKpalieHus mpasa Mmojb30Ba-
HUS COCTaBHOM YacCThIO JKUJIOTO 3/1aHMS, BO3HUKAIOIIETO HA OCHOBAHUU
crarbu 228.5 I'paxnanckoro Komekca, 06e3 ymiaarbl KOMIEHCAIIUU T10
aHajoruu npumensiercs crarbs 82.3 XKunuinoro Koxpekca.

VYuuteiBast conepxanue oOpamenus, [lnenym Konctutyunonnoro
Cyna oTmedaer, 4To NpeaMeT HACTOSIIEro KOHCTUTYLMOHHOIO Jejia C
TOYKHU 3pEeHUs CTaThb 29 KOHCTUTYLIMHM COCTABIISIIOT YCIOBUS MPEKpanie-
HUS IIpaBa MOJIb30BaHUS COCTABHOM YaCThIO KHUJIOTO 3[aHUsl, BO3HUKAIO-
1Iero Ha OCHOBaHMM cTarbu 228.5 I'paxnmanckoro Kopekca, npu ycra-
HOBJICHUY HEHCIOJb30BAHUS YWIECHOM CEMbU JIaHHOTO MpPaBa.

B cBsa3u ¢ obpamennem [lnenym Koncrutyunonnoro Cyna, mpesxk/e
BCEr0, CYUTAET BAXKHBIM PaCCMOTPETH IPEAEIIbl BO3MOXKHBIX OrpaHUYe-
HUH MpaBa COOCTBEHHOCTH.
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Ha ocHoBanum ctarbu 29 KoHCTUTYIIMM KaXKIbI UMEET MPaBO COOCT-
BeHHOCTH. [IpaBo coOCTBEHHOCTH, B TOM YHCJIE IPABO YACTHOU COOCT-
BEHHOCTH, OXPAHSETCS 3aKOHOM. Y KaXJ0ro B COOCTBEHHOCTH MOTYT
HAXOJIUThCA JIBKUMOCTh W HEABMXXHUMOCTb. [IpaBo cOOCTBEHHOCTH
BKJIFOYAET B ceOsi MpaBO COOCTBEHHUKA €IMHOJIIMYHO WM COBMECTHO C
OpYTUMH JIMIIAMH  BIaJE€Th, I[IOJb30BaThbCs M  PacHoOpsKAThCS
UMYyIIecTBOM. HUKTO HE MOXKeET OBITh JIUIIIEH COOCTBEHHOCTH, MHAYE KaK
o pemieHuto cyaa. OTayxaeHne cCOOCTBEHHOCTH TSl TOCYIapCTBEHHBIX
HYKJ MOXET JIOIYCKAaTbCsl TOJBKO NP YCJIOBHM IPEABAPUTEIBHOIO,
CIPABEJIJIMBOrO BO3MEILIEHUS €€ CTOUMOCTH.

Conepxanue mpaBa COOCTBEHHOCTH CJEIyeT MOHHUMAaTh C Y4YETOM
nonoxkeHuit crarbu 13 Konctutynuu. CoOCTBEHHOCTH, SIBIISIONIASACS
3HAYMMBIM MHCTHUTYTOM T'Pa)kIaHCKOTO OOLIECTBA, — OJUH M3 Ba)KHEM-
KX (PakTOpOB, COCTABISIIONIMX OCHOBY Pa3BUTHUS IKOHOMHKU. [loaTomy
COOCTBEHHOCTh, Oyayuu oObsiBieHa cratbedl 13 Koncturynuum Hempu-
KOCHOBEHHOM, OXpaHSETCs TOCyJapcTBOM. A TMpaBO COOCTBEHHOCTH
BBICTYIIa€T B KaueCTBE OCHOBBI CBOOOJBI KaXKJIOTO YJIEHA OOIEecTBa,
SIBIIIETCS HEOOXOAMMBIM YCIIOBUEM JIJISl PA3BUTHUS IMYHOCTH.

Bwmecrte ¢ TeM, HeCMOTps HA 3HAYEHUE OTMEUEHHOIO IpaBa, OHO HE
SIBIIIETCS a0COJIFOTHBIM U MOXKET OBITh orpanuueHo. Criemyer mpuHATH
BO BHUMaHUE, YTO COOCTBEHHOCTH HE TOJIHLKO HECET BAKHYIO (DYHKITHIO B
OCYULIECTBJIEHUH 0COOBIX MHTEPECOB UEJIOBEKA, HO TAK)KE Ha OCHOBAaHUU
comepkanus crarbn 15 KoHcTuTynum mmeeT BaKHYH COLHAIBHYIO
GyHKIMIO B coluaiabHO HarpaBieHHOM rocyaapctBe (Ilocranosnenue
[Tnenyma Koncrurynmonnoro Cyna Azep6aiimxanckoi Pecryonuku «O
tonkoBaHuu ctared 107-2.1 m 107-5.1 I'paxnanckoro Kopaekca
Azepbaitkanckoit Pecriyoimukm» ot 16 nexabps 2011 roga).

3/1eCh TAKXKe CIEAYET Y4eCTh, YTO B KOHCTUTYLIMM HE TOJIBKO 3aKpeT-
JIEHO TIPaBO COOCTBEHHOCTH, HO TAaKXKE YCTAHOBJICHBI TMPEIENbI €ro
o0mumx 1 yacTHbIX orpanndyeHuit (yactb III crarbu 13, yacts Il cratbu
29, vactp II crareu 71 Konctutyuuu u crarbs 3.3 KoHCTUTYMOHHOTO
3akoHa Azepbaiimpkanckoir Pecnyonuku «O peryimpoBaHUU OCYIIECTB-
JIeHUs MpaB U CBOOOJ U uesioBeka B AzepOaiimkanckoil Pecrydmuke»).

Tak, orpanrueHue rnpaBa cCOOCTBEHHOCTH JOJDKHO OTBeYaTh TpeOoBa-
HUIO 3aKOHHOCTH, IPUMEHSTHCS B IEJISIX 3aIIUTHI PaB U CBOOO IPYTUX
JU1l, OBITH COPa3MEPHBIM U HE MEHSITh CYTH JAHHOTO KOHCTUTYIIHOHHOTO
paBa.

BO3MOXXHOCTh Takoro OrpaHHUYEHUS] M €ro XapakTep TODKHA ObITh
00yCJIOBJIEHA 3alUTON IEHHOCTEH KOHCTUTYLIMOHHOTO 3HAYECHHUSI, BKITIO-
yasi JIOCTOMHBIA YPOBEHb XW3HHM. BKIrOYeHHE COLMaIbHOM 3alUThI
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rpaxaaH 1 3a00Thl 00 UX JTOCTOWHOM YPOBHE >KM3HH B YHCIIO KOHCTUTY-
IIMOHHBIX IEJIeH TOCYIapcTBa B COLMAIBHOM cepe M yCTaHOBJICHHE B
KoHCTUTYyIIMM HEBO3MOXXHOCTH HE3aKOHHOTO JIUILIEHHUS KOro Obl TO HH
OBbLIO YKUJIbsI, CBUJIETEIBCTBYET O BaXKHOCTH M KOHCTUTYLIMOHHOM 3Haye-
HUMU TIOJIMTUKU TOCYJapcTBa B 0OJACTH KUJIUIIHBIX OTHOIIEHUH.
[ToaToMy pelieHus, IPUHUMAEMBIE 110 JKUIUIIHON NOJUTHKE TOCY1apCT-
Ba, UIMEIOIIIETO KOHCTUTYLIMOHHBIE OCHOBBI, MOTYT BBICTYIIaTh B KaUECTBE
OCHOBaHUS Ji1 OTpaHUYEHUs] NMpaBa COOCTBEHHOCTH C COOIIOIEHUEM
BbITeKatronx u3 Koncturyuuu ycnosuid. O1HaKo B J1F000M cilyyae Takoe
OTrpaHUYEHUE, ABISACH PA3yMHO COPa3MEPHBIM MOCTABIECHHOW LIENH, HE
JOJKHO WHAMBUIYAIbHO M YPE3MEPHO OOpEMEHSITh COOCTBEHHMKA
(ITocranoBnenue Ilnenyma Konctutyumonnoro Cyna «OTHOCHUTENBHO
ToJikoBaHus ctare 1, 5 u 12 3akona AszepOaiimxanckoil Pecryonuku «O
MPUBATU3ALINY KUIUIITHOTO poHaa B Azepbaiimxanckoit PecyOmmke» ot
21 nexabps 2012 rona).

EBponeiickuit Cyn o npaBaM 4esioBeKa BbIpa3uil aHAJIOIMUHbIE [T03U-
UM TI0 TIPaBy COOCTBEHHOCTH, 3aKperyieHHOMY B ctaTthe 1 IIpoTokona
Homep 1 k Koneniuu «O 3amuTe npaB 4esloBEKa U OCHOBHBIX CBOOOI.
Tak, Ha ocHOBaHMHU mpeneAeHTHOro npasa Cyna NMepBoe W BaKHEWIIIEE
TpeboBanue ctarbu 1 Ilporokonma HOomep | 3akimroyaeTcs B TOM, 4YTO
m0060€ BMENIaTeIbCTBO CO CTOPOHBI OPTraHa roCyAapCTBEHHOM BIacTU B
npaBo OecHpensiTCTBEHHOTO TOJb30BaHUSI COOCTBEHHOCTHIO JOJKHO
OBbITh 3aKOHHBIM. [IpUHIIMIT 3AaKOHHOCTHU TaKXke MPeyCMaTpruBaEeT, 4YTOObI
BO3MOJKHBIE JIJIl IPUMEHEHHUSI HOPMbI BHYTPEHHEIO 3aKOHOAATEIbCTBA
ObUTM JTOCTATOYHO AOCTYNHBIMHU, TOYHBIMU W UMEIH MpEACKa3yeMble
pe3yabTaThl Npu NpuMeHeHuu. To UM HHOE BMENIATEIbCTBO B peain3a-
1o npuzHanHoro Konsenuuen npasa uin cBOOObI JOHKHO MPECIEn0-
BaTh JIETUTUMHYIO 11esib. CBoMcTBeHHBbIN cTarbe 1 [IpoTokomna Homep 1
MPUHIUI «CIPaBEAIUBOrO OajaHca» caM Mo cebe mpeaycMaTpuBaeT
Hajauuue obuiero uHTepeca obmiecTBa. [Ipu BMmemarenbcTBE B MpaBo
OeCIpensiTCTBEHHOTO TOJIb30BaHUSI COOCTBEHHOCTHIO HEOOXOAUMO
coOIofaTh «CHpPaBEUIMBBIA OallaHC» MEXIy OOIIMMU HHTepecamu
oOuiecTBa U TpeOOBAaHUSMU 3aIUTHI OCHOBHBIX MpaB MHAMBUAA. [0BOPs
KOHKPETHO, MpPU NPUMEHEHUHU TOCYAapCTBOM TOM WM HHOU MEPHI...
JOJKHA COOMIOAATHCS pa3yMHasi IPONOPIHOHAIbHAS CBSI3b MEXIy TpH-
MEHSeMbIMU CcpelicTBaMH M mocTaBieHHoi 1enbto (IlocranoBnenue
Bbonpmoii ITanarer no neny bponnoBcku nportus Ilonbmm ot 22 uroHs
2004 rona, §147-148, 150; IToctanoBnenue bonbmioii [1anate no gemy
Cxopauno npotuB Utanuu ot 29 mapra 2006 roga, §93).
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Onupasich Ha 3TH TPABOBBIC MO3UIIUH CJIETYET OTMETHTh, YTO PETY-
JUpPOBaHUE 3aKOHOJATEIEM TpaBa COOCTBEHHOCTH Ha YKUJIOE MOMeIIe-
HHE JIOJHDKHO OCYIIECTBIISATHCS HA OCHOBAHUU CITPABEIJIMBOM U Pa3yMHOM
cOaTaHCUPOBAHHOCTH IPaB M HMHTEPECOB BCEX YYACTHHUKOB COOTBET-
CTBYIOITUX IPABOOTHOIIECHUM, BKIIIOUAs YICHOB CEMbH COOCTBEHHHKA
YKWIJIOTO TTOMeIeHus. st TOCTUKEHU TaHHOW KOHCTUTYIIMOHHOM LIEJIN
TaKO€ PEryJIMpOBaHMUE TAKXKE JOKHO 00YCIOBUTH BOBMOXKHOCTD IIPHMeE-
HeHus TudPepeHITMPOBAHHOTO (PA3IMIHOTO) MOAX0A B IENSIX YCTAHOB-
JICHUS U UCCIIEIOBAHUS CylaMUi (PAaKTUUECKUX OOCTOSITEIHCTB KOHKPET-
HOTO JieJia, y4eTa Pa3IuYHbIX OOCTOSITENILCTB, KOTOPHIE BO3HUKIIU WU
MOTYT BO3HUKHYTh Ha OCHOBAaHUHU 3TUX OOCTOSATEIHCTB, U B KOHEUHOM
WUTOTE — MPEIOTBPAIICHUS HEOOOCHOBAHHOTO U YPE3MEPHOTO OTrpaHuyYe-
HUS KOHCTHUTYLIMOHHBIX MpaB U cBoOoa. Kpome Toro, crnpaBeniuBoe u
pasymMHOe cOaJaHCHPOBAaHNE UHTEPECOB YUACTHUKOB COOTBETCTBYIOIINX
MPABOOTHOILIECHUH JOJKHO OCYIIECTBIISITECS HA OCHOBE JIEUCTBYIOIIEH
CHUCTEMBbI TPABOBOIO PETYJIUPOBAHUS C YYETOM HOPM BCEX OTpaciei
npaBa ([Tocranoenenue [lnenyma Konctutynunonnoro Cyna «O Toiko-
Banuu crarbu 228.5 I'paxmanckoro Komekca A3sepOaifmxaHCKON
Pecriyonmuku u crarbu 30.4 XKunumnaoro Komekca A3sepOaiimxaHCKon
PecniyGnukn» ot 8 oktsi0ps 2013 roxa).

Jlns peuieHusi, MOCTABIECHHOTO B oOpaiieHun Bompoca [lnenym
Konctutynmonnoro Cyma Takke CUMTaeT HEOOXOIUMBIM YCTAHOBUTH
MIPaBOBYIO CYITHOCTh U OCHOBAHHWS BO3HUKHOBEHHUS ITpaBa MOJIb30BaHUS
JKMJIOM ILIOINAIbI0, BO3HUKAIOIIETO B COOTBETCTBUU CO cTaThbeil 228.5
I'paxnanckoro Konekca.

[Inenym Koncturyuuonnoro Cyna, otmeuas B IlocranoBnennun «O
TonkoBaHuM crtater 228.1 wu 228.2 [I'paxnpanckoro Kojaekca
Azepbaifkanckorr Pecryonmuku u crareit 30.1 m 30.2 JKXumumngHoro
Konexca AszepOaiimkanckoit Pecriybmukm» ot 16 nexabpst 2014 roxa,
YTO CIIOBO «HCMOJB30BAHHUE» IIUPOKO IMPUMEHSIETCA B [pakaaHCKOM
Konekce B mooxxeHUsIX, CBI3aHHBIX C PA3JIUYHBIMU MO CYyTH UHCTUTYTa-
MU, yKa3aj, 4YTO BBIPAKEHUE «IPABO TOJIB30BAHUSM» OTpakaeT (hopmy
peanu3alnu OINPEACICHHOTO TMpaBa, a HE TOT WM HHOW BUJ
MMYIIECTBEHHBIX TPaB.

B nannom IlocTanoBneHuu Takke OTMEUYEHO, YTO MPaBO, 0OECIEUH-
Barolee B crtatbe 228 ['paxkmanckoro Kojekca moaiHoMoune 1o UCrosib-
30BaHHIO COCTABHOW YaCTH YKUJIOTO 3/1aHHMs, OTPakaeT BCE 0COOCHHOCTH,
MPEyCMOTPEHHBIE TPAXKIAHCKUM 3aKOHOAATEIBLCTBOM OTHOCHUTEIIBHO
OTPAaHUYEHHBIX BEIIHBIX MPAB, MOITOMY SIBJISIETCS OIPAaHUYEHHBIM BEIll-
HBIM TIPaBOM.
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Urto e kacaeTcs BOMpPOCa YCTAHOBJICHMsI, KAKUM BHIOM OTpaHUYCH-
HOTO BEIIIHOTO TpaBa sBJISETCs JaHHoe TpaBo, [Tnenym Koncturymon-
Horo Cyna cudTaer, 4TO MpPaBO, MPEIyCMOTPEHHOE cTaTbe 228
I'paxxganckoro Konekca, mo cBoeit mpaBoBO CyTH SIBISIETCSI CEPBUTYTOM.

CortacHO TpaxJaHCKOMY 3aKOHOJATENbCTBY A3epOaiiKaHCKON
PecryOnuku cepBUTYTOM, Kak TIPAaBWIIO, SIBISIETCS Takoe OOpeMeHeHne
HEJABMYKMMOI BEIIH B MOJIb3Y COOCTBEHHUKA IPYTOW HEIBMKUMOM BEIIIH,
MIPU KOTOPOM BIIaJIejel] CEPBUTYTA MOJIYYaeT JIbIOThl U IPEIOYTHUTENb-
HbIE BO3MOXHOCTH JIJISl MCIIOJIB30BAaHMSI CBOEU HEIBMXXMMOM BellU 3a
cueT oOpeMeHEeHHUs IPyroil HEIBMKUMOW BEIIUM CEPBUTYTOM (CTaThbU
255.1 u 255.6 I'paxxnanckoro Konekca). EAMHCTBEHHBIM HMCKITFOUCHHEM
ABISAETCS JIMYHBIM CEPBUTYT, IPEIYyCMOTPEHHBIM cTaTbed 255.8
I'paxxmanckoro Konekca.

CornacHo conepxkanuto crarbu 255.8 I'paxknanckoro Konekca cepBu-
TYT MOKET BO3HUKHYTh U ITyTeM 0OpEMEHEHHUS B MOJIb3Y OIpPEIeICHHOTO
JIMIIa YaCTH WJIM BCETO JKUJIOTO JOMa, HAaXOSIIErocss B COOCTBEHHOCTH
JPYTOro JIMiia, MPU 3TOM BIIaJIeJel] CEPBUTYTa MOXKET UCIOIb30BaTh 3TO
3/JaHUE B KQU€CTBE KUJIbs JIJIsl ce0sl U CBOEH ceMbU. JIMYHBIN CEPBUTYT C
TOYKH 3pPEHHUs, KaK YCJIOBUN BO3HHUKHOBEHHS, BBIJIBUKCHUS TPOTHUB
TPEThUX JIUII, TAK U HEJAOMYCTUMOCTH OTUYXACHUS U IpP. aHATOTHYHBIX
0COOEHHOCTEH, HE OTIMYAETCS OT CEPBUTYTOB B IMOJIb3Yy COOCTBEHHHKA
HEJIBMKUMOW Benu. JIMYHBIA CEepBUTYT YupekIaeTcs B LEiX
YIOBJIETBOPEHUS PEaIbHBIX MOTPEOHOCTEN OMPEACICHHOTO JIUIA, UCXO-
JSIIIUX U3 €r0 HACYIIHBIX UHTEPECOB, U HE MEPEXOAUT K APYTUM JIUIIAM.

C Touku 3peHusi CBOOOIBI JIOTOBOpa U OOJagaHUsl COOCTBEHHUKOM
cBOOOION pacmnopsiKaTbes MPEAMETOM IpaBa COOCTBEHHOCTH JMYHBIN
CEPBUTYT MOXKET ObITh YUPEKICH B paMKax MpaBuJ, MPEIyCMOTPEHHBIX
cratbsimu 228.1 u 228.2 I'paxxnanckoro Kogekca, He TOJIBKO 151 YICHOB
CeMbH COOCTBEHHHUKA, HO M JIFOOBIX (PU3UUYECKUX JIHII.

Ha ocHOBaHMM [aHHBIX CTaTeil MOJYYEHHOE MPaBO IMOJIb30BAHUS
o0ecIieunBaeT CBOEMY BIIAJIENbITY JIMITL BO3MOXKHOCTh YIIOBJIETBOPSITH
JUYHBIE TOTPEOHOCTH HAa COOTBETCTBYIOMICH JKUJIOM TIomaau (He ooec-
MEYMBAECT BO3MOXXHOCTH TOJYUYEHHUs MPUOBLIN OT KHIJION TUIOLIAAH, TO
€CThb Iiepe/iauy B BO3ME3IHOE MOJIb30BaHue Apyrux). JIuio, obnanaroriee
MIPaBOM MOJIb30BAHUS COCTABHON YAaCThIO KUJIOTO 3/1aHUSI, MOXKET MOTpe-
O0BaTh y J1000T0 JHIA, BKIIOYas COOCTBEHHHUKA, YCTPAHEHUS HapyIlie-
HUS TIpaBa Ha JAaHHOE XWUJIo€ 3MaHue. [[aHHOe mpaBO HE MOXET OBITh
OTUYXKJICHO JPYTUM JIMI[AM U HE TEPEXOJIUT K HACIECTHUKAM B TOPSJIKE
HacJeq0BaHUsl.
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OTMeueHHbIE OCOOCHHOCTH CBHJICTEIBCTBYIOT O TOM, YTO «IIPaBO
MOJIb30BaHUS», MpeaycMOTpeHHoe crarbamu 228.1 u 228.2
I'paxxnanckoro Konmekca, o6magaeT oqMHAKOBOM IPaBOBOM CYThIO C JIMY-
HBIM CEPBUTYTOM, MPEIyCMOTPEHHBIM cTaTbeil 255.8 I'paxkmaHckoro
Konmekca. OTtor BhIBOO Ha ocHoBaHuM IloctanoBienus Ilnenyma
Koncturynmonnoro Cyna «O tonkoBanuu cratbu 228.5 I'paxaaHCKOro
Konmekca A3zepbaitmkanckoii Pecriyonuku u crarbu 30.4 JKumumiHoro
Konmexca Asepbaitmkanckoir PecrmyOnuku» ot 8 oxtsaops 2013 roma
MOKHO OTHECTM M K (PaKTHUECKH YTpaTHBIIEH cuiy craree 228.5
I'paxxmanckoro Konekca.

EnuncTBEHHOE OTIMYME MPEAYCMOTPEHHOIO IAaHHOW CTaThEel «IIpaBa
MOJIb30BAHUS OT JUYHOTO CEPBUTYTA, PETYIUPYEMOTO B JICUCTBYIOIIEM
IPaXKJIaHCKOM 3aKOHOAATENIbCTBE, 3aKJIIOUYAETCSl HE B CYTH, a HUCKIIOYH-
TEJIbHO B (hOpME BO3HUKHOBEHHUA. TaK, «IIPaBO IOJIH30BAHUSY, MPE-
ycMoTpeHHoe cratbeit 228.5 I'paknmanckoro Kojekca, Bo3HuKano 6e3
3aKJTIIOYEHUS IOTOBOPA B HOTAPUATILHOM TOPSIIKE, MHBIMU CJIOBaMU, BHE
BOJIM COOCTBEHHHUKA >KWJION TUIOMIAJAN U PETUCTPALIMU B PEECTPE.

CornacHo cofiepKaHHIO IaHHOW CTaThU J1J11 BOBHUKHOBEHHUS y YJIE€HOB
CEMbH TIpaBa TMOJIb30BAaHUS COCTAaBHOW YacCThIO >KWJIOTO 3JIaHHS Tpe-
OyIOTCSI TBA OCHOBOIIOJIATAIONIUX YCIIOBHSI:

- HAJIM4YWEe MEXKY JIMIIAMU, TIPO’KUBAIOIIUMUA COBMECTHO C COOCTBEH-
HUKOM COCTaBHOM YaCTH YXWUJIOTO 3/1aHMs, U UM HAJEKHBIX CEMEWHBIX
cBsased. B atom koHTekcTe B [loctanoBnenun [lnenyma Koncrurynmon-
Horo cyna «OtTHocuTenbHO craTbu 228.5 I'pakaaHcKoro kojekca
Azepbaitmkanckoit Pecryonukm» ot 27 oktsi6ps 2008 rona ykazaHo, 4To
MpaBO PaBHOTO C COOCTBEHHUMKOM IIOJIb30BAaHUS YIIEHOB €ro0 CEMbHU
COCTaBHOM YaCThIO KUJIOTO 3/1aHHsI BOBHUKAET HE Ha OCHOBAHUHM 3aKIIIO-
YEeHHOTO ¢ COOCTBEHHUKOM JIOTOBOPA, a HAa TIOYBE HAJC)KHBIX CEMEHHBIX
CBSI3EM C HUM;

- He00OXOIUMOCTh YAOBJIETBOPEHHUS MOTPEOHOCTEN B JKUIIOH TIIOIIA TN
C MCIIOJIb30BAHUEM JIOMA JAHHOTO COOCTBEHHUKA. Tak, B COOTBETCTBHH C
conepxanueM ctatbu 228.5 I'paxxknanckoro Kogekca mpaBo JaHHBIX JIUIL
Ha T0JIb30BaHUE COCTABHOW YACTBIO KUJIOTO 3[IaHUSI COXPAHSAETCS U B
ClTy4ae MpEeKpalleHus] CEMEMHBIX OTHOIIEHUM C COOCTBEHHUKOM.

C MomeHTa OTMajeHus] JaHHBIX OCHOBAHMI IOJIb30BAHHE OBIBIIINM
YJICHOM CEMBbH KWJIOW TUJIOMIAAbI0 MPOTUB BOJIM COOCTBEHHUKA C IOpHU-
JTUYECKOM TOUKH 3peHHs OylaeT HEeOOOCHOBaHHBIM. Tak, yCTpaHEHHE
OCHOBAHHSI, PUBOJIAIIETO K TOMY WJIM HHOMY TIPaBOBOMY JISSTHUIO, 000-
padynBaeTCs MPEKpaIIEHUEM JaHHOTO IpaBa.
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YuurtsiBas TO, 4TO MPABO MOJIB30BAHUS B CTaThe 228.5 ['pak1aHCKOTO
Konekca siBisieTcst o CyTH CEpBUTYTOM, HEOOXOAUMO OTMETUTH, UTO
MIPYU TPEKpAIIEeHUH TAaHHOTO MpaBa 0€3 BhITLIATH KOMIIEHCAIIUMU CIIETYeT
CUUTATh BO3MOYKHBIM IMPUMEHEHHUE TI0 aHAJIOTUH TIOJIOKEHUH cTaTbu 262
I'paxxnanckoro Konekca, nmenyemoit «IIpekpalienue cepBuTyTay.

Crnemyer OTMETHTD, UTO B XOJI€ PEIICHUS IMOCTABICHHOTO B oOpalie-
HUH BONPOCa B CyAeOHON MPAKTUKE U3 CYTH JIaHHOTO MHCTUTYTAa BBITE-
KaeT MMEHHO NPUMEHEHHE IMOJIOKEHUW cTaThu 262 [pakaaHCKOro
Konexkca, a He crarbu 82.3 Kunumnoro Kozpekca, mpumeHseMoii 1o aHa-
jJoruu 3akoHa. Tak, B XO[€ MPUMEHEHUs MO AHAJOTUU 3aKOHA MEXIY
MPaBOOTHOILLIEHUSIMU JOJKHA CYILIECTBOBAaTh 3HAYUTENIbHASI CXOKECTb.
NmenHo Takasi 3HaUUTENIbHAS CXOKECTh (OJHOPOAHOCTH) OOYCIOBIMBAECT
BO3MOXKHOCTh IPUMEHEHHMsI IPABOBO HOPMBbI, PErYIHPYIOIIEH OHO U3
JaHHBIX OTHOILIEHUU, K APYTMM OTHOUIEHUSM MO aHajoruu. [lostomy
aHAJIOTMYHYIO MPABOBYIO HOPMY CIIElyeT UCKaTh B TOM K€ IIPAaBOBOM
WHCTUTYTE, OJIOTPACITN U OTPACIIH MpaBa.

B uucne ocHoBaHM1 1S IPEKPALLIEHUS] CEPBUTYTA, IEPEUYUCICHHBIX B
crarbe 262 I'paxxmanckoro Kozjekca, mpekpalieHue AaHHOIO NpaBa B
pe3yapTare MHOTOJIETHErO HEUCIOJIb30BAaHUS B OTIMYHME OT 3aKOHOAA-
TENTbHOW TPAKTUKKM HEKOTOPBIX 3apyOekHbIX cTpaH (crarhs 706
I'paxxnanckoro xonekca @pannuu; ctaths 1191 I'paxaganckoro Konekca
KBebekckoit npoBunimu Kananpr; craresa 293 [paxxnanckoro Kogekca
[Tonbuy; crates 406 I'paxxnanckoro Konekca Yikpannsl) He mpeycmar-
pHUBAJIOCH.

Ha ocnoBanuu ctareu 262.2 I'paxaganckoro Kojekca mo TpeboBaHuIO
COOCTBEHHHKA, OOpPEMEHEHHOTO CEPBUTYTOM, CEPBHUTYT MOXKET OBITh
MIpEeKpalleH BBUIY OTIAJCHUS OCHOBAaHUH, MO KOTOPHIM OH ObLI ycTa-
HOBJIEH. C TOYKU 3pEHHUs MOJOKEHUN JAHHOM CTaTbU NMpPU OTMAJAECHUHU
notrpeOHOCTH o0J1ajaTesst Mpasa MoJIb30BaHUS COCTABHOM YaCThIO JKUJIO-
rO 3/1aHHs], BO3HUKAIOLIErO0 Ha OCHOBaHMM cTarbi 228.5 I'paxagaHCKOro
Kogexca, B »uinoit mmomaau (K mpumepy, J00pOBOJIBHOE MEpeceieHue
OBIBIIETO 4IEHAa CEMbHM Ha JAPYIYI0O TOCTOSHHYIO KIIIYIO IUIOMIA/lb;
MOJIy4€HHE TMpaBa COOCTBEHHOCTH Ha JOM WJIM APYTYIO JKUJIYHO IUIO-
11a/1b; BCTYIUICHUE B Opak U NEpecesieHue B JI0M Myka (KEeHbl) U Tp.)
MpeKpalleHue JaHHOTO IMpaBa BO3MOXKHO Oe€3 yIiaTbl KOMIIEHCALIUU.
IIpu sTOM cCregyeT ydecTb, YTO COINIACHO CMBICIY cTaTbu 262.2
I'paxxnanckoro Kozpekca HeocylecTBIEHUE MpaBa MOJIb30BaHUS, BO3HU-
Kalolllero Ha ocHoBaHuM crarbu 228.5 I'paxknanckoro Koxekca, cama mo
cebe (caMOCTOSITENIbHO) HE SIBJISIETCS OCHOBAaHUEM JIJIsi MpEKpaIieHus
naHHoOro mpaBa. OIHAaKO UIMTENBHOE U TOCTOSIHHOE J1I0OPOBOJIBHOE
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HEHUCIOJIb30BaHUE 3TOT0 TpaBa MPEJCTABIsIET 0cO00€ 3HAYCHHE s
yCTaHOBIIEHUs (DaKkTa OTHAJCHHUS] OCHOBAaHUM, MO KOTOPBIM CEPBUTYT
ObLT YCTaHOBJICH.

Takoe pelieHue BOIpoca OJHOBPEMEHHO MPENOTBPATUT HEOOOCHO-
BaHHOE OTpaHHUYEHHUE MpaBa COOCTBEHHOCTH, 3aKpeIJIeHHOE B cTaThe 29
Koncturymuu. Tak, mobas mepa, OrpaHHYMBAIONIAS JTaHHOE MPaBo,
JI0JDKHA UMETh 3aKOHHOE OCHOBaHUE. B cOOTBETCTBUM € 3TUM, HECMOT-
ps Ha OTIAJIEHUE JaHHOTO OCHOBAHUS, IPOJIOJIKEHUE Pean3ali orpa-
HUYEHUS CTAaHET IPUYMHOMN HapyIIEHUs MpaBa COOCTBEHHOCTH.

VYuuTbiBass KOHCTUTYLIMOHHOE 3HAU€HHUE IOCTABJIEHHOTO B oOpaiie-
Huu Borpoca, Ilnenym Konctutyumonnoro Cyna cuuTaeT HEOOXOnu-
MBIM OTMETHTb, YTO CY/bl, IPEKpaIllasi MPaBoO MOJIb30BaHUS, BOSHUKAIO-
iee Ha ocHoBaHuU ctaThu 228.5 I'paxnaanckoro Koxekca, B 1r0060Mm ciry-
Yyae JO0JDKHBI COOMIONATh CHpPaBe/UIMBBIM M pa3yMHBIM OajlaHC MpaB U
MHTEPECOB BCEX YYACTHUKOB COOTBETCTBYIOIIMX IPABOOTHOLIEHUA H
MpenynpexxaaTb HeOOOCHOBAaHHOE U YPE3MEPHOE OrPAaHUYEHUE MX KOH-
CTUTYLMOHHBIX TpaB. [loaToMy Ipu paccMOTpEeHMHM cyaaMu JaHHBIX
CIIOPOB HEOOXOAMMO TOYHO YCTAHOBUTh U HU3YYUTh (HaKTHUECKUE
0OCTOSITENIbCTBA /1€, B TOM YHUCIIE ITPU HEOCYUIECTBICHUH MPaBa MOJb-
30BaHUsl COCTABHOM YACTBIO KWJIOTO 3/1aHUSI — BBIICHUTH INPUYHHBI
3TOrO, JaHHAasi 0COOEHHOCTh B COBOKYITHOCTH JIOJIKHA OBITh MCCIIEA0BA-
Ha BMECTE C JIpyTUMHU OOCTOSITENIbCTBAMH M MOTHBHpPOBaHa B COOTBET-
CTBYIOILIEM pEIICHUH CY/Ia.

B sToM KkoHTekcTe cnemyeT 0co00 OTMETHUTbh, YTO TNPHU BbISBICHUHU
MIPOTHUBO3aKOHHBIX (PAKTOB, KOT/Ia COOCTBEHHMK U JIPYTHE KUJIbIbI KBap-
THUPBI, HECMOTpPSI Ha HaJM4YM€ HEOOXOAMMOCTH MOJIb30BaHUS OBIBIIUM
YJIEHOM CEMBH KUJIOW IUIOLIA/bI0, JEIat0T HEBO3MOKHBIM MCIIOJIb30Ba-
HHUE UM JIaHHOTO MpaBa, MPaBO MOJIb30BaHUS OBIBILErO YIEHA CEMbU HE
MOJKET OBITh MPEKPAIICHO 03 yIIaThl KOMIIEHCAIIUH.

Ha ocHoBanum Bblueyka3zanHoro Ilnenym Koncturynumonnoro Cyna
MPUXOJUT K CIEAYIOLIEMY BBIBOIY:

- MpEeKpalleHUe MpaBa MOJIb30BAHMSI OBIBLIETO Yj€Ha CEMbU COCTAaB-
HOM 4YacThlO >KMJIOTO 3/1aHMSI, BO3HHMKAIOLIET0 HAa OCHOBAHMM CTAThU
228.5 I'paxnanckoro Konekca, 6e3 yrmiarbl COOTBETCTBYIOIIEH KOMIICH-
caluy BO3MOYKHO TP OTIAJEHUU OCHOBAHMUS, JTUKTYIOIIET0 HEOOXOIu-
MOCTb TMOJTy4E€HHUS TaHHOTO IpaBa (MOTPEOHOCTH B JKUJION TLIOIIA/N).

[Ipu paccMOTpeHHH TaKUX CHOPOB CyAaM HEOOXOAMMO JIOCTOBEPHO U
BCECTOPOHHE M3YyYUTh U MOTUBUPOBATH B CyNeOHOM aKkTe (pakTHUeCKue
00CTOATENHCTBA JIeNIa, B TOM YHUCIIEe MPUYMHBI HEOCYIIECTBICHHUS MIpaBa
MIOJI30BAHHS.
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B cnyuasx, xorjga cOOCTBEHHUK U (WJIM) APYTHUE KUIbIBI KBAPTUPHI,
HECMOTpPsi Ha MNOTPEeOHOCTH OBIBLIETO 4YJE€HA CEMbH I10Jb30BATHCS
COCTAaBHOH 4YacThIO JKWIJIOTO 3aHMs, J€JIal0T HEBO3MOXHBIM I0JIb30Ba-
HUE UM JIAaHHOMW KMJIOHN IJIOLIA/Ibl0, 3TO MIPABO MOXKET OBITH MpeKparie-
HO JIMIIB C YCIIOBUEM YIUIAThl COOTBETCTBYIOIIEH KOMIIEHCALUY.

PyxoBonctBysick yacthto VI crarbu 130 Koncturyrmm AzepOaimkaHckoit
PecryOmukm, cratbsmu 60, 62, 63, 65-67 u 69 3akona AzepOaifpkaHCKON
Pecniyomukn «O Koncruryumonnom Cyney, 1lnenym KonctutyrmioHHOro
Cyna Asepb6aiimxanckoit PecrryOnuku

HNOCTAHOBHII:

1. [Ipexpanienne mpasa MoJib30BaHUS OBIBIIETO YJeHA CEMbU COCTAB-
HOM 4YacThIO >KWJIOIO 3/1aHMS, BO3HHMKAIOIIET0O Ha OCHOBAaHWU CTaTbU
228.5 I'paxnmanckoro Kopmekca AsepOaiimkanckoit PecryOmuku, 6e3
yIIaThl COOTBETCTBYIOLIEH KOMIIEHCALIMM BO3MOXKHO IpU OTHAJACHUU
OCHOBAHUS, JUKTYIOIIETO HEOOXOJUMOCTb MOMYYEeHHsS! JAHHOTO IpaBa
(mMOTpeOHOCTh B KUJIOW TUIOIIAIH).

[Ipu paccMOTpeHHH TaKUX CIIOPOB CyIaM HEOOXOAMMO TIOCTOBEPHO U
BCECTOPOHHE U3YyYHUTh U MOTHBHUPOBATH B CyAeOHOM akTe (PakTHUEeCKHe
00CTOATENHCTBA JIeTIa, B TOM YUCIIC MPUYMHBI HEOCYIICCTRICHUS ITpaBa
MIOJIb30BAHUS.

2. B cnyuasix, Koraa COOCTBEHHUK U (WJIH) IPYTHE SKUIIBIIBI KBAPTUPHI,
HECMOTpPSI Ha MOTPEOHOCTHh OBIBIIETO WJIEHAa CEMbH IMOJIb30BATHCS
COCTaBHOM YaCThIO >KHIIOTO 3/aHUS, JEIal0T HEBO3MOXKHBIM IOJIb30Ba-
HUE UM JaHHOW >KHJION IJIOIIAbI0, 3TO MPaBO MOXKET OBbITh MpeKpalle-
HO JIMIIb C YCIOBUEM YIUIaThl COOTBETCTBYIOILIEH KOMIICHCAIINH.

3. IlocTtaHoBeHUE BCTYIAET B CHITY CO JIHS OMyOIMKOBaHUS.

4. TocranoBieHne omyOIMKOBaTh B TazeTax «AszepOaiimkan», «Pec-
nyonukay, «Xanr razetn», «bakuHCkui paboumity u «BecTHUKe
Koncturymmonnoro Cyna AzepOaiimkanckoit PecryOmukmy.

5. IloctaHoBneHUE ABISAETCS OKOHYATEILHBIM U HE MOXKET ObITh OTMe-
HEHO, U3MEHEHO WJIM OPUITMAITBHO UCTOJIKOBAHO HUA OJTHUM OPTaHOM KN
JIULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azdrbaycan Respublikasi Nazirlor Kabinetinin 2012-ci il
28 sentyabr tarixli 217 sayh vo 2014-cii il 26 dekabr tarixli
399 sayh Qorarlarimin Azarbaycan Respublikasinin
Konstitusiyasina uygunlugunun yoxlanilmasina dair

2 iyun 2016-c1 il Baki sohari

Azorbaycan Respublikasi Konstitusiya Mohkomosinin Plenumu
Forhad Abdullayev (sodr), Sona Salmanova, Siidabo Hosonova, Rovson
Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir Muradov vo
Kamran Sofiyevdon (moruzagi-hakim) ibarot torkibdo,

mohkomo katibi Foraid Oliyevin,

sorguveran orqanin niimayondasi Azorbaycan Respublikasmin insan
hiiquqglar1 {izro miivokkili (Ombudsman) Aparatinin Elmi-analitik
sektorunun miidiri Mahir Mommoadovun,

cavabveran orqanin niimayandosi Azorbaycan Respublikasi Maliyya
Nazirliyi Aparatinin Hiiquq miihafizs orqanlarinin maliyyasi sobasinin
sektor midiri Viigar Saofiyevin vo Hiiquq sobesinin sektor miidiri Ceyran
Qanbarovanin,

ekspert Baki Dovlot Universitetinin Hiiquq fakiiltasinin Konstitusiya
hiiququ kafedrasinin bas miiollimi Elsad Nosirovun,

miitoxassis Azorbaycan Respublikast Miidafio Nazirliyinin Hiiquq
idarasinin raisi, adliyyas polkovniki Rauf Kisiyevin istiraki ils,

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddosinin VII
hissosino miivafiq olaraq konstitusiya icraati lizro ag¢iq mohkomao
iclasinda Azorbaycan Respublikasi Nazirlor Kabinetinin 2012-ci il 28
sentyabr tarixli 217 sayli vo 2014-cii il 26 dekabr tarixli 399 sayh
Qorarlarinin  Azorbaycan Respublikas1 Konstitusiyasinin = 25-ci
maddoasinin I, III, IV va V hissalorino, 37-ci maddoasina, 149-cu
maddosinin I vo V hissalorino uygunlugunun yoxlanilmasina dair
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Azorbaycan Respublikasinin Insan hiiquglar1 {izro miivekkilinin
(Ombudsmanin) sorgusu ilo olagodar konstitusiya isino baxdi.

Is {izro hakim K.Sofiyevin maruzosini, sorguveron vo cavabveran
organlarin nlimayondolorinin vo miitoxassisin ¢ixislarini, ekspertin royini
dinloyib, is materiallarin1 arasdirib miizakiro edorok, Azorbaycan
Respublikas1 Konstitusiya Mohkomasinin Plenumu

MUODYYON ETDI:

Azorbaycan Respublikasinin Insan hiiquglar1 iizro miivokkili
(Ombudsman) Azorbaycan Respublikasinin Konstitusiya Mohkomosino
(bundan sonra — Konstitusiya Mohkomosi) miiraciot edorok “Toqvim
ilindo, habelo hoqiqi horbi xidmotds oldugu dovriin digor toqvim
illorindo ndvbati mozuniyyastdon istonilon sobobdon istifads etmoyon
harbi qullugeuya (miiddstli haqiqi horbi xidmat horbi qulluqgularindan
basqa) homin toqvim ili, habels hoqiqi horbi xidmotds oldugu dovriin
digor toqvim illori ii¢ilin istifado edilmomis novboti mozuniyysto goro
kompensasiyanin 0donilmasi qaydasinin vo mobloginin miisyyaon
edilmosi barodo™ Azorbaycan Respublikasi Nazirlor Kabinetinin 2012-ci
il 28 sentyabr tarixli 217 sayli Qorarinin (bundan sonra — Nazirlor
Kabinetinin 2012-ci il 28 sentyabr tarixli 217 sayli Qorar1) vo “1994-cii
il fevralin 1-don 2010-cu il iyunun 12-dok hoqiqi horbi xidmotdon
ehtiyata vo istefaya buraxilmis horbi qulluggulara (miiddstli haqiqi horbi
xidmoat horbi qulluggularindan bagqa) homin dovrin toqvim illorindo
istifado edilmomis novboti mozuniyyoto goro kompensasiyanin
O0donilmosi gaydasinin vo mabloginin miioyyon edilmosi barodo”
Azorbaycan Respublikast Nazirlor Kabinetinin 2014-cii il 26 dekabr
tarixli 399 sayli Qorarinin (bundan sonra — Nazirlor Kabinetinin 2014-cii
il 26 dekabr tarixli 399 sayli Qorar1) Azorbaycan Respublikasi
Konstitusiyasinin (bundan sonra — Konstitusiya) 25-ci maddosinin I, III,
IV va V hissoloring, 37-ci maddasino, 149-cu maddoasinin I vo V
hissolorino uygunlugunun yoxlanilmasini xahis etmisdir.

Sorguda gostorilir ki, Nazirlor Kabinetinin 2012-ci il 28 sentyabr
tarixli 217 sayli vo 2014-cii 1l 26 dekabr tarixli 399 sayli Qararlarinda
digor horbi qulluqggulardan forqli olaraq horbi tribunallarda (horbi
mohkomolordo) xidmot etmis, xidmotdon ehtiyata vo ya istefaya
buraxilmis horbi qulluggularin (hakimlorin, doftorxana roislorinin,
miithafizo roislorinin, tosorriifat hissosi roislorinin vo s.) voziyyotino
aydinliq gotirilmomis, onlarin mozuniyyatds olmadiqglart toqvim illorine
(1994-cii il fevralin 1-don 2010-cu il iyunun 12-dok) goéro ganunla
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miioyyon edilmis kompensasiyanin hansi ddévlot orqami torofindon
verilmoali olmasi miisyyon edilmomisdir.

Sorguveron organin fikrinco, yaranmis bu geyri-miioyyonlik oxsar
voziyyotdo olub kompensasiya ala bilon soxslorlo miiqayisodo harbi
tribunallarda (horbi mohkomsolordo) xidmot etmis horbi qulluggularin
(hakimlorin, doftorxana raislorinin, miihafizo raislorinin, tosarriifat
hissosi roislorinin vo s.) mozuniyyatdo olmadiglar1 togvim illorino gora
ganunla miioyyon edilmis kompensasiyani ala bilmomosi ayri-secgkiliyi
ifado edorok Konstitusiyada tosbit olunmus boraborlik, istirahot, sosial
tominat va s. hiiquqglarin pozulmasina sabab olur.

Sorgunun mozmununu vo “Konstitusiya Mohkomosi haqqinda”
Azorbaycan Respublikasi Qanununun 32.5.7-ci maddasinin toloblorini
nozoro alaraq, Konstitusiya Mohkomasinin Plenumu qeyd edir ki,
movcud konstitusiya iginin predmetini Nazirlor Kabinetinin 2012-ci il 28
sentyabr tarixli 217 sayli vo 2014-cii il 26 dekabr tarixli 399 sayh
Qorarlarinin  Konstitusiyanin  37-ci  maddosi ilo uygunlugunun
yoxlanilmasi togkil edir.

Konstitusiya Mohkomosinin Plenumu sorgu ilo olagodar asagidakilar
qeyd etmoyi zoruri hesab edir.

“Horbi qulluggularin statusu haqqinda” Azorbaycan Respublikasinin
Qanununa vo Azorbaycan Respublikasinin 1997-ci il 3 oktyabr tarixli
377-1Q noémrali Qanunu ilo tosdiq edilmis “Horbi xidmotkegmo
haqqinda” ©Osasnamoys olavo edilmosi barads” Azorbaycan
Respublikasinin 2010-cu il 11 may tarixli 1005-1IIQD nomrali
Qanununun totbiq edilmosi haqqinda” Azorbaycan Respublikasi
Prezidentinin 2010-cu il 10 iyun tarixli 281 némrali Formaninin 1.3-cii
bondinin icrasini tomin etmak mogsadi ila Nazirlor Kabineti 2012-ci 1l 28
sentyabr tarixli 217 sayli Qorar1 gobul etmisdir.

Bundan sonra Nazirlor Kabineti Konstitusiya Mohkomasino sorgu
verorok “Horbi qulluqggularin  statusu haqqinda” Azorbaycan
Respublikast Qanununun 11-ci maddssinin 1-ci bondinin iyirminci
abzasinin vo Azorbaycan Respublikasinin 1997-ci il 3 oktyabr tarixli
377-1Q nomrali Qanunu ilo tosdiq edilmis “Horbi xidmotkegmo
haqqinda” ©sasnamonin 121-ci maddssinin ikinci hissasinin sorh
edilmosini xahis etmisdir.

Konstitusiya Mohkomaosinin Plenumu 28 mart 2014-cii il tarixli Qorar1
ilo “Horbi qulluqgularin statusu haqqinda” Azorbaycan Respublikasi
Qanununun 11-ci maddoesinin 1-ci bandinin iyirminci abzasinda vo
Azorbaycan Respublikasinin 1997-ci il 3 oktyabr tarixli 377-1Q némrali
Qanunu ils tasdiq edilmis “Horbi xidmotkegmo haqqinda” Osasnamanin
121-ci maddssinin ikinci hissasinds nozords tutulan toqvim illori i¢lin
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istifado edilmomis ndvboti mozuniyyoto goro kompensasiya almaq
hiiququnun 2010-cu ilin 12 iyun tarixinodok ehtiyata vo istefaya
buraxilmis horbi qulluggulara da samil olunmasi gorarina golmisdir. Eyni
zamanda, homin Qoararin tosviri-asaslandirici hissosindo oks olunmus
hiiquqi movgelors uygun olaraq 2010-cu ilin 12 iyun tarixinodok ehtiyata
va istefaya buraxilmig horbi qulluqgulara hoqiqi horbi xidmotds olduglar
dovriin togvim illari igilin istifado edilmomis névbati mozuniyyoto goro
kompensasiyanin mabloginin vo 6domo gaydalarinin miioyyon edilmasi
Nazirlor Kabinetino tovsiyo edilmisdir.

Konstitusiya Mohkomosi Plenumunun 28 mart 2014-ci il tarixli
Qorarinda oks olunmus hiiquqi movqgeyi nazars alaraq Nazirlor Kabineti
2014-cii 1l 26 dekabr tarixli 399 sayl Qorar qobul etmisdir.

Lakin sorguda da gostorildiyi kimi, Nazirlor Kabinetinin miivafiq
Qorarlarinda digor horbi qulluggulardan forgli olaraq horbi tribunallarin
hakimlori, horbi kollegiyaya daxil olan Ali Mohkomonin tizvleri vo
onlarin aparatlarinda xidmot etmis, xidmotdon ehtiyata vo ya istefaya
buraxilmis harbi qulluqgulara istifads edilmomis ndvboti mozuniyyoto
goro kompensasiyanin 6donilmosi masalosine aydinliq gatirilmomisdir.

Sorguda qaldirilan masalo ilo olagadar Konstitusiya Mohkomaosinin
Plenumu Konstitusiyanin vo bazi qanunvericilik aktlarinin normalarimin
tohlil edilmasini magsodamiivafiq hesab edir.

Konstitusiyanin 37-ci maddasino osason, hor kosin istirahot hiiququ
vardir. Omok miiqavilasi ils igloyonlora qanunla miioyyon edilmis, lakin
giindo 8 saatdan artiq olmayan is giinti, istirahot vo bayram giinlori, ildo
az1 bir dofs 21 toqvim giintindon az olmayan 6donisli moazuniyyot
verilmasi tomin edilir.

Istirahot hiiququ, o ciimloden ddonisli mazuniyyatdon istifade etmok
hiiququ “Insan hiiquglar1 hagqinda” Umumi Boyannamonin 24-cii
maddasinda, “Igtisadi, sosial vo madani hiiquqlar hagqqinda” Beynalxalq
Paktin 7-ci maddosinin “d” bondindo vo “Odonisli mozuniyyotlor
haqqinda” Beynoalxalq ©Omok Toskilatinin 1970-ci ildo gobul etdiyi 132
sayli Konvensiyanin 3-cii maddssinin birinci bondindo 6z oksini
tapmugdir.

Istirahat hiiququnu realizo etmoklo ford amok miinasiboatlorindon irali
golon vozifolorin icrasindan azad edilir vo bu vaxtdan istodiyi kimi
istifado edorok, ilk ndovbodo, 6z monovi vo fiziki qilivvalorinin, omok
gabiliyyatinin barpa edilmasina vo saglamliginin méhkomlondirilmasino
nail olur. Bununla yanagi, istirahot hiiququnun digor vacib toyinati
soxsiyyotin  qgabiliyyot vo  istedadlarinin  inkisafindan = vo
tokmillogdirilmoasindon, soxsi vo ictimai hoyatda istirakinin tomin
edilmasindon ibaratdir.
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Sorguda galdirilan mosalonin arasdirilmasi ilo bagl horbi qulluggu
statusuna malik olan soxslorin dairasi miioyyonlosdirilmali vo horbi
tribunallarin hakimlori, horbi kollegiyaya daxil olan Ali Mohkomonin
tizvlori vo onlarin aparatlarinda xidmot etmis soxslorin bu statusa malik
olub-olmamasi mosoalasing aydinliq gotirilmoalidir.

Konstitusiya Mohkomosi Plenumunun 28 mart 2014-cii il tarixli
Qorarinda formalasdirdig1 hiiquqi movgeys osason, qanunverici 6ziiniin
konstitusiya solahiyyatlori ¢orgivesinds horbi qulluqgularin xiisusi
hiiquqi statusunu tosbit edorkon hom onlarin hiiquq ve azadliglarinin
hoyata kecirilmosi {iclin miioyyon olavolor vo ya mohdudiyyatlor
miloyyonlogdirir, hom do bu soxslorin iizorino horbi qullugun
vozifolarindan, prinsiplorindon va funksiyalarindan, eloco do harbi
qulluq kecon soxslorin foaliyyat xiisusiyyatlorindon irali golon olahiddo
vazifalar qoyur.

“Horbi qulluqgularin statusu haqqmnda” Azorbaycan Respublikasi
Qanununun 2-ci vo 3-cii maddolorino goro, horbi qulluggu statusuna
Azorbaycan Respublikasinin  Silahli  Qiivvelorindo, Azorbaycan
Respublikasinin sorhod qosunlarinda vo Azorbaycan Respublikasinin
qanunvericiliyind uygun olaraq yaradilmis basqa silahli birlosmalorde
haqiqi horbi xidmotds olan Azorbaycan Respublikasi votondaslar1 vo
basqa dovlotlorin votondaslari, habelo toplanislarda olan horbi vozifalilor
malikdirlor. Votondaslar Azorbaycan Respublikasinin ganunvericiliyi ilo
miloyyon edilmis gaydada Azorbaycan Respublikasinin Silahli
Qtivvalaring ¢agirildiglari, koniillii qaydada vo ya baglagsma tizro Silahli
Quivvalords xidmoto daxil olduglari, toplaniglara ¢agirildiglari, harbi
tohsil miiossisoloring daxil olduglar1 giindon horbi qulluggu statusu oldo
edirlar.

2001-ci il 30 noyabr tarixinadok qiivvodo olmus “Horbi tribunallar
haqqinda” Azarbaycan Respublikast Qanununun (bundan sonra — “Harbi
tribunallar haqqinda” Qanun) 1-ci maddosinin 1-ci hissasindo
gostorilmisdi ki, horbi tribunallar Azorbaycan Respublikasinin
mohkomoloridir, vahid mohkomo sistemino daxildir vo Azorbaycan
Respublikasiin Silahli Qiivvalorindo foaliyyot gostorirlor. Qanunverici
bii miiddoada konkret olaraq horbi tribunallarin faaliyystinin Azorbaycan
Respublikasiin Silahli Qiivvalorinin daxilinds toskil olunmasini qeyd
etmisdi.

Homin Qanunun 6-c1 maddssindos horbi tribunallarin hakimliyine, horbi
kollegiyaya daxil olan Ali Mohkomo iizvliiylino vo xalq iclas¢iligina
namizadlora iroli siiriilon toloblor miisyyon edilmisdi. Belo ki, homin
maddoyo asason 25 yasina c¢atan, hoqiqi horbi xidmotds olan, ali hiiquq
tohsili vo =zabit heyotino aid osgori riitbasi olan Azarbaycan
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Respublikasinin votondaslar1 Azarbaycan Respublikasi Qanunvericiliyin-
do miioyyon edilmis qaydada horbi tribunallarin hakimlori, horbi
kollegiyaya daxil olan Ali Mohkomonin iizvlori segilirdilor. Hoqiqi horbi
xidmotdo olan Azorbaycan Respublikasinin votondast yasindan asili
olmayaraq horbi tribunalin xalq iclasgisi segilo bilordi. 25 yasina ¢atan,
harbi xidmotds olan Azorbaycan Respublikasinin votondaslart Azorbaycan
Respublikas1t Ali Mohkomasi horbi kollegiyasinin xalq iclascilar segilo
bilordilor. Horbi tribunallarm, horbi kollegiyaya daxil olan Ali Mohkomo
tizvlorinin se¢ilmoasino vo solahiyyotino aid digor masololor Azarbaycan
Respublikasinin ganunvericiliyi ilo miioyyanlosdirilmis qaydada hall
edilirdi.

Qeyd olunan maddanin mozmunundan goriindiiyii kimi, qanunverici
horbi tribunallarin hakimliyino, horbi kollegiyaya daxil olan Ali
Mohkomonin iizvliyiine, hotta horbi tribunalin xalq iclasciligina
namizadloro asas tolob kimi onlarin hoaqiqi horbi xidmotds olmalarini
miioyyan etmisdi.

Beloliklo, tohlil olunan maddonin monasina goérs, homin dovrdo
qiivvado olan ganunvericiliyo osason hoqiqi horbi xidmotdo olmayan
soxs horbi tribunallarda hakim, horbi kollegiyaya daxil olan Ali
Mohkomanin {izvii vozifosino toyin edilo bilmozdi vo horbi tribunalin
xalq iclasgist secilo bilmozdi.

Bununla yanasi, “Horbi tribunallar haqqinda” Qanunun 21-ci
maddosindo  horbi  tribunallarin strukturu, statlar1  va
komplektlosdirilmasi barodo miiddoalar nozords tutulmusdu. Belo ki,
homin maddoye osason, horbi tribunallarin aparatinin strukturunu vo
statlarin1 Azorbaycan Respublikasinin 9dliyys Nazirliyi Azorbaycan
Respublikasinin Miidafia Nazirliyi ilo razilasdirmaqgla miisyyan edirdi.
Azaorbaycan Respublikasit Ali Mohkomasi harbi kollegiyast aparatinin
strukturunu vo statlarin1 Azorbaycan Respublikasi Ali Mohkamasinin
Royasot heyoti Azorbaycan Respublikasinin Miidafio Nazirliyi ilo
razilasdirmaqla miioyyon edirdi. Horbi tribunallarin vo Azarbaycan
Respublikas1 Ali Moahkomasi harbi kollegiyasinin maliyys vo maddi-
texniki tominati, miihafizosi Azorbaycan Respublikasi Miidafio
Nazirliyinin vosaiti hesabina hoyata kegirilirdi.

Gorlindiiyti kimi, horbi tribunallarin vo Ali Mohkomonin horbi
kollegiyasinin maliyys vo maddi-texniki tominati bilavasito Azorbaycan
Respublikas1 Miidafio Nazirliyinin vosaiti hesabina hoyata kegirilirdi.

Qanunvericiliyin yuxarida gostorilon normalarinin tohlilindon belo
noticoyo golmok olar ki, Nazirlor Kabinetinin 2012-ci il 28 sentyabr ta-
rixli 217 saylt vo 2014-cii il 26 dekabr tarixli 399 sayli Qorarlarinda
nozordo tutulmus “horbi qullugeu” miiddoas1 horbi tribunallarin

45



hakimlarini, horbi kollegiyaya daxil olan Ali Mohkameonin {lizvlarini vo
onlarin aparatlarinda xidmot etmis horbi qulluqggular: da ehtiva edir.

Belos olan halda Nazirlor Kabinetinin miibahisolondirilon gorarlart ilo
horbi tribunallarin hakimlorino, horbi kollegiyaya daxil olan Ali
Mohkomonin iizvlorine vo onlarin aparatlarinda xidmot etmis horbi
qulluggulara istifado edilmomis ndvboti mozuniyyoto goro
kompensasiyanin 6donilmasi istisna edilmir.

Bu baximdan, Konstitusiya Mohkomasinin Plenumu hesab edir ki,
Nazirlor Kabinetinin 2012-ci il 28 sentyabr tarixli 217 sayli vo 2014-cii
il 26 dekabr tarixli 399 sayl1 Qorarlar1 Konstitusiyanin 37-ci maddosi ilo
ziddiyyot togkil etmir.

Lakin Konstitusiya Mohkomasinin Plenumu qeyd edir ki, horbi
tribunallarin hakimlorina, harbi kollegiyaya daxil olan Ali Mohkomanin
tizvlorino vo onlarin aparatlarinda xidmaot etmis horbi qulluqgulara 1994-
cl il fevralin 1-don “Horbi tribunallar hagqinda” Qanun qiivvads oldugu
dovradok istifado edilmomis ndvbati mozuniyyato géro kompensasiyanin
Odonilmosi qaydasinin Nazirlor Kabineti torafindon miisyyon edilmasi
mogsadomiivafiq olard.

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddosinin VII
hissosini vo “Konstitusiya Mohkomosi haqqinda” Azorbaycan
Respublikas1t Qanununun 52, 62, 63, 65-67 vo 69-cu maddolorini rohbor
tutaraq, Azorbaycan Respublikasi Konstitusiya Mohkomasinin Plenumu

QORARA ALDI:

1. Azorbaycan Respublikasi Nazirlor Kabinetinin 2012-ci il 28
sentyabr tarixli 217 sayli vo 2014-cii il 26 dekabr tarixli 399 sayh
Qorarlart ils harbi tribunallarin hakimlorina, harbi kollegiyaya daxil olan
Azorbaycan Respublikast Ali Mohkomasinin {izvlorino vo onlarin
aparatlarinda xidmot etmis horbi qulluqgulara istifads edilmomis novbati
mozuniyyato gora kompensasiyanin 6donilmasi istisna edilmadiyindon,
homin Qorarlar Azorbaycan Respublikasi Konstitusiyasinin 37-ci
maddaosi ilo ziddiyyat toskil etmir.

2. Qorar dorc olundugu giindon qiivvoyo minir.

3. Qorar “Azorbaycan”, “Respublika”, “Xalq gozeti”, “Bakinski rabo-
¢1” gozetlorindo vo “Azorbaycan Respublikasi Konstitusiya Mohkomosi-
nin Molumati”nda dorc edilsin.

4. Qorar qotidir, heg bir organ vo ya soxs torofindon logv edilo, doyis-
dirils vo ya rosmi tofsir edilo bilmoaz.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

MMIOCTAHOBIEHWE
[DIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBANIKAHCKOUW PECITYBJIMKU

O coorBercTBNHU NocTaHoBIeHN KaOnnera MuHuCTPOB
AsepoOaiikanckoil Pecniyosiukm ot 28 centsiops 2012 roga
HoMmep 217 u ot 26 gexadpst 2014 rona nomep 399
Koncrurynun Azepoaiigxanckoii Pecnny0inuku

2 uionsn 2016 roaa ropoxa baky

[Tnenym Konctutyrmmonnoro Cyna Azepbaitmkanckon Pecryonuku B
coctaBe ®Papxana AOmymraeBa (mpeacenarenb), Consl CaamaHOBOM,
Cynaber T'acanoBoii, Pomrana Wcmaumnosa, [Ixkelixyna [apamkaesa,
Padasnsa I'samanze, Maxupa Mypanoa u Ksampana Illaduea (cymps-
JOKJIA9HK),

¢ yuactuem cekperaps cyna Ospauga Annena,

MPEICTaBUTENS OpraHa OOpaTUBIIETOCs C 3aIPOCOM — 3aBEIYIOIIETO
HayuHo-ananutuueckum cekTopoM Amnapara YHNOJTHOMOYEHHOTO IO
npaBam uenoBeka (OmOyncman) A3sepOaiimkanckoir PecmyOnuku
Maxupa Mamenosa,

IIPEACTAaBUTEIICH OPraHa-OTBETYMKA — 3aBEAYIOLIErO0 CEKTOPOM OT/E-
na DUHAHCUPOBaHUSI IMPABOOXPAHUTENBHBIX OPraHOB, 3aBEAYIOIIETO
cektopom IIpaBoBoro oraena Amnapara MunHucrtepctBa @UHAHCOB
Azepbaiimxanckoil Pecrryonmku Jxeiipan ["'an6apoBoii,

JKCIepTa — CTaplIero mnpenojanarens Kadeapbl KOHCTUTYLHOHHOTO
npaBa puandeckoro (akynpTeTa baknHCKOro rocy1apcTBEHHOTO YHHU-
Bepcurera Jnbmaaa Hacuposa,

cmenuainucra — HadaabHUKa IOpuanueckoro  ymnpaBieHHs
MunuctepctBa O60poHbl AzepOaiimkanckoil PecryOnnku, TOJTKOBHUKA
toctuninu Payda Kumuesa,

B coorBerctBUM ¢ 4acTtero VII crarem 130 Koncturynun
Azepbaiimxanckoil PecnyOnuku paccMOTpenl B OTKPBITOM CyIeOHOM
3acelaHuu B TMOPAJIKE KOHCTUTYLIMOHHOIO IPOU3BOJCTBA KOHCTHUTY-
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IIMOHHOE JIEJIO B CBSI3M C 3aIIPOCOM YTOJTHOMOYEHHOTO TI0 MpaBaM 4elio-
Beka (OmOyncman) AsepOaiimxaHckoil PecnyOnuku 0 COOTBETCTBHH
[ToctanoBnenuit  Kabwmnera  MuHuCTpOoB  A3zepOaiikaHCKOM
Pecny6muku ot 28 centsiopst 2012 roga Homep 217 u ot 26 nexadbps 2014
roga Homep 399 vactam I, III, IV u V crareu 25, crarbe 37, yactam [ u
V crarbu 149 Konctutyumnu AzepOaiimxanckoi PecryOnuku,
3acnymas no aeny goknaz cynbu K.Illaduesa, BeicTymneHus npen-
CTaBUTENIeH opraHa OOpaTHBIIETOCs C 3allPOCOM U OpraHa OTBETYMKA U
CHeINAINCTA, 3aKIIOUEHUE DKCIIEPTa, UCCIIEI0BAB U 0OCYIUB MaTepHalIbl
nena, [Tnenym Koncturymonnoro Cyna AzepOaitmxanckoit Pecyonuku

YCTAHOBHUI:

YronHoMoO4YeHHBIN 1O TpaBam 4enoBeka (OmOyacman) A3zepOaii-
mxaHcko PecmyOnuku oOparuBmuce B Konctutrynumonusiit Cyn
Aepbaiimpkanckoit Peciyonuku (nanee — Koncturynmonnsiii Cyp), mpo-
cui npoBeputh coorBercTBre [locranoBienus Kabunera MunHCTpOB
AsepOaiimkanckoit Peciyonnku «O0 yCTaHOBIEHUN MOPSAAKA U CYyMMBbI
BBIIUIATHl BOCHHOCTYKaIEMY (KpOME BOEHHOCIYKALIUX CPOYHOU Jei-
CTBUTEJIPHOW BOCHHOU CIY»ObI) HE HCIIOJIb30BaBIIEMY IO TEM WU
WHBIM IIPUYMHAM OYEPEIHOTO OTIYCKa B KaJICHJAPHOM TONY, a TaKXKe B
TEUCHUU JAPYTHX KaJICHJAPHBIX JIET MEepUOo/a MPOXOKIACHUS JCHCTBU-
TEITbHOM BOEHHOM CITy>KObI, KOMIIEHCAIIMK 32 HEUCHOJIb30BAHHBIM Oue-
PEIHOM OTITYCK ATOTO T0j1a, a TAKXKEe JIPYTUX KAJICHIAPHBIX JIET IEpHoa
MIPOXOXKACHUS ICHUCTBUTEILHON BOCHHOM CITy>KOb» OT 28 ceHTsiops 2012
rona Homep 217 (nanee — [loctanosnenne Kabuner MunuctpoB ot 28
ceutsiops 2012 roma nHomep 217) um Ilocranosnenuss KaGuuera
MunuctpoB Azepbaiimxanckoil Pecniyonuku «O0 ycTaHOBICHUH MOPSII-
Ka M CYMMBI BBITUIATHI BOEHHOCTYXAIIUM, (KPOME BOCHHOCITYKAIUX
CPOUYHOM NEHCTBUTENILHON BOEHHOM CIyXObI) YBOJEHHBIM C BOCHHOM
ciyxk0bl B 3amac u oTcTaBky ¢ 1 deBpans 1994 roga nmo 12 urons 2010
rojia KOMIIEHCAllUU 3a HEMCIOJIb30BaHHbBIN OYEPEIHOM OTITYCK KaJleH1ap-
HBIX JIET TOro mepuoaa» oT 26 aexadbps 2014 roma Homep 399 (manee —
[TocranoBnenne Kabuner MunuctpoB ot 26 nekadps 2014 roga Homep
399) wactam I, III, IV u V crarbm 25, ctatbe 37, yactsam [ u V crateu 149
Koncturynuu Aszepbaiimkanckoit Pecriyonuku (nanee — KoHcTutyms).

B 3ampoce ykasbiBaeTcs, 4TO B TMocTaHoBlIeHusx KaGunera
MunuctpoB ot 28 centsiops 2012 roga Homep 217 u ot 26 nexabps 2014
roga HoMmep 399 B oTnMuue OT APYTMX BOCHHOCIYXAIIUX HE pa3b-
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SICHSIETCSI TIOJIOKEHHE BOCHHOCTY AKX (Cy/el, HauaJbHUKOB KaHIIEJsI-
puil, HA4YaJIbHUKOB OXpaHbl, HAYaJbHUKOB XO35MCTBEHHBIX YacTeH U JIp.)
MIPOXOJUBILUX CITYO0y B BOGHHBIX TpUOyHaIax (BOGHHbIX CyAaxX) M YBOJICH-
HBIX CO CITy»OBI B 3ar1ac WM OTCTaBKY, HE YCTAaHOBJICHO KaKUM TOCyapcCT-
BEHHBIM OPTaHOM JOJKHA OBbITh BbIIJIAY€HA, YCTAHOBJIEHHAS! 3aKOHOM KOM-
TICHCAIIMs 32 HE UCIIOIb30BaHHbIM OTITYCK KajeHAapHbIX JieT (¢ 1 ¢eBpais
1994 rona o 12 uronst 2010 rozga), KOTopble OHM HE OBUIN B OTITYCKY.

[lo MHEHMIO OpraHa IOJABILIEro 3ampoc, BO3HUKILIAS HEONPEIEIICH-
HOCTh — OTCYTCTBHE BO3MOXKHOCTH IMOJIYYEHHsI IPOXOJUBIIUM CITYKOY
BOCHHOCIYXaIIUMU (CyAbsIMU, HaYaJIbHUKAMH KaHLEIApUN, Ha4aIbHU-
KM OXpaH, HAYaJIbHUKaMH XO3MCTBEHHBIX YacTeW U Ap.) MPOXOIUBIIUM
ciyk0y B BOGHHBIX TpHOyHasIax (BOCHHBIX CyJlaX) YCTAHOBIEHHOM 3aK0-
HOM KOMIIEHCAIlMU 33 HEUCITOJIb30BAHHBIN OTITYCK KaJleHIApHBIX JIET, B
CpPaBHEHUH C JIMIAMU, HAXOASIIMMUCS B TAKOM K€ MOJIOXKEHUHN U UMEIO-
IIMMH BO3MOKHOCTH IMOJYYUTh KOMIIEHCAIUIO, SBJSETCA JTUCKPUMUHA-
LMEeW U MPUBOJUT K HAPYIICHUIO 3aKpeIieHHbIX B KoHCTUTY MM TTpaB Ha
PaBEHCTBO, OT/AbIX, COLMATILHOE 00ECIIEUeHHE U TIp.

YuuteiBasi conepkanue 3anpoca u TpedoBanus cratbu 32.5.7 3akoHa
Azepbaitmkanckor Pecniyonuku «O Konctutynumonnom Cyney, [1nenym
Koncrurynmonnoro Cyzna oTMEYaeT, YTO IpPEIMET JAHHOIO KOHCTHUTY-
IMOHHOIO JIeJIa COCTaBJsIET MpOBEpKa cooTBeTCTBUS [locTaHoBIEeHMI
Kabunera MunuctpoB Azepbaiimxanckoil Peciyonuku ot 28 ceHTA0ps
2012 roga Homep 217 u ot 26 nexabps 2014 rona Homep 399 cratbe 37
Koucturynumu.

B cBs3u ¢ 3ampocom Ilnenym Koncturyumonnoro Cyna cuuraer
HEOOXOAUMBIM OTMETHUTH CIIEAYFOIICE.

B nensax oGecneuenus mynkra 1.3 VYkaza llpesunmentra AszepOaii-
mxanckoi Pecrry6nuku ot 10 urons 2010 romga Homep 281 «O npumene-
Hun 3akoHa AsepOaimkanckoi PecmyOmuku ot 11 mas 2010 roma
Nel1005-IIIQD «O BHeceHuH AOMOTHEHUH B 3akoH A3zepOaiiyKaHCKOH
Pecnyonuku «O crtaryce BoeHHocayxamux» U B [lonoxenune «O mpo-
XOKJICHUM BOEHHOW CIYKObI» YTBEpXKIEHHOro 3akoHOM AsepOaii-
mxaHckol PecnyOonmuku ot 3 okTsaopst 1997 roma momep 377-1Q»»
Kabuner Munucrtpos npussii [locranosnenue ot 28 centsiops 2012
roga Homep 217.

[Tocnie »toro Kabuner MuHHCTpOB mojan 3ampoc B
Konctutynuonnsiit Cyz ¥ IpOCHII UCTOJIKOBATh ABAIATHIN a03al] MMyHK-
ta 1 crateu 11 3akona A3sepbOaiimxanckoii Pecrybnuku «O crartyce
BOCHHOCIyXalux» 1 Bropor yactu crareu 121 Ilonoxenusa «O mpo-
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XOXKJIEHUM BOEHHOM CITy»KObD» YTBEPKAEHHOTO 3akoHOM A3epOaiikaHcKon
Pecny6muku ot 3 oktsa6pst 1997 roga nomep 377-1Q.

IInenym Koncturynuonnoro Cyna IlocranoBinenuem ot 28 mapra
2014 rona mpuien K TAKOMY BBIBOLY, YTO MPaBO MOJYy4YEHUs KOMIIEHCaA-
MM 32 HEHCHOJIb30BAHHBIM OYEPEAHON OTIYCK 3a KaJeHJAPHBIA TOJ
MpeayCMOTpEeHHOE B ABaauaToM ab3are myHkra 1 crarbu 11 3akona «O
CTaTyCce BOCHHOCIIYXalIuX» U 4acTh Bropoi cratbu 121 [Honoxenus «O
MPOXOXKJICHUM BOCHHOW  CIYKObI», YTBEPXKAEHHOro 3aKOHOM
AzepbOaitkanckoit Pecryonuku ot 3 oktsai6ps 1997 roga nomep 377-1Q
pacrpocTpaHseTcsl TaKKe Ha BOCHHOCIYXKAIIUX, YBOJICHHBIX B 3amac U
orctaBky 110 12 urons 2010 roga. B Toxe Bpemsi B COOTBETCTBHUHM C Mpa-
BOBBIMU TO3UIUSMHU, OTPAXKEHHBIMU B OIMHUCATEIHLHO-MOTHUBUPOBOYHOM
gactu Hacrosmiero [locranosnenus, Kabunery MuHUCTPOB OBLIO PEKO-
MEH/IOBAaHO YCTAaHOBJIEHUE CYMMbl U MOPSIKOB BbIILJIAThl KOMIIEHCAIIMU
BOCHHOCITY>KaIllUM, YBOJICHHBIM B 3arac U oTcTaBKy 110 12 utonsa 2010
rojia 3a HEHCIOJb30BAaHHBIA OYEpPEAHON OTIYCK, KaJEHIApHBIX JIET B
MePHUOJ] HAXOXKIACHHS Ha JCHCTBUTEIILHON BOEHHOU CITyXO0e.

[IpuHuMass BO BHUMAaHUE NPABOBYIO MO3UIMIO, OTPAXKECHHYIO B
[Tocranosnennu [lnenyma Koncrurynnonnoro Cyna ot 28 mapra 2014
rona, Kabuner MunuctpoB npunsin [locraHoBinenue ot 26 nexabps
2014 rona nHomep 399.

Kak u ykazano B 3ampoce, B cooTBeTcTBYroIMX I[locTaHOBiIEHHSIX
Kabunera MUHHUCTPOB B OTIMYME OT JIPYTHMX BOEHHOCIYKAILIUX, HE BHE-
CEHa SICHOCTH B BOIIPOC O BBHIMJIATE CYJbSIM BOGHHBIX TPHUOYHAJIOB, UJjie-
HaMm BepxoBHoro Cyna BXOASIIMM B BOEHHYIO KOJUIETUIO U BOEHHOCIY-
KallUM MTPOXOJMBIIUM CITY:KOy B UX amaparax, YBOJIEHHBIM CO CITY>KObI
B 3aI1ac MJIM OTCTaBKY KOMIIEHCAIIMU 32 HEUCIIOJIb30BAHHBIN OUepeaHON
OTITyCK.

B cBa3u ¢ mnocraBieHHbIM B 3ampoce BompocoM, [lnenym
Konctutynumonnoro Cynia cuutaeT 1ejiecoo0pa3HbIM TPOAHAIU3UPOBATh
HOpMbI KOHCTUTYIIMM M HEKOTOPBIX 3aKOHOJATEJIbHBIX aKTOB.

Cornacno crarbe 37 KoHCTUTYIIMM KaXKIblidi UMEET MPaBO Ha OTIIBIX.
PaGoratonymM 1o Tpy10BOMY JOTOBOPY TapaHTHPYIOTCS yYCTaHOBICHHBIN
3aKOHOM, HO HE MPEBBIMIAIOMNNA § YacOB pabOUYuil JeHb, JHU OTAbIXa U
MIPa3IHUYHBIE JHH, IPEIOCTABIECHUE HE MEHEE OHOIO pa3a B I'OJl OIUIAYH-
BAa€MOI0 OTITYCKa IIPOJIOJIKUTENBHOCTBIO HE MeHee 21 KaneH1apHoro JHsL.

[IpaBo Ha OTIBIX, B TOM YMCJIE MPABO Ha KCIIOJIb30BAHKE OIJIauMBae-
MOTO OTITyCKa HaIUIO OTpakeHWe B cTarbe 24 Bceolmieit aexmapanuu
IpaB yenoBeka, myHKTe «d» crarbu 7 MexayHapoaHoro [lakra 06 sko-
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HOMMYECKHUX, COLMAIbHBIX U KYJIbTYPHBIX IIPaBaX M B MEPBOM IyHKTE
crarbi 3 KonBenuuu Nel32 Mexnaynapoanoit Opranuzauuu Tpyna "O6
oIUIaYMBaeMbIX oTiyckax' npunsaroi B 1970 romy.

Peanu3zys mpaBo Ha OTABIX MHAMBHUI OCBOOOXKIAETCS OT UCIIOTHEHUS
00s13aHHOCTEN, BBITEKAIOMIMX M3 TPYAOBBIX OTHOLIEHUH M HCHOJB3YS
JAaHHOE BPEMs 110 CBOEMY YCMOTPEHHUIO, B IIEPBYIO OYEPEb, MOXKET BOC-
CTaHOBUTbH CBOU MOpaJIbHbIE U (PUZNUECKUE CUIIBL, TPYAOCIOCOOHOCTD U
YKpenuTh 310poBbe. Hapsimy ¢ 3TUM apyroe BakHOE MpeJHa3HAYCHUE
IpaBa Ha OTAbIX 3aKJII0YAETCS B PA3BUTUU U YCOBEPIIEHCTBOBAHUU CIIO-
COOHOCTEN U TaJaHTOB JIMYHOCTH, OOCCIICUYCHUH €0 Y4acTHs B JTMYHOM
1 0OIIECTBEHHOMN KU3HU.

B cBsi3u ¢ paccMoTpeHHeM BOMpOCa, YKa3aHHOM B 3alpoce JI0JIKEH
OBITh YCTaHOBJICH KPYT JIMI, 00JIaIAI0IIUX CTATyCOM BOCHHOCIY>KAIIETO
Y BHECEHA SICHOCTh B BOIIPOC O TOM, YTO 00JIaAA0T JIU IaHHBIM CTaTyCOM
CybU BOEHHBIX TpHOyHasIoB, wieHbl BepxoBHoro Cyna, BXoasiiue B
BOEHHYIO KOJUIETHIO, U JIMLA MPOLIEAIINE CIYKOy B UX amnmnaparax.

B cooTrBercTBMM ¢ mNpaBOBOW MO3UIKEH, CPOPMHPOBAHHOW B
[Tocranosnenuu [lnenyma Koncruryunonnoro Cyna ot 28 mapra 2014
rojia, 3aKOHO/IaTeNb, 3aKPETLIsis B paMKaX CBOUX KOHCTUTYLIMOHHBIX OJI-
HOMOYHMI 0COOBII MPAaBOBOW CTaTyC BOSHHOCTYXKAIIWX, YCTAHABIUBACT
OIpe/ICJIEHHbIE JOMOJIHEHMS UM OIPAaHUYEHUS ISl OCYLIECTBICHUS UX
mpaB ¥ CBOOOJ, a TaK)Ke BO3JAraeT Ha 3TH JUIA 0COObIe 00S3aHHOCTH,
BBITCKAIONINE W3 OOSI3aHHOCTEHW, MPUHIUIOB W (PYHKIHH BOCHHOM
CITy’KOBI M U3 0COOCHHOCTEH NEATENFHOCTH JIUI] MPOXOSAIINX BOCHHYIO
CITYXKOY.

CornacHo ctatbsim 2 u 3 3akona AzepOaiikanckor Pecryomuku «O
CTaTyce BOCHHOCTYKAIINX» CTaTyC BOCHHOCITYKALIEr0 UMEIOT Tpax/ia-
He A3sepOaifkanckoil PecriyOnuku u rpakaaHe OpyTrUX TOCYAapcCTB,
COCTOSIME HAa JICUCTBUTEIHLHON BOEHHOW CiykOe B BoopykeHHBIX
Cunax AsepOaiijkanckoil PecnyOnuku, B MOTrpaHUYHBIX BOWCKax
Azepbaiimxanckoil PecrryOnuku u B Apyrux BOMHCKUX (POPMHPOBAHUIX
CO3JIJaHHBIX B COOTBETCTBHUU C 3aKOHO/ATENILCTBOM A3epOaiiKaHCKOM
PecniyObnuku, a Takxke Haxopsiuecss Ha cOOpax BOEHHOOOsS3aHHBIE.
CraTtyc BOEHHOCIIYXAILIETO TpakaaHe MpUuoOpEeTaroT co JIHS MPHU3bIBa B
Boopyxennbie Cumnbl A3zepOaitmxanckoil PecryOnuku, mOCTyIIeHHUS
IO0OPOBOJIBHO WJIM MO KOHTPAKTy Ha ciyxk0y B Boopyxkenubsix Cumax,
MpU3bIBa Ha COOPBI, MOCTYIJICHUSI B BOCHHbIEC YUeOHbIE 3aBEICHUSI.

B ywactu 1 crareu 1 geiicrBoBaBmero a0 30 HostOps 2001 roma 3akoHa
AzepOaiimpkanckoit Peciyonuku «O BOEHHBIX TpuOyHanax» (maiee —
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3akoH «O BOEHHBIX TpUOyHaNIax») yKa3aHO, YTO BOCHHbIE TPUOYHaIbI
SABISIIOTCA cylamu AszepOaiipkaHckoil PecriyOnuku, BXOAST B €AUHYIO
cyneObHy0 cucteMy u JedcTtByror B Boopyxennsix Cunax
Azepbaiimkanckoit PecnyOnuku. 3akoHonaTelb B JAHHOM IOJIOKEHUU
KOHKPETHO OTMETHJI, UTO PabOoTa BOCHHBIX TPUOYHAJIOB OPraHM30BaHA B
coctaBe Boopyxennsix Cun Azepbaifxanckoit Pecyommku.

B crarbe 6 nanHoro 3akoHa yCTaHOBIEHBI TpeOOBaHUS, IPEAbSBIIsC-
MbI€ K KaHIUJaTaM B CyJIbH BOCHHBIX TpUOYHAJIOB, B WieHbl BepXoBHOTO
Cyna, BXOJsIIMX B BOGHHYIO KOJUIETHUIO U B HApOJIHbIE 3aceaarenu. Tak,
CYZIbSIMH BOEHHBIX TpuOyHasoB, wieHaMu BepxoBHoro Cyma, BXOISIIIN-
MU B BOCHHYIO KOJUIETHIO B MOPSAKE, YCTAHOBIEHHOM 3aKOHOJATENb-
ctBoM A3sepOaiikanckoir PecnyOnuku, u30uUpanuch TpaxkigaHe
A3zepbOaitxkanckoit PeciyOnuku, focturiinme 25 €T, COCTOSIINE Ha JIeh-
CTBUTEJILHOW BOGHHOM CiTy)k0e, MMEIOITNE BhICIIIEe IOPUIUIECKoe 00pa-
30BaHME U BOMHCKOE 3BaHUE o¢uliepckoro cocrasa. HaponHeim 3acena-
T€JIeM BOEHHOTO TpuOyHaaa HE3aBUCHUMO OT BO3pacTa MOT ObITh U30paH
COCTOSIIUA HA JEUCTBUTEIBLHOW BOEHHOW CiIyk0e TpaxxJaHuH
Azepbaitkanckort Pecryonuku. HaponmHbiMu 3acenaTensiMd BOCHHOM
komeruu BepxoBHoro Cyma AszepOaifmkanckor PecmyOnuku morim
OBITh W30paHBl COCTOSANIME HAa BOCHHOW CIyxk0e TpaxaaHe
AzepOaiimkanckoit Pecyonuku, mpocrurmme 25 net. MHbIE BOMPOCHI
n30paHus M TOJHOMOYHMH 4YJIEHOB BOEHHBIX TPUOYHAJIOB, WJICHOB
BepxoBHoro Cyna, BXOmSIIMX B BOCHHYIO KOJUIETHIO, PEIIAINCH B
MOpPSJIKE, YCTAHOBJICHHOM 3aKOHOJATEIbCTBOM A3epOaifKkaHCKON
PecnyOnukwu.

Kax BuaHO U3 conepkaHusl yKa3aHHOM CTAaTbH 3aKOHOJATENb, B Kaue-
CTBE OCHOBHOTO TPeOOBaHUS K KaHAMIAaTaM B CyJlbU BOCHHBIX TpHOyHa-
70B, B ujeHbl BepxoBHoro Cyma, BXOISIIEro B BOEHHYIO KOJUIETHIO,
JaXKe B HAPOJHBIE 3aCEIaTENN YCTAHOBHWII MPOXOXKJIECHUE UMH JIEUCTBU-
TEIbHON BOCHHOM CITYXOBI.

Takum 00pa3oM, COIIACHO CMBICTY aHAIM3UPYEMOM CTaTbU HA OCHO-
BaHMM JICHCTBOBABIIIETO B TOT MEPHUOJ 3aKOHOAATENbCTBA JIUI0, HE MPO-
niesiiee JeHCTBUTENbHYI0 BOMHCKYIO CIy»O0y, HE MOTJIO OBITh Ha3Haue-
HO Ha JODKHOCTH CYIbH B BOEHHBIX TpuOyHanax, ujieHa BepxoBHoro
Cyna, BXOMSIIETO B BOCHHYIO KOJUIETHIO W HE MOIJIO OBITh M30paHO
HapOJHBIM 3ace/iaTesieM BOCHHOTO TprOyHaa.

Bwmecre ¢ Tem B cTathe 21 3akoHa «O BOEHHBIX TpUOyHaIaX» MPeayc-
MOTPEHBI MOJOXKEHUS O CTPYKTYype, ITaTaX U KOMIUICKTAI[Md BOCHHBIX
TpubyHanoB. Tak, cormacHO JaHHOW CTaThe CTPYKTYPY M IITATHI anapa-
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Ta BOEHHBIX TpHUOYHAJIOB YCTaHaBIMBaJIO MUHUCTEPCTBO IOCTUIIUU
AzepOaiimpkanckoit PecrryOonuku, mo cormacoBaHuio ¢ MUHHUCTEPCTBOM
o0opounbl Azepbaiixanckoit PecriyOnuku. CTpyKTypy U IITaThI arnapara
BoeHHOHM Kosuterun BepxoHoro Cynma AzepOaiimxaHckoi Pecryomuku
ycranaBnuBall IIpesunuym BepxoBuoro Cyma AzepOaiigxaHCKON
PecnnyOnuku, 1o cornacoBaHWIO C MUHUCTEPCTBOM OOOpPOHBI
Azepbaitmxanckoit Pecyonuku. @uHaHCOBOE M MaTepUalIbHO-TEXHUYE-
ckoe o0ecreyeHne, OXpaHa BOEHHBIX TPUOYHAJIOB U BOCHHOW KOJJIETHU
BepxoBHoro Cyna AszepOaiixaHckoil PecriyOnuku oCy1iecTBIsIUCH 3a
cueT cpenctB Munucrepctsa 000poHbl Azepbaiixanckoil Pecryonukmu.

Kak BuaHO, puHAHCOBOE U MaTepHANIbHO-TEXHUYECKOE OOecTieueHne
BOCHHBIX TpuUOyHaloB W BOeHHON kojuierun BepxoBuoro Cyna
OCYLIECTBIISUIACH HENOCPEJICTBEHHO 3a CYET CPEeACTB MHHHCTEpPCTBA
oboponsl A3epbaiimkanckoi PecryOnukmu.

W3 ananu3a BellI€yKa3aHHBIX HOPM 3aKOHO/IATEIbCTBA MOKHO IIPUITH
K TaKOMY BBIBOJly, UTO MIPEIyCMOTPEHHOE B MOocTaHOBIeHUsAX Kabunera
Munwuctpos ot 28 centsiops 2012 rona Homep 217 u ot 26 nexadps 2014
roga Homep 399 nonoxeHue «BOCHHOCIYKAIMi» OXBaThIBAET TAKXKE
Cy/lel BOEHHBIX TpHUOyHasoB, WwieHOB BepxoBHoro Cyna, BXOASIINX B
BOEHHYIO KOJUIETHIO M BOECHHOCIY’KAIIUX MPOXOJIMBIIUX CIYKOy B HMX
amaparax.

B sToM cnywae, ocmapuBaeMbiMH TOCTaHOBIeHUsiMH KaOunera
MUHUCTPOB HE UCKIIIOYAETCS BBIILJIATA CYAbSIM BOCHHBIX TPUOYHAJIOB,
yieHaM BepxosHoro Cyga, BXOASIIMM B BOEHHYIO KOJUIETHUIO M BOEHHO-
CIIy’KallluM, TMPOXOAUBIIUX CIYyXOy B HMX amaparax KOMIICHCAIIMH 3a
HEUCIIOJIb30BAHHBIN OYEPEAHON OTIYCK.

B stom kontekcte, Ilnenym Koncturynmonnoro Cyna cuuTaert, 4to
[TocranoBnenuss Kabunera MunuctpoB ot 28 centsiops 2012 roma
Homep 217 u ot 26 nexabps 2014 roga HOMep 399 He mpoTuUBOpeuat
crarbe 37 KoHCcTUTYLIMH.

[Inenym Konctutyunonsoro Cyna oTrmeyaet, 4To ObLIO ObI 1eseco-
oOpa3Ho ycraHoBineHune KaOuHeroMm MUHHUCTPOB TMOpsAKa BBIILIATHI
CyZIbsIM BOEHHBIX TpuOyHasoB, wieHaM BepxoBHoro Cyna, BXOASIIUM B
BOEHHYIO KOJUJIETHIO M BOEHHOCIYXAIUM MPOXOJUBLINM CIYX’O0y B MX
arnlaparax KOMIIEHCALlMU 3a HEMCIIOJIb30BAaHHBIM O4YepeaHON OTHycK C 1
deBpans 1994 roga mo Toro mepuosna, AercTBUsA 3akoHa «O BOEHHBIX
TpUOyHaIax».

PykoBoactBysace wacteto VII  cratem 130 Konctutryuuu
AzepOaiipkanckoit PecnyOnuku, cratesimu 52, 62, 63, 65-67 u 69
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3akona AszepOaimxanckoit Pecyonuku «O Konctutyunonnom Cygmey,
[Tnenym Koncturymmonnoro Cyna AsepOaiipxanckoit Pecyommku

IHMOCTAHOBMUI:

1. B cBm3u ¢ TeMm, uyto mocraHoBieHus KaOunera MUHHCTPOB
Azepbaiimxanckoit Pecniy6nuku ot 28 centsa0ps 2012 rona Homep 217 u
ot 26 nekabpst 2014 roga Homep 399 He MCKITIOYAIOT BBITLIATHI CYIbSIM
BOEHHBIX TpuOyHasnoB, wieHaMm BepxoBHoro Cyna A3zepOaiimxaHCKON
PecnyGnuky, BXOAAIIMM B BOEHHYIO KOJUIETMIO M BOCHHOCITY)KAIUM,
MPOXOJIMBIIMM CITy’KOy B MX ammaparax KOMIIEHCAllMU 32 HEUCIOJIb30-
BaHHBII O4YepEeAHON OTIIYCK, IO3TOMY JaHHbIE ITIOCTAHOBIIEHUS HE IIPO-
tuBopeyar crarbe 37 Konctutyuuu AszepOaiipxanckoi Pecryonuku.

2. [locTaHOBNIEHHE BCTYMAET B CUILY CO JIHS OITyOJIMKOBAHHUS.

3. IloctaHoBieHue omyONUMKOBaTh B Ta3zeTrax «AszepOailkany,
«Pecnybnukay, «Xanr razetn», «bakunckuii pabounity u «BecTHuke
Koncturynmonnoro Cyna Azepbaitmxanckoit PecriyOnukmy.

4. IlocTaHoBIIEHUE ABISETCS OKOHYATEIBHBIM U HE MOXKET ObITh OTMe-
HEHO, U3MEHEHO WK OQUIIMAIBHO UCTOJIKOBAHO HU OJJHUM OPI'aHOM WJIN
JIULOM.
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION
OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On verification of conformity of resolution of the Cabinet of
Ministers of the Republic of Azerbaijan No. 217 dated
28 September 2012 and resolution No. 399 dated 26 December
2014 with the Constitution of the Republic of Azerbaijan

2 June 2016 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan
composed of Farhad Abdullayev (Chairman), Sona Salmanova, Sudaba
Hasanova, Rovshan Ismayilov, Jeyhun Garajayev, Rafael Gvaladze,
Mahir Muradov and Kamran Shafiyev (Reporting Judge);

attended by the Court Clerk — Faraid Aliyev,

the representative of the applicant — Mahir Mammadov, Head of the
Science-Analytical Department of the Commissioner for the Human
Rights (Ombudsman) of the Republic of Azerbaijan,

the representatives of the respondent — Vugar Shafiyev, Head of the
Financing Department for the Law Enforcement Bodies of the Ministry
of Finance of the Republic of Azerbaijan and Jeyran Ganbarova, Head of
the Legal Department of the Ministry of Finance of the Republic of
Azerbaijan,

the expert — Elshad Nasirov, Senior professor of the Department on
Constitutional Law of the Faculty of Law of the Baku State University,

the specialist — Rauf Kishiyev, Head of the Legal Department of the
Ministry of Defense of the Republic of Azerbaijan, Colonel of Justice

in accordance with the Article 130.7 of the Constitution of the
Republic of Azerbaijan examined in open judicial session via special
constitutional proceedings the case on request of the Commissioner for
the Human Rights (Ombudsman) of the Republic of Azerbaijan on the
verification of the conformity of the resolution of the Cabinet of
Ministers of the Republic of Azerbaijan No. 217 of 28 September 2012
and the resolution No. 399 of 26 December 2014 with Article 25 (Parts
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I, I, IV and V), Article 37 and Article 149 (Parts I and V) of the
Constitution of the Republic of Azerbaijan.

Having heard the report of Judge K. Shafiyev, the arguments of rep-
resentatives of applicant and the respondent, the expert opinion and hav-
ing considered materials of the case, Plenum of the Constitutional Court

DETERMINED AS FOLLOWS:

The Commissioner for the Human Rights (Ombudsman) of the
Republic of Azerbaijan having appealed to the Constitutional Court of the
Republic of Azerbaijan (hereinafter referred to as Constitutional Court)
asked the Constitutional Court to verify the conformity of the resolution of
the Cabinet of Ministers of the Republic of Azerbaijan No. 217 of 28
September 2012 on “The determination of the mechanism of the payment
of the compensation and the calculation of the amount due for the unused
regular vacation period for the benefit of military personnel (other than the
drafted actual military personnel) that do not take a vacation for any rea-
son in a calendar year, as well as in other calendar years during the actual
military service (hereinafter referred to as the resolution of the Cabinet of
Ministers No. 217 of 28 September 2012) and the resolution No. 399 of 26
December 2014 on “The determination of the mechanism of the payment
of the compensation and the calculation of the amount due for the unused
regular vacation period for the benefit of military personnel (other than the
drafted actual military personnel) in reserve or released (or resigned) from
actual service from 1 February 1994 until 12 June 2010 (hereinafter
referred to as the resolution of the Cabinet of Ministers No. 399 of 26
December 2014) with Article 25 (Parts I, III, IV and V), Article 37 and
Article 149 (Parts 1 and V) of the Constitution of the Republic of
Azerbaijan (hereinafter referred to as the Constitution).

It has been set forth in the petition that in contrast to other military per-
sonnel the resolution of the Cabinet of Ministers No. 217 as of 28
September 2012 and the resolution of the Cabinet of Ministers No. 399 as
of 26 December 2014 touch upon neither the status of military personnel
(judges, clerks, security personnel, organizational personnel etc.) who
have served in military tribunals (military courts), who are in reserve or
who have been released (or resigned) from actual service nor what gov-
ernment authority is in charge of providing the compensation determined
in accordance with applicable law for calendar years (from 1 February
1994 until 12 June 2010) that such military personnel elected not to take
vacation.
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By the opinion of applicant body, unlike similarly situated persons who
had received compensation, such uncertainty is a cause of a violation of
constitutionally prescribed rights of equality, rest, social protection and
similar rights indicating discrimination towards the military personnel
(judges, clerks, security personnel, organizational personnel etc.) who had
actually served in military tribunals (military courts) but failed to receive
compensation determined in accordance with applicable law for calendar
years.

Taking into account the subject of the request and the provisions of
Article 32.5.7 of the Law of the Republic of Azerbaijan “On Constitutional
Court”, the Plenum of the Constitutional Court declares that the subject
matter of the current constitutional proceeding is the verification of the
conformity of the resolution of the Cabinet of Ministers No. 217 of 28
September 2012 and the resolution of the Cabinet of Ministers No. 399 of
26 December 2014 with Article 37 of the Constitution.

In connection with the request, Plenum of the Constitutional Court
notes the following.

The Cabinet of Ministers adopted the Resolution No. 217 of 28
September 2012 to ensure the fulfillment of Paragraph 1.3 of the Decree
No. 281 of the President of the Republic of Azerbaijan of 10 June 2010 on
application of the Law of the Republic of Azerbaijan No. 1005-1IIQD as
of 11 May 2010 in respect of the Addendum to the Law of the Republic of
Azerbaijjan “On Status of Military Personnel” and the Regulations on
Military Service approved by the Law of the Republic of Azerbaijan No.
377-1Q of 3 October 1997.

Subsequently, the Cabinet of Ministers asked the Constitutional Court
to interpret the Article 11, Section 1, Paragraph 20 of the Law of the
Republic of Azerbaijan “On Status of Military Personnel” and the Article
121.2 of the Regulations on Military Service approved by the Law of the
Republic of Azerbaijan No. 377-IQ of 3 October 1997.

The Plenum of the Constitutional Court by its Decision of 28 March
2014 determined that the right to receive compensation for a unused regu-
lar vacation for calendar years period envisaged in Article 11, Section 1,
Paragraph 20 of the Law of the Republic of Azerbaijan on the Status of
Military Personnel and the Article 121 (Part II) of the Regulations on
Military Service approved by the Law of the Republic of Azerbaijan No.
377-1Q of 3 October 1997 is also applicable to military personnel in
reserve or who had been released (or resigned) from military service up
until 12 June 2010. At the same time, it was recommended to the Cabinet
of Ministers in the reasoning part of the Resolution in accordance with the
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legal positions set forth therein to establish rules and regulations for the
determination of the compensation due and methods of payment for mili-
tary personnel in reserve or who had been released (or resigned) from actu-
al military service up until 12 June 2010 for a unused regular vacation for
a calendar year.

Taking into consideration the legal opinion stated in the decision of the
Plenum of the Constitutional Court of 28 March 2014, the Cabinet of
Ministers adopted the Resolution No. 399 as of 26 December 2014.

However, as it was stated in the request, unlike other military personnel
the uncertainty regarding the compensation for unused regular vacation for
judges of military tribunals, members of the military board of the Supreme
Court and military personnel who had served, had been released to the
reserve or had resigned from military service has not been sorted out in the
respective resolutions of the Cabinet of Ministers.

The Plenum of the Constitutional Court considers necessary to review
and analyze the norms of the Constitution and certain applicable legisla-
tive acts in connection with the matters raised in the request.

According to Article 37 of the Constitution, everyone has the right for
rest. For those working based on labor agreements 8-hour working day,
national holidays and at least one paid vacation with duration of at least 21
calendar days are guaranteed.

The right to rest and the right to a paid vacation are also reflected in
Article 24 of the Universal Declaration of Human Rights, Article 7 (d) of
the International Covenant on Economic, Social and Cultural Rights and
Article 3.1 of the Annual Holidays With Pay Convention (No. 132, 1970)
adopted by the International Labor Organization.

By enjoying the right to rest, an individual released from carrying out
tasks and functions ensuing from a labor relationship. The free time allows
an individual to spend time, as one deems desirable, and most important-
ly, improves moral and physical strength, restores working abilities and
strengthens health of an individual. Furthermore, another important objec-
tive of the right to rest is to develop and to improve an individual’s skills
and talents and to ensure participation in an individual’s personal and
social life.

In connection with the analysis of the matters raised in the request, it is
necessary to determine the scope of individuals falling under the status of
a military service member and to determine whether judges of military tri-
bunals, members of the military board of the Supreme Court and the indi-
viduals who have served in their respective organizations fall under the
foregoing status.
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According to the legal opinion expressed in the Decision of the Plenum
of the Constitutional Court of 28 March 2014, the legislator within the
authorities enumerated in the Constitution in defining the special legal sta-
tus of military personnel determines respective allowances or restrictions
to their rights and freedoms, as well as imposes particular obligations aris-
ing out of duties, principles, functions and characteristics of military serv-
ice of such personnel.

According to Article 2 and Article 3 of the Law of the Republic of
Azerbaijan “On Status of Military Personnel”, citizens of the Republic of
Azerbaijan and citizens of other states, as well as military officials in mil-
itary camps who engage in actual military service of the Armed Forces of
the Republic of Azerbaijan, troops of border service of the Republic of
Azerbaijan and other military units established under the laws of the
Republic of Azerbaijan have the status of military personnel. In conform-
ity with the prescribed regulations of the laws of the Republic of
Azerbaijan, citizens attain the status of a military service member from the
day they (i) are enlisted in the Armed Forces of the Republic of Azerbaijan,
(i1) volunteer to serve or (iii) contract to serve or enlisted in military camps
or military schools in the Armed Forces.

According to the Article 1.1 of the Law of the Republic of Azerbaijan
“On Military Tribunals” (hereinafter referred to as the Law “On Military
Tribunals”) acting till 30 November 2001, military tribunals are the courts
of the Republic of Azerbaijan, belong to the unified court system and carry
out their functions under the auspices of the Armed Forces of the Republic
of Azerbaijan. The legislator relying on this specific provision noted that
the activities of military tribunals were organized within the Armed Forces
of the Republic of Azerbaijan.

The Article 6 of the same Law determined the requirements put forth to
become a military tribunal judge, a member of the military board of the
Supreme Court and a candidate to become a people’s assessor. According
to the same article, citizens of the Republic of Azerbaijan who has: (i)
reached the age of 25, (ii) been in actual military service, (iii) have higher
legal education and (iv) a rank of a soldier in the officer personnel could
have been selected as military tribunal judges and members of the military
board of the Supreme Court in accordance with the rules and regulations
of the laws of the Republic of Azerbaijan. Irrespective of age, a citizen of
the Republic of Azerbaijan in actual military service could have been
selected as a people’s assessor of the military tribunal. Citizens of the
Republic of Azerbaijan who reached the age of 25 and were in actual mil-
itary service could been selected as a People’s assessor of the military
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board of the Supreme Court of the Republic of Azerbaijan. The selection
of members of military tribunals and military boards of the Supreme Court
and identification of other matters within their authorities were determined
by the legislation of the Republic of Azerbaijan.

As evident from the meaning of the aforementioned article, the legisla-
tor had determined that actual military service was the main requirement
for any candidates to become a military tribunal judge, a member of the
military board of the Supreme Court or a candidate to become a public
assessor of the military tribunal.

In relation to the meaning of the analyzed article and according to exist-
ing legislation, an individual who has not been in actual military service
could not been selected as a military tribunal judge, a member of the mil-
itary board of the Supreme Court or could not become a candidate for a
people’s assessor of the military tribunal.

Also the Article 21 of the Law “On Military Tribunals™ envisages pro-
visions in relation to the structure, positions and staffing of military tri-
bunals. In accordance with the same article, the Ministry of Justice of the
Republic of Azerbaijan jointly with the Ministry of Defense of the
Republic of Azerbaijan determined the organizational structure and
staffing plan of the military tribunals. The Supreme Court of the Republic
of Azerbaijan jointly with the Presidium of the Supreme Court of the
Republic of Azerbaijan and the Ministry of Defense of the Republic of
Azerbaijan determined the organizational structure and the staffing plan of
its military board. The financing, the maintenance and the security of the
military tribunals and the military board of the Supreme Court were direct-
ly funded by the Ministry of Defense of the Republic of Azerbaijan.

As evident, the financing and the maintenance of the military tribunal
and the military board of the Supreme Court were directly funded by the
Ministry of Defense of the Republic of Azerbaijan.

It can be further adduced from the analysis of the aforementioned norms
by the legislation that judges of military tribunals, members of the military
board of the Supreme Court and military personnel who have served in
their respective organizations are included within the scope of the mean-
ing “military service member” of the resolution of the Cabinet of Ministers
of the Republic of Azerbaijan No. 217 of 28 September 2012 and the res-
olution No. 399 of 26 December 2014.

In such cases, the payment of compensation for unused regular vacation
period of judges of military tribunals, members of the military board of the
Supreme Court and military personnel who have served in their respective
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organizations is not excluded from the disputed resolutions of the Cabinet
of Ministers.

Considering the above, Plenum of the Constitutional Court comes to
conclusion that there are no contradiction between the resolution of the
Cabinet of Ministers of the Republic of Azerbaijan No. 217 of 28
September 2012, the Resolution No. 399 of 26 December 2014 and Article
37 of the Constitution of the Republic of Azerbaijan.

However, the Plenum of the Constitutional Court notes that the mecha-
nisms of remuneration or payment of compensation for the unused regular
vacation period for judges of a military tribunal, members of the military
board of the Supreme Court of the Republic of Azerbaijan and military
staff served in their respective organization in the period commencing on
1 February 1994 and up to the entering into force of the Law “On Military
Tribunals” should be specified by the Cabinet of Ministers.

Being guided by Article 130.7 of the Constitution of the Republic of
Azerbaijan and Articles 52, 62, 63, 65-67 and 69 of the Law of the
Republic of Azerbaijan “On the Constitutional Court”, the Plenum of the
Constitutional Court of the Republic of Azerbaijan

DECIDED:

1. Taking into consideration that remuneration or payment of the com-
pensation for the unused regular vacation period for judges of a military
tribunal, members of the military board of the Supreme Court of the
Republic of Azerbaijan and military staff served in their respective
organization is not excluded from the resolution of the Cabinet of
Ministers of the Republic of Azerbaijan No. 217 dated 28 September
2012 and Resolution No. 399 as of 26 December 2014, these resolutions
do not contradict to Article 37 of the Constitution of the Republic of
Azerbaijan.

2. The decision shall come into force from the date of its publication.

3. The decision shall be published in “Azerbaijan”, “Respublika”,
“Xalq Qazeti” and “Bakinskiy Rabochiy” newspapers, and “Bulletin of
the Constitutional Court of the Republic of Azerbaijan”.

4. The decision is final, and may not be cancelled, changed or offi-
cially interpreted by any body or official.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azdrbaycan Respublikasi Miilki Macallasinin
228.2-ci maddoasinin Azarbaycan Respublikasi
Miilki-Prosessual Macallasinin 53, 149.2.3 va 218-ci
maddalari ils slagali sakildd sorh edilmasind dair

12 iyul 2016-c1 il Baka sohori

Azorbaycan Respublikasi Konstitusiya Mohkomaosinin Plenumu
Forhad Abdullayev (sodr), Sona Salmanova, Révson Ismayilov, Rafael
Qvaladze, Isa Nocofov, Mahir Muradov, Ceyhun Qaracayev (maruzogi-
hakim) vo Kamran Sofiyevdon ibarat torkibdo,

mohkomo katibi Foraid Oliyevin,

maraql1 subyektlorin niimayondoslori Baki Apellyasiya Mohkomasinin
hakimi Namiq Coforovun, Azorbaycan Respublikast Milli Moaclisi
Aparatinin Iqtisadi qanunvericilik sobasinin sektor miidiri Nadir
Sultanovun,

ekspert Baki Dovlat Universitetinin Hiiquq fakiiltasinin Miilki hiiquq
kafedrasinin dosenti, hiiquq tizro folsofo doktoru Azad Talibovun,

miitoxassis Azorbaycan Respublikast Ali Mohkomosinin Miilki
Kollegiyasmin hakimi Ilgar Domirovun istiraki ilo,

Azorbaycan Respublikast Konstitusiyasinin 130-cu maddoasinin VI
hissasino miivafiq olaraq xiisusi konstitusiya icraati izro a¢iq mohkomo
iclasinda Baki Apellyasiya Mohkomaosinin miiracioti 9sasinda
Azorbaycan Respublikast Miilki Macollosinin 228.2-ci maddasinin
Azarbaycan Respublikasi Miilki-Prosessual Macallasinin 53, 149.2.3 vo
218-ci maddolori ilo alagali sokildo sorh edilmasino dair konstitusiya
isino baxdi.

Is iizro hakim C.Qaracayevin moruzosini, maraqli subyektlorin
nlimayandalorinin vo miitoxassisin ¢ixislarini, ekspertin royini dinloyib,
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is materiallarim1 arasdirib miizakiro edorok, Azorbaycan Respublikasi
Konstitusiya Mohkomoasinin Plenumu

MUODYYON ETDI:

Baki Apellyasiya Mohkomoasi Azorbaycan Respublikasinin
Konstitusiya Mohkamaosino (bundan sonra — Konstitusiya Mohkamasi)
miraciot edorok, Azorbaycan Respublikasi Miilki Macollosinin (bundan
sonra — Miilki Macallo) 228.2-ci maddssinin “yasayis binasinin torkib
hissasindon istifade hiiququna xitam verilmasi haqqinda razilasma
olmadigda bu hiiquga miilkiyyatcinin mohkomo qaydasinda talobino
asasan bazar qiymati ilo miivafiq kompensasiya vermasi yolu ilo xitam
verilo bilor” miiddeasinin Azarbaycan Respublikast Miilki-Prosessual
Macallssinin (bundan sonra — Miilki-Prosessual Macalla) 53, 149.2.3 va
218.3-cii maddolori ilo miiqayisali sokilds sorh edilmasini xahis etmisdir.

Miiraciatds qeyd edilmisdir ki, V.Hasonov cavabdeh T.Hasonovaya
garst 6000 manat kompensasiya 0donilmoklo evdon istifads hiiququna
xitam verilmoasi vo evdon ¢ixarilma barads iddia ilo Baki sohori Nizami
Rayon Mohkomaosino miiraciot etmisdir. Birinci instansiya mohkomasi
iddian1 tomin etmodiyindon, iddia¢i homin gotnamodon apellyasiya
sikayoti vermisdir. Apellyasiya mohkomo icraati zamani iddiaci
mohkomoyo orizo ilo miiraciot edorok kompensasiya moblogini 8000
manatadok artirmaq istodiyini bildirmisdir.

Baki Apellyasiya Mohkomasi kompensasiya mobloginin artirilmasi
toklifino dair orizoni qgobul etmokdon imtina etmis, bunu onunla
osaslandirmigdir ki, kompensasiyanin mobloginin artirilmasi iddia
predmetinin doyisdirilmasini ehtiva edir, apellyasiya mohkoms icraati
zamani iddia predmetinin doyisdirilmasine iso miilki prosessual
qanunvericilikls yol verilmir.

Bu sobobdon iddiagi yenidon Baki sohori Nizami Rayon
Mohkomaosino miiraciot edorok 8000 manat kompensasiya ddonilmaklo
evdon istifads hiiququna xitam verilmasi vo evdon ¢ixarilma barados iddia
qaldirmisdir.

Baki1 Apellyasiya Mohkomaosi ikinci iddia iizro iso baxarkon, Miilki
Macollonin 228.2-ci maddosinin “yasayis binasinin torkib hissosindon
istifado hliququna xitam verilmosi haqqinda razilasma olmadigda bu
hiiquga miilkiyyat¢inin mohkomo gaydasinda tolobino osason bazar
qiymati ilo miivafiq kompensasiya vermosi yolu ilo xitam verilo bilor”
miiddoasinin Miilki-Prosessual Macoallonin 53, 149.2.3 vo 218.3
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maddalari ilo miiqayisali sokildo Konstitusiya Mahkomasi torafindon
sorh edilmasinin zaoruri oldugu gonastino golmisdir.

Baki Apellyasiya Mohkomaosi miiracistdo qeyd etmisdir ki, Miilki
Macolllonin 228.2-ci maddosindo nozordo tutulan kompensasiya
mobloginin iddianin predmetino daxil olub-olmamasi masslosine dair
mohkomao tocriibasindo vahid yanagsma movcud deyildir. Bu iso homin
isloro aglabatan miiddotds baxilmasinda ¢otinliklor yaradir vo hiiquqi
miuoyyanlik prinsipinin pozulmasina sobab olur.

Konstitusiya Maohkomasinin  Plenumu miiraciotds qaldirilan
masolonin diizgiin halli vo bels islors baxilarkon hiiquqi miioyyaonlik
prinsipinin tomin olunmasi moaqsadilo, ilk ndvbado, yasayis binasinin
torkib hissasindon istifado hiiququna xitam verilmasi zamani
kompensasiya mabloginin bazar giymatino uygun mioyyon edilmasi
maosalasing aydinliq gotirilmasini zoruri hesab edir.

Konstitusiya Mohkomosinin Plenumu bir sira gorarlarinda qeyd
etmisdir ki, hiiquqi miuoyyanlik prinsipi hiiququn aliliyinin asas
xiisusiyyatlorindon biri kimi ¢ixis edir. Hor bir qganunun vo ya onun hor
hanst bir miiddeasinin hiiquqi miioyyanlik prinsipino cavab vermosi
oldugca vacibdir. Bunun tomin edilmasi tigiin hiiquq normalar1 birmanali
va aydin olmalidir, xiisusilo mohkoma tocriibasinds vahid qaydada totbiq
edilmolidir. Bu iso 6z ndvbasinds hor koso onun hiiquq vo azadliglarinin
midafio olunacagina, hiiquq totbiq edonin harokotlorinin isa proqnoz-
lagdirila bilon olacagina ominlik vermalidir (N.Obilovun sikayati lizro 13
iyun 2008-ci il tarixli; “Azorbaycan Respublikast Miilki Macallosinin
373.2 vo 384.0.4-cti maddslorinin gorh edilmasine dair” 3 iyun 2013-cii
il tarixli; “Horbi qulluggularin dovlot icbari soxsi sigortasit haqqinda”
Azorbaycan Respublikast Qanununun bozi miiddealarinin sorh
olunmasina dair” 28 yanvar 2014-cii il tarixli Qorarlar).

Miilki Macollonin 228.2-ci maddosino miivafiq olaraq, yasayis
binasinin torkib hissosindon istifado hiiququnun omolo golmosi, hoyata
kecirilmosi sortlori vo xitami miilkiyyat¢i ilo baglanan, notariat
qaydasinda tosdiglonon yazili razilasma ilo miioyyonlosdirilir. Yasayis
binasinin torkib hissosindon istifado hiiququna xitam verilmosi haqqinda
razilasma olmadigda bu hiiquga miilkiyyat¢cinin mohkomos qaydasinda
tolobing asason bazar qiymati ilo miivafiq kompensasiya vermasi yolu ilo
xitam verils bilor.

Qeyd edilmalidir ki, miilki gqanunvericilikds kompensasiya maddi vo
monovi xiisusiyyast dasiyir vo miilki hiiquq miinasibotlorinds bir neco
formada ¢ix1s edir:
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 miilki-hiiquq 6hdsliklarinin pozulmasi naticasinda zorari naturada
qaytarmaq imkani olmadiqda homin zorarin ovozinin 6donilmasi;

* sifarig¢inin 6hdsliyi yerino yetironin togsiri noticosindo homin
6hdoliyin icrasina maragimnin itirildiyi halda;

* qanunvericiliklo nazards tutulan digor hallarda “omlak itkilarinin”
pulla avazinin d6donilmasi vo s.;

* mandvi zararin 6donilmasi;

* habelo ganunvericiliklo nozords tutulan omlak, geyri amlak, omok vo
digar miinasibatlords doymis zararin avazinin 6donilmasi.

Miilki Macallonin 228.2-ci maddosindo nozordo tutulan monzildon
istifado hiiququna miivafiqg kompensasiya verilmosi yolu ilo xitam
verilmosini do miioyyon godor omlak itkilorino aid etmok olar. Belo ki,
kompensasiya verilmasi yolu ilo yasayis binasinin torkib hissosindon
istifado hiiququna xitam verilmasi bir torofdon miilkiyyat hiiququnun
gorunmasina yonolir, digor torofdon iso omlakdan istifado hiiququnun
itirilmasi 1lo naticolonir.

Qanunverici Miilki Mocollonin 228.2-ci maddosindo istifado
hiiququna xitam verilmosi zamanikompensasiyanin bazar qiymatino
uygun 6donilmasini miioyyon etmisdir.

Miilkiyyatei istifado hiiququna xitam verilmosi haqqinda iddia
qaldirarkon 6z iddiasinda kompensasiya moblogini gostoro vo ya
gostormoyo bilor. Lakin iddia orizosindo kompensasiya mobloginin
gostorilib-gostorilmomosindon asli olmayaraq, iso baxan birinci
instansiya mohkomasi hor bir halda Miilki Macallonin 228.2-ci
maddosinin tolobloring vo Miilki-Prosessual Macalloys miivafiq olaraq
kompensasiyanin mablogini bazar qiymotinoe uygun miioyyon etmolidir.

Bela ki, Miilki-Prosessual Macallonin 76.1 va 76.2-ci maddaloring
osasan, toroflorin tolob vo etirazlarini asaslandiran hallarin va isi diizgiin
hall etmok ti¢iin oshomiyyati olan basga hallarin mévcud oldugunu vo ya
olmadigint mohkomo miioyyon edorkon bu Macollodo vo basqa
qanunlarda miioyyon olunmus qaydada olds etdiyi molumatlar siibutlar
hesab olunur. Bu molumatlar yazili vo maddi siibutlarla, ekspertlorin
roylori ilo, yerindo miiayino kecirmoklo, sos vo video yazilan ilo,
sahidlorin ifadolori ilo, isdo istirak edon soxslorin izahatlar1 ilo miioyyon
edilir.

Eyni zamanda, miilki prosessual qanunvericilikdo miioyyon edilmisdir
ki, hor bir toraf 6z toloblorinin va etirazlarinin osas1 kimi istinad etdiyi
hallari siibut etmolidir. Isdo olan siibutlar osasinda iso baxmaq miimkiin
olmadiqda, mahkamao zaruri slava siibutlar toqdim etmayi toraflors toklif
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edo bilor. Siibutlar isdo istirak edon soxslor torofindon birinci instansiya
mohkomosina toqdim edilir. Isdo istirak edon soxsin isdo istirak edon va
istirak etmoyon soxslordon vo ya orqanlardan onlarda olan zoruri
stibutlar1 miistoqil aldo etmok imkani1 olmadigda o, homin stibutlar tolob
etmok barodo vosatotlo mohkomoyo miiraciot edo bilor. Vosatotdo bu
stibutlarla is liclin ohomiyyatli olan hansi hallarin miioyyon edilmosi,
stibutlarin olamatlori vo oldugu yer gostorilmolidir. Zoruri olan hallarda
mohkoms isdo istirak edon soxso siibutun aldo edilmosi iigiin sonad vera
bilor. Mohkomonin tolob etdiyi siibutu onda olan soxs bilavasito
mohkomayo gondorir, yaxud mohkomoys ¢atdirmaq {i¢iin sorgunu
togdim edon soxso verir. Mohkoma isin gedisindo togdim olunmus ancaq
o siibutlar1 gobul edir vo nozoro alir ki, onlar 1sdo toroflorin toloblorini
mioyyon edon faktlarla vo hallarla slagodardir. Mohkomo siibutlara
obyektiv, qorozsiz, hortorofli vo tam baxdigdan sonra homin siibutlara
totbiq edilmoali hiiquq normalarina miivafiq olaraq qiymat verir. Heg bir
siibutun mohkoms {i¢lin qabagcadan miioyyon edilmis qiivvosi yoxdur
(Miilki Prosessual Moacollonin 77.1, 77.3, 78.1, 78.2, 80, 88-ci
maddolori).

Beloliklo, yasayis binasinin torkib hissosindon istifado hiiququna
xitam verilmasi haqqinda iddiaya baxan birinci instansiya mohkomasi
miilki prosessual ganunvericiliyin yuxarida qeyd olunan normalarina
mivafiq olaraq kompensasiyanin moblogini bazar qiymotino uygun
miiayyan etmalidir.

Miilki-Prosessual Macollonin 218.1 vo 218.3-cii maddolorine gors iso
gotnama ¢ixarildiqda hakim siibutlart qiymatlondirir, is tiglin ohomiyyatli
olan no kimi hallarin miioyyon edildiyini, no kimi hallarin miioyyon
edilmadiyini, toraflarin hansi hiiquqi miinasibatds olmalarini, homin is
izra hans1 qanunun totbiq edilmali oldugunu vo iddianin tomin olunub-
olunmadigin1 miioyyon edir. Hakim isdo istirak edon soxslorin verdiyi
toloblor iizro gotnamo ¢ixarir.

Qeyd olunan maddolorin monasina goro, iso baxan mohkoma is iizro
toplanmis vo mohkomo iclasinda todqiq olunmus siibutlari
gqiymoatlondirmalidir. Bunun {i¢iin isin konkret hallar1 vo homin hallari
tosdiq edan, isin halli {ligiin shomiyyoto malik olan siibutlar miisyyan
olunmalidir. Eyni zamanda, mohkomo qotnamo ¢ixararkon iddia
toloblorindon konara ¢ixmamali vo iddiaginin dispozitiv hiiququnu
pozmamalidir.

Konstitusiya Mohkomosi Plenumunun hiiquqi moévqgeyino goro,
mohkomo, 6zl torafindon miioyyon olunmus igin hallarini vo gonastini
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formalagdiran siibutlari, bu vo ya digor siibutlar1 rodd etmaok ticiin istinad
etdiyi dalillori va rohbar tutdugu qanunlari gotnamads gostormokls onu
hiiquqi cshatdon osaslandirmalidir. Mahkoma siibutlar1 sadalamagla
kifayotlonmomoli, hor bir siibutu, o ciimlodon sahid ifadalorinin
mozmununu gotnamado sorh etmoli, siibutlar1 olagalondirmali,
arasdirilan siibutlarin gobul edilib-edilmomosinin sobablorini aydin
gostormolidir (S.Oliyevanin sikayoti ilo olagodar 31 may 2006-c1 il
tarixli Qorar).

Dispozitivlik prinsipine goldikdo iso Konstitusiya Mohkomasinin
Plenumu qeyd etmisdir ki, hiiququn hamiligla gobul olunmus
dispozitivlik adlanan bu prinsipi onu nozords tutur ki, miidafio {i¢lin
mohkomays miiraciot etmak va ya etmamak, iddia qaldirmaq va onu geri
giitlirmok, yaxud da tolob olunan miidafionin hocmini miioyyon etmok
soxsin 0zlindon asili olmalidir. Bundan irali galorak, 6z magsadina nail
olmagq t¢iin prosessual vasitolori secmok do onun sorbast soroncaminda
olmalidir (“Azorbaycan Respublikasi Miilki-Prosessual Macollosinin
420-ci maddesinin sorh edilmoasino dair” 28 fevral 2012-ci il tarixli
Qorar).

Belolikls, birinci instansiya mohkomaosi bazar qiymatine uygun olaraq
kompensasiya verilmosi yolu ilo istifado hiiququna xitam verilmasi
hagqqinda iddian1 tomin edorkon miilkiyyat¢inin homin mablagin
O0donilmasi barado raziligin1 nazoro almahidir. Bu halda miilkiyyatci
mohkomo torofindon miilki prosessual ganunvericiliys uygun olaraq
mioyyon edilmis bazar qiymotino uygun kompensasiya moblogi ilo
razilasa vo ya razilagsmaya, 6z iddiasindan imtina eds, yaxud onun iddias1
tomin olunmadig toqdirds yuxari instansiya mohkomalorina sikayot vera
bilor.

Bazar qiymotino uygun olaraq kompensasiya mobloginin édonilmaosi-
nd dair iddiaginin razilig1 nozors alinmadan iddianin tomin edilmasi onun
mohkomoyo miiraciot etmosini ohomiyyotsiz edor vo dispozitiv
hiiququnu pozmus olar.

Konstitusiya Mohkomasinin Plenumu L.I.Binnatovanin sikayati {izro
8 may 2008-ci il tarixli Qorarinda geyd etmisdir ki, dispozitivlik prinsipi
isdo istirak edon soxslorin, ilk ndvbada toraflorin is materiallarindan vo
prosessual hiiquglardan maraqlarina uygun sorbost istifado etmosinin
miimkiinliiyiinii nozords tutur. Buna uygun olaraq iddianin qaldirilmasi,
onun 9sasinin v predmetinin miioyyonlosdirilmasi, habels iddiadan
imtina edilmosi iddia¢inin iradesindon asilidir.
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Miiraciotdo qaldirilan kompensasiya mobloginin iddianin predmetino
daxil olub-olmamasi vo homin mablogin yuxari instansiya mohkomaolori
torofindon doyisdirilmosinin miimkiinliiyli mosolosino goldikds iso
Konstitusiya Mohkomosinin Plenumu asagidakilar1 geyd etmoyi vacib
hesab edir.

Konstitusiya Mohkomosinin Plenumu “Azorbaycan Respublikasi
Miilki-Prosessual Macallosinin 372.5-ci maddasinin homin Macallonin
155, 156 vo 372.4-cli maddolori ilo miiqayisali sokildo sorh edilmosino
dair” 27 avqust 2012-ci il tarixli Qorarinda qeyd etmisdir ki, prosessual
qanunvericilikdo iddiant fordilosdiron iki elements rast golmok olar:
iddianin predmeti vo onun osas1 (Miilki-Prosessual Macollonin 53 vo
153-cli maddoslori). Bu elementlor noinki iddiani, homginin is Uzro
prosesin 0ziinli konkretlogdirmoys, onun hocmini, xarakterini,
mohkomonin faaliyyatinin istiqgamotini vo xilisusiyyatlorini miioyyon
etmoya imkan verir.

Miilki prosesda iddianin predmeti dedikds, iddiaginin, barasinds qorar
gobul olunmasini xahis etdiyi subyektiv hiiququ basa diisiiliir. iddianin
predmetino qanunla gorunan maragqlari, o ciimlodon biitdvliikkdo hiiquq
miinasibatlorini aid etmak olar.

Tasbit olunmus miilki hiiquglarin miidafio vasitolorini nozoro alaraq
iddia¢1 mohkomodon:

e birincisi, cavabdehi hor hansi horokoti yerino yetirmoys mocbur
etmoyi va ya belo harokoti etmokdon ¢okindirmoyi xahis edo bilor.

Bu ciir iddianin predmetini iddiacinin cavabdeh torafindon miivafiq
ohdoliyin koniillii olaraq yerino yetirilmomaosi ilo slagodar miisyyan
horokotlori tolob etmok hiiququ toskil edir. Masalon, cavabdehdon pul
vosaitinin tutulmast barads iddianin predmetini iddiaginin bu pul
mobloginin alinmasimma dair maddi subyektiv hiiququ (tslob etmok
hiiququ) toskil edir;

e ikincisi, iddia¢ct mohkomodon hiiquq miinasibatlorinin, subyektiv
hiiquglarin vo ya 6hdosliklorin mévecudlugunu va ya onlarin olmamasini
etiraf etmoyi tolob edo bilor. Bu halda iddianin predmetini hor hansi
osyaya, oqli foaliyyot noticolorino dair miistosna hiiquglara aid olan
milkiyyst hiiququ, aqdin etibarsizlig1 vo s. togkil edir;

e {clinciisii, iddia¢cinin tolobi osasinda mohkomos hiiquq
miinasibotlorini doyisdiro vo ya onlara xitam vero bilor (Miilki-
Prosessual Macallonin 53-cii maddasi). Bu zaman iddianin predmetini
toroflor arasinda movcud miinasibotlorin doyisdirilmosine vo ya onlara
xitam verilmosino dair iddiaginin birtorafli irado ifadosi togkil edir.
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Iddianin predmeti ilo iddianin obyekti forqlondirilmalidir. Iddianin
obyekti — iddiaginin oldo etmoys c¢alisdigi maddi nematdir: pul moblogi,
qeyri-yasayis sahosi, sair konkret omlak. Iddianin obyekti iddianin
predmetino daxildir vo miistoqil ohamiyyot kosb etmir. Iddia tolobinin
artirllmasi vo ya azaldilmasi mosalosi galdirildigi zaman biitovliikdo
iddianin predmeti deyil, yalniz maddi obyektin hacmi doyisdirilir.

Qeyd olunmalidir ki, kompensasiya verilmoklo istifado hiiququna
xitam verilmasi barado iddianin predmetini iddiaginin miilkiyyat hiiququ
toskil edir vo iddiagi, basqasinin istifads hiiququ ilo yiikli olan evini
yukliiliikdon azad etmakls ev tlizarindoki miilkiyyat hiiququnu miidafia
etmok istoyir. Bu sobabdon kompensasiyanin mobloginin iddianin
predmetino aid edilmosini diizgiin hesab etmok olmaz. Homginin,
kompensasiya vermoklo istifado hiiququna xitam verilmosi barodo iddia
verorkon miilkiyyat¢ci maddi nemot oldo etmoyo ¢alismir. Odur ki,
kompensasiya homin iddianin obyekti sayila bilmoz vo Miilki-Prosessual
Macallonin 53-cii maddasinds nazords tutulan iddia tolobinin hocminin
artirllmast vo ya azaldilmasi kompensasiyanin moblogi ilo olagodar
deyildir.

Konstitusiya Mohkomosinin Plenumu hesab edir ki, Miilki Macallonin
228.2-ci maddosindo nozordo tutulan yasayis sahosindon istifado
hiiququna kompensasiya vermaklo xitam verilmasi miilkiyyat¢inin sub-
yektiv hiiququdur. Bu halda kompensasiya tolob kimi yox, yalniz toklif
kimi ¢ixis edir.

Digor torofdon, Konstitusiya Mahkomasinin Plenumu hesab edir ki,
milki prosessual ganunvericilik iddianin predmetini doqiq gostormoklo
prosessual gonast prinsipini qorumus olur. Prosessual gonaot prinsipi
mohkomo prosesinin uzadilmasinin aradan qaldirilmasina, bir sira
prosessual institutlarin miinasib hala gotirilmosine, onlarin
qanunvericiliklo daha doqiq tonzimlonmosinoe vo toroflorin
tarazlagdirilmis voziyyato gotirilmasing yonalmigdir. Miilki Macallonin
228.2-ci maddosindo gostorilon kompensasiya mabloginin iddianin
predmetino aid edilmomasi homin iglora baxilarkon mahkoma prosesinin
osassiz uzadilmasinin garsisinin alinmasina xidmot edocaokdir.

Kompensasiyanin mablogi iddianin predmetino aid olmadigi {iclin
homin moblogin yuxar1 instansiya mohkomalori torofindon doyisdirilmosi
miimkiindiir. Lakin bu zaman mohkomolor nozors almalidirlar ki,
kompensasiya mobloginin bazar qiymotino uygun olmasi birinci
instansiya mohkomosi torofindon miilki prosessual ganunvericiliyin
tololoblorino asason todqiq olunmus siibutlar osasinda miioyyan edilir. Bu
baximdan yuxari instansiya mohkomolori birinci instansiya
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mohkomasinin miisyyan etdiyi kompensasiya mablagini yalniz Miilki-
Prosessual Macallo ilo nozordo tutulan solahiyyat hodlori ¢orgivasindo
doyisdira bilorlor.

Qeyd olunanlar1 nozors alaraq, Konstitusiya Mohkomasinin Plenumu
asagidaki naticolora golir:

Miilki Macollonin 228.2-ci maddoesindo nozordo tutulan yasayis
sahasindon istifado hiiququna xitam verilmasi li¢iin kompensasiyanin
moblogi iddianin predmetino daxil deyildir.

Birinci instansiya mohkomasi bels islora baxarkon, iddia orizasindo
kompensasiya mobloginin  gostorilib-gdstorilmomosindon  asili
olmayaraq, kompensasiyanin mablogini bazar qiymstino uygun olaraq
miioyyan etmalidir.

Bazar qiymotina uygun olaraq kompensasiya verilmasi yolu ilo
istifado hiiququna xitam verilmosi haqqinda iddian1 tomin edorkon
mohkomo, miilkiyyst¢inin homin mablogin 6donilmasino dair raziligini
nozors almalidir.

Azaorbaycan Respublikast Konstitusiyasinin 130-cu maddoasinin VI
hissasini, “Konstitusiya Mohkomosi haqqinda” Azarbaycan Respublikast
Qanununun 60, 62, 63, 65-67 vo 69-cu maddolorini rohbor tutaraq,
Azorbaycan Respublikasi Konstitusiya Mohkomasinin Plenumu

QORARA ALDI:

1. Azarbaycan Respublikas1 Miilki Macallasinin 228.2-ci maddesinda
nazords tutulan yasayis sahosindon istifado hiiququna xitam verilmasi
ticlin kompensasiyanin moblogi iddianin predmetino daxil deyildir.

2. Birinci instansiya mohkomaosi belo isloro baxarkon, iddia orizosindo
kompensasiya mobloginin  gostorilib-gostorilmomasindon  asili
olmayaraq, kompensasiyanin mablogini bazar qiymotino uygun olaraq
muoyyon etmalidir.

Bazar qiymoatino uygun olaraq kompensasiya verilmosi yolu ilo
istifado hiiququna xitam verilmasi haqqinda iddianit tomin edorkon
mohkomo, miilkiyystcinin homin moblogin 6donilmasing dair raziligim
nozors almalidir.

3. Qarar darc edildiyi giindon qiivvays minir.

4. Qorar “Azarbaycan”, “Respublika”, “Xalq gozeti”, “Bakinski
rabog¢i” qozetlorindo vo “Azorbaycan Respublikast Konstitusiya
Mohkomaosinin Malumati”nda darc edilsin.

5. Qorar gotidir, heg bir organ vo ya soxs torofindon logv edils, doyis-
dirilo vo ya rosmi tofsir oluna bilmoz.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

IMMIOCTAHOBIEHHWE
[JIEHYMA KOHCTUTYLIMOHHOI'O CYIJA
A3EPBANIIKAHCKOM PECITYBIIMKHU

O ToakoBanuu crarbu 228.2 I'paxaanckoro Kogexca
A3epbaiizkanckoil Pecny0Mkn Bo B3aMMOCBSI3H €O CTATHSIMHU
53, 149.2.3 u 218 I'paxpancko-IIpoueccyaabnoro Koxexca
A3sepoaiikanckoii PecnyOonukn

12 urons 2016 roga ropoa baky

[Tnenym Konctutynmonnoro Cyna Azepbaitmkanckon Pecryonuku B
coctaBe Papxana AOmymraeBa (mnpeacenarens), Consl CanamaHOBOM,
Pormrana Mcmannora, Padasnsa ['Bananze, Uce Hamxkadosa, Maxupa
MypanoBa, Jxeiixyna ['apamxkaeBa (cymps-moknamuuk) u Ksmpana
[Taduena,

C ydacTueM cekperaps cyna @spauaa Anuesa,

Mpe/iCTaBUTENEN 3aMHTEPECOBAHHBIX CYOBEKTOB — Cy/lIbU bakMHCKOTrO
aneIsuoHHoro cyma Hammka J[xadapoBa, 3aBeqyroIIero CEKTOpOM
oTAena DKOHOMUYECKOTO 3akoHoAaTenbcTBa Amapara Munu
Memxnuca Azepoaitmkanckoit Pecriyonmuku Hagupa Cynranosa,

JKCIepTa — JOLEeHTa Kadeapbl rpakJJaHCKOTO MpaBa IOPUINYECKOTO
(bakynbTeTa BakMHCKOro rocynapcTBEHHOTO YHHMBEPCHUTETa, JOKTOpa
¢unocodun no npavy Azana TansiOoBa,

crenuanucTa — cyabu [paxnanckon kosmiernn BepxoBHoro cyna
Azepbaiimxanckoit Pecrryonuku Unbrapa lamuposa,

B coorBerctBUM ¢ 4acteto VI ctatbm 130 KoHcTuTynuuu
Azepbaitpkanckoit PecriyOnuku Ha oCHOBaHHMM oOpaiieHuss baknHCKoro
aneJuIALIMOHHOTO CyJla B OTKPBITOM CylAeOHOM 3aceJaHuH MO 0coOoMy
KOHCTUTYILIMIOHHOMY ITPOU3BOJCTBY PACCMOTPENIN KOHCTUTYIIMOHHOE JEJI0
o TonkoBaHuu ctathl 228.2 I'paxxkmanckoro Komekca AszepOaiixkaHCKOM
PecnyGnuku Bo B3auMOCBsI3H co ctathsimu 53, 149.2.3 u 218 ['paxaancko-
ITpoueccyanpHoro Konekca Asepoaiimkanckoit PecryOmukm.
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3acnymaB goknan cyabu Jx.[apamkaeBa mo 1eny, BBICTYILUICHUS
MPECTABUTENICH 3aMHTEPECOBAHHBIX CYOBEKTOB H CIICIIUAJINCTA,
3aKJIFOUEHUE IKCIEPTa, U3YYUB U 0OCyIuB Marepualbl jaena, [lnenym
Konctutynumonsoro cyna Azepbaiimpkanckoit Pecryonuku

YCTAHOBMUHII:

bakuHCKuil anesuIsIMOHHBIN cyl, 00paTUBIIKCH B KOHCTUTYIMOHHBII
Cyn Azepb6aiimxanckoit Pecryonuku (nanee — Koncrurynuonnsiii Cyn),
MPOCHJI JIaTh TOJIKOBAHME TMOJOKEHHUIO «IIPU OTCYTCTBUM COIJIAIIEHUS O
MPEKPAIICHUH TAKOTO MpaBa OHO MOXKET OBbITh MPEKPAIIeHO Mo TpeOoBa-
HUIO COOCTBEHHUKA, 3asIBJICHHOMY B Cy/I€OHOM MOpPSAKE, IyTeM YIUIaThl
COOTBETCTBYIOIIEH KOMIICHCAIlMM 1O PBIHOYHOM IIeHe» cTaThbu 228.2
I'paxnanckoro Komexca A3sepOaiimkanckoir PecrmyOnuku (mamee —
I'paxxnanckuit Konekc) B cpaBHUTENBHON (popMe co cTaThsimu 53, 149.2.3
n 218 I'paxnancko-Ilponeccyansnoro Komekca AszepbaiimxaHCcKoi
PecniyOmuku (nanee — ['paxxgancko-IIpouneccyanbubiii Kopekce).

B oOpamenun ykaszano, yto B.['acanoB obOparmics B Huzamunckuit
parioHHbIN cyn ropoaa baky ¢ nckom nmporus T.I'acaHoBOM O mpekparie-
HUU IIpaBa MoJIb30BaHUS IOMOM U BBICEJICHUH U3 JOMA C BBIIIJIATOW KOM-
nedHcauuu B pazmepe 6.000 maHar. B cBsiz3m ¢ Tem, 4TO Cya MEpBOM
WHCTAHIIMU HE YOBJIETBOPUII UCK, UCTEII MOIAJT ANEIUISIIUOHHYIO JKaJlo-
Oy Ha JaHHOE penieHue. B xone aneyumsimoHHOTO CyI0NpPOU3BOJICTBA,
ucren, oOpaTUBIINCH B CYJl C 3asBJICHUEM, COOOIIMII O JKETaHUH YBEIIU-
yuTh cymMMy komneHcauuu 10 8.000 maHar.

bakuHCKu aneuIsUMOHHBIN Cy[l OTKa3aj B NPUHATHHU 3asBICHUE O
MIPEAJIOKCHUN YBEJIUYCHUSI CYMMBI KOMIIEHCAIIMH, 0OOCHOBAB 3TO TEM,
YTO YBEIMYEHUE CyMMBbI KOMIIEHCAIIMHU BKJIIOYAET U3MEHEHUE IIPEIMETa
WCKa, W3MEHEHUE K€ IMpeaMEeTa MCKA B XOJAE aleUISIHUOHHOTO CYJIO-
MPOU3BOJCTBA TPAKIAHCKO-IIPOIIECCYaTbHBIM 3aKOHOAATENHCTBOM HE
JIOTTY CKaeTCHl.

[TosTomy, ucrenr BHOBL oOpaTtuics B HuzaMuHCKUIN pallOHHBIN Cya
ropoga baky ¢ MCKOM O TpeKpalleHHWd MpaBa MOJb30BaHUS IOMOM M
BBICEJIEHUU U3 JIOMA C BBIILUIATOM KOMITIEHCauu B pazmepe 8.000 manar.

bakuHCckuii aneyuIsIMUOHHBIA Cyl, paccMaTpuBasl [0 MO BTOPOMY
UCKYy, TIpUIle]l K BBIBOAY, O HEOOXOAMMOCTH TOJIKOBaHHS
KonctutynmonnsiM Cy1oM NOJIOKEHUS! «IIPU OTCYTCTBUH COIVIALIEHUS O
MPEKPAIEHUN TAKOTO MPaBa OHO MOXKET OBITh MPEKPAIIEHO 10 TpeOoBa-
HUIO COOCTBEHHUKA, 3asBJICHHOMY B Cy/IeOHOM MOPSAKE, MyTEM YILUIaThl
COOTBETCTBYIOIIEH KOMIIEHCAIIMU IO PHIHOYHOM IIeHe» cTaTbu 228.2
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I'paxxmanckoro Konekca B cpaBHeHnu co crtarbsimMu 53, 149.2.3 u 218
I'paxnancko-IIpoueccyansnoro Kogekca.

B oOpamenun bakuHCKUil aneUIAIMOHHBIA CyJ OTMETHJI, 4YTO B
CyneOHOM TpaKTUKe HET €AMHOTO IMOAX0Ja K BOIPOCY O TOM, BKJIFOYAET
M TPEeIMET HMCKa CyMMY KOMIICHCAILIMH, MPEAyCMOTPEHHYIO CTaTbei
228.2 I'paxnanckoro Kogekca unm HET. A 3TO, CO3Aa€T TPYAHOCTU ISt
pacCMOTpEHUS JaHHBIX JIe] B pa3yMHbIE CPOKU M MPUBOJUT K HapyIlle-
HUIO IPUHIUIIA IPABOBOU ONPEACICHHOCTH.

B nensix mpaBUIbHOTO pelieHus MOAHSATOTO B 0OpallieH!uu BOIpoca u
oOecrieueHusl MPUHIIUIA MPABOBOM OMPEIEIEHHOCTH IIPU PACCMOTPEHUU
takux nen, [nenym Konctutynnonnoro Cyna, B IEpByrO Odepeb CUU-
TaeT HEOOXOIUMBIM BHECTHU SICHOCTH B BOMPOC YCTAHOBICHUS CYMMBbI
KOMIICHCAllUM TI0 PHIHOYHOM 1I€HE NP MPEKpaIIeHUU MpaBa I0JIb30Ba-
HHS COCTaBHOM YaCThIO KHUJIOTO JOMa.

[Inenym Konctutynumonnoro Cyna, B psiie¢ CBOMX IMOCTAaHOBJICHUI
oTMeyYaJl, 4TO MPHUHIIUI MIPABOBOM OMPENCICHHOCTH BBICTYIIAET B Kaye-
CTBE OJIHOM M3 OCHOBHBIX OCOOCHHOCTEH BEepXOBEHCTBA IpaBa. Becbma
Ba)KHBIM MPEJICTABIISIETCS COOTBETCTBUE KaXKI0TO 3aKOHA WJIA OTJEIBHO
B3STOTO €ro IMOJOXEHUs MPUHLUITY MpPaBOBOM ompenesneHHocTH. Jis
o0ecIieueHusI ATOTO, MPABOBBIC HOPMBI JIOJDKHBI OBITh OJHO3HAYHBIMHA U
SICHBIMHU, 0COOCHHO, TIPUMEHSTHCSI B €IUHOU (popMe B CyJIeOHON TIPAKTH-
Ke. A 3TO, B CBOIO OYEPE/Ib, TOJKHO CO3/1aBaTh YBEPEHHOCTh KaXK/I0TO B
TOM, YTO €ro TIpaBa U CBOOObI OyayT 3allUIIEHBI, a IEUCTBUS MPABO-
npumeHuTens nporuo3upyemsl (Ilocranosnenus ot 13 urons 2008 roga
mo kaimobe H.AOmiosa; «O TonkoBanuu crtared 373.2 u 384.04
I'paxxmanckoro Komekca A3zepOaiimkanckoit Pecrybomuku» ot 3 uioHs
2013 roma; «O TOJKOBAaHMM HEKOTOPBIX TIOJOXKEHUM 3akoHa
Azepbaitpkaakoir Pecrmyonmukn «O rocymapcTBEHHOM 00s3aTEIBbHOM
JUYHOM CTPAXOBAHUM BOCHHOCTYKax»» oT 28 suBaps 2014 rona).

B cootBerctBHM co cratbeit 228.2 'paxxnanckoro Konekca, yciaoBus
BO3HUKHOBEHMSI, OCYIIECTBICHUS U MPEKpalleHUue MpaBa MOIb30BaHUS
COCTaBHOM YacThIO KHUJIOTO JIOMA YCTAHABIMBAIOTCA MO MUCHbMEHHOMY
COMIAIIICHUIO, 3aKITI0YaeMOMY C COOCTBEHHHUKOM U yIOCTOBEPSIEMOMY B
HOTapuaabHOM mopske. [Ipu oTCyTCTBUM COTNIAIIEHUsI O MPEKPAIICHIH
TaKOTO MPaBa OHO MOXKET ObITh MPEKPAIIECHO MO TPeOOBAaHUIO COOCTBEH-
HUKa, 3asSBJICHHOMY B CyJI€OHOM TMOpSIKE, MYTEM BBIIUIATHI COOTBET-
CTBYIOIIIEH KOMIIEHCALIMM 10 PHIHOYHOM IIEHE.

Cnenyer OTMETUTh, UTO B TPAXKIAAHCKOM 3aKOHOJATEJILCTBE KOMIICH-
calysi HOCUT MaTepualbHbId 1 MOPaJIbHBIM XapaKTep, BBICTYIAs B Ipax-
JTAHCKO-TIPABOBBIX OTHOIIICHHSIX B HECKOJIBKUX (hOpMaXx:
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- TIpU OTCYTCTBUU BBIIUIATHI yliepOa HAaTypoil B pe3yibTare Hapyllie-
HUS TPa)xJAaHCKO-TIPABOBBIX 00s3aTEIbCTB — BO3MEIICHUS JAaHHOTO
yiep6a;

- TIPU yTpare MHTEpeca 3aKa3urKa K MCIIOJTHEHHUIO 00s3aTeIbCTBa 110
BHUHE UCIIOJIHUTENSI JAHHOTO 00SI3aTeNbCTBA;

- TIPU UHBIX MPETyCMOTPEHHBIX 3aKOHOAATEILCTBOM CIIy4yasX — BO3-
MEILEHHUE IEHbI'AMU «MMYIIIECTBEHHBIX MOTEPHY, U MP.;

- BO3MEIIIEHUE MOPAITLHOTO yIepoa;

- a TaK)Ke BO3MEIICHME yliepOa, MPUYEHEHHOTO MPH MUMYIIECTBEH-
HBIX, HEMMYIIECTBEHHBIX, TPYAOBBIX U JAPYrMX OTHOIICHUSX, MpEI-
YCMOTPEHHBIX 3aKOHOJIaTEIbCTBOM.

[Ipenycmorpennoe crarbent 228.2 ['paxxnanckoro Kopekca npekparie-
HUE MpaBa M0Jb30BaHUs KBAPTUPOH, IyTEM BBIILJIATHl COOTBETCTBYIOILIEH
KOMITCHCAIIMH, TAKXKe, B OMPE/IeTICHHONU CTENeHH, MOKHO OTHECTH K UMY~
HIECTBEHHBIM NoTepsiM. Tak, mpekpaleHue npasa Mojab30BaHUSl COCTAB-
HOM YaCThIO KUJIOTO JIOMa, ITyTEM BBIIIAThl KOMIIEHCAIIUU, C OJHOU CTO-
POHBI HAIIPABIICHO HA 3aIUTY MpaBa COOCTBEHHOCTH, a C IPYTod — MpH-
BOJIMT K MOTEPE MpaBa MOJIb30BaHUSI UMYIIECTBOM.

B craree 228.2 I'paxxnanckoro Konekca 3akoHonaTenb, Mpu NpeKpa-
IIEHUU TMpaBa MOJb30BAHUS, YCTAHOBUJ BBIIJIATY KOMIICHCAIIMHU TIO
PBIHOYHOM 1ICHE.

[Ipu nogaye ucka o MpeKpalleHuu MpaBa MoJb30BaHUs COOCTBEHHUK,
MOJKET YKa3bIBaTh U HE YKa3bIBaTh B UCKE CYMMY KomneHcauuu. OHako,
HE3aBUCUMO OT TOTO, YKa3aHa JIM B HICKOBOM 3asIBJIEHUU HET CyMMa KOM-
MEHCAllMU, CyJ MEepBOM MHCTAHIIMU B COOTBETCTBUM C TPeOOBaHUSMU
crarbu 228.2 I'paxxnanckoro Konekca u I'paxnancko-IIpoieccyanbHbiM
Konexcom, 10mKeH ycTaHABIMBAaThL CYMMY KOMIICHCAIIMH 11O PHIHOYHOMN
[EHE.

Taxk, coracHo crarbsim 76.1 u 76.2 I'paxnancko-IIpoueccyanbHoro
Konekca, nokazarenbcTBaMu SIBIISIIOTCS JIFOObIE (paKTUYECKHUE JAaHHBIC,
Ha OCHOBE KOTOPBIX B MOPSIKE, ONpeneIeHHOM HacToamuM Konekcom,
Cy[l yCTaHABJIMBAET HAJIMYUE WA OTCYTCTBHE OOCTOSITEIHCTB, 0OOCHO-
BBIBAIOLMX TPEOOBAHUS 1 BO3PAKEHHSI CTOPOH, U UHBIE 0OCTOSITENIBCTBA,
MMEIOIIME 3HaYeHHE I MPaBUIBLHOTO pa3pellieHus Jena. DTU JaHHbIe
YCTaHABJIMBAIOTCS MUCbMEHHBIMH JJOKA3aTeIbCTBAMH, BEIIECTBEHHBIMU
JI0Ka3aTelIbCTBAMHU, 3aKJIIOUEHUSIMU HKCIIEPTOB, MPOBEACHUEM 00CIIEN0-
BaHHUS Ha MeECTe, MOKAa3aHUSAMH CBHAETENeH, OOBSICHEHUSIMHU JIUIL,
y4acTBYIOIIUX B JIETIE.

B To ke Bpemsi, B rpakJIaHCKO-IIPOIIECCYaTbHOM 3aKOHOAATEIhCTBE
OTIpe/IeNIeHO, YTO KaXKJasi CTOpOHA JIOJDKHA J0Ka3aTh Te 00CTOSTENhCTBA,
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Ha KOTOpbIE OHA CChLIAETCsl, KaK HA OCHOBAHUS CBOUX TPEOOBAaHUM U BO3-
paxkenuii. Eciiu paccMoTpeHue fiesia Ha OCHOBaHUHU UMEIOIINXCS T0Ka3a-
TEJIBCTB MPEACTABISACTCS HEBO3MOXHBIM, CYJl MOXKET MPEAJIOKUTH CTO-
pPOHAM TMPEACTaBUTh HEOOXOIMMBIE JOIMOJIHUTEIbHBIC JT0KA3aTEIbCTBA.
JlokazarenbCcTBa MPEACTABISAIOTCS Cydy INEpBOM HMHCTAaHUUU JIMIAMH,
y4acTBYIOIIMMHU B jele. JINmo, yuacTByroliee B jiele, BIpaBe 00paTuTh-
Csi B CylI C XomaTaiicTBOM 00 uCTpeOOBaHWUU HEOOXOIUMBIX OKa3a-
TENbCTB, OT UMEHH JIUIl HE YYACTBYIOIIUX B JI€JI€ WIH OT COOTBETCTBYIO-
IIMX OPraHOB, €CIIM OHO HE MMEET BO3MO)KHOCTU CaMOCTOSITEIIBHOIO
coOupaHMs TaKMX JI0Ka3areiabCTB. B xomaraiicTBe HEOOXOIMMO yKa3arTh,
Kakue 00CTOSITENIbCTBA, UMEIOIINE 3HAUEHUE IS JIeNa, MOTYT OIpeie-
JIATHCS STUMH JIOKA3aTeIbCTBAMU, PU3HAKKU U MECTO HAXOXKJICHUSI TOKa-
3arenbCTB. JIuIo, y KOTOpOro UMeroTcsi UICTpeOOBaHHbIE CYIOM JT0Ka3a-
TEJIbCTBA, HANPABISAET MX HEMOCPEACTBEHHO B CyJ WJIM MEpenaeT Hx
JUILY, BPYYMBILIEMY 3allpocC AJi JIOCTAaBKH Jo0Ka3arenbcTB B cyd. Cyn
MPUHUMAET TOJBKO T€ M3 MPEICTABISEMBIX B XOJe pa3OupareiabcTBa
JieNia J0Ka3aTeNbCTB, KOTOPBIE CBA3aHbI C PaKkTaMu B 00CTOSTEIbCTBAMH,
oIpeneNsIoIKUMU TpeboBaHus cTopoH B fene. Cya OleHHBaeT JoKa3a-
TENbCTBA TMOCJIE OECHPUCTPACTHOTO, BCECTOPOHHETO M IOJIHOTO
PaccMOTpPEHUSI UMEIOIIMXCS TOKA3aTeNbCTB U B COOTBETCTBUM C HOpMa-
MU TIpaBa, MPUMEHSIEMBIM K 3TUM JlOKa3aTenbcTBaM. Hukakue okasa-
TEIbCTBA HE MMEIOT JJIs Cyda 3apaHee YCTAaHOBJIEHHON CHIIbI (CTAaThbu
77.1,77.3,78.1,78.2, 80 u 88 I'paxknancko-IIporneccyanpHoro Konekca).

Takum o00pazom, cyl MepBOM MHCTAHIMK, PACCMATPUBAIOIIMMA HCK O
MpeKpalleHuy paBa MoJIb30BAHUS COCTAaBHON YaCThIO JKUJIOTO JI0OMa, B
COOTBETCTBMM C BBIIIEOTMEUEHHBIMU HOPMaMU TPakJaHCKO-
MPOLIeCCYaIbHOTO 3aKOHO/IATENbCTBA, JOJDKEH YCTAaHABIUBATH CYyMMY
KOMITEHCAIIMH 110 PHIHOYHOM IIEHE.

CornacHo xe crarbsm 218.2 u 218.3 I'paxngancko-IIpoueccyanbsHoro
Konekca, npu BbIHECEHUU PEIIECHUS, CYIbsI OLIEHUBAET J10KAa3aTeIbCTBA,
omnpenensieT Kakue OOCTOSATENbCTBA, HMMEIOLIME 3HAYeHUs [Js Jena,
YCTAQHOBJICHbI U KaKUE€ HE YCTAHOBJIEHBI, B KAaKUX MPaBOOTHOIIECHUAX
HaxOSATCA CTOPOHBI, KAaKOW 3aKOH JOJIKEH OBITh MPUMEHEH 10 TAaHHOMY
JeJly ¥ MOJUIEKUT JIM UCK yIoBIEeTBOpeHHI0. Cyl BBIHOCUT pElIeHHE B
npenenaax TpeOOBAHUM, 3asIBICHHBIX JIMLIAMU, YYACTBYIOLUIUMU B JIE€.

ComtacHo CMBICTY OTMEUEHHBIX CTAaTe, Cy/l pacCMaTPUBAIOIINN J1€7I0
JIOJHKEH OLIEHUTh COOpaHHbIE IO JIeTy U U3yYEHHbIE B CyIeOHOM 3acena-
HUU J0Ka3aTenbcTBa. [l 3TOro, JOHKHBI OBITH OMPENETICHbl KOHKPET-
Hble OOCTOSITENIbCTBA Jefla M JI0Ka3aTeNIbCTBA, MOATBEPKIAIONIUE ITH
00CTOATENHCTBA, UMEIOIIME 3HAYeHWE I perieHus aena. B 1o ke
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BpeMsl, Cy/l, BRIHOCS PEIICHUE, HE JOKEH BBIXOIUTH 3a MPEIEIbl NCKO-
BBIX TpeOOBaHMM M HapylIaTh JUCTIO3UTUBHOE MPAaBO UCTIIA.

Cornacao npaBoBoil mo3unuu [lnenyma Konctutynmnonnoro Cyna,
CYJI IOJKEH C TIPaBOBOM CTOPOHBI 000CHOBATH B PEIIEHUU COOII0IaeMble
3aKOHBI U JTOKA3aTeNbCTBA, (POPMUPYIONINE YCTAHOBICHHBIE UM OOCTOS-
TEJILCTBA JIeJIa U BBIBOJBI, JOBOJBI HA KOTOPBIE CCHUTIAETCS, JJISl OTKIIO-
HEHUs TeX WM UHBIX JI0Ka3aTenbCcTB. CyJl HE TOJDKEH JI0BOJIbCTBOBATHCS
MEPEUMCIICHUEM JOKA3aTeIbCTB, KAXJA0€ J0KAa3aTeIbCTBO, B TOM YHUCIIE
coJiepKaHuE CBUACTEIILCKUX MOKAa3aHUU JIOJDKHO TOJIKOBATHCS B pellle-
HUH, JIOKA3aTeIhCTBA CBS3aHBI, SICHO yKa3aHbl MPUIUHBI TIPUHSITHS WA
OTKa3a uccieayeMbix noka3atenbcTB (IlocTaHoBIeHHE B CBA3M C Kallo-
6oit C. AnueBoii ot 31 mast 2006 roga).

Uro kacaercss NpHUHIMNA AUCIO3UTHUBHOCTH, Ilnenym KoncTtuty-
nuoHHoro Cyna OTMETHII, YTO OOIICTPUHSATHIN MPUHIIMII MpaBa, Ha3bl-
BAaeMbIi JMCIIO3UTUBHOCTHIO, TTOJPA3yMeBaeT TO, YTO OOpaIlaTbCs Uiu
HET B CYy/I 32 3alIUTOM, MOJHUMATh U OT3bIBAaTh UCK, TUOO yCTAHABINBAThH
00beM TpeOyeMoi 3alTuThl JOJDKHBI 3aBUCETh OT camoro Jmna. Mcexoas
W3 9TOTO, BBHIOOP MPOIECCYATbHBIX CPEACTB JJIsi JOCTHIKEHHUS CBOEH
eI TakkKe JOJDKEH HaXOMUTCA B €ro CBOOOJIHOM pacHoOpsHKEHUU
(IToctanoBnenune «O TonkoBanuu ctatbu 420 I'paxpaaHcko-
[TponeccyanpHoro Komekca A3zepOaiimkanckoit PecryOmukm» ot 28
despans 2012 roga).

Takum oOpaszoM, Cy EepBOl MHCTAHIUY, NPU YIOBIETBOPEHUN HCKA
O TMPEKpaIlleHUH TpaBa MOJH30BAHUS MyTEM YIUIAThl KOMIICHCAIIUU TI0
PBIHOYHOM 1IeHe, JOJDKEH YUUTHIBATh coriacue cOOCTBEHHUKA Ha yIIaTy
naHHoOW cymMmbl. [Ipu 3TOM, COOCTBEHHUK BIpaBe COMIAIIATHCA MU HE
ComIaniaTbCs ¢ YCTAaHOBJIECHHOM CyJIOM, B COOTBETCTBHH C I'PaXKJaHCKO-
MPOIECCYyaTbHBIM 3aKOHOIATEILCTBOM, CYMMOW KOMIIEHCAIIUU 10
PBIHOYHOM II€HE, OTKA3aThCs OT UCKa JIK00, B CITydae HEYIOBICTBOPEHUS
WCKa, MOJIaTh K00y B Cy/l BbICIICH MHCTAHIIUU.

VYnoeneTBopeHue ucka 0e€3 yyeTa COMIAacHsl HMCTHA OTHOCHUTENIBHO
yIUIaThl CyMMbI KOMIIEHCAIIMU 110 PHIHOYHOM 1IEHE, JIeJIaeT 00pallleHle B
Cyl OECCMBICIICHHBIM M HapyIlIaT €ro JTUCIIO3UTUBHOE MPaBO.

B cBoem IlocranoBnenuu, no xanode JI.J. bunnaroBoit ot 8 mas
2008 ronpa, Ilnenym Konctutymmonnoro Cyna OTMETWII, YTO TPUHLIMI
JUCTIO3UTUBHOCTH TIPEyCMaTPUBAET BO3MOXXHOCTH JIUIIAM, Y4aCTBYIO-
MM B Jiefie, CBOOOJHOE MCIOIb30BaHUE MATEPHAIOB U MPOIECCyallb-
HBIX HOPM, COOTBETCTBYIOLIUX MHTEPECAM, B MEPBYIO Ouepe/ib, CTOPOH.
B cooTBeTCTBUU ¢ 3TUM MpeabsBIEHUE UCKA, ONIPEIETICHHE er0 OCHOBA-
HUS U TIPEIMETa, a TAKXKE OTKa3 OT UCKA 3aBUCAT OT BOJU 3asIBUTEIIS.
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Uto kacaercs, MOJHATOTO B OOpaIleHUH BOMPOCA O TOM, BXOAMT JIA
CyMMa KOMIIEHCAIIMH B MPEAMET UCKa U BO3MOXKHOCTH U3MEHEHUs JaH-
HOM CyMMBI CyJaMH BbICIINX MHCTaHIMM, [Inenym Konctutynmonnoro
Cyna cuutaer He0OXOIMMBIM OTMETUTH CIIEAYIOIIEE.

B cBoewm IlocTranoBnenun «O TonkoBanuu crarbu 372.5 ['paxgaHcko-
[TpoueccyanpHoro Komekca Azepbaiimxanckoii PecriyOnuku B cpaBHe-
HUM cO cTaThamu 155, 156 u 372.4 nannoro Koxmekca» ot 27 aBrycra
2012 ropa, [nenym Konctutynmonnoro Cyna OTMETHII, UTO B MpOIEC-
CyaJIbHOM 3aKOHOJIaTEILCTBE MOXKHO BCTPETUTH JIBA AJIEMEHTA, UH/IUBU-
OyaJU3UuPYIOMINX HUCK: MPEAMET HCKa U €ro OCHOBaHHWE (HalpuMmep,
crateu 53, 153 I'TIK). DT 31eMeHTHI MO3BOJITIOT KOHKPETU3UPOBATh HE
TOJIBKO MICK, HO M CaM TIPOILIeCC IO eIy, YCTAaHOBUTh €ro 00bheM, Xapak-
Tep, HAIpPaBJICHUE U OCOOEHHOCTH JICITEILHOCTH CY/IA.

[Tox mpenMeToM Hcka B TPa)KJAaHCKOM IPOLIECCE MOApPa3yMeBaeTCA
CyObEKTHBHOE MPABO HCTIA MPOCUTH O MPUHITHH PELICHUsS] B OTHOIIIE-
Huu Hero. K mpemMery mMcka MOXKHO OTHECTH 3allUIAaeMbIe 3aKOHOM
WHTEPECHI, B TOM YHUCJIE TPABOOTHOLICHHUS B LIEJIOM.

[IpyHrMmas BO BHHMMaHHE CpEICTBA 3alllUThl 3aKPETJIEHHBIX
TPaKJIaHCKUX TIpaB, UCTEIl BIIPABE:

- BO TIEPBBIX, MOXET MPOCUTH Y Cy/la NPUHYAUTH OTBETYMKA K UCIOJ-
HEHUIO KaKOTO-TUOO JEUCTBUSI UM OTKA3y OT MCIOJIHEHUS TaKOro JIei-
CTBUSL.

[Ipeamer Takoro mcka COCTaBISET MPaBO HCTIAa TPeOOBATh OMpeEse-
JICHHBIX JIEUCTBUU B CBS3U C HEBBINOJHEHUEM OTBETYMKOM COOTBET-
CTBYIOILIETO 00s13aTenbcTBa J0OpoBONIbHO. K mpumepy, nmpeaMeT ucka o
B3bICKAHUU C OTBETYMKA JEHEXKHBIX CPEJICTB, COCTABISAET MATEPUAIILHO-
CyObeKTUBHOE TMpaBo (MpaBO TpebOBaTh) UCTIIA HA TMOJYUYECHUE
JEHEKHON CyMMBI;

- BO BTOpPBIX, MCTEIl BIIpaBe TpeOOBaTh y Cyla NMPU3HAHUS HAIAYUS
WU OTCYTCTBHUSI IMPABOOTHOIICHUM, CYOBEKTHUBHBIX MpaB WM 00s3a-
TenbCTB. B 3TOM cilyyae mpeaMer ucka COCTaBIISIIOT MPaBO COOCTBEH-
HOCTHU, HEIEUCTBUTEIBHOCTh CAEJIKH U TP., OTHOCUTEIBHO HCKIIOYH-
TEJBHBIX MPaB HAa KaKyl-HUOYIb Belllb, PE3yJbTaThl HHTEUIEKTYaIbHON
NesATeTbHOCTH,

- B TPEThHX, HA OCHOBAaHWUU TPEOOBAHUS UCTIIA, CYJl MOXKET U3MEHUTh
WM TpeKpaTuTh MpaBooTHouneHus (cratbsa 53 I['paxkmaHcko-
[TponieccyansHoro Komekca). [lpu sToM, mpeameT HCKa, COCTABISIET
OJTHOCTOPOHHEE BOJIEU3BSBICHUE UCTIIA OTHOCUTEIHLHO U3MEHEHHS HIIH
MPEKpalIEHUs] OTHOIIEHUMN, IEUCTBYIOIIMNX MEXKIY CTOPOHAMH.
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Crnenyet paznuyarh npeaMeT U 00beKT ucka. OObEKT NCKa — 3TO MaTe-
puanbHOe 6J1aro, KOTOPOE MBITAETCS MOMYUUTh UCTEIL: ICHEKHAs CyMMa,
HEeXWJIas TUIONIA b, IPYroe KOHKpeTHOe UMyIecTBO. OObEKT MCKa BXO-
JUT B MPEIMET UCKA U HE MPEJCTABISAET CaMOCTOATEIBHOTO 3HAUYCHMUS.
[Ipu mocranoBke Bompoca 00 yBEIMUYEHUU WM YMEHbBIIEHUH UCKOBOTO
TpeOOBaHUs, MEHSETCS JUIlb 00beM MaTepUaTbHOTO OOBEKTa, a HE
MpeAMET MCKa B LIEJIOM.

Cnenyer OTMETUTh, YTO IIPEIMET MCKa O MPEKpaIICHUU IpaBa MOJb-
30BaHMs C YIUIATOM KOMIIEHCAIIMM COCTaBIISIET MPAaBO COOCTBEHHOCTH
WCTIIAa, U UCTEI, 0CBOOOXKJ1asi OT OOpEMEHEHHsI CBOM JIOM, OOpeMeHEH-
HBI TPaBOM MOJB30BaHUS JPYroro Jula, KeJaeT 3alllUTUTh MPaBO
coOCTBEHHOCTH Ha J0oM. [1o3TOMYy, HEnIb3sl cCUUTATh MPABUIBHBIM OTHE-
CEHHE CyMMbI KOMIIEHCALIUU K ITpeaAMETY ucka. Kpome toro, nogaBast uCK
0 TPEKpaIleHUH MpaBa MOJIb30BAHUS C YIJIATOM KOMIIEHCAIUHU, COOCT-
BEHHUK HE MbITAETCS MOJYYUTh MaTepuanbHoe Onaro. Tak, 4To KOMITEH-
caiusi He MOXKET CYUTAThCsI OOBEKTOM JAHHOTO MCKA U YBEIMUYEHUE WU
YMEHBIIEHUE pa3Mepa UCKOBOTO 3asiBJICHUs, IPEAYCMOTPEHHOE B CTaThe
53 I'paxxnancko-IIponeccyanbHoro Kogekca, He CBsI3aHO ¢ CyMMOM KOM-
TIeHCAIlUH.

[Tnenym Konctutynunonnoro Cyza c4uTaeT, 4TO IpeKpalleHue rpasa
MOJIb30BAHUS KUJION IUIONIA/IbIO C YIUIATOM KOMIIEHCAIMH, MTPETyCMOT-
penHoe B ctathe 228.2 I'paxxnanckoro Kojaekca, siBIseTcsi CyObeKTHB-
HBIM NPaBOM cOOCTBEHHHKA. B 3TOM ciyyae, KOMIEHCalusi BHICTYIAET
JUIIb B KAYECTBE MPEJIOKEHHS, a HE TpeOOBaHUS.

C npyroui croponsl, [Inenym Koncturynuuonnoro Cyna cuyuTaer, 4to
Ipa)KIaHCKO-MPOIECCyaIbHOE 3aKOHOAATEIbCTBO, TOYHO YKa3bIBas
MpEeAMET MCKA, TEM CaMbIM 3alllMIIAET MPUHIUI IPOLECCYyaTbHON JKO-
Homuu. [IpuHUMN npoueccyaabHONM SKOHOMHM HalpaBlIeH Ha yCTpaHe-
HUE 3aTSATUBAHUS Cy/IeOHOTO Ipoliecca, MPUBEACHHE Psiia TIPOIECcCyallb-
HBIX UHCTUTYTOB B TIPUEMJIEMOE COCTOSTHUE, O0JIEe TOUHOE PEeTyaupoBa-
HUE MX 3aKOHOAATEIbCTBOM U NPUBEIEHUE CTOPOH B COCTOSIHUE PABHO-
Becus. HeoTHeceHne cyMMbl KOMIIEHCALMM, YKA3aHHOM B cTaThe 228.2
I'paxnanckoro Kopekca, Kk mpeaMeTy HCKa, MOCIYXUT IMPECEUCHUIO
HEO0OOCHOBAaHHOTO 3aTATMBaHUs CyAeOHOIO Mpolecca MpU paccMOTpe-
HUU JTaHHBIX JIEI.

BBuay Toro, 4to cymMma KOMIEHCAIlUU HE OTHOCUTCS K TPEAMETY
MCKa, U3MEHEHNUE 3TOM CYMMBI Cy/laMH BBICIIMX MHCTAHLHUKM BO3MOXKHO.
OpnHako mpu 3TOM, Cyzbl JOKHBI IPUHATH BO BHUMAHHUE, YTO COOTBET-
CTBUE CYMMbI KOMIIEHCAIlUM PBIHOYHOW 1I€HE YCTaHABIMBAETCS CYIOM
MEepBOM HMHCTAHIIMM HA OCHOBAaHUU [I0KA3aTelIbCTB, PACCMOTPEHHBIX B
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COOTBETCTBUHU C TPEOOBAHUSIMH I'PAKIAHCKO-IIPOLIECCYATbHOTO 3aKOHO-
narenbcTBa. C ATOM TOUKM 3pEHHUs, Cy[Abl BBICIIMX WHCTAHIIMMI, MOTYT
U3MEHUTh CYMMY KOMIIEHCAIlUH, YCTAHOBJIEHHYIO CYyJIOM ME€PBOM
MHCTAHIHUM TOJBKO B paMKaxX IOJIHOMOYHUW, MPEIyCMOTPEHHBIX
I'pasxxnancko-IIpoueccyansusiM Konekcom.

[IpuauMas Bo BHUMaHue BbiieoTMeueHHoe, [iienym Konctutynmon-
Horo Cyza NpUXOIUT K CIETYIOIIMM BbIBOJAM:

Cymma KoMIeHcaluu JUIsl IPEeKpalieHus paBa MoJIb30BaHUs KHIION
IUIOLIAAbI0, PEAYCMOTpEHHAs B cTaThe 228.2 I'paxknanckoro Konekca,
HE BXOAMT B IPEIMET UCKA.

Cyn nepBoi MHCTAHLIUHU, [IPU PACCMOTPEHUH TaKUX JeJl, HE3aBUCUMO
OT TOTO, yKa3aHa JId CyMMa KOMIIEHCAllMU B MCKOBOM 3asiBJICHUH, J10JI-
KEH YCTaHOBUTH CyMMY KOMIIEHCAI[MHU IO PHIHOYHOM IIEHE.

[Ipn ynoBieTBOpeHMH HCKa O NPEKpPAlIEHUWU IIpaBa IOJIb30BaHUS
MyTEM yIUIaThl KOMIIEHCALIUH MO PHIHOYHOM LEHE, Cyl JOHKEH YUYUThI-
BaTh corylacue cOOCTBEHHUKA Ha YIJIaTy JAHHOW CyMMBI.

PykoBoactBysace uacteto VI crarem 130  Konctutyiuun
AzepOaiimpkanckoit PecnyOnuku, cratesimu 60, 62, 63, 65-67 u 69
3akona AszepbOaiixanckoit Pecriydmuku «O Koncturynuonnom Cyney,
[Tnenym Koncturynmonnoro Cyna AzepOaiimkanckoit Pecryomuku

HOCTAHOBMUI:

1. CymMa kommeHcauuu JUisi IpPEKpalleHHs] MNpaBa MOJIb30BaHUS
KUJION TUIOIIA/IbIO, TIPEAYyCMOTpEeHHast B crarbe 228.2 ['paxaaHckoro
Kognexca Azepbaiimxanckoii PecriyOonuku, He BXOAUT B MPEAMET UCKA.

2. Cyn niepBOil MHCTAHIMU, [PU PACCMOTPEHUHN TAKUX JIEJ1, HE3aBUCH-
MO OT TOrO, yKa3aHa JII CyMMa KOMIIEHCAllUd B HMCKOBOM 3asIBICHUH,
JOJDKEH YCTAaHOBUTH CYMMY KOMITEHCAIIMH IO PIHOYHOU LIEHE.

[Ipn ynoBIETBOPEHMM HCKAa O MPEKpAIICHUM IIpaBa I10JIb30BAHUS
IyTEM YILIaThl KOMIIEHCALlMU MO PBIHOYHOW IIEHE CYJ JIOJDKEH YUYWThI-
BaTh coIllacue COOCTBEHHMKA HA YIUIATy JAHHOU CYMMBI.

3. IlocTtaHoBEHUE BCTYIAET B CHITY CO JIHS OMyOIMKOBaHUS.

4. TlocraHoBneHue oOmyOJMKOBaTh B Ta3erax «AsepOalxany,
«Pecnybnukay, «Xanr razetn», «bakuHckuii pabounit» u «BecTHuke
Koncrutymmonnoro Cyna AzepOaiimxanckoi PecryOnukmy.

5. IlocTaHoBNEHNE ABISAETCS OKOHYATEIHHBIM U HE MOXKET OBITh OTME-
HEHO, U3MEHEHO WJIM O(HUIIMAITBEHO UCTOJIKOBAHO HU OJHUM OPTaHOM WJIH
JTUIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azdrbaycan Respublikasi Ailo Macallasinin 76, 78 vo 112-ci
maddalorinin soarh edilmasina dair

27 iyul 2016-c1 il Baka sohori

Azorbaycan Respublikasi Konstitusiya Mohkomosinin Plenumu
Forhad Abdullayev (sodr), Sona Salmanova, Siidabs Hosonova, Rovson
Ismayilov, Ceyhun Qaracayev, Rafael Qvaladze, Mahir Muradov, Isa
Nocofov (moaruzogi-hakim) vo Kamran Sofiyevdon ibarot torkibdo,

mohkomo katibi — Foraid Oliyevin,

maraqli subyektlorin niimayondolori — Astara Rayon Mohkomasinin
hakimi Zamiq Rasulovun, Azorbaycan Respublikast Milli Maclisi
Aparatinin Sosial ganunvericilik s6basinin bag maslohat¢isi Mohommaod
Baziqovun,

miitoxassislor — Azarbaycan Respublikast Ali Mohkomasinin hakimi
Osad Mirzaliyevin, Baki Apellyasiya Mohkomaosinin hakimi Abiddin
Hiiseynovun istiraki ilo,

Azorbaycan Respublikast Konstitusiyasinin 130-cu maddosinin VI
hissasine miivafiq olaraq, Cobrayill Rayon Mahkomasinin miiracioti
osasinda xiisusi konstitusiya icraati iizro ac¢iq mohkomo iclasinda
“Yasayls minimumu haqqinda” Azorbaycan Respublikast Qanununun
Azorbaycan Respublikast Ailo Macallosinin 76, 78 vo 112-ci maddolori
ilo nozordo tutulmus aliment miinasibatlorino aid edilmosinin
mimkiinliiyliniin sorh edilmosina dair konstitusiya isino baxdi.

Is iizro hakim I.Nocofovun moruzesini, maraqli subyektlorin
niimayondolorinin - vo  miitoxassislorin  ¢ixislarint  dinloyib, s
materiallarin1 arasdirib miizakiro edorok, Azorbaycan Respublikasi
Konstitusiya Mohkomasinin Plenumu

80



MUODYYON ETDI:

Cabrayil Rayon Mohkomosi Azarbaycan Respublikasinin Konstitusiya
Mohkomasine (bundan sonra — Konstitusiya Mohkomasi) miiraciot edorak,
“Yagayls minimumu haqqinda” Azorbaycan Respublikasi Qanununun
(bundan sonra — “Yasayis minimumu hagqinda” Qanun) vo “Azorbaycan
Respublikasinda 2016-c1 il {i¢lin yasayls minimumu haqqinda”
Azorbaycan Respublikast Qanununun Azorbaycan Respublikast Ailo
Macollosinin (bundan sonra — Ailo Moacollosi) 76, 78 vo 112-ci
maddolorindo nozordo tutulmus aliment miinasibatlorine aid edilmasinin
miimkiinliiyiiniin sorh olunmasini xahis etmisdir.

Miiraciotdo gostorilir ki, iddiagi F.Aslanli Cabrayil Rayon
Mohkomasina oriza verarak, oglu M.Siyablinin saxlanilmasi {i¢iin
cavabdeh V.Siyabovdan onun xeyrino alimentin miqdarmin doyisdirilorok
117 manat moblogindo tutulmasi barodo gotnamo gobul edilmosini xahis
etmisdir. Iddia onunla osaslandirilmisdir ki, homin Mohkomonin 23 may
2013-cii il tarixli gotnamaosi ilo cavabdehdon oglunun yetkinlik yasina
catana kimi saxlanilmasi ticin 50 manat sabit pul moblogindo alimentin
toyin olunmasindan uzun miiddot kegmis, homin miiddot orzindo bazar
qiymatlori artmis vo bunun noticosindo usagin saxlanilmasi ¢otinlogsmisdir.

Cavabdeh 06z novbeasindo garsiligh iddia orizesi ilo mohkomaya
miiraciot edorok, usagin saxlanilmasi ticlin qazancinin va digor golirlorinin
"4 hissasi miqdarinda aliment tutulmasi barado gotnama qobul edilmasini
xahis etmisdir. Mohkomo iclasinda o, vosatot qaldiraraq, is iizro icraatin
dayandirilmasim1 vo “Yasayis minimumu haqqinda” Qanunun Ails
Macallasinin 76, 78 va 112-ci maddalori ilo nozords tutulmus aliment
miinasibotlorino aid edilmasinin miimkiinliiylintin sorh edilmosi barado
Konstitusiya Mohkomasino miiraciot edilmosini xahis etmisdir.
Mohkomonin 7 aprel 2016-c1 il tarixli qorardadi ilo vosatot tomin
edilmisdir.

Cobrayill Rayon Mohkomosinin  movgeyino goro, yasayis
minimumunun aliment miinasibatlorino aid edilmosi tocriibodo geyri-
miioyyonliklor yaradir, bu iso toroflorin hiiquq vo azadliglarinin
mohkomodo miidafiosinin tomin edilmasini ¢otinlosdirir. Belo ki,
mohkomalar torafindon alimentin tayin edilmasi ilo bagl islors baxilarkon
ailo ganunvericiliyinin tolobino goro alimentin miqdarinin miisyyon
edilmasi tgiin toraflorin maddi va ailo vaziyyati deyil, mohz “Yasayis
minimumu haqqinda” Qanunun normalar1 osas gotiiriiliir.

Miiraciotedonin fikrinco, ogor valideynlorin goliri yoxdursa vo ya
yasayls minimumunun miqdarindan azdirsa, onlar1 artiq qazanc oldo
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etmoyo macbur etmok neqativ hallarin bag vermasina sobob ola bilor. Belo
ki, mohkomo tocriibasindo aliment 6domok imkani olmayan valideynlor
barasindo mohkoma gotnamosini icra etmomoyo goro inzibati vo cinayot
mosuliyyatina colb edilmasi hallarina rast golinir.

Konstitusiya Mohkomaosinin Plenumu miiraciotds qaldirilan masals ilo
bagl asagidakilari qeyd etmayi zoruri hesab edir.

Azorbaycan Respublikas1 Konstitusiyasinin (bundan sonra — Konstitu-
siya) 17-ci maddasinin I vo II hissolorine asason, comiyyatin osas 6zayi
kimi ailo dovlotin xiisusi himayosindodir. Usaqglarin qaygisina qalmaq vo
onlar1 torbiyo etmok valideynlorin borcudur. Bu borcun yerino
yetirilmasino dovlot nozarat edir.

Konstitusiyanin 34-cii maddosinin III vo IV hissalorinde miiayyan
olunmusdur ki, analq, ataliq, usaqliq ganunla miihafizo edilir. Usaglara
qayg1 gostormok, onlar1 torbiys etmok valideynlorin hom hiiququ, hom do
borcudur.

Konstitusiyada tasbit olunmus insan hiiquq vo azadliglarinin qorunmasi
sahasinda, eloco do comiyyatin vo soxsiyyatin golocok inkisafi ilo bagh
Olkomizdo miihiim addimlar atilmisdir.

Azorbaycan Respublikast 21 iyul 1992-ci il tarixindo BMT-nin “Usaq
hiiquglar1 haqqinda” Konvensiyasmi ratifikasiya etmis, 1993-cii ildo
“Usaqlar yasamasi, miidafiosi vo inkisafinin tomin edilmasi haqqmda”
Umumdiinya Bayannamaosing, eloco do Beynalxalq ©mok Toskilatmin bir
sira Konvensiyalarina vo digor métabar beynolxalq aktlara qosulmusdur.

“Usaq hiiquglar1 hagqinda” Konvensiyanin 18-ci maddosinin 1-ci ban-
dino goro, istirakgr dovlotlor usagin torbiyosi vo inkisafi liclin hor iki
valideynin imumi vo eyni masuliyyot dagimasi prinsipinin taninmasini
tomin etmokdon Otrii miimkiin olan biitiin soylori gostorirlor. Usagin
torbiyasi vo inkisafi liclin osas mosuliyyati valideynlor vo ya miivafiq
hallarda ganuni goyyumlar dagtyirlar. Usagin on yaxsi monafeyi onlarin
osas qayg1 obyektidir.

“Insan hiiquglarinin vo osas azadliglarin miidafiesi haqqinda”
Konvensiyanin 7 sayli Protokolunun 5-ci maddesine goro, orlo arvad
barabar hiiquqlara malikdirlor vo usaqlari ilo miinasibotlordo, habels nika-
ha daxil olmagq, nikahda olmaq vo bosanma ils bagl barabar miilki-hiiquqi
cavabdehlik dasiyirlar.

“Usaq hiliquglar1 hagqinda” Azorbaycan Respublikast Qanununun
(bundan sonra — “Usaq hiiquglar1 hagqinda” Qanun) 19-cu maddasino
osason, valideynlorin ugsagin torbiyasindo borabor hiiquq vo vozifalori
vardir. Onlar usagi saglam bdyiitmali, imumbogori vo milli doyorlor
osasinda torbiyo etmoli, miistoqil hoyata hazirlamalidirlar. Usagin
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gabiliyyatinin inkisaf etdirilmosi, onun maddi vo monavi tolobatlarinin
tomin edilmosi, hiiquq vo monafelorinin miihafizosi valideynlorin osas
vazifoloridir.

Konstitusiya Mohkomaosi Plenumunun “Azorbaycan Respublikast Ailo
Moacallasinin 132.1.1 vo 132.1.2-ci maddolorinin sorh edilmosine dair” 5
oktyabr 2012-ci il tarixli Qararda formalasdirdig1 hiiquqi movqgeyo asason,
usaq hiiquglarinin hoyata kecirilmasi, usaqlarin yiiksok monaviyyatl,
hortorofli soxsiyyot kimi formalagmasina sorait yaradilmasi Azorbaycan
Respublikasinin dovlst siyasstinin iistiin istiqgamatlorindon biridir. Usaqlar
barasindo dovlst siyasoti hor bir usagin zoruri maddi vo moisat soraitindo
boyliytib torbiys olunmasinin, miitoraqqi toloblor asasinda tohsil almasinin,
layiqli votondas kimi formalagmasinin tomin edilmasine yonoldilir. Hor bir
usaq ailodo yasamaq vo torbiyo almaq, 0z valideynlorini tanimaq vo
onlarin qaygisindan istifado etmok, onlarla birgo yasamaq hiiququna
malikdir. Eyni zamanda, usagin 6z valideynlori torofindon torbiyo
olunmaq, 6z maraqlarinin tomin olunmasi, hortorofli inkisafi, onun
loyagotino hormot olunmasi hiiququ vardir.

Konstitusiya Mohkomasinin Plenumu miiraciotdo qaldirilan masslonin
diizglin holl edilmosi {iglin Ailo Macallosinin miivafiq normalarinin
Konstitusiyanin vo beynoalxalq hiiquqi aktlarin yuxarida gostorilon
prinsiplori kontekstinds gorh edilmasini vacib hesab edir.

Ailads usaqlarin hiiquglarinin vo monafelorinin miidafiasinin vo
bununla bagli diger masalalorin tonzimlonmasinin hiiquqi asaslart Ails
Macallasinda tosbit olunmusdur.

Ailo Macallssi Konstitusiyada nozordo tutulan osas insan vo votondas
hliquglarina vo azadliglarina uygun olaraq ailo miinasibotlorinin
yaranmasinin  vo mohkomlonmosinin, onlara xitam verilmosinin
prinsiplorini, ailo miinasibatlori istirak¢ilariin hiiquq vo vozifalorini,
dovlst orqganlarinin bu sahado vozifolorini, habelo votondasliq voziyyati
aktlarmin geydo alinmasi qaydalarimi tonzimloyon normalart miioyyon
edir.

Ailo Macallosinin 2.1-ci maddosing asason, nikahin baglanmasi, nikaha
xitam verilmosi vo onun etibarsiz sayilmasi qaydalari vo sortlorini
mioyyan edir, ailo lizvlori (or-arvad, valideynlor vo usaglar), eloco do ailo
qanunvericiliyinds nozards tutulmus hallarda ve hadds basqa qohumlar vo
digor soxslor arasinda yaranan omlak vo soxsi geyri-omlak miinasibatlorini
tonzimloyir, habelo valideyn himayosindon mohrum olan usaqlarin
torbiyoya gotiiriilmosi qaydalarinit miisyyon edir.

Ailo Macallasinin 11-ci faslindo ailods usaglarin hiiquglarindan bohs
olunur. Homin fasildo usagin ailodo yasamaq vo torbiys olunmaq
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hiiququndan, usagin 6z valideynlori vo basqa qohumlari ilo tinsiyyotds
olmaq hliququndan, usagin 6z fikrini bildirmok hiiququndan, usagin omlak
hiiquglarindan vo s. bohs olunur.

Homin Macollonin 49.2 vo 49.3-cli maddolorino goro, hor bir usaq
ailodo yasamaq vo torbiyo almaq, 6z valideynlorini tanimaq vo onlarin
qaygisindan istifado etmok, usagin maraqlarina zidd olan hallar istisna
olmagqla, onlarla birgs yasamaq hiiququna malikdir. Usaq 6z valideynlori
torafindon torbiys olunmaq, 6z maraqglarinin tomin olunmasi, hartorafli
inkisafi, onun loyaqgatine hdrmot olunmasi hiiququna malikdir.

Qeyd edilmalidir ki, aila qanunvericiliyinds usaqlarin miistaqil subyekt
kimi taninmast Konstitusiyanin vo “Usaq hiiquqglar1 haqqinda”
Konvensiyanin vo digor beynslxalq hiiquqi aktlarin toloblorindon irali
golir.

Ailo Moacallosi usaglarin qaygisina galmaq konstitusiya prinsipine
osaslanaraq valideynlorin {izorino usaqlar1 saxlamaq vozifosini qoymusdur.
Belo ki, homin Macallonin 75.1 va 75.2-ci maddolorine asason, valideynlor
usaqglarin1 saxlamaga borcludurlar. Usaqlarin1 saxlamagin qayda vo
formasini valideynlor miistoqil miioyyan edirlor.

Gortindiyti kimi, qanunverici yetkinlik yasina catmayan usaqlarin
saxlanilmasin1 valideynlorin vozifosi kimi miioyyon etmis vo bunun
qaydasini vo formasini miioyyonlosdirmokds onlara miistoqillik vermisdir.
Lakin usaglarin saxlanilmasindan boyun qaciran valideynlor bu vazifoni
hoyata kecirmoya mohkomo gaydasinda mocbur edils bilorlor.

Valideynlor Ailo Macallasinin 16-c1 faslina uygun olaraq yetkinlik
yasina catmayan usaqlarini saxlamaq barodo sazig (aliment 6donilmaosi
barodo sazig) baglamaq hiiququna malikdirlor. Valideynlor usaqglarini
saxlamadiqgda usaqlarin saxlanilmasi iigiin vosait (aliment) valideynlordon
mohkomo qaydasinda tutulur. Aliment O6donilmosi barods valideynlor
arasinda sazis olmadiqda, valideynlor (onlardan biri) usaqlari
saxlamadigda vo mahkomaya bu barods iddia verilmadikds miivafiq icra
hakimiyyoti orqani yetkinlik yasina catmayan usaqlar {i¢iin aliment
tutulmast barado valideynlorsa (onlardan biring) qarst iddia qaldirmaq
hiiququna malikdir (Ails Macallasinin 75.3, 75.4 vo 75.5-ci maddaloari).

Gortindiiyti kimi, ailo ganunvericiliyindo aliment 0donilmasinin iki
qaydas1 miioyyon edilmisdir:

- kontilli — usaqglar saxlamaq barado sazis osasinda (aliment 6donilmasi
barado sazis);

- macburi — mohkomo gorari osasinda.

Aliment 6hdoliyi dedikdo, ailo miinasibotlorinin istirak¢ist olan or-
arvad, valideynlor vo usaqglar arasinda yaranan elo hiiquq miinasibatlori
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basa diisiiliir ki, burada bir torof digor torofin saxlanilmasi ii¢iin onlar
arasinda olan raziliq osasinda vo ya ganunvericiliya uygun olaraq macburi
gaydada miioyyan edilon vosaiti (alimenti) 6domaya borclu olur.

Ailo Macallasinin 99-cu maddasing asasan, ailos tizvlori arasinda aliment
0donilmosi barado sazis olmadiqda, bu Macallonin 13-16-c1 fasillorindo
gostarilmis soxslor aliment tutulmasi barods mohkomoys miiraciot edo
bilorlor.

Ails ganunvericiliyinde mohkoma qaydasinda alimentin tutulmasinin 2
qaydasi miioyyon edilmisdir:

- aliment odayonin ayliq qazancinin (golirinin) miioyyan hissasi
miqdarinda;

- sabit pul mablogindo.

Ailo Macallasinin 76.1-ci maddasing asasan, aliment 6donilmasi barada
razilig olmadiqda usaqlar tigiin onlarin valideynlorindon mohkoma
torofindon hor ay asagidaki miqgdarda aliment tutulur:

- 1 usaga goro — qazancin vo (va ya) valideynlorin bagqa golirlorinin
dorddos bir hissasi;

- 2 usaga goro — qazancin (basqa golirlorin) ticds bir hissasi;

- 3 vo daha ¢ox usaga gors — qazancin (basqa golirlorin) yaris.

Ailo Macallasinin 78.1-ci maddssinin tolobloring asason iso valideynlor
arasinda yetkinlik yasina ¢atmayan usaqlara aliment 6donilmasi barado
sazis yoxdursa, eloca do aliment vermaya borclu olan valideynin qazanci
(goliri) geyri-miintozom, dayison olarsa, ya qazancin (golirin) hamisini vo
ya bir hissasini hamin valideyn natura va ya xarici valyuta ils alirsa, yaxud
onun gazanci vo ya sair goliri yoxdursa, habelo alimentin valideynin
qazancindan (golirindon) miioyyon hisso kimi tutulmasi miimkiin
olmadigy, ¢otinlik torotdiyi vo ya toroflordon birinin maraginin ohomiyyatli
doracads pozuldugu basqa hallarda, usaqlarin saxlanilmasi {igiin vosait
tutulmasini tolob edon soxsin xahisi ilo alimentin miqdari mohkomao
torafindon har ay 6donilmali olan sabit pul mobloginds v ya eyni zamanda
ham sabit pul mabloginds, ham do bu Macallonin 76-c1 maddssine uygun
olaraq qazancin (golirin) miioyyan hissosi kimi miioyyon edilo bilor.

Qanunverici gostorilon maddods valideynlor arasinda yetkinlik yasia
catmayan usaqlara aliment 6donilmosi barads sazis olmadiqda, mohkomao
torofindon alimentin sabit moblagds tutulmasinin bir ne¢a asasini miioyyan
etmisdir:

— aliment vermoyo borclu olan valideynin qazanci (goliri) geyri-
miintozom, doyison olarsa;

— aliment vermoyo borclu olan valideyn gazancinin (golirinin) hamisini
Vo ya bir hissosini natura vo ya xarici valyuta ilo alirsa;
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— aliment vermays borclu olan valideynin qazanci v ya sair galiri yox-
dursa;

— alimentin valideynin qazancindan (golirindon) miioyyon hisso kimi
tutulmas1 miimkiin olmadigi, cotinlik torotdiyi vo ya toroflordon birinin
maraginin shomiyyatli doracods pozuldugu basqa hallarda.

Bu osaslardan hor hansi biri mévcud oldugda alimentin miqdari
mohkoma torafindon hor ay 6donilmali olan sabit pul mabloginds miioyyon
edilo bilor. Mohkoma, alimenti gqazancin (golirin) miioyyan hissasi kimi
deyil, sabit pul mabloginds tutarsa bunu gotnamodo asaslandirmalidir.

Qanunvericinin yuxarida gostorilon maddodo miioyyon etdiyi osas
sortlordan biri do ondan ibaratdir ki, alimentin sabit mabloginds tutulmasi
yalniz usaglarin saxlanilmasi tigiin aliment tutulmasi ilo bagli mohkomoyo
miraciot edon soxsin tolobi osasinda miimkiindiir. Yoni ganunverici
mohkomoyo alimentin sabit pul moblogindo tutulmasini 6z tosobbiisii
osasinda, yaxud cavabdehin vosatoti osasinda hoall etmok hiiququnu
vermomisdir.

Gorlindiiyii kimi, Ailo Macallssinin geyd olunan normalar1 alimentin
tutulmast qaydasini imperativ formada miioyyon etmisdir.

Eyni zamanda, ailo qanunvericiliyi hor iki qaydada tutulan alimentin
miqdarinit miioyyan edorkon mohkomaonin iizoring bazi hiiquq vo vazifalor
qoymusdur. Belo ki, Ailo Macallosinin 76.2-ci maddosino goro, homin
Macallonin 76.1-ci maddosindo gostorilon paylarin migdart mohkomao
torofindon toraflorin ailo vo maddi vaziyyati, eloco do diggstalayiq olan
basqa hallar nazars alinmagla azaldila v artirila bilar.

Homin Macollonin 78.2-ci maddosino osason, sabit pul mobloginin
miqdart mohkomo torofindon toroflorin maddi vo ailo voziyyoti,
diggotalayiq olan digor hallar nozors alinmagqla usagin avvolki tominatinin
soviyyasinin miimkiin qodor maksimal saxlanilmasi osas tutularaq
mioyyan edilir.

Qanunverici bu maddods alimentin miqdar1 miioyyon olunarkon
mohkomonin {izorino bir sira moasalolorin arasdirilmasi vozifosini
qoymusdur:

— toroflorin maddi vo ailo voziyyati;

— digqotolayiq digor hallar;

— usagin avvalki tominatinin saviyyasi.

Mohkoma torafindon toroflorin maddi vaziyyatinin arasdirilmasi
zamani, onlarin golirlori (masalon, vergi 6doyicisi kimi 6donilon verginin
moblogi vo s.), digar gazanc moanbayi, tohsili, hansi pesoya sahib olmasi,
ovvalki is yeri, yasayis soviyyasi (hansi soraitdo yasamasi vo s.), amlak
voziyyoti (dasmar vo dasinmaz omlaklarinin olub-olmamasi), 6ziiniin
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saxlanilmasi {i¢clin minimum tolobatini1 6daya bilmasi va s. qganunvericiliyo
miivafiq olaraq miioyyan edilmalidir.

Ailo voziyyotinin arasdirilmasi zamani mohkomo, toraflorin yenidon
ailo qurub-qurmamasi, yeni ailods usaqlarin olub-olmamasi, basqa aliment
o0domolorinin  olub-olmamasi, tutulacaq alimentin miqdarinin digor
usaqlarin tominatinin asasl deracodo asagi diismosing sabab ola bilocoyino
va s. masalalors digget yetirmalidir.

Diqgatelayiq digor hallarin arasdirilmasi zamani mohkoms, toraflorin
omok qabiliyyatini vo saglamliq voziyyatini, 6hdosindo digor soxslorin
(amok gabiliyyati olmayan valideynlor vo s.) olub-olmamasmi va s.
masalalari nazars almalidir.

Usagin avvalki tominatinin soviyyosinin arasdirilmasi zamani mohkomo
nozors almalidir ki, “Usaq hliquglart hagqinda” Qanunun 13-cii maddosino
uygun olaraq, usagin Azorbaycan Respublikasinin ganunvericiliyi ilo
mioyyon edilmis minimum dolanacaq xorclorindon az olmayan maddi
tominat almaq hiiququ vardir. Bunun géro mohkomo usagin hansi tohsil
miiossisasindo tohsil almasini (6donisli vo ya 6donissiz), ovvellor hansi
qaydada istirahot etmosini, asudo vaxtini hansi qaydada keg¢irmosini,
idmanla, miisiqi ilo masqul olub-olmamasini, saglamligini va s. masalalori
nozoro almalidir.

Azorbaycan Respublikasi Ali Mohkomasi Plenumunun ‘“Nikahin
pozulmasi, bosanmadan sonra yetkinlik yasina catmayan usaqglarin
valideynlordon hansinin yaninda qalmasi vo usaglar ticiin valideynlordon
aliment tutulmasi tolobino dair isloro baxilarkon qanunvericiliyin
mohkomolor torofindon totbiqi tocriibasi haqqinda™ 28 mart 2016-c1 il
tarixli Qorarinda mohkomoloro izah edilmisdir ki, usagin Azorbaycan
Respublikasinin ganunvericiliyi ilo miioyyon edilmis minimum dolanacaq
xorclorindon az olmayan maddi tominat almaq hiiququ vardir (“Usaq
hiiquglar1 hagqinda” Qanunun 13-cii maddosi). Mohkomsa torafindon
alimentin miqdar1 miioyyon edilorkon usagin ovvalki tominatinin
soviyyasinin miimkiin godor maksimal saxlanmasi osas meyar olmali vo
yalniz bir torofin deyil, hor iki torofin ailo vo maddi voziyyati
oyronilmalidir. Bu zaman mohkomolor usagin valideynlorinin birgo
yasadiglart dovrds ailonin maddi voziyyati vo yaxud ayr1 yasadiglar
dovrde usagin saxlanilmasma valideynlordon biri torofindon koniilli
qaydada vosait Odonilmosini vo usagin bu 6domonin dayandirildig:
vaxtadok olan dovrdoki tominat soviyyosini nozoros almalidirlar. Olava
haqq Odonilmoklo usagin moktoboqodor torbiyo miiossisosine, musiqi,
rosm, idman, rogs vo digor dornokloro gedib-getmomosi do nozoro
alinmalidir.
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Daimi is yeri (golir monbaoyi) olan soxsdon gazancin (golirin) miioyyan
hissosi kimi alimentin tutulmasi toraflordon birinin monafeyini chomiyyatli
doracodo pozarsa (mosolon, xeyrino aliment tutulan soxsin olil olmasi,
omok foaliyyoti ilo mosgul olmasini istisna edon xostolikdon oziyyot
¢okmosi, yaxud himayosindo belo soxslorin olmasit vo s.) mohkomo
alimenti sabit pul moblogindo miioyyon edo bilor. Bu zaman omok
haqqmin asag1r olmasma baxmayaraq homin soxsin bu omok haqqnin
haddini asan daha ¢ox vasait xorclomoasi (masolon, soxsin hor ay banka
kredit miiqavilesi lizro omok haqqindan qat-qat yiiksok hoddo kredit
borcunu 6domosi, yaxud nikah pozuldugdan sonra aliment tolobi iroli
stiriilonadak usagin saxlanilmasi tiglin amak haqqindan yiiksok miqdarda
vasait vermasi) va s. kimi hallar nozaors alinir. Alimentin miqdart miiayyan
edilorkon aliment 6domoli soxsin mohkomo gotnamosino asason aliment
0dadiyi digor usaqlarin olmasi nozors alinmalidir. Aliment 6doyan soxsin
mohkomo gotnamosi ilo aliment tutulmayan digor Ovladlarinin olmasi,
eloco do onun digar alavo xorclora (kredit borcunun olmasi, kirays haqqr
0domasi va s.) maruz qalmasi alimentin azaldilmasi ti¢lin miitloq osas kimi
qobul edilmomalidir. Aliment tolobino dair isloro baxilarkon aliment
0domoli soxsin bagqa usaga goro aliment 6dodiyi miioyyon edilorso, yeni
mohkoma gorarinin homin alimentin mabloginin asagi diismasino sabab
ola bilacayi vo bununla da onun maraqlarina toxundugu nozore alinaraq
xeyring aliment 6donilon soxs isdo istirak etmoyo colb olunmalidir.

Konstitusiya Mohkomasi  Plenumunun bir sira qorarlarda
formalasdirdig1 hiiquqi movqgeys osason, mohkomo, 6zii torsfindon
miioyyon olunmus isin hallarini vo gonastini formalasdiran stibutlari, bu vo
ya digor siibutlar1 rodd etmok {i¢iin istinad etdiyi dolillori vo rohbar tutdugu
ganunlar1 gotnamodo gostormoklo onu hiiquqi cohatdon asaslandirmalidir.
Mbohkoms siibutlar1 sadalamagqla kifaystlonmomali, hor bir siibutun, o
ctimlodon sahid ifadslorinin mozmunu gotnamads sorh edilmali, stibutlar
olagoalondirilmaeli, aragdirilan siibutlarin qobul edilib-edilmomasinin
soboblori aydin gostarilmalidir (S.9liyevanin sikayati ilo slagadar 31 may
2006-c1 il tarixli Qorar).

Miilki prosessual qanunvericilikdo miioyyan edilmisdir ki, har bir torof
0z tolablorinin vo etirazlarinin asas1 kimi istinad etdiyi hallart siibut
etmoalidir. Isdo olan siibutlar osasinda iso baxmaq miimkiin olmadiqda,
mohkoma zoruri olavo siibutlar togdim etmoyi torofloro toklif edo bilor.
Stibutlar isdo istirak edon soxslor torofindon birinci instansiya
mohkomosing toqdim edilir. Isdo istirak edon soxsin isdo istirak edon va
istirak etmoyon soxslordon va ya organlardan onlarda olan zoruri stibutlari
miistoqil aldo etmok imkani olmadigda o, homin siibutlar1 tolob etmok
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barado vosatotlo mohkomoys miiraciot edos bilor. Vosatotds bu siibutlarla is
liclin ohomiyyotli olan hansi hallarin miioyyon edilmosi, siibutlarin
olamatlori vo oldugu yer gostorilmolidir. Zoruri olan hallarda mohkomo
isdo istirak edon soxso siibutun oldo edilmosi ii¢lin sonad vera bilar.
Mohkomonin tolob etdiyi siibutu onda olan soxs bilavasito mohkomoya
gondorir, yaxud mohkomoya ¢atdirmaq {i¢iin sorgunu toqdim edon soxso
verir. Mohkomo isin gedisinds toqdim olunmus ancaq o stibutlar1 qobul
edir vo nozoro alir ki, onlar igdo toroflorin toloblorini miioyyon edon
faktlarla vo hallarla olagodardir. Mohkoma siibutlara obyektiv, qorozsiz,
hartorofli vo tam baxdigdan sonra homin siibutlara totbiq edilmali hiiquq
normalarina miivafiq olaraq qiymaot verir. Heg bir siibutun mohkoms {iciin
gabagcadan miioyyon edilmis qiivvosi yoxdur (Azorbaycan Respublikasi
Miilki-Prosessual Macoallosinin (bundan sonra — Miilki-Prosessual Macallo)
77.1,77.3,78.1, 78.2, 80, 88-ci maddolori).

Beloliklo, usaqlarin saxlanilmasi {ligiin aliment tutulmasi barado iddiaya
baxarkon mohkomao Ailo Macallasinin tolobloring asason miilki prosessual
qanunvericiliyin yuxarida geyd olunan normalarina miivafiq olaraq
alimentin miqgdarin1 miioyyan etmolidir.

Gostarilonlori nozars alaraq, Konstitusiya Mohkomaosinin Plenumu belo
gonasto golir ki, alimentin miqdart miisyyon olunarkon mshkomo, ilk
novbada, Ailo Macallasinin 76.2 va 78.2-ci maddaloring asason toraflorin
maddi vo ailo voziyyatini, diqgotolayiq digor hallart vo usagin ovvalki
tominatinin saviyyosini nozors almalidir.

Bununla yanasi, Ailo Macallasinin 112.1-ci maddasinda gostarilir ki,
aliment 6donilmasi barodo sazis olmadigda mohkoma torofindon alimentin
miqdar1 miioyyon olundugdan sonra toroflordon birinin ailo vo ya maddi
voziyyotindo doyisiklik olmussa, mohkoma toroflordon istonilon birinin
tolobi ilo alimentin miioyyan olunmus migdarini doyise bilor vo ya aliment
0domali olan goxsi toroflorin diqgotolayiq basqa maraqlarmi da nozoro
almagqla aliment 6domokdon azad eds bilar.

Konstitusiya Mohkomosinin Plenumu hesab edir ki, alimentin
miqdarinin doyisdirilmasi (artirilmasi vo ya azaldilmasi) barado tolobo
baxarkon mohkoms bu Qorarda formalasdirilan hiiquqi movqeyi rohbor
tutaraq alimentin miqdar1 miioyyon olundugdan sonra toroflordon birinin
ailo vo ya maddi voziyystindos hansi doyisikliyin oldugunu miioyyon etmoli
vo alimentin miqdarmin doyisdirilocayi toqdirde bunun usagin tominat
soviyyosing vo aliment 6doyonin maddi voziyyotino tosirini nozord
almalidir.

“Yasayls minimumu hagqinda” Qanunun Ailo Macallssinin 76, 78 vo
112-ci maddolorindo nozordo tutulmus aliment miinasibatlorino aid
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edilmosinin  miimkiinliiylino goldikdo iso Konstitusiya Mohkomaosinin
Plenumu asagidakilar qeyd edir.

Ailo Macollosinin 1.1-ci maddosino miivafiq olaraq, Azorbaycan
Respublikasinin ailo qanunvericiliyi Konstitusiyadan, bu Macollodon, bu
Mocoalloys uygun olaraq gobul edilmis digor miivafiq ganunvericilik
aktlarindan vo Azorbaycan Respublikasinin torofdar ¢ixdigi beynolxalq
miiqavilalordon ibaratdir.

Homin Macallonin 4-cii maddosine goro iso bu Macallonin 2-ci
maddosindo gostorilon ailo tizvlori arasinda ailo qanunvericiliyi ilo
tonzimlonmoyon omlak vo soxsi geyri-omlak miinasibatlorine miilki
ganunvericiliyin ailo miinasibatlorinin mahiyyotino zidd olmayan
normalari totbiq edilir.

Ailo tizvlori arasinda yaranan miinasibatlor ailo ganunvericiliyi vo ya
toroflor arasindaki sazislo tonzimlonmodikdo vo homin miinasibatlori
bilavasito tonzimloyon miilki hiiquq normalar1 olmadiqda, ailo
minasibatlorinin mahiyyatino zidd olmayan vo oxsar miinasibotlori
tonzimloyon ailo vo (vo ya) miilki hiiquq normalari totbiq olunur. Bu
normalar olmadiqda iso ailo iizvlorinin hiiquq vo vozifolori ailo
qanunvericiliyinin vo miilki ganunvericiliyin imumi prinsiplorina, eloco
do humanizm vo adalst prinsiplorine uygun olaraq miioyyaen edilir (Ailo
Macallasinin 5-ci maddasi).

Bu baximdan mohkomo alimentin miqdarini, ilk ndvbads, Ailo
Macallasinin geyd edilon miinasibatlori tonzimloyon normalarinin toloblori
osasinda aragdiraraq miioyyan etmolidir.

Miilki-Prosessual Macollonin 13.1-ci maddosino miivafiq olaraq,
mohkomo miibahisalori Azorbaycan Respublikasinin Konstitusiyasina, re-
ferendumla qobul edilon hiiquqi aktlara, ganunlara, Azorbaycan
Respublikas1 Prezidentinin formanlarina, Azorbaycan Respublikasi
Nazirlor Kabinetinin gorarlarina, morkozi icra hakimiyysti orqanlarinin
normativ hiiquqi aktlarina, habelo Azorbaycan Respublikasinin torofdar
oldugu beynolxalq miigavilalors asason hall edir.

Bu baximdan nikahin pozulmasi ilo slagadar usagin valideynlordon
birinin himayasino verilmasi, usaga qullug, onun saglamliq, tohsil, inkisaf,
moigat qaygilarinin ¢okilmasinin usagm himayosinds oldugu valideynin
lizorino diismosi, yasayls minimumunu miioyyon edon qanunvericilik
aktlarinda gostorilon minimum dolanacaq xarclorino yaxin mablogin
aliment kimi digar valideyndan tutulmasina asas olar bilar. Bels ki, aliment
0doyan valideynin rosmi olaraq heg bir yerdo islomomasi vo ya qazanca
malik olmamasi onu usagi saxlamaq vo maddi tominati 6domok
vazifosindon azad etmir.
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Gostarilonlori nazora alaraq, Konstitusiya Mohkomasinin Plenumu
asagidaki noticoloro golir:

- aliment Odonilmosi barodo sazis olmadigda mohkomo Ailo
Macallasinin 76.2 va 78.2-ci maddslarine, bu Qararda formalasmis hiiquqi
movgeys uygun olaraq, hor iki torofin maddi vo ailo voziyyoti vo
diggotolayiq digor hallarla yanasi, usagin ovvalki tominatinin soviyyasino
do giymot vermoalidir;

- gostorilon hallara gqiymot verorkon mohkomo homginin nozors
almalidir ki, “Usaq hiiquglar1 hagqinda” Qanunun 13-cli maddosino uygun
olarag, usagin Azorbaycan Respublikasinin qanunvericiliyi ilo miisyyon
edilmis minimum dolanacaq xorclorindon az olmayan maddi tominat
almaq hiiququ vardir.

Azorbaycan Respublikast Konstitusiyasinin 130-cu maddosinin VI
hissosini  vo “Konstitusiya Mohkomosi haqqinda” Azorbaycan
Respublikas1t Qanununun 60, 62, 63, 65-67 vo 69-cu maddslorini rohbor
tutaraq, Azorbaycan Respublikasi Konstitusiya Mohkomosinin Plenumu

QORARA ALDI:

1. Aliment 6danilmasi barads sazis olmadigda mohkoma Azarbaycan
Respublikas1 Ailo Macallasinin 76.2 va 78.2-ci maddslaring, bu Qorarda
formalasmis hiiquqi mévqgeys uygun olaraq, hor iki torafin maddi vo ailo
voziyyati vo diqqotolayiq digor hallarla yanasi, usagin ovvolki
tominatinin soviyyasine do qiymat vermalidir.

2. Bu Qorarin 1-ci bondindo gostorilon hallara qiymot verorkon
mohkomo homginin nozoro almalidir ki, “Usaq hiiquglart haqqinda”
Azorbaycan Respublikasi Qanununun 13-cii maddosino uygun olaraq,
usagin Azarbaycan Respublikasinin qanunvericiliyi ilo miisyyan edilmis
minimum dolanacaq xorclorindon az olmayan maddi tominat almaq
hiiququ vardir.

3. Qorar dorc olundugu giindon qiivvayo minir.

4. Qorar “Azorbaycan”, “Respublika”, “Xalq qgozeti”, “Bakinski
rabo¢i” qozetlorindo vo ‘“Azorbaycan Respublikast Konstitusiya
Mohkomaosinin Malumati”nda darc edilsin.

5. Qorar gotidir, heg¢ bir orqan vo ya soxs torofindon logv edils, doyis-
dirils vo ya rosmi tofsir edilo bilmoz.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

IMIOCTAHOBIEHWE
[DIEHYMA KOHCTUTYLIMOHHOI'O CYIOA
ABEPBANIIKAHCKOUW PECITYBJIMKU

O ToakoBanum crareii 76, 78 u 112 Cemeiinoro Kogekca
A3sepoaiigkanckoil Pecryoiuku

27 uroas 2016 roxa ropoa baxy

[Tnenym Koncturymmonnoro Cyna Asepbaiixanckoit Pecyommkwy,

B coctaBe Papxana Adayiaesa (nmpeacenarens), Consl CaaTMaHOBOMH,
Cyna6wr T'acanoBoit, Popmiana Mcmaumnoma, JIxeiixyna [apamkaeBa,
Padasns I'Banagze, Maxupa MypanoBa, Mcel Hamxadosa (cynbs-
noknaauuk) u Kampana Illaduesa,

IIpU y4acTuu cekperaps cyaa Pspauna Anuesa,

MpeACTaBUTENIel  3aMHTEPECOBAHHBIX  CYyOBEKTOB —  CyIbH
AcTapuHckoro pailoHHoro cyaa 3amura PacynoBa crapiiero KOHCYJb-
tanTta otAena CouuanbHOTO 3aKoHoOAaTeldbcTBA Armnapara Musiu
Memxnuca AzepOarimxanckoi Pecriyonuku Marammena basurosa,

crenuanuctoB — cyapu BepxoBHoro Cynma A3zep6aiiixaHckoit
PecnyOnuku Acana Mup3sanueBa, cyapu baknHCKOro AneuisiiiuoHHOTO
Cyna Abunnuna ['ycelinoBa,

B cooTBercTBUM ¢ dyacthto VI crtareu 130 KoucTutynuum
Azepbaiimxanckoil PecryOnuku, B OTKPBITOM Cy[IeOHOM 3acelaHuu 110
0c000MYy KOHCTUTYLIUOHHOMY MPOU3BOJICTBY, HA OCHOBaHUU 00palieHus
JI>keOpansibCKOTO palOHHOTO Cy/Ia, PACCMOTPEN KOHCTUTYITMOHHOE JIEJI0
O TOJKOBAaHWU BO3MOXHOCTH NpHUMEHEHMsI 3akoHa A3zepOail/KaHCKON
PecnyOnuku «O MpOXXUTOYHOM MHUHUMYME» K aIUMEHTHBIM OTHOIIIE-
HUsM B crarsax 76, 78 u 112 Cemeitnoro Konekca AzepOaiipxaHckoit
Pecny6nuku.

3acnymas noknaza cyasu M.Hamxkadosa no ey, BBICTYIUICHUS MIPE-
CTaBUTEJICH 3aMHTEPECOBAHHBIX CyOBEKTOB U MHEHHUE DKCIEPTOB, U3Y-
yuB U o0cyauB Marepuanbl Aena, [lnenym Koncturyuuonnoro Cyna
Aepbaitkanckoi Pecryomukm
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YCTAHOBMUMII:

JlxeOpannbCkuil pailoHHbIN cyd, oOpaTuBIIMCh B KOHCTUTYIIMOHHBII
Cyn AsepOaitmkanckoit PecriyOmuku (nanee — Koncturyimonnsiii Cyn)
NpOCWI JaTh TOJKOBAHME BO3MOXXHOCTH IPUMEHEHUs 3aKoHa
Azepbaiimkanckoit Pecriyoniku «O MpoXKUTOYHOM MUHUMYMEY (Jlanee —
3akoH «O TPOKUTOYHOM MHHMMYyMeE») M 3akoHa AsepOaiiakaHCKOn
Pecniy6nukun  «O  mpoXUTOYHOM MHHUMYMe AsepOaiiakaHckon
Pecny6nuku Ha 2016 rog» K alMMEHTHBIM OTHOLLEHHSIM, MPEeTyCMOTPEH-
HbIM B cTathsix 76, 78 u 112 Cewmeiinoro Komekca A3zepOaiimxaHCKOM
PecmyOmuku (manee — Cemeitnbiii Komexkc).

B oGparennn ykazaHo, uto ucten ®.AciaHiibl, 0OpaTUBIIKCH C 3asBie-
HueM B [xeOpanibckuil palOHHBIN Cyrl, MPOCHIIA B3bICKATh C OTBETYUKA
B.Cus16mb1 B ee mosb3y alMMEHTHI Ha cozepkanue cbiHa M.Cusiombl, yBe-
auauB ux a0 117 manar. OOparienne OblJI0 000CHOBAHO TEM, YTO TOCIE
MIPUHATHS PELLIEHUS TOTO e cyna ot 23 mas 2013 rona, rae ¢ oTBeT4HKa Ha
COZIEp’KaHUE MX ChIHA JI0 COBEPLIEHHOJIETHS ObUT ONpENIENIEH pa3Mep aiu-
MEHTOB B TBEPJIOM JIeHEe)KHOW cyMMe 50 MaHaT MpoLuI0 MHOTO BpEMEHHU. 3a
3TOT NEPUOJ] PHIHOYHBIE LIEHBI TOBBICWIINCH, U, KaK CIEACTBUE, COAEPXKA-
HUe peOeHKa OCIOKHUIOCH.

B cBoro ouepenpb oTBETUMK 0OpaTtwiics B CY[ C OTBETHBIM HMCKOBBIM
3asBJICHUEM U MPOCHJI MPUHSTH PElIeHne 00 OmpesiesieHuH pa3Mepa aiu-
MEHTOB Ha co/iepkaHue peOeHKa ¢ yAepKaHUeM Y4 4acTu ero 3apaboTka 1
Ipyrux 10xonoB. Bo Bpems cyneOHOro pa3ouparenbcTBa OH 0OpaTuics €
XOJIaTaliCTBOM O TPUOCTAHOBIEHWH JieJa W  OOpalleHuud B
Koncturynnonssiii Cyz 0 TOJIKOBaHUM BO3MOKHOCTH IIPUMEHEHNS 3aKOHA
«O MPOKUTOYHOM MUHUMYME» K ATMMEHTHBIM OTHOLIEHUSIM, IIPEITYyCMOT-
peHHbIM B cTathiax 76, 78 u 112 Cemeitnoro Kogekca. Onpenenenunem cyna
XOJIaTaiicTBO OBLIO ynoBieTBopeHo 7 anpens 2016 rona.

[To mHeHuto J[eOpansibCKoro paioOHHOIO CyAd, MPUMEHEHHE MPOXKH-
TOYHOTO MMHHUMYMA K aJIAMEHTHBIM OTHOILIEHUSIM CO3/Al0T HEOIIPEAeIICH-
HOCTb, YTO Ha MPAKTUKE OCTIOKHSET 3alUTy MpaB U CBOOOJ] CTOPOH B CYJIE.

Tak, cynpl, IpyU PacCMOTPEHUU JI€J, CBA3AHHBIX C HA3HAYEHUEM alld-
MEHTOB, JUIsl YCTAHOBJICHUS pa3Mepa aJuMEHTOB ITPUHUMAIOT 32 OCHOBY U
TpeOoBaHUE CEMEMHOTO 3aKOHOIATEIbCTBA OTHOCUTEIBHO MaTepruaibHOIO
U CEMEMHOIO IOJIOKEHUSI CTOPOH M HOpMBI 3akoHa «O MpPOKUTOYHOM
MUHUMYME.

[To MHEHUIO 0OPATHBILIETOCS, €CIM POAUTENN HE UIMEIOT TOXO0/1a HITH OH
HWOKE pa3Mepa NPOKUTOYHOTO MUHUMYMA, TO NIPUHYKICHNE UX K MOTyde-
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HUIO OOJIBIIIOTO 3apab0TKa MOXKET MPUBECTH K HETATUBHBIM ITOCIICICTBUSIM.
Taxk, B cyneOHOI paKTHKE BCTPEYAIOTCS CITydau, KOIjia He NMEOIINE BO3-
MOKHOCTH BBIIUIAYHUBATh AJIMMEHTHI PUBJICKAINUCH K aIMUHUCTPATUBHOMN
Y YTOJIOBHOM OTBETCTBEHHOCTH 32 HEUCHOJIHEHUE Cy/ieOHOro perieHus. B
CBS3M C BOINPOCOM, TIOCTaBICHHbIM B oOpameHun, I[lienym
Koncrutyumonnoro Cynia cuutaer HEOOXOAUMBIM OTMETUTD HIKECIISTYTO-
iee.

Ha ocuHoBanum wacteit I wu II cratem 17 KoHcTutynuu
AzepOaiipkanckoit PecriyOnuku (manee — KoHCTUTylus), ceMbs Kak
OCHOBHas stueiika o0IecTBa HaXOAUTCs TIO 0CO00i OMEKOM TocyaapcTBa.
3abota O AETSIX M HMX BOCIHUTAHUE SBISIOTCS JOJTOM POAMUTEINEH.
T'ocynapcTBO OCyIECTBISIET KOHTPOJIh 32 BBITIOJTHEHUEM ATOTO JI0JITa.

B wactsax III u IV crarbu 34 KoHcTUTylMM TOBOPHUTCS, YTO MaTe€pHH-
CTBO, OTIIOBCTBO, JIETCTBO OXPAHSIOTCS 3aKOHOM. 3a00THUTHCS O JIETSX, BOC-
MUTHIBATh UX SIBISIETCS KaK MPABOM, TaK M JIOJITOM POTUTEIICH.

B nameilt ctpaHe mpennmpuHSATHI BaKHBIE IIard B 00JaCTH 3alllUTHI
3aKkperuieHHbIX B KoHCTUTYIIMM TTpaB U CBOOOJT YEIOBEKA, & TAKKE B CBS3U
¢ Oyylum pa3BUTHEM OOIIECTBA U JINYHOCTH.

21 uronst 1992 romga AsepOaiimkanckas PecrmyOnuka patuduiponaia
Konsenmmro OOH «O mpaBax pebenkay, B 1993 romy nmpucoequHUIACh K
Bceemupnoii Jlexnapaiun «O06 obecrieueHNH BEDKUBAHUS, 3AIUTH U Pa3-
BUTHUSA JIeTeN», a Takke psaxy Konsenuuii, MexayHapoaHoit Opranusaiuu
Tpyna u Apyrum BaxKHBIM MEXKTYHAPOIHBIM aKTaM.

Cornacuo nynkty 1 crareu 18 Konseniuu «O npaBax peOeHKa» ykaza-
HO, UTO rOCYAApCTBA-YYaCTHUKU NPEANPUHUMAIOT BCE BO3MOXHbBIE YCHIIHS
K TOMY, 4TOObI OOCCIIEUNTh NPU3HAHKUE MPHUHIIMIIA OOIIeH W OJUHAKOBOM
OTBETCTBEHHOCTH O0OMX POJUTENIEH 3a BOCIIMTAHUE U Pa3BUTHE peOCHKA.
Pomutenu wim B COOTBETCTBYIOIIMX CIy4asiX 3aKOHHBIE ONEKYHBI HECYT
OCHOBHYIO OTBETCTBEHHOCTb 3a BOCHHUTaHUE U pa3BUTHE pEOCHKA.
Hawnyunime unrepechl peOeHka SBISIIOTCS MPEAMETOM X OCHOBHOM 3200-
THI.

Cornacho crareu 5 Ilporokona 7 Koueenuu «O 3ammre mpaB 4yeaoBe-
Ka 1 OCHOBHBIX CBOOO/», CYNIPYTH 0071aJat0T PaBHBIMU MPaBaMH U HECYT
PaBHYIO TPaKJIaHCKO-TIPABOBYIO OTBETCTBEHHOCTh B OTHOIICHUSX MEXKITY
cO0Oli M CO CBOMMM JIETBMH B TOM, UTO KacaeTcsl BCTYIUIEHUs B Opak, rpe-
ObIBaHMS B Opake U MPH €ro PaCTOPIKEHUU.

Ha ocnoBanuu crarbu 19 3akona AzepOaitmkaHckor PecryOmuku «O
mpaBax pebeHka» (nanee — 3akoH «O mpaBax peOEHKa») POAUTENU TMOJb-
3yIOTCS pAaBHBIMU IIPaBaMH U UMEIOT PaBHbBIE OOSI3aHHOCTH 110 BOCTIUTAHUIO
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pebGenka. OHM 00s13aHBI PaCTUTh peOEHKA 37J0POBLIM, BOCIIUTHIBATH €r0 Ha
OCHOBE OOIIIEYETOBEUYECKUX M HALMOHAIBHBIX LIEHHOCTEH, MOArOTOBUTH
pebeHKa K caMOCTOATENbHOM ku3Hu. ObecrneueHre pa3BUTHsI CrIOCOOHO-
crell pebeHka, obecriedeHre ero MaTepuaibHbIX U MOPAJIbHBIX TOTPEOHO-
CTEH, 3alllMTa ero NpaB U UHTEPECOB OCHOBHBIMU OOSI3aHHOCTSAMU POJIUTE-
JIEH SIBIIIOTCSL.

Ha ocHoBanum 1paBoBOW  MO3UIUMKM  CPOPMUPOBAHHOU B
[TocranoBnenun [1nenyma Konctutynmonnoro Cyna «O TOJTKOBaHUM CTa-
ter 132.1.1 u 132.1.2 Cewmeiinoro Kopexca A3zepbaiixaHcKon
PecmyOnuku» ot 5 okTs16pst 2012 roxa ocymiecTBieHue npas pedeHka, co3-
JlaHue YCIOBUH Ui (pOpMHMpOBaHUS JEeTel, KaKk BBICOKOHPABCTBEHHBIX,
BCECTOPOHHMX JIMUHOCTEH SIBJISICTCS OAHUM M3 MPUOPUTETHBIX HAIpaBie-
HUW TOCYyJapCTBEHHOW NONUTHKK A3sepOaiikanckoir PecmyOmukm.
T'ocynapcTBeHHas MOJUTHKA B OTHOILICHUH JIeTell OpUEHTHPOBaHa Ha obec-
MIEYEHUE BOCIIUTAHUS KaXKJ0T0 peOEHKa B COOTBETCTBYIOINX MaTeprallb-
HBIX U OBITOBBIX YCIIOBUSIX, MOJTy4YeHHE 00pa30BaHUsl HA OCHOBE IPOrpec-
CUBHBIX TpeOOBaHUH, (OPMUPOBAHME KaK JOCTOMHOIO Tpa)kJTaHUHA.
Kaxpiii peOeHOK MMeeT IpaBoO KUTh M BOCHHUTBHIBATHCS B CEMbE, 3HATH
CBOUX POJIUTENEH U MOJIb30BATHCS MX 3a00TOM, IPOKUBATH BMECTE C HUMHU.
B 10 e Bpemsi, peOeHOK UMEET MPAaBO BOCIUTHIBATHCSI CBOUMH POAMTEINS-
MH, a TaKKe MpaBo Ha oOecrieueHre ero HTEPECOB, BCECTOPOHHEE Pa3BU-
THE, YBAKCHUE JOCTOMHCTBA.

JUis IpUHATHS IPABUIIBHOTO PEILIEHHsI 10 BOIPOCY, MOCTABJICHHOMY B
obpamiennu, [Tnenym Koncrurtyrmonnoro Cyna cuMTaeT BaKHBIM JaTh
TOJIKOBaHHWE COOTBETCTBYIOIIMX HOpM CemeitHoro Konekca B KOHTEKCTe
BBIIICYKA3aHHBIX MPUHIUAINOB KOHCTUTYLIMM M MEKAyHapOJHO-IIPaBOBBIX
aKTOB.

[IpaBoBbIE OCHOBBI 3aILUTHI MIPAaB U UHTEPECOB JIETEU B CEMbE U PETY-
JIMPOBAHUS CBA3aHHBIX C 3TUM APYI'MX BOIPOCOB 3aKperuieHbl B CeMeHOM
Konexce.

B cooTBeTcTBUM ¢ OCHOBHBIMHU ITPaBaMU U CBOOOIAMH YEJIOBEKA U IPaXK-
naHuHa rnpexycMorpeHHsiMu Koncrutynueit, Cemelinblii Koneke ycranas-
JMBAET MPUHLMIILI CO3IAaHUSI U YKPEIUIEHUS CEMEHHBIX OTHOLICHWH, MX
MIPEeKpAIEHHs, PaBa U 003aHHOCTH YYACTHUKOB CEMEHWHBIX OTHOIIICHHUH,
00S13aHHOCTH TOCYAapPCTBEHHBIX OPTaHOB B JAHHOU cpepe TakKe HOPMBI,
IIPAaBUJIA PETUCTPALIMIA AKTOB I'Pa’KJaHCKOIO COCTOSIHUSL.

Crarps 2.1 CemeitHoro Kozxekca ycTaHaBIMBaeT MpaBuia U yCIOBHUS
3aKJIIOYEHUSI, PACTOP>KEHUsI Opaka U MPU3HAHUS €r0 HEIEHCTBUTEIbHBIM,
pErynupyeT UMYLIECTBEHHBIE U JIMYHbIE HEMMYILECTBEHHbBIE OTHOILLIECHMS,
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BO3HHUKAIOIIME MEXKTY WICHAMHU CEeMbH (CYNIpyraMu, pOIUTEIISIMUA U JI€Th-
MH) JTHOO B, IPETYCMOTPEHHBIX CEMEHHBIM 3aKOHOIATEIILCTBOM CITyJasix 1
Mpeenax MeXy IpyruMH POJCTBEHHUKAMU U JPYTUMU JIULIAMH, a TAKKe
YCTAHABIMBAET MpaBWia NPUHATUS HA BOCIUTAHHUE JETEH, JIMIIECHHBIX
MONEYUTETHCTBA POAUTEIICH.

B maBe XI Cemeitnoro Konekca roBopurcst o mpasax jereil B ceMbe. B
JTAHHOM TJIaBe YKa3aHO MpaBo peOeHKa >KUTh U BOCIHTHIBATHCS B CEMbBE,
npaBo peOeHKa OOLIAThCs CO CBOMMM POAUTENSIMU U APYTUMU POJICTBEH-
HUKaMH, TpaBO peOCHKa BBICKA3bIBaTh MHEHHE, WMYIIECTBEHHBIE MpaBa
pebeHka u p.

CormachHo ctarsm 49.2 1 49.3 nanHoro Kozekca kakpiii peOCHOK IMeeT
MIPABO JKUTh U BOCIIUTHIBATHCS B CEMBE CBOMX POJUTENICH U MOJIb30BATHCS
UX 3200TOM, KUTh BMECTE C POJIUTEIISIMHU, 32 UCKIIFOUYEHUEM CITy4aeB, Mpo-
TUBOpEYAIllMX €ro HMHTepecaM. PeOeHOK WMeeT MpaBO BOCIUTHIBATHCS
CBOMMH POIUTENSIMH, MPABO Ha OOECIIEYEHUE CBOMX MHTEPECOB, BCECTO-
POHHEE Pa3BUTHE, YBAXKEHUE CBOETO JOCTOMHCTBA.

Cnenyer OTMETUTh, YTO B CEMEWHOM 3aKOHOJATEIbCTBE MPU3HAHUE
JeTel CaMOCTOSITEIbHBIMU CyOBEKTaMH HUCXOIUT U3 TpeOOoBaHUMN
Konctutynuu, Konsenrun «O mpaBax peOeHKa» W APYTHUX MEXITyHAPOI-
HO-TIPaBOBBIX aKTOB.

Cewmelinblii Komekc, OCHOBBIBasICb Ha KOHCTUTYIIMOHHOM MPHUHLIUIIE
3a00Te 0 AETAX BMEHWJ B 00S3aHHOCTb pOJUTENeH conepkanue aereit. Tak
Ha ocHoBaHuu ctareil 75.1 u 75.2 nannoro Kogekca poautenu oOsi3aHbI
conepxarh cBoux nereil. [lopsimok u popmy comeprkaHus JeTeil poauTenH
YCTAHABIIMBAIOT CaMOCTOSITEIBHO.

Kak BunHO conep:kaHue AETeil HECOBEPIICHHONIETHUX JIETEN 3aKOHO/1a-
T€JIb YCTAHOBHII KaK 00Si3aHHOCTh POUTENEH MPEIOCTAaBUB UM CAMOCTOSI-
TEJILHOCTD B YCTAHOBJICHUH TIOpsiiKa U PopMbI copepskanst. OJTHAKO poIu-
TEJU YKJIOHSIOIIMECS OT COAEPIKaHUs JeTel, MOTYT ObITh IPUHYXKICHBI K
OCYILIECTBICHUIO TaHHOW OOSI3aHHOCTH B CyI€OHOM MOPSIIKE.

B cootrserctBue ¢ maBoit XVI Cemeitnoro Koaekca poaurenn UMerOT
MIPABO 3aKJIIOYaTh COMIAIIECHHE O COJAEPYKAHUM CBOUX HECOBEPIICHHOJIET-
HUX JieTel (comialieHue o BhIIIaTe aluMeHTOB). B cityuae, ecnu ponute-
JIU HE COZIEP)KAT CBOMX JETeH, Cpe/iCTBA (AIMMEHTHI) IJIsl UX CONEpKaHuUs
VAEPKUBAIOTCS ¢ POIUTENCH B cyaeOHOM mopsike. B ciydae oTcyrcTBus
MEX]Ty POAUTENSIMU COTJIAIIEHHsI 00 yIUlaTe aJuMEHTOB, €CIIU POAUTENN
(omHMM W3 HUX) HE cofepKaT JeTel U B CyJl HEe ObLIT MOJaH 00 ITOM HCK,
COOTBETCTBYIOIIMI OpPraH HUCIOJHUTEILHON BIACTH MMEET MPaBO MPEIb-
SIBUTh K POAUTEINSIM (OJHOMY M3 HUX) UCK 00 ylep>KaHUH aIMMEHTOB ISt
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HecoBepiieHHoneTHUX neteil (Cemeitnbiii Komeke, crareum 75.3, 75.4,
75.5).

Kak BUIHO, B cCEMEIHHOM 3aKOHOJATEJILCTBE BBIILIATHI aJJMMEHTOB yCTa-
HOBJICHBI JIByMs TIOPSIIKAMHU:

- JI0OOpOBOJIbHBII — Ha OCHOBAaHUM COMJIAILIEHUS COJEpX aHUU JAeTei
(comnaiieHue o0 BbIILIATE ATMMEHTOB);

- IPUHYAUTEIbHBIN — HA OCHOBAaHUU PEILICHHS Cy/a.

[lon anuMeHTHBIM 00513aT€IbCTBOM MOHUMAIOTCSI TAKUE MTPABOOTHOIIIE-
HUS BO3HUKAIOIIME MEX]Y CYNpyraMH, POAUTENISIMU U JIETbMU SIBJISFOIIM-
MUCSI yYaCTHUKAMHM CEMEWHBIX OTHOLIEHWH, KOrJa OJHAa CTOpOHa I
COZIEpKaHUsl APYTOil CTOPOHBI O0s3aHa BBITUIAYMBATH CPEACTBA (AJTUMEH-
ThI), yCTAHOBJICHHBIE HA OCHOBAHMU COIVIAILICHHS MEKTy HUMH UJIH B COOT-
BETCTBHUHU C 3aKOHOAATENILCTBOM B PUHYAUTEIBHOM MOPSIKE.

Ha ocnoBanuu crarbu 99 Cemelinoro Kogekca B ciiydae OTCyTCTBUSA
MEX]ly WIEHaMH COTJIAIlICHHs O BBIILIATE aJMMEHTOB, JIMIA YKa3aHHbIC B
I'maBax XIII-XVI nacrosiiiero Kogekca, MoryT oOpaTtuThCsi B Cy[I ISl yAEP-
YKaHUs AJIMMEHTOB.

B cemeitHOM 3akOHOIATENBCTBE YCTAHOBIICHO JIBA MPaBUJIa B3bICKAHUS
QJIMMEHTOB B CyZIcOHOM TOPSIIIKE:

- B pa3Mepe ONpeNeIeHHON YacTh CPEJCTB €KEMECSIHOTO 3apaboTKa
(Toxo/ma) aTMMEHTOILIATEbIINKA;

- B CTaOWJIBHOM JCHEIKHOU CyMMe.

Ha ocnHoBanmn crarem 76.1 Cemelinoro Kopmekca, mpu OTCyTCTBHH
comIacusl Ha BBIIUIATY AJMMEHTOB, CYy/l €KEMECSUHO YIEPKUBAET Yy HX
poAUTENeH alTMMEHTHI [T IETeH B CIICAYIOIIEM pa3Mepe:

- Ha 1 peOeHKa — YETBEPTYIO YacTh 3apaboTKa M (WJIK) APYTHX JTOXOI0B
poauTENEH;

- Ha 2 j1eTel — TPeThIo YacTh 3apaboTka (IPYrux JOXOAOB);

- Ha 3 u Goree AeTel — MooBHHA 3apaboTKa (IPYTHX JTIOXOIOB).

Ha ocnoBanuu tpe6oBanuii crateu 78.1 Cemelinoro Konekca B ciyuae,
€CJIM MEXJly POOUTEISIMA HET COIVIALIEHHs O BBIILIATE AJIMMEHTOB JIJIS
HECOBEPIICHHOJICTHUX JIETeH, a TakkKe 3apaboToK (JI0XO) pOaUTelIs 00s-
3aHHOTO TUIATUTh AJUMEHTHI SBJSIETCS HEPEryJSIPHBIM, MEHSIOLIUMCS,
100 aHHBIA POAUTENH MOTYYAeT BECh 3apabOTOK (JI0XO) WU YacTh €ro
HaTypoO#l WM B MHOCTPAHHOM BaJItOTE, TMOO OH HE MMEET 3apaboTKa MM
JPYTOTrO JI0XOZa, a TaKXe MpPU HEBO3MOXKHOCTH, CIIOXHOCTH Y KaHUS
QTMMEHTOB M3 3apaboTKa (J10X0/1a) POIUTENS B BUJIC ONPEACIICHHONW YacTH
WIN B JPYTUX CIIy4YasiX B 3HAYUTEIILHOW CTETIEHU HAPYIIAIOLIUX HHTEPECHI
OJIHOM U3 CTOPOH, MO MPOCHOE JIHIa TPEOYIOIIETO YIepKaHUs CPEACTB IS
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coziepkaHus pebeHKa, pa3Mep aTMMEHTOB MOXKET ObITh YCTaHOBIIEH CYOM
B CTAOMJIBHOM JIEHEKHOW CyMME U B COOTBETCTBHMHU CO CTaTbel 76 HACTOS-
niero Kozgekca kak onpeseneHHas yacThb 3apaboTka (70X0/1a) OJJHOBPEMEH-
HO.

B yka3zaHHOl cTaTbe 3aKOHOJATENIb YCTAHOBHII HECKOJIBKO OCHOBaHUM
yAEp)KaHUS Cy[IOM AJIMMEHTOB B CTaOMJIBHOW JEHE)KHON CyMME B CITydae
OTCYTCTBUM COIVIAIIIEHUS] MEXY POAUTENISIMHU O BBIILIATE AJIMMEHTOB JUIS
HECOBEPILIEHHOJIETHUX JIETEH:

- €CJIM POJIUTENh 00s3aHHBIN BBIIUIATUTH AIMMEHTHI UMEET Heperyssip-
HBIN, MEHSIIOIIUICS, 3apa0d0ToOK (J10X0N);

- €CJIM POJUTENb MOTYYaeT BeCh 3apadO0TOK ([I0XO0/) I YacTh €T0 HaTy-
PO WM B MHOCTPAHHOM BaJIIOTE;

- €CIIM HE UMeeT 3apadoTKa WU JIPYIroro J0X0Aa;

- IIPY HEBO3MO)KHOCTH, CIIOKHOCTHU y/IEpXKaHUS aTAIMEHTOB U3 3apaloT-
Ka (J0X0/1a) POAUTENIS B BUJIE OTIPE/ICIIEHHON YacTH UM B IPYTUX CIIydasix,
B 3HAUUTEJILHOM CTENEHH HAPYILAIOIIMX UHTEPECHI OTHOW U3 CTOPOH.

[Ipu HaM4YMK OAHOTO M3 AAHHBIX OCHOBAHWM, CyJl MOKET ONPENEIUTh
pasMep aTMMEHTOB B CTA0OMIILHOM JICHEKHOM CyMMe, TIOZJIEXKaIIel exxemMe-
csiuHOM BbITLIaTe. Eciu cynl yAep KUT alnuMEeHThl B CTAOUIBHOM JEHEKHON
CyMME, a HE B BHJIE ONPEACNICHHON YacTH 3apaboTka (10Xo/a), TO TOJIKEeH
MOTHBUPOBATH 3TO B PELLICHUH.

OnHuM U3 OCHOBHBIX TPeOOBAHUM, YCTAHOBJICHHBIX 3aKOHOJATENIEM B
BBIILIEYKa3aHHOM CTaThe, 3aKII0YAETCS B TOM, YTO B3bICKaHUE aJTMMEHTOB B
CTaOMJIBHOM JICHEKHOM CyMMe BO3MOKHO TOJIBKO Ha OCHOBaHUH TPeOOBa-
HUSI JIIa OOPATUBIIEroCs B Cy/l B CBSI3U C yAEp)KaHUEM aJMMEHTOB JUIS
coziepkanus aereil. To ecTh, 3aKOHOJATENb HE MPEJOCTAaBUII Cyly IpaBa
pelarh BONPOC YJepXaHUs aJMMEHTOB B CTAOMJIBHOM JEHEXHON cymMMme
M0 COOCTBEHHOW MHUIIMATHBE MJIM HA OCHOBAHHM XOJATaliCTBAa OTBETUYHKA.

Kak BumHo ormeuyennsie HOpMbl CemeitHoro Komekca ycTaHoBuiH,
MOPS/IOK yZepKaHUsI aTMMEHTOB B UMIIEpaTuBHON (hopMe.

Bwmecre ¢ Tem, ycraHaBinBas pazMep alMMEHTOB YIEPKUBAEMBIX B TOM
Y JPYTOM IOPSIZIKE CEMENHOE 3aKOHOJATEIBCTBO BO3JIOXKUIIO HA CYyJl HEKO-
TOopble TpaBa M 00s3aHHOCTU. Tak, comiacHo ctathe 76.2 CemeiHOro
Konekca pazmep ykazansbix B cratee 76.1 manHoro Kogekca maeB MOXET
OBITH COKpAILIEH WIH YBEJIMYEH CYJIOM C YYETOM CEMEHHOTO U Marepualib-
HOTO TIOJIO’KEHHSI CTOPOH, a TaKXe JPYTruX 3aciy>KUBAIOIIMX BHUMAHUS
(baxToB.

Ha ocnoBanum crareu 78.2 nmanHoro Komekca pasmep cTaOMIbHOR
JIEHEKHON CYMMBI OITPENEISAETCS CYI0OM PYKOBOJICTBYIOILIMMCS 110 BO3MOXK-
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HOCTH MAaKCHMAaJIbHOM TOAJIEPKAHUEM YPOBHS TPEKHEro oOecredeHus
peOeHKa ¢ y4eToM MarepruaibHOIO U CEMEIHOTO MOJIOKEHUS CTOPOH, JIpY-
T'HX 3aCITy’KUBAIOLINX BHUMAHUS OOCTOSITEIbCTB.

B nanHoOI cTaTbe 3aKOHOATENb BO3JIOKUI Ha CyJ] 00S3aHHOCTH I10 pac-
CMOTPEHUIO psiJia BOIPOCOB [IPU YCTAHOBJICHUU Pa3Mepa aIMMEHTOB:

- MaTepHaAIIbHOE U CEMENHOE MOJI0KEHUE CTOPOH;

- 3aCITy>KUBAIOLIME BHUMaHHs OOCTOSTENbCTBA,;

- YPOBEHbB IIPEKHEr0 oOecreueHus: peOeHKa.

B xome paccMoTpeHusi CyloM MaTepHajbHOIO TOJIOKEHHS CTOPOH, B
COOTBETCTBHHU C 3aKOHOATEILCTBOM HEOOXOANMO YCTAaHOBUTH MX JIOXOJIBI
(HampuMep, cyMMa, BbIIJIaYMBacMasi B KaueCTBE Hajora HaJloroIJarelib-
HIMKOM U IIp.), APYTOI HCTOUHUK J10X0/1a, 00pazoBaHue, MPOdECcCHsl, MPExK-
Hee MECTO paboThl, YPOBEHb KU3HU (YCIIOBUS IIPOKUBAHMS U I1P. ), UMYIIIE-
CTBEHHOE€ COCTOSIHME (HAJIM4YUE IBUKMMOTO U HEIBUKUMOIO UMYILECTBA),
CIIOCOOHOCTH 00ECIIEUNTh CBOM MUHUMAJIbHbIE IOTPEOHOCTH U T.1I.

B xozne paccMoTpeHusi ceMeHOro MoNoKeHHs CTOPOH Cyy HEOOXOAH-
MO YIEIUTh BHUMAHHE TOMY, BCTYIIMJIU JIM CTOPOHBI B TIOBTOPHBIN Opak,
€CTb JIM JIETU B HOBOM CEMbE, UMEIOTCS JIU JPYTUE AJTMMEHTHBIE BBIILIATHI,
MIPUBEACT JIM YJIEPKUBAEMBIX AJIMMEHTOB K CYIECTBEHHOMY CHU)KEHHUIO
oOecrieueHust APyTux JIeTei u T.1.

[Ipu paccMOTpeHHM APYTUX 3aCiTyKHBAIOIIMX BHUMAaHUsS (DAaKTOB cya
JIOJDKEH YYMTBIBaTh TPYIOCIIOCOOHOCTh U COCTOSIHUE 3]I0POBbSI CTOPOH,
HaXOAATCS JIM Ha UX WKAUBEHUM JIpyTUe JUla (HETPyAOCIOCOOHbIE POAU-
TEJIN U TIp.) U APYTHE BOMPOCHI.

B xozme paccMoTpeHust ypoBHS MpexHeEro oOecrieueHus pedeHKa, cya
JOJKEH MPUHATh BO BHUIMAHUE, YTO B COOTBETCTBUU €O cTarheil 13 3akoHa
«O mpaBax peOeHKay, peOCHOK MMEET MpaBO Ha MarepualbHyro olecre-
YEHHOCTb B pa3Mepe, He MEHEe MTPOKUTOYHOTO MUHUMYMa, YCTaHOBJIEHHO-
r0 3aKOHOAATENbCTBOM Asepbaiimkanckoin Pecnyonmuku. [loatomy, cymy
HEOOXOIMMO YYeCTb, B KakOM Yy4eOHOM 3aBelleHUM peOEHOK MOIydaeT
oOpa3oBaHue (IJIaTHOE WM OECIUIaTHOE), KaK OTIbIXaJl pPaHbILE, JIOCYT,
3aHUMAJICS. JIM CIIOPTOM, MY3BIKOH, COCTOSHHE €ro 370pOBbSl U JIpyTue
BOIIPOCHI.

B [ocranosnennu I[Inenyma BepxoBHoro Cyna «OO0 ormbiTe mpumMeHe-
HUS Cy/laMH 3aKOHOJATENIbCTBA IIPU PACCMOTPEHUH JIE]T OTHOCUTEIIBHO pac-
TOpKeHUs1 Opaka, TOro ¢ KeM M3 poauTesied OyayT MpoXHUBaTh HECOBEpP-
HIEHHOJIETHUE JIETH TI0CJIE Pa3BoO/ia U TPeOOBaHUS yIEpKaHUsI C poAUTeENnen
QIMMEHTOB IS JieTei» oT 28 mapra 2016 roma pa3bsiCHEHO, YTO peOCHOK
MMEEeT MPaBO Ha MaTepUaIbHYIO OOECIIEUEeHHOCTh B pa3Mepe, He MeHee
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MPOKUTOYHOTO MHHHMYMa, YCTAaHOBIEHHOTO 3aKOHOJATEIECTBOM
Azepbaiimkanckoit PecrryOmuku (crarbs 13 3akona «O mpaBax pebeHKay).
[Ipu ycraHOBIEHHH CyIOM pa3Mepa aJUMEHTOB OCHOBHBIM KpPHTEpUEM
JIOJDKHO CTaTh MAaKCUMAIIbHOE COXPaHEHHE MPEKHETO YPOBHS 00eCIeUeHHUs
pebeHka, py 3TOM HEOOXOIUMO U3YyUUTh CEMEHHOE U MarepralibHOE T0JI0-
’KEHHE He OTHOM, a 000MX CTOpOH. B 3TOM cityyae Cyabl JOMKHBI YUUTHI-
BaTh MarepuaibHOE MOJOKEHUE CEMBHU B MEPUOJ] COBMECTHOTO TPOKHBA-
HUSl poJuUTeNiell WM J0OpOBOJNIBHYIO BBIIJIATY OJHUM M3 pPOIUTENEH
CpEICTB Ha cofep)kaHne peOeHKa B IEPHOJT UX Pa3/IEIbHOTO MPOKHBAHKS
U ypOBeHb oOecrieueHHss peOeHKa B IMEpUOA MPHOCTAHOBICHUS JTaHHOM
BhITIaThl. ClIeyeT TaKkKe y4eCTh IOMOTHUTEIbHbBIE MaTepUaIbHbIE PAcXo-
IIBI CPEZICTB, TAaKME KaK MOCEMIal JH PeOCHOK JOIIKOIFHOE BOCTIHTATEIb-
HOE YUpeXJIeHHe, KPY>KKHU M0 My3bIKE, TAHI[AM, PHCOBAHHIO, CIIOPTUBHBIC
JpYTHe CEeKIIUH.

Ecnu ynepkanue ¢ jMia, MMEIOLIETO IMOCTOSIHHOE MECTO paboThl
(MCTOYHHUK J0X0/1a) ONpeNETIeHHON YacTH 3apaboTka (0X0/a) B Ka4ecTBE
AJIMMEHTOB CYIIECTBEHHO HApYyILIAeT MHTEPECHI OHOW U3 CTOPOH (HampH-
Mep, JIMIIO, B TIOJIb3Y KOTOPOTO YAEP>KUBAIOTCS AIMMEHTHI SIBIISIETCS] MHBA-
JHMIOM, CTpagaeT OOJE3HBIO, MCKITIOYAIONICH BO3MOKHOCTh 3aHHMATHCS
TPYAOBOHM JEATEIFHOCTHIO JIMOO HAa €ro MKAWBEHHH HAXOAWUTCS TaKOBOE
JIMLIO, TO CyA MOMKET YCTaHOBUTbH AJIMMEHTBHI B CTAOMJIBHOM JIEHEKHOMN
cymme. [Ipy 3TOM yUUTBIBaIOTCS TaKKUE 0OCTOSITENLCTBA KK, PACXOI0OBAHKE
JAHHBIM JIUIIOM CPECTB MPEBBIIIAIONINX TPEET ero 3apaOb0THON TUIATHI
(HampuMep, exeMecsiyHas BBIIUIATa JIMIOM KPETUTHOTO J0Jra OaHKy IO
KPEIMTHOMY JIOTOBOPY B IpeJielie, BO MHOTO pa3 MPEBOCXOIAINEM 3apaboT-
HYIO IU1aTy, J1U0O0 BBIMJIaTa TMOCJE PACTOPKEHHsI Opaka /10 BBIIBHKECHUS
AIMMEHTHBIX TPeOOBAaHU, CPEICTB [T COACpKaHUs peOeHKa B pa3Mepe
IpeBbIIIaonieM 3apabotHyto 1uiary). [Ipu ycraHoBneHuu pasmepa aniu-
MEHTOB HEOOXOIMMO YUMTHIBATh HAJIMYHME Y JIMIA OOS3aHHOTO BBIMJIAYM-
BaTh aJIMMEHTEI, IPYTUX JIeTeH, KOTOPHIM OH Ha OCHOBAaHWU CY/Ia BHITLIAYH-
BaeT aIMMEHTHL. Hanmmume y Jmia BBIMIAYMBAIOIIETO aTUMEHTHI, APYTUX
JeTeH IS KOTOPBIX HE YAEPKUBAIOTCS ATMMEHTBI PELIICHUEM CY/Ia, a TAKKE
MOBEP>KEHHOCTh €r0 JIPYTUM JOMOTHUTENBHBIM pacxosiaM (HaJudue Kpe-
JWTHOTO JIONTa, TUIaTa 3a apeHay W T. /1) He CIIeMyeT NMPUHUMATh Kak
a0COMIOTHOE OCHOBAaHHWE JJIsl YMEHbIIEHUs anuMeHToB. [Ipu paccmortpe-
HUM JIe]l TI0 aJIMMEHTHBIM TPeOOBaHUsIM, €Ciii Oy/eT YCTaHOBIEHO, YTO
U0 O0Si3aHHOE BBHIMJIAYMBATH AJTMMEHTHI, BBIMUIAYABACT aJMMEHTHI Ha
APYToro pedeHKa, TO JIUTIO, B TIOJIb3y KOTOPOTO BHITUIAYMBAIOTCS ATMMEHTHI,
JIOJKHO OBITh MPUBIIEUEHO K YYacCTUIO B JeJie, YUUTHIBAs TO, YTO HOBOE
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pellieHHe Cylda MOXET CTaTb NMPUYMHOM YMEHBIIEHUS CyMMbl JaHHBIX
QIMMEHTOB M KOCHETCSI TEM CaMbIM €r0 MHTEPECOB.

Ha ocHoBanuu mnpaBoBoil mo3urmu chopmupoBaHHoi [lnenymom
Koncturynnonnoro Cyna B psae [locraHoBnenuid, cys, yka3as B peLIEHUN
YCTaHOBJIEHHbIE OOCTOSTENLCTBA /1A U JIOKA3aTeNIbCTBA, (POPMUPYIOLIHE
€ro BBIBOJBI, JOBOJIbI, HA KOTOPBIE CCBHUIAETCS Ul OTKJIOHEHHUS TeX WU
WHBIX [IOKA3aTeNIbCTB, U 3aKOHbI, KOTOPBIMU PYKOBOJCTBYETCS, JIOJDKEH
MOTHBHUPOBATH €T0 € NIPABOBOM TOYKM 3peHUs. B penieHnu cyn He NOImKeH
JIOBOJILCTBOBATBLCSI NIEPEUUCIIEHUEM JIOKA3aTeNIbCTB, KaX/I0€ J0Ka3areib-
CTBO, B TOM YHUCJIE COJIEpKaHUE CBUIECTEIILCKUX TMOKa3aHUI JTOKHBI OBITH
WCTOJIKOBaHBI, I0Ka3aTeJIbCTBA CKOOPAVMHUPOBAHbI, YETKO YKa3aHbl IPUYH-
Hbl TPUHATUE WJIA OTKJIOHEHHS UCCIEIOBaHHbIX J0Ka3aTelbCTB
(IToctanoBnenue [1nenyma Koncruryumonnoro Cyna ot 31 mas 2006 rona
B CBsI3M ¢ kajio0oii C. AueBoid).

B rpaxnaHcko-mponiecCyanbHOM 3aKOHOAATENBCTBE, KaXkaas CTOpPOHA
JOJKHA JIOKa3aTh T€ OOCTOSTENbCTBA, HA KOTOPBIE OHA CChLIAETCS KAaK Ha
OCHOBaHMs CBOMX TpeOoBaHMI U Bo3paxkeHHid. Ecnu paccMoTtpenue nena
Ha OCHOBaHMM MMEIOLIMXCS JI0Ka3aTelbCTB IPEACTABISETCS HEBO3MOXK-
HBIM, Cy[ MOXET TMpeJIOKUTh CTOPOHAM MPEICTaBUTh HEOOXOTUMbIE
JIOTIOIHUTEIIbHBIE JI0Ka3aTeNnbcTBa. JloKa3aTelnbCcTBa MPEACTaBISIOTCS
JMIIaMH, YYacTBYIOIIMMU B JIeJie, Cyly NepBOM MHCTaHuuu. JIuno, yya-
CTBYIOLIEE B Jiejie, BIIpaBe OOPaTUTHCS B CYJI C XOaTalicTBOM 00 HCTpedo-
BaHUM HEOOXOMMBIX JIOKA3aTENILCTB OT JIMII, YYaCTBYIOIMX WM HE yda-
CTBYIOIIMX B JI€JI€ WJIM COOTBETCTBYIOIMX OPraHOB, €CJIM OHO HE MMEET
BO3MOYKHOCTH JIJIs1 CAMOCTOSITEIIbHOTO COOMpaHus TaKuX J0Ka3aTeabCcTB. B
XOaTaiicTBE HEOOXOAMMO YKa3aTh, Kakhe OOCTOATENbCTBA, HMMEOLIUE
3HaUEHME IS JIea, MOTYT ONPEAETATHCA STUMH J10Ka3aTeIbCTBAMH, MTPH-
3HAKM UM MECTO HaXOXKICHUS JoKa3arensCcTB. [Ipu HeoOXomumocTu cya
MOXET BBIJaTh YYacTBYIOLIEMY B JI€J€ JIMILy JOKYMEHT Ul IOJY4YEeHUs
J0KazaTenbeTBa. JINio, y KOTOporo MMeroTcst UCTpeOOBAHHBIE CYJIOM JIOKA-
3aTeNIbCTBa, HAIIPABISIET UX HEMOCPEICTBEHHO B CyJ WM MEPENAET JIHILY
BPYYMBILIEMY 3aIpoC Ul JOCTaBKU JAokazarenbcTBa. Cyl NMPUHUMAET U
YUHUTBIBAET TOJIBKO T€ U3 MPEACTABISIEMbIX B XOJ€ pa3OMparenbCcTBa Jeia
JI0Ka3aTeJIbCTB, KOTOPbIE UMEIOT OTHOILEHHE K (haKTaM WU OOCTOSITENb-
CTBaM, OTIPEIEIISIONIUM TpeOOBaHus CTOPOH B Jienie. Cynn OLleHUBAET JJOKa-
3aTeNbCTBA MOCIIe OECIIPUCTPACTHOTO, BCECTOPOHHETO U MOJIHOTO PacCMOT-
pEeHUs MMEIOUINXCS JI0KAa3aTelbCTB U B COOTBETCTBUM HOpMaMHM IpaBsa,
MPUMEHSEMBIMU K 3THM JOKa3areiabcTBaM. Hukakue nokasarenbcTBa HE
MMEIOT JJIsl CyJla 3apaHee yCTaHOBIIEHHOW cuibl (ctateu 77.1, 77.3, 78.1,
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78.2, 80, 88 I'paxmancko-IIponeccyansHoro Konekca AzepOaiimkaHckoid
PecryOmuku (nanee — I'paxxnancko-IIponeccyanbubiit Kogekc)).

Takum oOpa3zom, paccmarpuBasi UICK 00 yAep:KaHUM Ui COAEPIKaHUS
NETe aJTUMEHTOB, Cy[ JO/DKEH YCTaHaBIMBATh pa3Mep aJMMEHTOB Ha
ocHoBaHuu TpeboBanuii CemeitHoro Koymekca 1 B COOTBETCTBUM C BBIIIIE-
OTMEUEHHBIMH HOPMaMH T'Pa)JIaHCKOTO MPOLECCYaTbHOIO 3aKOHOIATENb-
CTBa.

VYuureiBas BbleykazaHHoe, [Inenym Koncrutynnonnoro Cyna npuxo-
JIUT K TAKOMY BBIBOJIY, UTO YCTAHABIMBAs pa3Mep AIMMEHTOB CyJl HA OCHO-
BaHuu crareit 76.2 u 78.2 Cemelinoro Kogekca, B epByto ouepe/ib, J1011-
KEH YUYUTHIBaTh MaT€pUAIbHOE U CEMEWHOE IMOJIOKEHUE CTOPOH, JPYrHe
0OCTOSITENIbCTBA 3aCTYKUBAIOIINE BHUMAHUS, U TIPSKHUN ypOBEHb 0Oec-
reveHus: peOeHKa.

Bwmecre ¢ Tem, B cratbe 112.1 Cemeiinoro Konekca ykazaHo, 4To B CiTy-
yae eCJIM IIPY OTCYTCTBUU CONIAIICHHUS O BBIILJIATE AIMMEHTOB, ITOCJIE YCTa-
HOBJICHUSI CyJIOM pa3Mepa alMMEHTOB B CEMEHHOM WM MaTepUabHOM
MOJIOKEHUH OHOM U3 CTOPOH MPOU30LLIA U3MEHEHHUS, CY IO TPEOOBAHHUIO
000 U3 CTOPOH MOKET M3MEHHTH YCTAHOBJICHHBIN pa3Mep ajJlMMEHTOB
WJIM OCBOOOMIUTS JIUIIO, OOSI3aHHOE BBIIAYMBATh aTAMEHTHI, OT MX BBITLIa-
ThI C YYETOM JIPYTHUX 3aCTYKHBAIOIIMX BHUMAHUSI HHTEPECOB CTOPOH.

[Inenym Koncturymmonnoro Cyaa cuMTaeT, YTO MPU PACCMOTPEHHUU
TpeOoBaHusl 00 U3MEHEHUH pa3Mepa AIMMEHTOB (YBEJIMUYEHUS WM YMEHb-
IIEHUsI), CyA, PYKOBOJACTBYACh C(OPMHUPOBAHHOW B HACTOSIIEM
[TocraHoBNEHUM TIPABOBOM MO3MLMEHN, JOKEH YCTAaHABIMBATh, KaKHE
M3MEHEHUS! MPOMU30LUIM B CEMEHHOM WJIM MaT€pUaIbHOM IOJIOKEHUH
OHOW M3 CTOPOH IOCJIE ONPEACNICHUs pa3Mepa aJIMMEHTOB U B Ciydae
M3MEHEHUS pa3Mepa aIMMEHTOB YUYECTh BIMSIHHE 3TOT0 Ha YPOBEHb 00ec-
neueHust peOeHKa, a TAK)KE MaTepUaAIbHOE TIOJIOKEHHE JIMIIA BHITJIAYMBAI0-
LIETO aJTUMEHTHI.

Uro kacaeTcsi BOBMOXKHOCTH TpUMeHEHHus1 3akoHa «O MPOKUTOUHOM
MUHUMYME» K QJIAMEHTHBIM OTHOIICHHSIM MPEAYCMOTPEHHBIM B CTaThsX
76, 78 m 112 Cewmeitnoro Kogekca, perynupyromux Ilienym
Konctutynnonsnoro Cyna otMedaer cieayrolee.

B cootBercTBuu co crarbeii 1.1 Cemeiinoro Komekca, cemeiinoe 3aKo-
HOaTeNbCTBO AzepOaiimkanckort Pecyonuku cocrout n3z Koncrurymum
AzepOaitmxanckoii PecrryOnuku, Hactosmero Konekca, qpyrux cooTBeT-
CTBYIOIIIUX 3aKOHOJATEIBHBIX aKTOB, MPUHATHIX B COOTBETCTBUU C HACTOSI-
muM  KozekcoM, M MEXIyHAapOIHBIX JOTOBOPOB, CTOPOHOM KOTOPOM
spisieTcst AzepOaitmkanckas Pecryomnmka.
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ComnacHo crarbe 4 manHoro Komekca K ykazaHHBIM B CTaTbe 2 HACTOS-
niero Kozekca He perynupyemMbIM CEMENHBIM 3aKOHOATEILCTBOM UMYIIIE-
CTBEHHBIM M JINYHBIM OTHOLIEHUSM MEXIY WIEHAMU CEMbH, IPUMEHSIOT-
Csl HOPMBI TPAXKIAHCKOTO 3aKOHOJATENILCTBA, HE NPOTHUBOpEYAIlNE CYTH
CEMENHBIX OTHOILLECHUM.

B ciydae ecny BO3HMKAIOIIME MEXAY YICHAMU CEMbH OTHOLLECHMS HE
PErYNUPYIOTCSI CEMEMHBIM 3aKOHOJATENbCTBOM WJIM COIVIAILIEHUEM MEXKTY
CTOPOHAMH U IIPU OTCYTCTBUU HETIOCPEACTBEHHO PETYIMPYIOIINX JTaHHBIE
OTHOUIEHUSI TPAaXIAHCKUX MPABOBBIX HOPM IPUMEHSIOTCS CEMEMHbIE U
(M) TPaXKAaHCKO-TIPABOBbIE HOPMBI HE MTPOTUBOPEYAIIME CYTH CEMEUHBIX
OTHOUIEHUH pEryaupyromue oTHomeHus. [Ipu oTcyTcTBUM Takux HOpM
1paBa U OOSI3aHHOCTHU YJIEHOB CEMBHU OIPEEISIOTCS B COOTBETCTBUU C
OOIIMMH MPUHIMIIAMH CEMEMHOr0 M IPa)IaHCKOTO 3aKOHOJATeNbCTBA, a
TaK)Ke MPUHIMIIAMU TYMaHU3Ma U CIIpaBeAIMBOCTH (cTaThst 5 CemeiHoro
Konexkca).

B 3TOM KOHTEKCTE CyJ| JOKEH OMPENENATh pa3Mep aJIMMEHTOB B IEp-
BYIO Ouepe/ib Ha OCHOBaHUU TpeboBaHuii HopMm CemeliHoro Konekca, pery-
JUPYIOIUX YKa3aHHbIE OTHOILICHUSL.

B cootBerctBum co crarbert 13.1 I'paxkmancko-IIpoueccyanbHoro
Konekca, cyn ob6si3an paspemiarb cropbl Ha OcHOBaHuM Konctutyruu
AzepOaitmxanckoid PecryOnmky, MpaBOBbIX aKTOB, IPUHUMAEMbIM ITyTEM
pedepennyma, 3akoHOB, Yyka3oB IIpesunmenrta AsepOaiimkaHCKON
Pecny6nuku, nocraHosinennit Kabunera Munuctpos AszepOaiipkaHckon
PecnyOnuku, HOpMaTUBHO-IIPABOBBIX AKTOB LIEHTPAJIbHBIX OPraHOB UCIIOJI-
HUTEJIBHOM BJIACTH, & TAKXKE MEXK/YHAPOIHBIX JOTOBOPOB, CTOPOHOM KOTO-
poii sBnsieTcst Azepbaiimpkanckas Pecmyonumka.

B sToM KOHTEKCTE TIepeniada pedeHKa Ha IONIEYSHUE OTHOTO U3 POIIUTE-
JIel B CBSA3U C PACTOp)KEHHEM Opaka, yXoJ 3a HUM, 3a00Ta O €ro 3/10pOBbe,
00pa3oBaHMM, PAa3BUTHH, ObITE BO3JIOKEHHBIC HA POAUTENS HAa MONECUEHUH
KOTOPOI0 HaxOOUTCs PeOCHOK MOTYT CIIY:KUTh OCHOBAHUEM JUIS yIepiKa-
HUSI C IPYTOTO POIUTENSI B KaUeCTBE aJIMMEHTOB CyMMe, OJIM3KON K MUHU-
MaJIbHbIM CPECTBAM K CYIIECTBOBAHUIO YKAa3aHHBIM B 3aKOHOJATEIbHBIX
aKTax, ONPEAEIIIOIINX IMPOKUTOYHBIM MUHUMYM. Tak, ecinu poxuTesnsb
BBIITAYMBAIONINA ATMMEHTHl O(UIMATBHO HHUIJE HE padoTaeT WM He
uMeeT 3apaboTKa 3TO HE OCBOOOXKIAET €ro OT OOA3aHHOCTU CONIEpPXkATh
peOeHKa ¥ BBIIJIAYMBAaTh MaTepHaIbHOE OOecTIieueHHe.

VYuureiBas ykazanHoe Ilnenym Koncrurymmonnoro Cyna npuxomur K
CJIEYIOLIEMY BBIBOLY:
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— IpU OTCYTCTBHMU COIVIALIICHUS O BBIIJIATE aJIMMEHTOB CYJl B COOTBET-
ctBum co ctatbsiMu 76.2 u 78.2 Cemeitnoro Koxekca, chopmupoBaHHOl B
HacrosieM [ loctanoBieHnH IPABOBOM MO3UIIMEH, JOIKEH 1aTh OLIEHKY HE
TOJIBKO MaTepHaIbHOMY U CEMEWHOMY MOJIOKEHHIO 00eHX CTOPOH M ApYy-
T'MM 3aCITyKUBAIOIIMM BHUMaHUsI OOCTOSITENbCTBAM, HO U TIPEKHEMY YPOB-
HIO oOecrieueHus: peOeHKa;

— J1aBasi OLIEHKY YKa3aHHbIM OOCTOSITENILCTBAM, Cy/ TaKXkKe JOJKEH MpH-
HATh BO BHUMAaHHE, YTO B COOTBETCTBUU CO cTarbio 13 3akoHa «O mpaBax
pebeHka» peOEHOK UMEET MPaBO Ha MaTepuaibHOE 00eCIieueHre B pa3Me-
pe, He MEHEE MUHUMAJIBHBIX CPEACTB K CYIIECTBOBAHUIO YCTAHOBJIEHHBIX
3aKOHOJATeNbCTBOM A3epOaiikanckon PecyOnuku.

PykoBonctsysick yacteio VI crareu 130 Koncturyimm AzepbaiimkaHckoit
PecryOmuku u crarbsamu 60, 62, 63, 65-67 u 69 3akoHa A3zepOaiiKaHCKOM
PecnyOnmuku «O Koncturyrmonnom Cyne», [Inenym KoncrurynnonHoro
Cyna Azepbaitmkanckoi PecryOnuku

HNOCTAHOBHUI:

1. Ilpn OTCYTCTBHM COIIALIEHUS O BBHIILIATE AJIMMEHTOB CYyJ B COOT-
BeTcTBUUM co crtathamMu 76.2 u 78.2 Cemeninoro Kopgekca
A3zepbaiikanckoit PecnyOnuku, c@opMHpOBaHHOW B HAcCTOSIIEM
[TocranoBiieHUH MPABOBOW MO3ULIMH, JOJKEH JaTh OLEHKY HE TOJBKO
MaTepUaJbHOMY M CEMEHHOMY MOJIOKEHHIO 00€UX CTOPOH U JPYTUM
3aCITy’KMBAIOIIUM BHUMAaHUS 00CTOATEIHLCTBAM, HO M ITPEKHEMY YPOBHIO
oOecrieueHus pedeHKa.

2. JlaBasi OIICHKY OOCTOSITENIbCTBAM, YKAa3aHHBIM B MyHKTE | HACTOs-
niero [locraHoBneHus Cy, Takke JOHKEH NMPUHATH BO BHUMAHUE, 4TO B
COOTBETCTBUU €O cTarbeil 13 3akonHa AzepOaitmkaHckoit PecryOmuku
«O mpaBax pebGeHka», peOCHOK MMEET MpaBO Ha MarepualibHOe obec-
[IEYEHHE B pa3Mepe, HE MEHEE MMHMMAJIBHBIX CPEJCTB K CYyIECTBOBa-
HUIO, YCTAHOBJEHHBIX 3aKOHOJATEIbCTBOM  A3epOaiikaHCKON
Pecry6nukwu.

3. IlocTaHoOBIEHNE BCTYIAET B CHITY CO JIHS OIyOJIMKOBaHUS.

4. TlocraHoBieHUE OMYOJMKOBaTh B TazeTax «AszepOailmxany,
«Pecnybnuka», «Xanr razetn», «bakuHckuit pabouunit» u «BecTHuke
Koncrutynmonnoro Cyna AzepOaiimxanckoit PecrryOnukmy.

5. IlocTaHOBNEHUE SBISAETCS OKOHYATEILHBIM U HE MOXKET OBITH OTME-
HEHO, U3MEHEHO WJIM O(PHUITMAIBHO UCTOJIKOBAHO HUA OJJHUM OPTaHOM HIIN
JTULOM.
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ON BEHALF OF THE REPUBLIC OF AZERBAIJAN
DECISION
OF THE CONSTITUTIONAL COURT
OF THE REPUBLIC OF AZERBAIJAN

On interpretation of Articles 76, 78 and 112 of the Family
Code of the Republic of Azerbaijan

27 July 2016 Baku city

The Plenum of the Constitutional Court of the Republic of Azerbaijan
composed of Farhad Abdullayev (Chairman), Sona Salmanova, Sudaba
Hasanova, Rovshan Ismayilov, Jeyhun Garajayev, Rafael Gvaladze,
Mahir Muradov, Isa Najafov (Reporting Judge) and Kamran Shafiyev;

attended by the Court Clerk — Faraid Aliyev,

the representative of interested subjects — Zamiq Rasulov, Judge of
Astara Regional Court and Magamed Bazigov, Senior Advisor of the
Department for Social Legislation of Milli Majlis of the Republic of
Azerbaijan;

the experts — Judge of the Supreme Court of the Republic of
Azerbaijan and Abiddin Huseynov, Judge of the Court of Appeal of Baku
city,

in accordance with Article 130.6 of the Constitution of the Republic
of Azerbaijan examined in open judicial session via special constitution-
al proceedings the case on inquiry of the Jabrail Regional Court on inter-
pretation of Articles 76, 78 and 112 of the Family Code of the Republic
of Azerbaijan.

Having heard the report of Judge Isa Najafov, the statements of repre-
sentatives of interested subjects, the experts opinion and having consid-
ered materials of the case, Plenum of the Constitutional Court

DETERMINED AS FOLLOWS:

The Jabrail Regional Court appealed to the Constitutional Court of the
Republic of Azerbaijan (hereinafter referred to as the Constitutional
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Court) with the inquiry concerning the possibility of application of the
Law of the Republic of Azerbaijan “On Living Wage” (hereinafter
referred to as the Law “On Living Wage”) and the Law of the Republic
of Azerbaijan “On Living Wage of the Republic of Azerbaijan on 2016
with respect to alimentary relations provided in the Articles 76, 78 and
112 of the Family Code of the Republic of Azerbaijan (hereinafter
referred to as the Family Code).

In the case materials it is shown that claimant F.Aslanli, having
appealed to Jabrail Regional Court asked to collect from the defendant
V.Siyabli in her advantage the alimony for keeping the son M.Siyabli,
having increased them to the amount of 117 AZN. The basis for the
address was the decision of the same court as of May 23, 2013 where
from the defendant on keeping of their son until he reaches maturity the
size of the alimony in amount of 50 AZN had been determined.
Considering that for this period market prices had been raised, and, as a
result, keeping of the child became complicated, the claimant had asked
to adopt the decision in her advantage.

In his turn, the defendant has appealed to court with the response
statement where he asked to determine the size of the alimony for child
support based upon deduction of 4 part of his earnings and other income.
During judicial proceedings he submitted the case suspension petition
and the appeal to the Constitutional Court concerning a possibility of
application of the Law “On Living Wage” to the alimentary relations
specified in the Articles 76, 78 and 112 of the Family Code. On April 7,
2016 the court satisfied petition.

According to Jabrail Regional Court, the living wage and the alimen-
tary relations create uncertainty in practice and therefore complicates the
protection of the rights and freedoms of the parties in court.

Thus, courts, considering the cases connected with determination of
the alimony take as a basis not the requirements of the family legislation
concerning financial and family opportunities, but the provision of the
Law “On Living Wage”.

According to inquirer if parents have no income or if it is lower than
a living wage, then forcing them to compelled additional earnings can
lead to negative consequences. Thus, in jurisprudence there are cases
when parents not have opportunities to pay the alimony and because of
not execution of the judgment were brought to administrative and crim-
inal responsibility.
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In connection with the question raised in the inquiry, the Plenum of
the Constitutional Court considers important to note the following.

On the basis of parts I and II of Article 17 of the Constitution of the
Republic of Azerbaijan (hereinafter referred to as the Constitution), the
family as a basic element of society is under special protection of the
state. Parents must take care of their children and their education. The
state controls implementation of this responsibility.

According to parts III and IV of the Constitution the maternity, pater-
nity and childhood are protected by the law. Care and education of chil-
dren constitute both right and responsibility of parents.

In our country the important measures in areas of the rights specified
in the Constitution as well as freedoms of person, development of socie-
ty and personality have been taken. On July 21, 1992 the Republic of
Azerbaijan ratified UN Convention “On the Rights of the Child”, in 1993
has adopted the World Declaration “On Survival, Protection and
Development of Children”, and also a number of Conventions of the
International Labour Organization and other important international acts.

According to Article 18.1 of the Convention “On the Rights of the
Child”, the States Parties shall use their best efforts to ensure recognition
of the principle that both parents have common responsibilities for the
upbringing and development of the child. Parents or, as the case may be,
legal guardians, have the primary responsibility for the upbringing and
development of the child. The best interests of the child will be their
basic concern.

According to Article 5 of Protocol 7 to the European Convention on
Human Rights, spouses shall enjoy equality of rights and responsibilities
of a private law character between them, and in their relations with their
children, as to marriage, during marriage and in the event of its dissolu-
tion.

From Article 19 of the Law of the Republic of Azerbaijan “On the
Rights of the Child” (hereinafter referred to as the Law “On the Rights
of the Child”) follows that, parents have the equal rights and have equal
obligations for education of the child. They are obliged to raise the child
healthy, to bring up him on the basis of universal and national values, to
prepare the child for independent life. Fundamental obligations of par-
ents are ensuring development of abilities of the child, ensuring his mate-
rial and moral requirements, protection of his rights and interests.

On the basis of the formed legal position of the Plenum of the
Constitutional Court in the decision “On interpretation of Articles
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132.1.1 and 132.1.2 of the Family Code of Republic of Azerbaijan” of
October 5, 2012 it is said that implementation of the rights of the child,
creation of conditions for formation of children as highly moral, com-
prehensive persons is one of the priority directions of a state policy of the
Republic of Azerbaijan. The state policy concerning children is focused
on ensuring of upbringing of each child in the corresponding material
and living conditions, receiving of education, training on the basis of
progressive requirements, formations as worthy citizen. Each child is
entitled to live and be brought up in a family, to know his/her parents, to
use their care, to live together with them. At the same time, the child has
a right to be brought up by parents and a right for ensuring her/his inter-
ests, all-round development and respect of advantage.

For adoption of the correct decision on the issue raised in the inquiry,
the Plenum of the Constitutional Court considers important to give inter-
pretation to certain norms of the Family Code and the international legal
acts in the above-stated context.

In the Family Code are affirmed the rights of children in a family, the
protection of their interests and other issues connected with it and regu-
lated by norms of law.

The Family Code according to the basic rights and freedoms of per-
son and citizen specified in the Constitution establishes the principles of
creation and strengthening of family relations, its dissolution, right and a
duty of participants in this sphere, and also norms regulating the order of
civil registration.

The Article 2.1 of the Family Code establishes rules and conditions of
the conclusion of marriage, its dissolution and recognition of it as
invalid, governs the property and personal non-property relations arising
between family members (spouses, parents and children) or in cases and
limits, stipulated by the legislation, between other relatives and other
persons, and also determines rules of acceptance on education of the
children who were left without guardianship of parents.

In Chapter XI of the Family Code it is said about the rights of children
in a family. Here the right of the child to live and be brought up in a fam-
ily, the right of the child for communication with parents and other rela-
tives, the right of the child to express the opinion, property and other
rights of the child is specified.

According to Articles 49.2 and 49.3 of the present Code each child has
the right to live and be brought up in a family, to know the parents and
to use their care, to live together with parents, except for cases when it
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contradicts his interests. The child has the right for education by the par-
ents, the right for ensuring the interests, all-round development and
respect of the advantage.

It should be noted that in the family legislation the recognition of chil-
dren as free subjects proceeds from requirements of the Constitution, the
Convention “On Rights of Children” and a number of international legal
acts.

The Family Code, based on the constitutional principles on care of
children, has established the obligation of keeping of children by parents.
Thus, in Articles 75.1 and 75.2 of the present Code it is said that parents
are obliged to support the children. Parents independently establish an
order and a form of keeping of children.

Apparently, the legislator has established keeping of children until full
age as a duty of parents, and an order and a form of contents has defined
as independent. However, to the parents avoiding keeping of the children
the coercive measures can be applied with the purpose of implementa-
tion of this duty in a judicially.

On the basis of Chapter XVI of the Family Code parents can conclude
the agreement on keeping of children of minor age (agreement on pay-
ment of the alimony). In case if parents do not support their children, the
relevant means (alimony) shall be kept back from parents judicially. In
case of absence of agreement on payment of alimony, as well as in cases
when parents (one of them) fail to provide children with maintenance
and do not lodge a claim, relevant authority of executive power has a
right to make such claim to against parents for collecting from them
alimony for maintenance of minor children (one of them) (Articles 75.3,
75.4, 75.5 of the Family Code).

Apparently, in the family legislation payment of the alimony is estab-
lished in two ways:

- voluntary — keeping of children by conclusion of agreement (agree-
ment on payment of the alimony);

- compulsory — on the basis of the judgment.

Under the alimentary obligation, arising between parents and chil-
dren, meant such legal relationship when one party for the maintenance
of other party comes to the agreement or in the absence of the agreement
between them the alimony are collected in a judicial proceeding accord-
ing to the legislation.

Article 99 of the Family Code states that in case of absence of the
agreement on payment of the alimony, the family members specified in
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Chapters XIII-XVTI of the present Code have the right to appeal to court
with the requirement on collecting the alimony.

In the family legislation two ways of collecting the alimony in a judi-
cial proceeding are established:

- collecting in the established size of funds from monthly earnings
(income) of the person obliged to pay the alimony;

- in a firm sum of money.

On the basis of Article 76.1 of the Family Code, in the absence of the
agreement on payment of the alimony, the alimony for children is col-
lected by court from their parents monthly in the following size:

- on 1 child — the fourth part of earnings and (or) other income of par-
ents;

- on 2 children — the third part of earnings (other income);

- on 3 and more children — a half of earnings (other income).

On the basis of the requirement of Article 78.1 of the Family Code in
case if there is no agreement between parents on payment of the alimo-
ny for minor children, and also in cases if the parent obliged to pay the
alimony has irregular, changing, earnings (income) or if this parent
receives earnings (income) in whole or in part in nature or in foreign cur-
rency or if he has no earnings or other income, and also in other cases
when collecting the alimony in the share relation to earnings (income) of
the parent is impossible, difficult or significantly violates the interests of
one of the parties, then court have the right to determine by the petition
of the person demanding collecting funds for keeping of children the size
of the alimony in the firm sum of money collected monthly or at the
same time in a firm sum of money and in shares according to Article 76
of the Family Code.

In this article the legislator has defined several bases of collecting the
alimony in a firm sum of money for keeping of children in the absence
of the agreement of parents on their payment:

- if the parent obliged to pay the alimony has irregular, changing,
earnings (income);

- if the parent receives earnings (income) in whole or in part in
nature or in foreign currency;

- 1f he has no earnings or other income;

- if collecting the alimony in the share relation to earnings (income)
of the parent is impossible, difficult or significantly violates the interests
of one of the parties.
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At existence of one of the above-mentioned bases, the court can deter-
mine the size of the alimony in the firm sum of money collected month-
ly. If the court defines collecting the alimony in a firm sum of money, but
not in a share part to earnings (income), then the basis for adoption of
such decision has to be proved by court in the decision.

One of the important requirements determined by the legislator in the
above-stated article is that collecting the alimony in a firm sum of money
is possible only on the basis of the petition which is filed a lawsuit by the
person demanding them. That is, the legislator neither on the initiative,
nor according to the petition of the defendant has no right to resolve an
issue of collecting the alimony in a firm sum of money.

Apparently, from the norms specified in the Family Code, the order of
collecting the alimony have an imperative uniform.

At the same time, at determination of the size of the collected alimo-
ny defined in each of two ways, the family legislation has established to
court certain rights and duties. Thus, based on Article 76.2, specified in
Article 76.1 of the Family Code the size of shares can be reduced or
increased by court taking into account marital and financial position of
the parties, and also of other circumstances deserving attention.

Article 78.2 of this Code states that the size of a firm sum of money
is defined by court proceeding from the greatest possible preservation to
the child of the previous level of his maintenance with financial and mar-
ital status of the parties and other circumstances deserving attention.

In this article the legislator for definition of collecting the size of a
firm sum of money has put a number of questions before court, demand-
ing trial at the solution of the matter;

- financial and marital status of the parties;

- the circumstances deserving attention;

- preservation to the child of the previous level of his maintenance.

According to the legislation the court during trial has to define finan-
cial position of the parties, their income (for example, payment of a tax
as taxpayer), other sources of the income, education, specialty, the for-
mer place of work, housing level (an accommodation condition), the
analysis of a condition of property (personal and real estate), ability of
the person to provide himself, etc.

During trial the court has to define a condition of marital status of the
parties whether persons have entered repeated marriage, presence of
children in a new family, existence of other payments for the alimony,
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whether the collected size of the alimony will lead to essential decrease
in level of maintenance of other children, etc.

Also during trial, the court has to pay attention to working capacity
and the state of health of the parties, keeping dependent on other persons
(disabled parents, etc.), etc.

Having determine the previous level of maintenance the child, the
court has to take into account that, on the basis of Article 13 of the Law
«On Rights of the Child”, the child has the right for material security in
a size, not less than living wage established by the legislation of the
Republic of Azerbaijan. In this regard, the court needs to consider in
what sorts educational institution the child gets an education (paid or
free), former rules of rest, the rule of leisure, sports, music, the state of
health and other issues.

In the decision of the Plenum of the Supreme Court On practice of
application by courts of the legislation at hearing of cases connected with
divorce, definition with which of parents the minor children after the
divorce will live and collecting the alimony at parents for keeping of
children” of March 28, 2016 has been explained that the child has the
right for material security in a size, not less than living wage established
by the legislation of the Republic of Azerbaijan (Article 13 of the Law
“On Rights of the Child”).

When determining by court of the size of the collected alimony the
main criterion is the maximum preservation of the previous level of
maintenance the child, and also definition of marital and financial posi-
tion of both parties. In this case, courts have to consider financial posi-
tion of a family during their cohabitation together with the child or vol-
untary payment of funds of one of the parties for keeping of the child
during separate accommodation and the level of providing the child until
suspension of payment of means. Also additional material expenses of
means, such as visit by the child of educational preschool institutions,
study groups on music, dances, drawing, sports sections and others have
to be considered.

If deduction of a certain size of the alimony in the share relation to
earnings from the person who have constant place of work (an income
source) can significantly violate the interests of one of the parties (for
example, the person in favor of whom the alimony is collected is a dis-
abled person, has the disease excluding an opportunity to be engaged in
work or has that person in dependence), then the court has the right to
determine the size of the alimony in a firm sum of money. In such case,
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despite of low wage of this person the such circumstances as, expendi-
ture by the person of means much exceeding a limit of his salary have to
be considered (for example, the monthly payment of money for the cred-
it in bank surpassing the size of a monthly salary or after divorce pay-
ment in a big size of money from the salary on keeping of the child
before submission of the claim for collecting the alimony). At determi-
nation of size of the alimony, it is necessary to consider presence at a per-
son of other children to whom he by a court decision pays the alimony.
Presence at the person obliged to pay the alimony on the basis of the
judgment of other children to whom he did not pay alimony, and also his
other additional expenses (a credit debt, a payment for rent, etc.) should
not be accepted as the absolute basis for reduction of the size of the
alimony. During hearing of cases, connected with collecting of alimony
if by court it is established that the person from whom the alimony will
be exacted, already pays the alimony for keeping of other child, on the
basis of the new judgment this circumstance can become the reason for
reduction of this alimony and by it to infringe his interests (this child), in
this regard the person in favor of whom the alimony is already paid has
to be attracted to participation in case.

On the basis of the formed legal position in a number of decisions of
the Plenum of the Constitutional Court, the court, having specified the
facts of the case and proofs forming the conclusion, arguments on which
was based for a rejection of any proofs, and laws by which was guided
established in the decision has to prove it from the legal point of view. In
the decision the court should not be satisfied only by citation of each of
proofs including interpretation of contents of testimonies of witnesses;
testimonies have to be compared, acceptance or a rejection of the avail-
able proofs has to be accurately reasonable (decision of the Plenum of
the Constitutional Court of May 31, 2006 in connection with S.
Aliyeva"s complaint).

Proceeding from provisions of the civil procedure legislation, each
party has to prove those circumstances on which it refers as to the basis
of the requirements and objections. If consideration of case on the basis
of the available proofs is represented impossible, the court can suggest
the parties to submit necessary additional proofs. The evidence is pro-
duce by the persons participating in case to the court of the first instance.
The person who is participating in case and not having an opportunity
independently obtain the necessary evidence from the persons who are
participating or not participating in case or body at which it is, has the
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right to appeal to court with the petition for reclamation of these proofs.
In the petition it has to be specified what circumstances important for
case can be established by these proofs, have to be specified signs and
the location of proofs. The court if necessary submits to the participating
person inquiry for obtaining the proof. The person who has proofs
claimed by court sends them directly to court or transfers from hand to
hand to the person having the corresponding inquiry for their transfer to
court. The court accepts and takes into consideration only proofs being
of relevance to facts and circumstances established by parties to case.
The court estimates proofs according to the legal norms applied to those
proofs after the objective, impartial, comprehensive and their full inves-
tigation. No proof has a preliminarily established force for court
(Articles 77.1,77.3, 78.1, 78.2, 80, 88 of the Civil Procedure Code of the
Republic of Azerbaijan (hereinafter referred to as the Civil Procedure
Code).

Thus, considering the cases connected with collecting of alimony, the
court has to determine their size, based on requirements of the Family
Code and follow the above-stated norms of the civil procedure legisla-
tion.

Considering the above, the Plenum of the Constitutional Court comes
to a conclusion that on the basis of Articles 76.2 and 78.2 of the Family
Code, at determination of size of shares of the collected alimony, first of
all, it is necessary to consider the financial and marital status of the par-
ties, other circumstances deserving attention and the previous level of
maintenance of child.

Along with it, Article 112.1 of the Family Code states that in the
absence of the agreement on payment of alimony, after establishment in
a judicial proceeding of the size of the alimony has changed the marital
or financial position of one of the parties, the court has the right to
change the established size of the alimony upon the demand of any of the
parties or to release the person obliged to pay the alimony from their pay-
ment taking into account other interests of the parties deserving atten-
tion.

The Plenum of the Constitutional Court considers that at hearing of
cases connected with change of the size of collected alimony (increase or
reduction), being guided by the created legal position of the present
Decision, it is necessary for court which determine the size of the col-
lected alimony, to consider the possible changes in marital or financial
position of one of the parties, his influence on the level of maintenance
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the child, and also financial position of the person obliged to pay the
alimony.

As for the possibility of application of the Law “On Living Wage” to
provisions contained in the Articles 76, 78 and 112 of the Family Code
governing the alimentary relations the Plenum of the Constitutional
Court notes the following.

According to Article 1.1 of the Family Code, the family legislation of
the Republic of Azerbaijan consists of the Constitution of the Republic
of Azerbaijan, the present Code, other relevant acts adopted according to
the present Code and international treaties which the Republic of
Azerbaijan is a party too.

Article 4 of the same Code states that to the mentioned in Article 2 of
the present Code and not settled by the family legislation property and
personal relations between family members are applied the norms of the
civil legislation that are not contradict to the essence of family relations.

If the relations between family members are not settled by the family
legislation or the agreement of the parties, and in the absence of the
norms of civil law which are directly governing the specified relations
then to such relations if it does not contradict their essence, the norms of
family and (or) civil law governing the similar relations are applied. In
the absence of such rules of law, the rights and duties of family members
are defined according to the general principles of the family and civil
legislation, and also the principles of humanity and justice (Article 5 of
the Family Code).

Based on it the court has to determine the size of the alimony first of
all on the basis of requirements of the norms of the Family Code gov-
erning the specified relations.

According to Article 13.1 of the Civil Procedure Code, the court
resolves disputes on the basis of the Constitution of the Republic of
Azerbaijan, legal acts adopted by a referendum, laws, decrees of the
President of the Republic of Azerbaijan, resolutions of the Cabinet of
Ministers of the Republic of Azerbaijan, normative legal acts of bodies
of central executive authorities, and also international treaties which the
Republic of Azerbaijanis a party too.

From the point of view of the fact that in connection with divorce the
care of the child lies on one of parents, care of him, care about his health,
education, development and other types of cares, then the sum specified
in the acts defining a living wage brought closer to the minimum expense
on life can be withheld from other parent as the alimony. Thus, the
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absence of official work or earnings is not exempted the parent obliged
to pay the alimony from a duty of maintenance and material security of
the child.

On the basis of the above the Plenum of the Constitutional Court
comes to the following conclusion:

- in absence of agreement on payment of alimony, the court on the
basis of Articles 76.2 and 78.2 of the Family Code and the legal position
specified herein, shall give the assessment of financial and marital status
of both parties, the previous level of maintenance of child and other cir-
cumstances deserving attention.

- at giving an assessment to the specified circumstances, the court also
shall take into account the Article 13 of the Law «On Rights of the
Child”, which states that a child is entitled to have material security in a
size not less than living wage established by legislation of the Republic
of Azerbaijan.

Being guided by the Article 130.6 of the Constitution of the Republic
of Azerbaijan and the Articles 60, 62, 63, 65-67 and 69 of the Law of the
Republic of Azerbaijan “On the Constitutional Court”, the Plenum of the
Constitutional Court of the Republic of Azerbaijan

DECIDED:

1. In absence of agreement on payment of alimony, a court on the
basis of Articles 76.2 and 78.2 of the Family Code of the Republic of
Azerbaijan and the legal position specified herein shall give the assess-
ment of financial and marital status of both parties, the previous level of
maintenance of child and to other circumstances deserving attention.

2. At giving an assessment to the specified circumstances, the court
also has to take into account the Article 13 of the Law “On Rights of the
Child” which states that the child has the right for material security in a
size not less than living wage established by the legislation of the
Republic of Azerbaijan.

3. The decision shall come into force from the date of its publication.

4. The decision shall be published in “Azerbaijan”, “Respublika”,
“Xalq Qazeti” and “Bakinskiy Rabochiy” newspapers and “Bulletin of
the Constitutional Court of the Republic of Azerbaijan”.

5. The decision is final, and may not be cancelled, changed or offi-
cially interpreted by any body or official.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azdrbaycan Respublikasi Miilki Macallasinin 965.2.2-ci maddasinin
Azdrbaycan Respublikasi Konstitusiyasinin 25-ci maddasinin
IV hissasing, 35-ci maddasinin VI hissasina va 149-cu maddoasinin
I vo IIT hissalorind uygunlugunun yoxlanilmasina dair

21 oktyabr 2016-c1 il Baka sohori

Azorbaycan Respublikasi Konstitusiya Mohkomaosinin Plenumu
Forhad Abdullayev (sodr), Sona Salmanova, Siidabo Hosonova, Rafael
Qvaladze, Rovson Ismayilov, Isa Nocafov, Mahir Muradov, Ceyhun
Qaracayev (moruzogi-hakim) vo Kamran Sofiyevdon ibarat torkibdo,

mohkomo katibi Elmaddin Hiiseynovun,

sorguveran orqanin niimayondasi Azorbaycan Respublikasinin Insan
hiiquqglar1 tizro miivokkili (Ombudsman) Aparatinin Elmi-Analitik
sektorunun miidiri Mahir Mommaoadovun,

cavabveron organin niimayondosi Azorbaycan Respublikast Milli
Maclisi Aparatinin ©Omak gqanunvericiliyi sektorunun miidiri Adil
Valiyevin,

miitoxassis Azorbaycan Respublikast Omok vo ohalinin sosial
miidafiosi nazirliyinin ©mok siyasoti sobasinin miidir miiavini Obiilfoz
Moharromovun istiraki ila,

Azaorbaycan Respublikasi Konstitusiyasinin 130-cu maddosinin VII
hissosino miivafiq olaraq konstitusiya mohkomo icraati lizro acgiq
mohkoms iclasinda Azorbaycan Respublikasi Insan hiiquglari iizro
miivokkilinin (Ombudsmanin) 25 iyul 2016-c1 il tarixli sorgusu osasinda
Azorbaycan Respublikasi Miilki Macallasinin 965.2.2-ci maddssinin
Azarbaycan Respublikasi Konstitusiyasinin 25-ci maddosinin IV hissosi-
no, 35-ci maddosinin VI hissasino vo 149-cu maddosinin 1 vo III
hissalorine uygunlugunun yoxlanilmasina dair konstitusiya isino baxdu.
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Is iizro hakim C.Qaracayevin moruzesini, maraqli subyektlorin
nlimayondolorinin vo miitoxassisin ¢ixiglarini dinloyib, is materiallarini
aragdirtb miizakiro edorok, Azorbaycan Respublikasi Konstitusiya
Mohkomasinin Plenumu

MUODYYON ETDI:

Azorbaycan Respublikasinin Insan hiiquglar1 {izro miivokkili
(Ombudsman) Azorbaycan Respublikasinin Konstitusiya Mohkomosino
(bundan sonra — Konstitusiya Mohkomaosi) sorgu verorok Azorbaycan
Respublikast Miilki Macallssinin (bundan sonra — Miilki Macallo)
965.2.2-c1 maddasinin Azarbaycan Respublikasi Konstitusiyasinin (bun-
dan sonra — Konstitusiya) 25-ci maddosinin IV hissasino, 35-ci
maddoasinin VI hissasino vo 149-cu maddasinin 1 vo III hissaloring
uygunlugunun yoxlanilmasini xahis etmisdir.

Sorguda gostorilir ki, Miilki Maocollonin 965.2-ci maddoasindo
hesabdaki pul vosaiti miistorinin soroncamlarin1 vo ona qarst irali
stiriilmiis biitiin tolablori yerino yetirmoyo kifayot etmodikdo hesabdan
pul vosaitinin silinmo ardicilligi sadalanmisdir. Homin Macallonin
965.2.2-ci maddasina gora, ikinci ndvbade amok miigavilasi ilo igloyon
soxslora igsdongixma miiavinatlorinin vo omok haqqinin 6donilmasi iizro
vo miialliflik miigavilosino gdro haqlarin 6donilmasi lizro hesablagmalar
ticlin pul vosaitinin kogiiriilmoasini vo ya verilmasini nozordo tutan
sonadlor vo yaxud bu sonadlor osasinda verilon icra sonadi {izro hesabdan
silmo, habelo bu moagsadlor ii¢lin verilmis bank kreditlorinin hesabdan
silinmasi hoyata kegirilir.

Sorguda geyd olunur ki, gostorilon maddado “omok haqq1” ifadosinin
“isdon¢ixma miiavinotlorinin” ifadesindon sonra yazilmasi, bu ifadoyo
“vo” baglayicist ilo birlosmasi belo bir anlama osas verir ki, homin
maddado istifado olunan “omok haqqir” ifadesi “igdongixma” sdziino
aiddir.

Bu iso sorguversnin qgonasting gors, omok miiqavilasi ilo islomis
soxsloro isdongixma miiavinatlorinin vo omok haqqmnin 6donilmosini
nozordo tutdugu halda omok miigavilosi ilo isloyon soxsloro omok
haqqmnin 6donilmasini ehtiva etmir. Tocriibado belo hiiquqi geyri-
miioyyonliyin yaranmasi isloyon soxslorin hiiquglarinin effektiv
miidafiosino mane olur vo naticods sosial adalat prinsipi pozulur.

Sorguveran hesab edir ki, Miilki Macallonin 965.2.2-ci maddasi amok
miigavilosi ilo isloyon soxsloro omok haqqinin 6donilmasini ehtiva
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etmadiyindon Konstitusiyanin 25-ci maddasinin IV hissasi, 35-ci
maddasinin VI hissesi vo 149-cu maddolorinin 1 vo III hissalori ilo
uygunsuzluq toskil edir.

Konstitusiya Mohkomosinin Plenumu hesab edir ki, sorgu ilo bagh
Konstitusiyanin, Azorbaycan Respublikasinin torofdar ¢ixdigir beynal-
xalq hiiquqi aktlarin vo amok ganunvericiliyinin bozi normalar1 nozordon
kecirilmalidir.

Konstitusiyasinin 16-c1 maddosinin I hissosino osason, Azorbaycan
dovlati xalqin va har bir vatondasin rifahinin ytiksaldilmasi, onun sosial
miidafissi vo layiqli hoyat saviyyasinin qaygisina qalir.

Konstitusiyanin 25-ci maddosinin I vo III hissolorino goro, hami
ganun vo mohkomo qarsisinda borabordir. Ddvlot irqgindon,
milliyyatindon, dinindon, dilindon, cinsindon, mongoyindon, omlak
vaziyyetindon, qullug movqgeyindon, oqidosindon, siyasi partiyalara,
homkarlar ittifaglarina vo digor ictimai birlikloro monsubiyyastindon asili
olmayaraq har kosin hiiquq va azadliglarinin borabarliyine tominat verir.
Insan vo votondas hiiquqlarini vo azadliglarini irqi, milli, dini, dil, cinsi,
mongayi, oqido, siyasi vo sosial monsubiyyoto goro mohdudlagdirmaq
qadagandir.

Konstitusiyanin 35-ci maddosine gora, hor kasin tohliikesiz vo saglam
soraitdo islomok, heg bir ayri-seckilik qoyulmadan 6z isino gors dévlotin
miuoyyonlogdirdiyi minimum amok haqqi miqdarindan az olmayan haqq
almaq hiiququ vardir.

Konstitusiyanin 149-cu maddasinin I vo III hissolorinoe uygun olaraq
normativ hiiquqi aktlar hiiquga vo haqqg-odaloto (borabor monafelors
borabor miinasiboto) osaslanmali, qanunlar Konstitusiyaya zidd
olmamalidir.

Hor hansi ayri-seckilik olmadan amok hiiquqlarinin hoyata kecirilmasi
beynolxalq hiiquqi aktlarda da oks olunmusdur. Insan hiiquqlar1 hagqinda
Umumi Boyannamonin 23-cii maddoasinin 2-ci bandinds, Iqgtisadi, sosial
vo madoni hiiquglar hagqinda Beynolxalq Paktin 7-ci maddoesindo hor
kosin hor hansi ayri-seckilik olmadan eyni omok {i¢lin borabor haqq
almaq hiiququ tosbit olunmusdur.

Avropa Sosial Xartiyasinda vo Omok haqqinin miihafizasi haqqinda
Beynolxalq ©mok Tagkilatinin 95 sayli Konvensiyasinda is¢ilorin omok
haqqi almaq hiiquglarinin heg¢ bir ayri-secgkilik qoyulmadan miihafizo
edilmasi xiisusile vurgulanmisdir.

Azorbaycan Respublikasi O©mok Macallssinin (bundan sonra — ©Omok
Macollasi) 2-ci maddasinin 3-cii hissasino miivafiq olaraq, bu Macoalla
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omak miinasibatlorinds toraflorin: hiiquq barabarliyinin tomin edilmasi;
monafelorinin haqqg-adalstlo vo ganunun aliliyinin tomin olunmasi ilo
gorunmasi; maddi, monavi, sosial, iqtisadi vo digor hoyati tolobatlarimi
0domok magsadi ilo aqli, fiziki vo maliyys imkanlarindan sarbost istifado
etmosinin tomin edilmosi; osason omok miiqavilosi (kontrakt) tizro
Ohdoliklorinin icrasina hiiquqi tominat yaradilmasi prinsiplorino
osaslanir.

omok Mocollasinin gqeyd olunan prinsiplorino osason, omok
minasibotlorindo toroflor — is¢i vo isogotiiron borabor hiiquq vo
vozifoloro malikdir. ©mok Macollosi hom is¢inin, hom do isogotiironin
hiiquglarin1 miidafio edir vo toroflordon hor hansi birino iistlinliik
verilmasi yolverilmazdir.

Omok Macollasinin 154-cli maddasinin 1-ci hissasinds omok hagqinin
anlayis1 verilmisdir. Homin maddoys asason amok haqqi — miivafiq is
vaxti orzindo omok funksiyasini yerino yetirmok {li¢lin omok miigavilosi
ilo miioyyan edilmis, is¢inin gordiiyii iso (gostordiyi xidmatlora) gors
1sogotiiron torofindon pul vo ya natura formasinda 6donilon giindslik vo
ya ayliq moblag, habelo ona edilon slavalorin, miikafatlarin vo digor
odanclorin macmusudur.

Omok Macallosi ilo amoyin 6donilmosinin tominatlari da nozorde
tutulmusdur. Macallonin 178-ci maddasinin 1-ci hissasine gora,
isogotiiron maliyys voziyyatindon asili olmayaraq is¢iys onun gordilyii
1sin miuiqabilinde miisyyan edilmis amak haqqint bu Macallonin 172-ci
maddosi ilo miioyyon edilmis miiddotlordo 6domoya borcludur.

Omok ganunvericiliyinin yuxarida qeyd olunan normalarindan da
goriindiiyli kimi, omok miiqavilosi ilo islomis vo isloyon soxsloro omok
haqqinin 6donilmasinds heg bir forq qoyulmamisdir.

Qeyd olundugu kimi, Miilki Macollonin 965-ci maddosindo hesabdan
pul vesaitinin silinmasinin ndvbaliyindon bahs olunur. Macallonin 965.1-ci
maddosino miivafiq olaraq, hesabdaki pul veosaitinin moblogi hesaba
qarsi irali siiriilon biitlin toloblori 6domaoys kifayst etdikdo hesabdan bu
vasaitin silinmasi mistarinin sarancamlarinin va hesabdan silmayo dair
digor sonadlorin daxil oldugu ardicilligla (togvim ardicilligl) hoyata
kegirilir, bu sortls ki, ganunda ayr1 qayda nozordo tutulmasin.

Homin Moacollonin 965.2-ci maddosi iso hesabdaki pul vosaiti
miistorinin soroncamlarini vo ona qarsi irali siiriilmiis biitlin toloblori ye-
ring yetirmaya kifayst etmoadikdo hesabdan pul vosaitinin silinmasi
ardicilligin1 miisyyan edir.
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Qeyd olunan maddads birinci ndvbads hoyata vo ya saglamliga
vurulmug zororin 6donilmosi haqqinda toloblor, habelo alimentlorin
tutulmast haqqinda tolablor (965.2.1-ci maddo); ikinci novbado omok
miqavilosi ilo isloyon soxsloro isdongixma miiavinotlorinin vo omok
haqqmin o6donilmasi tizro vo miialliflik miigavilssine gora haqlarin
O0donilmasi (965.2.2-ci maddo); tligiincii ndovbodo dovlot biidcasing,
macburi dovlat sosial sigorta haqglari tizro biidcodonkonar dovlst fonduna
vo boladiyyalorin biidcalorino ddonislor (965.2.3-cli maddo); dordiincii
novbada verilmis kreditlor iizra bankin tolablorinin yerina yetirilmasini
nozordo tutan ddonislor (965.2.4-cii maddo); besinci ndvbads basqa pul
toloblori (965.2.5-ci maddo); altinci ndvbodo toqvim ardicilligi
qaydasinda digor 6donis sonadlori (965.2.6-c1 maddo) lizro hesabdan
silmo hoyata kegirilir.

Goriindiiyti kimi, ganunverici bu maddads pul vasaitinin silinmasinin
novboliyini miioyyon edorkon dovlotin sosial odalot prinsipino
osaslanaraq Odonilocok moblogin ilk novbolordo soxslorin tolablorinin
tomin olunmasin1 nozorde tutmusdur. Qanunverici bu ardicillig
mioyyon edorkon hotta dovlot biidcosine olan ddonislordon vo digor
dovlot vo bolodiyys 6donislorindon do soxsloro olan 6donislori {istiin
tutmusdur.

Bu baximdan sorguveronin qeyd etdiyi kimi Miilki Macasllonin
miibahisolondirilon normasi heg bir halda omok miiqavilasi ilo iglomis vo
isloyon soxslor arasinda forq qoyaraq omok miiqavilosi ilo islomis
soxslora isdongixma miiavinotlorinin vo omok haqqinin ikinci névbado,
omaok miigavilasi ilo isloyan soxslors iso amok haqqinin besinci névbado
0donilmasini nazards tuta bilmaz.

Oks hal dovlotin sosial odalst prinsipinin pozulmasina vo omok
miigavilasi ilo islomis vo isloyon soxslor arasinda ayri-seckiliyo sobab
olar.

Konstitusiya Mohkomasinin Plenumu qeyd edir ki, sosial dovlstin
prinsipi adalatli sosial qurulusun tomin edilmasini dévlotin hiiquqi vozi-
fosi kimi tosdiq edir. Bu prinsip odalstli, iqtisadi vo sosial gaydalara
uygun olaraq haminin layiqli hoyat soviyyasinin tomin edilmasini boyan
edon Konstitusiyanin preambulasindan irali golir. Mohz dovlotin effektli
sosial siyasoti comiyyatdo omin-amanligin vo firavanligin borqorar
edilmosini tomin edir. Konstitusiya sosial dovlatin tosvirini vermaso do
dovlatin moaqgsadi kimi iqtisadiyyatin inkisafinin mixtalif miilkiyyot
novloring osaslanaraq xalqin rifahinin yiiksoldilmasino xidmot etmosini
nozords tutur. Konstitusiyanin miiddsalarina géro dovlst sosial-iqtisadi
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hiiquqglar sahosindo hoyata kegirilon siyasotlo votondas comiyyatinin
yaradilmasina, bazar iqtisadiyyatinda insanin dovlst torafindon sosial
miidafio olunmasina va sosial adalat prinsipina xidmat etmayi 6z tizoring
gotiirmiigdiir.

Qeyd etmak lazimdir ki, Insan Hiiquglar1 iizro Avropa Mohkomasinin
(bundan sonra — Avropa Mohkomasi) tocriibasindo omoyin édonilmasi ilo
bagli miibahisolors baxarkon miilkiyyst hiiququnun miidafissini tomin
edon Avropa Konvensiyasinin 1 sayli Protokolunun 1-ci maddasine
istinad edilir. Mohkomao torofindon iso baxilmasi ona asaslanir ki, omok
haqqinin 6denilmasi miilkiyyastin alde edilmasinin “qanuni gézlonti”sini
togkil edir. Bununla bagli miibahisslondirilon 6domo miiqavilo vo ya
normativ aktla miioyyon edilmoli vo isogdtiironin Ohdoliklori
yaranmalidir.

Avropa Mohkomasinin presedent hiiququna asason, 1 sayli Protokolun
1-ci maddosinin 1-ci hissasindo nozordo tutulmus “miilkiyyat™ anlayisi
miistoqil mozmuna malik olub maddi ogyalara sahiblik ilo mohdudlagmir
vo milli qanunvericilikdoki formal tosnifatdan asili deyil. Maddi osyalar
kimi omlaki togkil edon bazi digor hiiquglar vo maraqlar da “miilkiyyat
hiiququ” kimi taninmali vo bu maddonin mozmunu baximindan
“miilkiyyot” hesab olunmalidir ({atridis Yunanistana qars1 is {izro 25 mart
1999-cu il tarixli Qorar, Ne 31107/96, § 54).

“Miilkiyyot” anlayist “moévcud milkiyyoatlo” mohdudlagsmir vo
talablor do daxil olmaqla arizaginin an azindan miilkiyyat hiiququndan
somoroli sokildo istifadosinin oldo olunmasia aglabatan vo ‘“qanuni
gozlontisi” olan omlaki da ohato eds bilor. “Gozlonti” miibahiss obyekti
olan miilki maraqla bagli hiiquqi miiddoaya vo ya hiiquqi akta
osaslandigi halda “qanunidir”. Hor bir igdo, igin biitiin hallar1 nozoro
alinmagqla, bu hallarin arizag¢iya 1 sayli Protokolun 1-ci maddasi ilo
qorunan maddi maraga hiiquq verib-vermomosi miioyyon olunmalidir
(Saghinadze vo basqalar1 Giirciistana qarsi is tizro 27 may 2010-cu 1l ta-
rixli Qorar, Ne18768/05, §103).

Qeyd olunanlara asason Konstitusiya Mohkomasinin Plenumu
asagidaki naticaloro golir:

- Konstitusiyanin 25-ci maddosinin toloblori baximindan Miilki
Macollonin 965.2.2-ci maddosinin “omok miigavilosi ilo isloyon soxslora
isdon¢ixma miavinatlorinin vo omok haqqinin 6donilmosi” miiddosasi
omok miiqavilosi ilo hom isloyon soxsloro, hom do isdongixmis soxsloro
milavinat vo amok haqqinin 6donilmosini nozords tutur.
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- Bu Qorarin natico hissasinin birinci bondindo gostorilon osaslara
goro, Miilki Macallonin 965.2.2-ci maddosi Konstitusiyanin 25-ci
maddoasinin IV hissasi, 35-ci maddesinin VI hissasi vo 149-cu
maddasinin I vo III hissalari ilo ziddiyyat toskil etmir.

Azorbaycan Respublikas1 Konstitusiyasinin 130-cu maddosinin VII
vo IX hissoalorini, “Konstitusiya Mohkomasi haqqinda” Azorbaycan
Respublikas1t Qanununun 52, 62, 63, 65-67 vo 69-cu maddolorini rohbor
tutaraq, Azorbaycan Respublikasi Konstitusiya Mohkomasinin Plenumu

QORARA ALDI:

1. Azorbaycan Respublikasi Konstitusiyasinin 25-ci maddosinin
toloblori baximindan Azorbaycan Respublikast Miilki Macollosinin
965.2.2-ci maddosinin “omok miiqavilssi ila isloyon soxslors isdongixma
miuavinatlorinin vo omok haqqinin 6donilmosi” miiddoasi omok miigavi-
losi ilo hom isloyon soxslors, hom do isdongixmis goxsloro miiavinot vo
omok haqqinin 6donilmosini nozords tutur.

2. Bu Qoararin notico hissosinin birinci bondindo gostorilon osaslara
goro, Azorbaycan Respublikasit Miilki Macallosinin 965.2.2-ci maddosi
Azorbaycan Respublikasi Konstitusiyasinin 25-ci maddosinin IV hissosi,
35-ci maddasinin VI hissasi vo 149-cu maddssinin I vo III hissolari ilo
ziddiyyat toskil etmir.

3. Qorar dorc edildiyi giindon qiivvoya minir.

4. Qorar “Azorbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabo¢i” qozetlorindo, “Azorbaycan Respublikast Konstitusiya
Mohkomaosinin Malumati”nda dorc edilsin.

5. Qorar gotidir, heg bir orqan vo ya soxs torofindon logv edils, doyis-
dirilo vo ya rosmi tofsir edilo bilmoz.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

IMIOCTAHOBIEHWE
[DIEHYMA KOHCTUTYLIMOHHOI'O CYIOA
ABEPBANIIKAHCKOUW PECITYBJIMKU

O coorBercTBHs cTaTthbu 965.2.2 I'paxnanckoro Kogekca
AzepoOaiigxanckoilt Pecnnyosukm, yactu IV crarbm 25, yactu
VI crarbu 35 1 yactsam I u I1I crarbu 149 Koncruryuun
A3zepbaiizkanckoil Pecnydamnkn

21 oxTsi0ps 2016 rona ropoxa baky

[Tnenym Konctutyrmmonnoro Cyna Azepbaiimkanckon Pecryonuku B
coctaBe ®Papxana AOmymraeBa (mpeacenarenb), Consl CaamaHOBOM,
Cynaber T'acanoBoii, Padasns ['Banamze, Popmana Wcmaiinosa, Hcbr
Hamxadora, Maxupa Mypanosa, [[xelixyna [apamxkaeBa (Cynbs-
noknaguuk) u Kampana Illaguesa,

C yyacTueM cekperaps cyaa DnbmenauHa ['yceitHosa,

MPEICTaBUTENS OpraHa, OOPaTHBILEroCs C 3aIPOCOM — 3aBEIYIOIIETO
HayuHo-ananutuyeckum cektopoM Anapara YIoJIHOMOYEHHOIO 110 Ipa-
BaM uenoBeka (OmOyrmcman) AszepOaiimkanckoit Pecrmyonuku Maxupa
Mawmenona,

MpEICTaBUTENSl OpraHa OTBETUMKA — 3aBEAYIOIIEr0 CEKTOPOM
TpynoBoro 3akoHonmarenbcTBa  Amapara Mwumnu — Memxknuca
Azepbaitmxanckoil Pecniyonuku Anuns Benuesa,

CIELUAIINCTA — 3aMECTUTENSA 3aBELYIOLIEro OTAeNIOM o TpymoBon
MOJINTUKE MUHUCTEpCTBA Tpyra M coUMaNbHOW 3alllMThl HACEJICHUS
Azepbaitkanckort Pecriybnuku AOGynbdasza MareppamoBa,

B coorBerctBUM ¢ 4acteto VII cratem 130 Koncturynnn
Azepbaiipkanckort PecryOnmukuy, B OTKPBITOM CylneOHOM 3aceaHuu, I10
KOHCTUTYLIHUOHHOMY  CYAONPOU3BOACTBY, Ha OCHOBaHUHU 3ampoca
YromHOMOUEHHOTO TI0 TIpaBaM 4enoBeka (OMOyacMaH) A3epOaidiKaHCKOM
PecriyOmuku ot 25 uromns 2016 roga, paccMOTpes KOHCTUTYITHOHHOE JEJI0
OTHOCHUTENILHO TPOBEPKH COOTBETCTBUs cTarbu 965.2.2 ['paxkpanckoro
Konekca Aszepbaiimkanckoit Pecryonuku, wactu IV crateu 25, wactu VI
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crarbk 35 1 yactsam [ u Il crareu 149 Konctutyunn AsepOaiiaxanckoit
PecnyOnuku.

3acinymas aokinan cyabu JDx.I'apamkaeBa mo Jeny, BBICTYIUIEHHS
Mpe/ICTaBUTENEN 3aNHTEPECOBAHHBIX CYOBEKTOB U CIIELUATIUCTA, U3YUUB
u obcynuB wmatepuansl nena Ilnenym Konctutynmonnoro Cyma
Azepbaitikanckor Pecryomukm

YCTAHOBHAUI:

YronHOMOYeHHBIH 10 TMpaBaM 4denoBeka (OmOyncmaH) AszepOaiimkaH-
ckoii Pecnybnuku, wnamnpaBuB 3ampoc B Kouctutyuuonusii Cyn
Azepbaiimxanckoii Pecryonuku (nanee — Koncrutyuonnsiii Cygr), mpocu
IIPOBEPUTh COOTBETCTBHE cTaThbu 965.2.2 I'paxnanckoro Koxekca
Asepbaiimkanckor Pecyomuku (qanee — [pakmanckuii Konekc), yactu [V
crarbu 25 yactu, VI crareu 35 u yactsm I u Il craren 149 Konctutynmu
Asepbaitmxanckoit Pecrryomuku (manee — Koncturyium).

N3 3anpoca BugHO, 4TO B ctarbe 965.2 ['paxknanckoro Konekca, nepe-
YHCJIEHA MOCIeI0BAaTeIbHOCTh CIIUCAHUS JCHEXKHBIX CPEACTB CO CUETA,
MPU HEJAOCTATOYHOCTH JEHEKHBIX CPEICTB HA CYETE JUIsl BBHITIOTHEHUS
paclopsDKEHUI KIIMEHTa M BCEX TMPEABIBICHHBIX K HEMY TPeOOBaHMIA.
CornacHo crartbe 965.2.2 mannoro Komekca, BO BTOpyl0 ouepeis Mpo-
M3BOAUTCS CIHMCAHKE MO JOKyMEHTaM, MpeayCMaTpUBAIOIINM MEepeunc-
JICHUE WU BBIJAUy JEHEXKHBIX CPEACTB JUIsl PAcueToB IO BBIILJIATE
BBIXOJTHBIX MOCOOM W OruIare TpyAa ¢ JUIlaMu, paboTaloNUMU 10 TPY-
JIOBOMY JIOTOBOPY U TIO BBIIJIATE BO3HATPAKICHUMN MO aBTOPCKOMY JIOTO-
BOPY, MO0 MO BBIJIaBa€MbIM HAa OCHOBAHHUU ITHX JIOKYMEHTOB HCIIOTHH-
TEJIbHBIM JIOKYMEHTaM, a Tak)Ke CIIMCaHUe CO cueTa OAHKOBCKUX Kpeau-
TOB, BBIJIAHHBIX JIJISI ATUX IIEJIEH.

B 3anmpoce orMeuaeTcs, 4To B yKa3aHHOM CTaThe BBIPAKEHHUE «BBIXO/I-
HbI€ MOCOOMS» 3alHMCAaHO MOCJE BBIPAXKEHHUS «OIUiaTa TpyAa», U MpHU-
COCJIMHSAETCA K JAaHHOMY BBIPQKEHUIO COIO30M «H», JTa€T OCHOBaHUE
MMOHUMATh TaK YTO, BRIPAXKEHUE «OIljIaTa Tpy/Aa» B JaHHOW CTaThe, OTHO-
CHUTCS K CIIOBY «BBIXOJTHBICY.

ComacHO BBIBO/Ly OOPATUBLIETOCS C 3alIPOCOM 3TO, MPeLyCMaTpUBaET
BBITIaTy BBIXOAHBIX MOCOOMI M 3apa0OOTHOI IUIaThl, pabOTaBIIUM I10
TPYIOBOMY JOTOBOPY M HE BKIIOYAET BBIIUIATHI 3apa0OTHOM TILIATHI
JIuiaM, He paboTaloluM MO0 TPYIOBOMY AOTOBOpY. BO3HHKHOBEHHE Ha
MPaKTUKE TAKOW TPABOBOM HEOMPEACICHHOCTH MPEnATCTBYeT 3(¢ek-
THUBHOM 3alllUTE MpaB pabOTAOIIKX JIUILI, B PE3yJIbTaTe YET0 HAPYIIAETCs
MIPUHIIUI COLUATBLHON CIPaBEITMBOCTH.
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OOpaTUBIIUIACS C 3aITPOCOM CUUTAET UTO, CTaThs 965.2.2 I'pak1aHCKOTO
Kozekca He BKITtOUaeT BBIILIATHI 3apabOTHOM IUIaThl JIMLIaM, padOTaroIIUM
10 TPYAOBOMY JOI'OBOPY, UTO HE COOTBETCTBYET yacTH IV crarbu 25, yactu
VI crarbu 35 n yactaMm [ u Il crateu 149 Koncturynuu.

[Inenym Koncturynmonnoro Cyna cuMTaeT, 4To B CBA3U C 3aIIPOCOM
HE00X0IMMO PacCMOTPETh HEKOTOPbIe HOPMbI KOHCTUTYIIMHU, MEXKIyHa-
POIHBIX IPABOBBIX AKTOB, CTOPOHOM KOTOpPBIX sBIseTCs Asep-
Oaifkanckas PecnyOnrka v TpyaOBOTrO 3aKOHOATENbCTRA.

Ha ocnoBanuu wactu 1 crareu 16 Koncruryuu, AzepOaiimkanckoe
rocyaapcTBO 3a00TUTCS O MOBBIIIEHUU 0JaroCOCTOSTHUS HApOJla M Kaxk-
JOTO TPaKJaHWHA, €ro COLMAJIbHOW 3alllUT€ U JIOCTOMHOM YpPOBHE
AKU3HU.

Cornacno yvactsam I u III crateu 25 KoHCTUTYIIMU, BCE paBHBI NIEpes
3aKOHOM U CyZoM. ['ocy1apcTBO TapaHTHPYET PaBEHCTBO MPaB U CBOOO
Ka)KJIOTO HE3aBUCUMO OT PAaChl, HAIIMOHAJIBHOCTH, PEIUTUHU, S3bIKA,
1oJIa, TMPOUCXOKACHHS, MMYIIECTBEHHOIO IOJIOKEHUS, CIIy’KeOHOTO
MOJIOKEHUS, YOSKIEHNH, MPUHAJUIE)KHOCTH K TOJTUTHUYECKUM HapTUsM,
PO COIO3HBIM U IPYTUM O0I1IECTBEHHBIM 00bETUHEHUSIM. 3anpeniaeTcs
OTpaHMYMBATH B IIPaBax M CBOOO/AX YelIOBEKa U TpakJaHUHA, UCXOAS U3
pacoBOM, HAIMOHAJIBHOM, PEIIMTHO3HOM, S3BIKOBOM MPUHAJICKHOCTH,
MPUHAUIEKHOCTH K TOTY, IPOUCXOXKICHUS, YOSIKICHHUM, MOTUTHIECKOM
Y COIMAIbHON MPUHAAJIEAKHOCTH.

Cornacno crarbe 35 KoHCTUTYLIMU, KaXKIbli 00JIafjaeT MpaBoOM CBO-
60o1HO BRIOMpATH cebe Ha OCHOBE CBOEH CIIOCOOHOCTH K TPYAY BHI Aesi-
TEJIBHOCTH, MPOPECCUI0, 3aHATUE U MECTO PabOTHI.

B coorBerctBuu ¢ yactsamu I u Il crareu 149 Konctutyuu, Hopma-
THUBHO-TIPABOBbIE aKThl JOJHKHBI OCHOBBIBATHCSl HA MPABE U CIPABEJIH-
BOCTH (paBHOE OTHOIICHUE K PABHBIM MHTEpPECaM), 3aKOHBI HE JOJKHBI
pOTUBOpEeYNTh KOHCTUTYIMH.

OcyiecTBiaeHre TPyAOBbIX MpaB 0e3 KakoM-Tubo AUCKPUMUHAIIHY,
OTPAXXEHO TaKXe€ B MEXKJYHApPOJHBIX MPABOBBIX akTax. B myHkre 2
cratbu 23 Bceobmieir [exnmapanuu mpaB dYeloBeka, B cTarbe 7
Mexnynapoanoro Ilakta 06 SKOHOMHUYECKUX, COIUATBHBIX U KYIBTYp-
HBIX [IpaBax 3aKpeIUIEHO MPaBO KaXJA0r0 Ha MOJIy4YeHHE PaBHOIO BO3HA-
TPKJICHUS 3a TPy PaBHOM IEHHOCTHU 0e3 Kakoro Obl TO HU OBLIO pas-
JTUYUSL.

B Espomneiickori CoumansHoii Xaptnu n B KonBeHmum HOMep 95
Mexnynapoanoi Opranuzanuu Tpyna o 3amure npasa Ha TPy, 0C000
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MOTYEPKUBACTCS 3alllMTa MpaB paOOTHUKOB Ha MOJydeHHUE 3apabOTHOMN
raThl 6€3 Kakoro Obl TO HU ObUIO pa3inyus.

B coorBerctBun ¢ uacteio 3-ii crateu 2 TpymoBoro Kopgekca
Azepbaitkanckoit Pecryonuku (nmanee — TpymnoBoit Komekc), maHHBIN
Konmekc ocHOBBIBaeTCs Ha NpHUHIMIAX OOECTEUeHUs] pPaBHOIPABUS,
3alIUTHl HHTEPECOB MyTeM 00eCIeueHus! CIPaBEIIMBOCTH U BEPXOBEH-
CTBa 3aKOHA, oOecreueHus CBOOOTHOTO HCIOIB30BAHHUS YMCTBEHHBIX,
¢usnyeckux U (PUHAHCOBBIX BO3MOXHOCTEH B IENAX YIOBICTBOPECHHS
MaTepuadbHbIX, MOPAJbHBIX, COIMATbHBIX, YKOHOMUYECKUX U JPYTUX
KU3HEHHBIX MOTPEOHOCTEN, CO3aHusl TPAaBOBOM rapaHTHH UCIIOJHEHUS
00513aTeIbCTB HA OCHOBAHUU TPYAOBOIO J0rOBOpa (KOHTPAKTa) CTOPOHA-
MU TPYIOBBIX OTHOIIICHUH.

Ha ocHoBanuu ormedennsix npuHuunos Tpynosoro Koxekca, cropo-
HbI TPYIOBBIX OTHOIICHHUI — paboTofarens U pabOTHUK UMEIOT paBHbIE
npaBa U oOsi3anHOCTU. TpynoBoit Kogekc 3amuiiaer npaBa Kak paboT-
HUKa, TaK U paboTomaressi, NpeArnoYTeHHe KaKoi-1100 U3 CTOPOH HE0-
IIyCTUMO.

B uactu I crateu 154 Tpynosoro Konekca, naercs nonstue 3apabor-
HOW myarel. Ha ocHOBaHMM NaHHOW cTaThH, 3apabOTHas mjara — 3TO
COBOKYITHOCTh JHEBHOM MJIM MECSIYHOM CYyMMBI, OIJIaduBaeMoi paboTo-
JaTtesieM B IEHEKHOW WIIM HaTypaJIbHOM (popMe 3a BBIITOJIHEHHYIO paboT-
HUKOM paboTy (OKa3aHHYIO YCIIYTY), ONPENEICHHYIO TPYIOBBIM JIOTOBO-
POM JJIsl BBITIOJTHEHUS TPYAOBOM (DYHKIIMU B TEYEHUE COOTBETCTBYIOIIIE-
ro pabodero BpeMeHH, a Takke HaJJ0aBOK, IPEMHI U IPYTUX BBIMJIAT.

Tpynoseim KojexkcoM mnpeaycMOTpEeHBbI TakKe TrapaHTHU OIUIAThI
Tpyna. CormacHo yactu [ crareu 178 Konmekca, paboronarens, HE3aBUCH-
MO OT (PMHAHCOBOTO IMOJIOKEHHUs, OOs3aH BBHIMJIAYUBATH PAOOTHUKY B
CpOKH, orpeziesieHHble ctaTheil 172 Hacrosimero Kojekca, ycTaHOBIICH-
HYIO 3apa0OTHYIO IUIaTy 3a BBIIIOJIHEHHYIO UM PadoTy.

Kax BuIHO 13 BBIIIEOTMEUEHHBIX HOPM TPYAOBOIO 3aKOHO/IATEIbCTRA,
HU KaKUX pa3lIi4vil MpU BHITUIATE 3apa0OTHOM IUIAThI UlaM paboTaB-
MM U paboTaroIIKM IO TPYIOBOMY JOTOBOPY HET.

Kak yxxe ormeuanocs, B ctatbe 965 I'paxknanckoro Konekca ropopurt-
csl 00 OYEPEHOCTH CIMCAHUs JEHEKHBIX CPEJCTB cO cuera. B coorBet-
cTBUM co ctarbeil 965.1 Konmekca, nmpyu HAJIMYMM HA CYETE JEHEKHBIX
CPEICTB, CYMMbI KOTOPBIX JAOCTATOYHO JJIsl YOBJIETBOPEHUS BCEX Tpe-
OOBaHUM, TPEIBABICHHBIX K CUETY, CIIMCAHUE ATHX CPENCTB CO cyeTa
OCYUIECTBIISIETCS. B MOPSAJKE MOCTYIUICHUS PACIOpPSHKEHUN KIMEHTa U
JIPYyTUX JOKYMEHTOB Ha ClMcaHue (KaJleHJapHas O4epeqHOCTb), €Cld
HMHOE HE MPEyCMOTPEHO 3aKOHOM.
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A B crarbe 965.2 nanHoro Kopekca, ycTaHOBIIEHA MOCIEN0BATEb-
HOCTh CIHMCAHMs JIEHEKHBIX CPEACTB CO CUE€Ta, NMPU HEOCTATOYHOCTU
JICHEXKHBIX CPEACTB Ha CYETE HE IO0CTATOYHO JUIsI BHIIOJIHEHUS Pacopsi-
KEHHUM KJIMEHTa U BCeX MPEIbsIBICHHBIX K HEMY TpeOOBaHUM.

B oTMeueHHOI cTaThe CIIMCaHKEe CO CYETa OCYILECTBIISIETCS B MIEPBYIO
odepesib, 0 TPeOOBaHUSIM O BO3MEILEHUH BPE/a, IPUUNHEHHOTO )KU3HH
U 370pOBbIO, @ Takke TpeOOBaHMI O B3bICKAHUM AJTUMEHTOB (CTaTbs
965.2.1.); BO BTOpYIO OUepe/ib, MO BBHIIJIATE BHIXOIHBIX MOCOOMIA U OTLIA-
TE Tpy/a JIuLaM, paboTarOIINM IO TPYZAOBOMY JOTOBOPY, U BHITIIIATE BO3-
Harpa)<JeHui 1o aBTOpPCKOMY A0roBopy (crarbs 965.2.2); B TpeTbhiO oue-
penb, Mo IUIaTexaM B roCyJapCTBEHHbIN OOJIKET, BHEOIOKETHBIN TOCy-
JapCTBEHHbINM (OHJA MO BbIMIaTaM 0053aTeIbHOTO TOCYJapCTBEHHOIO
COLIMAJILHOTO CTPAaXOBaHUSI M B MYHHULHUIIAJIbHBIE OIOMKETHI (CTaThs
965.2.3); B 4eTBEpTyIO0 OdYepe/hb, MO IaTekam, MpeaycMaTpUBAIOIIAM
yIAOBIIETBOpEeHUE TpeOoBaHUI OaHKa MO BBIJAHHBIM KpeauTam (CTaThs
965.2.4); B IATYy10 0YepeIb MO APYTUM JICHE)KHBIM TPEOOBAHUAM (CTAThS
965.2.5); B mecTyro o4epelb MO APYTHM IUJIATEKHBIM JOKYMEHTaM B
NOpsAJIKE KaJIEHJApHOU ouepenHocTu (cTarbs 965.2.6).

Kax BuiHO U3, 3akoHOAaTeNlb YCTAaHABINBAS B JAHHOM CTaThe OUepe/i-
HOCTb CIIUCAHUS JEHEKHBIX CPEJICTB, OCHOBBIBAETCS HA IIPUHIIUIIE COLIU-
aNbHOW CIPABEUIMBOCTH TOCYIAPCTBA U MPEAYCMAaTPUBAET B MEPBYIO
o4yepe/b, YAOBIETBOPEHHE TPeOOBAHMI JIMI MO MOAJIEXkKAIIEeH BbIILIaTe
CyMMe. 3aKoHOJlaTellb, yCTaHaBJIMBAasl JIaHHYIO IOCJEI0BaTeIbHOCTD,
MIperoyes BhIIIAThI IUIAM, Jake BBIIJIaTaM B FOCYJapCTBEHHbIN O1O/-
KET U IPYTUM TOCYJapCTBEHHBIM U MYHUIIUTIATBHBIM BBIIIJIATAM.

B »TOM KOHTEKcTe, Kak OTMEYaeT 3alpocojareib, OcrapuBaemas
HopMa ['paknanckoro Kozpekca, HU B KOeM cilydyae HE MOXKET JOITYCKaTh
pa3IUUMs MEX]Ty JIMIIaMU pabOTaBIIUMU U PaOOTAIOIIMMHU, TIO TPYIOBO-
My JOTOBOPY U MPEeNyCcMaTprBaTh BHITUIATY BBIXOAHBIX TOCOOUH U 3apa-
OOTHOM TUTATHI JIWIIAM, PaOOTABIIMM IO TPYIOBOMY JOTOBOPY, a BO BTO-
pyIo ouepenb, 3apaboTHYIO TUIATY JIMIIaM, padOTAIOIIMM 10 TPYIOBOMY
JIOTOBOPY — B IATYIO OUEPEIb.

B npotuBHOM citydae, 3TO MOKET MPUBECTH K HAPYIICHUIO IPUHIUIIA
COLIMAJIbHOM CIIPaBeAJIMBOCTH FOCYIapCTBa U PA3IUYHUIO MEXKTY JTULIAMU,
paboTaBIIMMU U PabOTAIOLIUMU IO TPYAOBOMY JOTOBODY.

[Tnenym Koncturyuuonnoro Cysia OTMEUAET 4TO, MPUHITUIT COLIMATb-
HOTO TOCYIapCTBa MOJATBEPXKIAaeT 0OecrneyeHue CIpaBeIIMBOTO COLHU-
albHOTO CTPOs, KaK IMPaBOBYIO OOS3aHHOCTh TocyaapcTBa. JlaHHbBIN
NPUHIMI BbITeKaeT U3 mnpeamOynsl KoHcTuTyiuu, nexnimapupyroiieit
o0ecrieyeHre BCEM JIOCTOMHOIO YpPOBHS JKM3HH, B COOTBETCTBUHU CO
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CIIPaBEUIMBBIM, KOHOMUYECKMM M COLMAIBHBIM MOPAAKOM. MIMEHHO
a¢dekTuBHAs colualbHas MOJUTHKA TOCyAapcTBa obOecreuynBaeT
YTBEP)KJEHUE W CIIOKOWCTBHS M Onaromoiyuuss B oOmiectBe. XOTs
KoHcTuTynus n He NpUBOAUT OMMUCAHUS COLUAIBHOIO FOCYIApCTBA, TEM
HE MEHee, IpelyCMaTpuBaeT Kak LeJb roCyaapcTBa, CIIy>)KEHUE Pa3BUTHUS
HSKOHOMUKHM, IOBBIIICHUIO OJarocOCTOSHUS HApojaa, OCHOBBIBAsCh Ha
paznuuHble  BUABl  cOOCTBeHHOCTH. CoOrnacHO  MOJOXKEHUSIM
KoHcTuTyum, rocyaapcTBo, IpoBOJs MOJUTUKY B cdepe COLraIbHO-
HSKOHOMUYECKHUX IPaB, B3SUIO Ha ce0sl CIYKEHHE CO3IaHUI0 TPaKTaHCKO-
ro oOUIecTBa, COLMAIBHON 3alIUTE YEIOBEKA rOCYJapCTBOM IIPHU PHIHOY-
HOM SKOHOMMKE Y MPUHLHNITY COUHAIBHON CIPABENIINBOCTH.

Cnenyer oTMeTuTh, 4TO B IpakTuke EBpomneiickoro Cyna no npasam
yenoBeka (nanee — EBponeiickuii Cyn) mpu pacCMOTPEHHH CTIOPOB OTHO-
CUTEJBHO OIUIaThl TPYyHa, AeNaeTcsl cchlika Ha crtarbio | IIpoTtokoma
Homep | x EBponeiickoit KonBeHnm, o0ecneunBaroIieii 3aluTy Mmpas
COOCTBEHHOCTH. A pPacCMOTpPEHHE Jefla CyIoM OOOCHOBBIBAETCS TEM,
YTO OIUIaTa TPYyAa COCTABISET «3aKOHHOE OXKUIAHHE» MPHOOpETeHHS
cobctBeHHOCTH. OcrniapuBaemast B CBSI3U C 3TUM BbIIUIAaTa JOJDKHA OBITH
oIpeJieieHa JOrOBOPOM MIIM HOPMATUBHBIM aKTOM U 00pa30BbIBATH 00sI-
3arenbCcTBa paboTOmATENSI.

Cornacio mnperneaentHomy TmpaBy Epomeiickoro Cyna, MmoHsTHE
«COOCTBEHHOCTBY, mpeaycMoTrpeHHoe B yactu | ctarsu 1 Ilpotokona
HOMED 1, uMest caMOCTOATENIBHOE COIEPKAHNE, HE OTPAaHUYNBAETCS Bia-
JICHUEM MaTepuajibHbIMU MPEAMETaMH M HE 3aBUCUT OT (QopMabHON
KJ1accu(UKalMKM B HAIIMOHAJILHOM 3aKOHOJaTeNbcTBe. PaBHO Kak mare-
pHaJbHBIE MPEAMETHl HEKOTOpPbIE IPYrMe MpaBa U UHTEPECHI, COCTaB-
JISIOIME UMYIIECTBO TAKKE JOHKHBI OBITh MPU3HAHBI «IIPAaBOM COOCT-
BEHHOCTH», U C TOYKU 3PEHHUs COJEpPkKAHUS JAHHOM CTAaTbU CUUTATHCS
«cobctBeHHOCTHIOY (Pemenue nmo neny Marpuauc nporus ['perun ot 25
Maprta 1999 roma, Ne31107/96, §54).

[TonsiTre «COOCTBEHHOCTH» HE OIPAaHUYMBACTCS «MMEIOLIUMCS UMY-
IIECTBOMY, U TI0 MEHbIIEH Mepe d3PPEeKTUBHOE UCTIONH30BAHNE 3asBUTE-
JieM TpaBa COOCTBEHHOCTH, BBIMOTasi TpeOOBaHMS, MOXKET OXBATHIBAThH
TaKK€ Pa3yMHOE HUMYILECTBO, SIBJISIOIIECECS €ro “3aKOHHBIM OKHIaHU-
eM”. «OxugaHnue» ABISIETCS «3aKOHHBIMY» B ClIydae, KOrJja OCHOBAHO HA
IIPAaBOBOM IOJIOKEHUH WJIU IIPABOBOM aKT€, CBSI3aHHOM C IPaXK1aHCKUMH
MHTEpecaMHu, SIBISIIOIIMMUCS 00beKTOM criopa. B iro6om fene, ¢ yuetom
BCEX OOCTOSATEIbCTB JENa, CIEAYET YCTaHOBUTH, MPEIOCTABISIOT JIU
JaHHBIE OOCTOSATENHCTBA 3asIBUTENIO MPABO Ha MaTepuajbHbIE MHTEpE-
cbl, 3amumaemsle ctarbei 1 Ilporokona nomep 1 (ITocranoBnenue no
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neny CarxunHan3e u japyrue npotuB [pysum or 27 mas 2010 rona,
Nel18768/05, §103).

Ha ocnoBanunu BeimeormeuenHoro [Inenym Koncrutynmonnoro Cyna
MIPUXOJINT K CIEAYIOIIUM BBIBOAAM:

- C Touku 3peHus TpeboBanuii ctarbul 25 KOHCTUTYIIMH, TIOJIOKEHHE
cratbu 965.2.2 I'paxnanckoro Komekca, «BpITIaTe BRIXOAHBIX TOCOOMIA
U oIjiare TpyJa C JUIaMH, paboTaIONUMU 10 TPYIOBOMY JIOTOBOPYY,
MpexycMaTpyBaeT BHITUIATY, TOCOOUS M 3apa0OTHOM TIIAThl KaK JIUIIAM,
paboTaroIUM 10 TPYIOBOMY JOTOBOPY, TaK M YBOJICHHBIM JIHIIAM.

- CornacHO OCHOBAaHHSIM, YKa3aHHBIM B TIEPBOM MYHKTE PE30JIFOTHB-
HOM yacTu Hacrosiuiero [locranoBnenus, crarbsa 965.2.2 ['paxaanckoro
Konekca e mporuBopeunt vactu IV crareu 25, vactu VI crarbu 35 u
yactam [ u Il crarbu 149 Koncruryuum.

PyxoBonctBysice wactamu VII u IX craten 130 Konctutyuum
Azepbaifpkanckoit PecryOnuku, crarbsimu 52, 62, 63, 65-67 u 69
3akona Azepbaitmkanckoit Pecnyomuku «O Koncturynmonnom Cyney,
[Tnenym Koncturynmonnoro Cyna AzepOaiimkanckoit PecryOmmkwy,

IMOCTAHOBMUI:

1. C touku 3penus TpedoBaHmil crarbu 25 KOHCTUTYIIUMH, TIOJOXKEHHUE
cratbu 965.2.2 I'paxnanckoro Konekca, «BbITiaTe BHIXOAHBIX MOCOOUIA
W OoIuiaTe TpyJa C JIMIaMH, pabOTaIOMMMH 10 TPYAOBOMY JTOTOBOPYY,
MpEeAyCMaTPUBAET BBIIIATY, MOCOOMS U 3apabOTHOM IUIAThl KakK JIMIaM,
paboTaroIUM 0 TPYAOBOMY JIOTOBOPY, TaK M YBOJICHHBIM JIUIIAM.

2. CornacHO OCHOBaHHUSIM, YKa3aHHBIM B MIEPBOM IMYHKTE PE30TIOTHB-
HOM yacTu Hacrtosiuiero [locranosnenus, cratbs 965.2.2 ['paxaanckoro
Konekca e nmporuBopeunt vactu IV crareu 25, vactu VI crareu 35 u
yactam I u III crareu 149 Koncruryuum.

3. IloctaHoBIEHNE BCTYIAET B CHIIY CO JIHS OITyOJIMKOBaHUS.

4. TlocTaHoBJeHHE ONMYyOJMKOBAaTh B Traszerax «AsepOailjpkany,
«Pecnybnuka», «Xanr razetn», «bakunckuii paboumnit» u «BecTHuke
Konctutynmonnoro Cyna Azep0Oaiikanckoi PecryOmukm.

5. IlocTanoBieHNE SABISCTCS OKOHYATEIIBHBEIM, HE MOXKET OBITh OTMeE-
HEHO, I3MEHEHO WM O(PHUITMATBLHO UCTOIKOBAHO HU OJTHUM OPTaHOM HIIH
JIATIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azarbaycan Respublikasi Inzibati Xatalar Macallasinin
128.1-ci maddoasinin sarh edilmasina dair

2 noyabr 2016-c1 il Baka sohori

Azorbaycan Respublikasi Konstitusiya Mohkomaosinin Plenumu
Forhad Abdullayev (sadr), Sona Salmanova, Stidabs Hosonova, Ceyhun
Qaracayev (moruzagi-hakim), Rafael Qvaladze, Mahir Muradov, Isa
Nocofov vo Kamran Sofiyevdon ibarat torkibdo,

mohkomo katibi — Elmaddin Hiiseynovun,

maraqli subyektlorin niimayondolori — Baki sohori Nosimi rayon
mohkomosinin hakimi $olalo Hasonovanin, Azorbaycan Respublikasi
Milli Maclisi Aparatinin Inzibati vo horbi qanunvericilik sébasinin bas
moslohotcisi Eldar Osgorovun,

ekspert — Baki Dovlot Universitetinin Hiiquq fakiiltosinin
Konstitusiya hiiququ kafedrasinin bas miiollimi Elsad Nosirovun,

mitoxassislor — Azorbaycan Respublikasi Ali Mohkomosinin hakimi
Hafiz Nosibovun vo Azarbaycan Respublikas1 Daxili Islor Nazirliyi Bas
Dévlot Yol Polisi Idarasinin niimayondasi Fuad Badalovun istiraki ilo,

Azorbaycan Respublikast Konstitusiyasinin 130-cu maddosinin VI
hissasino miivafiq olaraq xiisusi konstitusiya icraati izro a¢iq mohkomo
iclasinda Azorbaycan Respublikasi Inzibati Xotalar Macollosinin 128.1-ci
maddosinin sorh edilmoasine dair Baki gsohori Nosimi rayon
mohkomaosinin miiraciati ilo bagli konstitusiya isino baxdi.

Is iizro hakim C.Qaracayevin maruzesini, maraqli subyektlorin
nlimayandalorinin vo miitoxassisin ¢ixislarini vo ekspertin royini dinlo-
yib, i$ materiallarini aragdirib miizakiro edorok, Azorbaycan Respublikasi
Konstitusiya Mohkomasinin Plenumu
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MUODYYON ETDI:

Baki gohori Nosimi rayon mohkomasi (bundan sonra — Nosimi rayon
mohkomaosi) Azorbaycan Respublikasinin Konstitusiya Mohkomaosine
(bundan sonra — Konstitusiya Mohkomasi) miiraciot edorok Azorbaycan
Respublikas1 Inzibati Xotalar Mocollosinin (bundan sonra — Inzibati
Xotalar Macallosi) 128.1-ci maddasinin sorh edilmosini xahis etmisdir.

Miiraciotdo gostorilir ki, “A-Qroup Sigorta Sirkoti” A¢iq Sohmdar
Comiyyati (bundan sonra — “A-Qroup Sigorta Sirkoti” ASC) Nosimi
rayon mohkomasina sikayat verarok Daxili Islor Nazirliyi Bas Dévlot Yol
Polisi Idarasi (bundan sonra — Bas Dévlot Yol Polisi Idarasi) torofindon
qabul edilmis inzibati xota haqqinda is lizro qorarin logv edilmasini vo
avtomobili idaro etmis siiriicliniin miioyyon olunmasi {i¢iin hadisonin
yenidon aragdirilmasinin tomin edilmosini xahig etmisdir.

Nosimi rayon mohkomasinin 3 fevral 2016-c1 il tarixli gorari ilo homin
sikayat, sikayoati vermok hiiququ olmayan hiiquqi soxs torafindon veril-
diyino gora geri qaytarilmisdir.

Mohkomonin homin gorarindan “A-Qroup Sigorta Sirkoti” ASC
apellyasiya sikayoti vermisdir. Baki apellyasiya mohkomasinin 4 aprel
2016-c1 il tarixli qorart ilo apellyasiya sikayoti tomin edilmis, Nosimi
rayon mohkomosinin qorart logv edilmis vo inzibati xota hagqinda is
yenidan baxilmas: ii¢iin birinci instansiya mahkomasina qaytarilmigdir.

Nosimi rayon mohkomaosinds yenidon iso baxilarkon Bas Ddvlot Yol
Polisi Idarosinin niimayondosi vosatot qaldiraraq Inzibati Xotalar
Macollasinin 128.1-ci maddesinds nazords tutulmus soxslorin dairasinin
mohdud olub-olmamasi vo homin maddods nazards tutulmayan soxslorin
inzibati xota haqqinda is iizro gorardan sikayot vermok hiiququnun olub-
olmamasi mosolosino aydinliq gotirilmoasi tli¢lin  Konstitusiya
Mohkomosino miiraciat edilmasini xahis etmisdir.

Nosimi rayon mohkomosi Bas Dovlot Yol Polisi Idarasinin mévqeyi
ilo razilagsaraq Inzibati Xotalar Macollosinin 128.1-ci maddosinin sorh
edilmasi barado Konstitusiya Mohkomasine miiraciat tinvanlamisdir.

Miiraciot onunla osaslandirilmisdir ki, Inzibati Xotalar Mocollosinin
128.1-ci maddosino osason inzibati xota haqqinda is iizro qorardan
sikayat vermak hiiququ olan subyektlorin dairasi barads mohkomalordo
miixtalif yanasmalarin olmasi vo forqli mohkomo aktlarinin gobul
edilmosi mohkoms tocriibasinin formalagmasina maneolor yaradir.

Konstitusiya Mohkomosinin  Plenumu miiraciotlo  olagodar
asagidakilar1 geyd etmoyi zoruri hesab edir.
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Hor hansi hiiquq miinasibatlori subyektlorinin hiiquq va voazifslori
qiymatlondirilorkon homin miinasibatlorin mozmunu tohlil edilmali vo
subyektin prosessual miinasibatlordo moévcudlugu vo bununla olagoli
subyektiv hiiququ vo prosessual imkanlar1 arasdirilmalidir.

Subyektiv hiiquq — soxsin ganunvericiliklo tomin olunan, onun
maraqlarimin qorunmasina yonolon miimkiin davranis qaydasidir.

Konstitusiya Mohkomasinin Plenumu M.Bagirovun sikaysti iizro 30
iyun 2008-ci 1l tarixli Qorarinda geyd etmisdir ki, subyektiv monada
hiiquq normativ-hiiquqi aktlarla miisyyan olunmus zahiri azadlig1 ifads
edir. Soxsiyyeotin davranisinin bu vo ya digor tisulunu segcmoaklo siiurlu
olaraq moqsadlori miioyyon etmok vo onlarin istigamotindo horokot
etmok imkani hiiquqi tonzimlonmonin ohatosino diismiir. Homin
azadligin ictimai miinasibatlorde 6z mogsadini ifads etmok imkan1 kimi
qobul olunan xarici cohati iso miihiim shomiyyat kasb edir. Ikinci (xarici)
cohat hiiquqi ixtiyar kimi tozahiirii ehtiva edir. Belo ki, subyektiv hiiquq
¢ elementin mocmusu kimi qiymatlondirilo bilor: 6z harokatloring
hiiquqi ixtiyar; bagqa (borclu) soxslordon tolob etmok hiiququ; miidafio
hiiququ. Subyektiv hiiququn ikinci vo ilglincii elementlori birinci
elementin movcudlugu ilo baghdir. Birinci element iso bozon yalniz
ganunla miioyyon olunmus qaydaya riayot edilmoklo yaranir. Belo
qaydalara riayat edilmodon subyektiv hiiququn digor elementlorinin,
yoni basqga soxslordon tolob etmok hiiququnun vo miidafio hiiququnun
yaranmasindan, eloco do hoyata kegirilmosindon s6hbat geds bilmoz.

Azorbaycan Respublikasinin inzibati xatalar ganunvericiliyinin vozi-
folori insan vo votondas hiiquglarini vo azadliglarini, onlarin
saglamligini, ohalinin sanitariya-epidemioloji salamatligini, ictimai
monaviyyati, miilkiyyati, soxslorin iqtisadi maraqglarini, ictimai qaydant
vo ictimai tohliikesizliyi, otraf miihiti, idaracilik qaydalarim
gorumaqdan, qanunculugu mohkomlondirmokdon vo inzibati xotalarin
qarsisin1 almaqdan ibarotdir (Inzibati Xotalar Moacollesinin 2-ci
maddosi).

Inzibati xotalar qanunvericiliyi salahiyyotli orqanla fiziki vo hiiquqi
soxslor arasinda inzibati xotalarla bagli yaranan miinasibotlori
tonzimlayir. Bu miinasibatlords inzibati taqibi tomin edan toraflorden biri
kimi dovlot orqani gixis edir. Inzibati xotalardan irali golon vo Inzibati
Xotalar Moacollosi ilo tonzimlonon miinasibotlor imumi (publik)
xarakterlidir.

Inzibati xotalar sahosindo yaranan miinasibatlor tobiotino goro
repressiv (tonbehlondirici) vo preventiv (xabordaredici) xarakter dasiyir.
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[k novboda ona gora ki, solahiyyatli orqan (vozifali soxs) xota torotmis
subyekto garst moasuliyyot todbirlorini totbiq edorkon inzibati xarakterli
macburetmo solahiyyotlorino malikdir. Inzibati xotalar ganunvericiliyi
(inzibati-delikt hiiququ) tobiotino gora cinayat ganunvericiliyino daha
yaxindir. Bu iki hiiquq sahosi miioyyon etdiklori ganun pozuntularinin
ictimai tohliikoliliyi dorocosine gdro forglonir. Inzibati-delikt
normalarinin cinayst ganunvericiliyi normalarindan forqliliyi onlarin
nisboton yiinglil ictimai tohliikoli omollorin gqadagan edilmosi ilo
olagodardir. (Konstitusiya Mohkomosi Plenumunun “Azorbaycan
Respublikas1 Inzibati Xotalar Macallosinin 332.1-ci maddosinin bazi
miiddoalarinin gorh edilmosing dair” 5 mart 2015-ci il tarixli Qorari).

Inzibati xotalar haqqinda isloro baxmaga solahiyyati olan organlar
insan hiiquq vo azadliglarinin qanunsuz mohdudlasdirilmasindan
cokinmoklo yanasi, comiyyotdo inzibati sahodo qanungulugun tomin
edilmosini hoyata kegirirlor.

Bels ki, Azarbaycan Respublikas1 Konstitusiyasinin (bundan sonra —
Konstitusiya) 71-ci maddssinin I hissasino gors, Konstitusiyada tosbit
edilmis insan vo votondas hiiquglarin1 vo azadlhiglarimi gozlomok vo
qorumaq qanunvericilik, icra vo mohkomo hakimiyyati organlarinin
borcudur. Bu Konstitusiya normasi insan hiiquq vo azadliglarinin
miidafio vasitolori ilo yanasi, homin hiiquglarin tominati kimi cinayat,
inzibati-delikt vo digor repressiv vo preventiv hiiquq saholorinin
goruyucu normalarinin moévcudlugunu da nozordos tutur. Hor bir dovlot
orqant 0z solahiyyatlori ¢arcivasindo insan hiiquq vo azadliglarim
qorumagq sorti ilo ganunculugu tomin etmolidir.

Dovlat organlarinin solahiyyatlori, habelo prosessual imkanlari
ganunvericiliklo miioyyan edilir. Mohz bu sobobdon Inzibati Xotalar
Macallasi ilo inzibati xatalar haqqinda islora baxmaga sslahiyyati olan
organlar vo sikayot vermok hiiququ olan subyektlorin dairosi doqiq
tonzimlonmisdir.

Inzibati xotalar haqqinda isloro baxmaga solahiyyoti olan orqanlar
(vozifoli soxslor) Inzibati Xotalar Macollosinin 40-c1 maddosinda
gostorilmisdir. Homin maddoya osason, inzibati xotalar haqqinda islora:
rayon (sohor) mohkomolori; yetkinlik yasina catmayanlarin islori vo
hiiquqglarinin miidafiosi tizro komissiyalar (kollegial orqan); miivafiq icra
hakimiyyoti orqanlari, Morkozi Bank, miivafiq icra hakimiyyati
orqaninin yaratdigi qurum (vazifali soxslor) baxirlar.

Qeyd edilon organlar inzibati xotalar haqqinda islor {izrs icraati hoyata
kegirirlor. Inzibati Xotalar Macollosinin 48-ci maddasino osason, bu
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icraatin vazifalari soxslorin hiiquqglarin1 va azadliglarini, onlarin ganuni
monafelorini qorumaqdan, inzibati xata haqqinda hor bir isin hallarim
vaxtinda, hortorofli, tam vo obyektiv suratde aydinlasdirmaqdan, inzibati
xota torotmis soxsi askar etmokdon vo onu inzibati mosuliyyoto colb
etmokdon, ¢ixarilmis gorarin icrasim1 tomin etmokdon, habelo inzibati
xotanin toradilmoasine komok edon sobablori va soraiti askar etmokdon va
inzibati xatalarin qarsisini almaqdan ibarotdir.

Bununla yanasi, inzibati mosuliyyato calb edilmosi miimkiin sayilan
subyektlorin dairesi Inzibati Xotalar Macollosinin 16, 17 vo 18-ci
maddolorinds doqiq miioyyon edilmisdir. Bu subyektlors fiziki, vozifali,
habelo hiiquqi soxslor aid edilir.

Goriindilyli kimi, inzibati xotalar ganunvericiliyi inzibati xotalar
haqqinda islor iizrs icraatin hoyata kegirilmasinin prosessual qaydalarin
tonzimloyorok inzibati xotalar lizro isloro baxmaga solahiyyeoti olan
organlarin (vozifali soxslorin) vo inzibati mosuliyyoto colb edilmosi
miimkiin sayilan subyektlorin dairasini doqiq miiayyan etmisdir.

Nosimi Rayon Mohkomosinin miiraciotindo sorh edilmosi xahis
olunan Inzibati Xotalar Mocallosinin 128.1-ci maddesinde geyd edilir ki,
barosindo gorar c¢ixarilmis fiziki soxs, yetkinlik yasina ¢atmayanlarin
ganuni niimayondoasi, hiiquqi soxsin niimayondosi, zoror ¢okmis $oxs,
miidafioci vo nlimayando, homginin bu Macollonin 43.2-ci maddoesindo
nozordo tutulan vozifali soxs inzibati xota haqqinda is lizro gorardan
sikayat, prokuror isa protest vera bilor.

Inzibati Xotalar Mocallosinin 128-ci maddesi inzibati xota hagqinda is
lizro qorardan sikayst vo ya protest vermok hiiququ olan subyektlorin
dairasini gostororkon faktiki olaraq inzibati xotalar haqqinda islor lizro
icraatin istirak¢ilarini miioyyon etmis olur. Bu subyektlorin dairasi
qanunvericilikds doqiq vo mohdud miioyyon edilmisdir.

Lakin bu, inzibati xotalar haqqinda islor iizro icraat prosesindo
subyektlorin 6z hiiquq vo azadliglarini, habelo solahiyyatlorinin icrasi ilo
olagodar ganuni maraqlarint miidafio etmok imkanindan mohrum
edilmosinag 9sas vermir.

Konstitusiya Mohkomosinin Plenumu “Azorbaycan Respublikasi
Inzibati Xoatalar Macollasinin 430.1, 430.2.1 va 430.2.3-cii maddolarinin
sorh edilmasing dair” 15 iyul 2013-cii il tarixli Qorarinda geyd etmisdir
ki, inzibati xotalara dair protokol tortib etmis vo ya inzibati xotalar
haqqinda qgorar gobul etmis vozifali soxsin inzibati xaotalar hagqinda islor
lizro gorarlarin yenidon baxilmasi morholosindo subyekt kimi istirak
etmosi inzibati icraatda comiyyotin vo dovlotin maraqlarinin tomin
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olunmasi, inzibati xotalara dair isloro baxilarkon {imumi (publik)
maraqlarin qorunmasi vo miidafio olunmasi, hamginin Inzibati Xotalar
Macollosinin 2-ci maddoasi ilo nozordo tutulmus inzibati xotalar
ganunvericiliyinin vozifalorinin icrasi baximindan vacibdir.

Subyektiv hiiquglarin mahiyyotino osaslanaraq Konstitusiya
Mohkomosinin  Plenumu homin Qorarda Konstitusiyanin 60-c1
maddosini, habelo “Insan hiiquglarmm vo osas azadliglarin miidafiosi
haqqinda” Konvensiyanin 6-c1 maddosinin 1-ci bondindo gdstorilon hor
kasin onun miilki hiiquq va vazifalori miioyyan edilorkon va ya ona qarst
hor hansi cinayet ittthami irali siiriilorkon, qanun osasinda yaradilmis
mistoqil vo gorozsiz mohkomo vasitasi ilo, aglabatan miiddotdo isinin
odalatli vo agiq arasdirilmasi hiiququnu rohbar tutaraq, 2016-c1 il 1 mart
tarixinadok qiivvads olmus Inzibati Xotalar Macallasinin 430.1, 430.2.1
vo 430.2.3-cii maddslorinds nazords tutulan hallarda solahiyyotli dovlot
organinin inzibati protokol tortib edon vo ya inzibati tonbehin totbiqi
haqqinda qorart qobul edon vozifali soxsinin birinci instansiya
mohkomosinin  (hakimin) qorarindan apellyasiya instansiyasi
mohkomosina sikayot vermosinin miimkiinliiylinii istisna etmomisdir.
Bununla yanasi, Konstitusiya Mohkomasinin Plenumu salahiyyatli
dovlot organinin inzibati protokol tortib edon vo ya inzibati tonbehin
totbiqi hagqinda qorar1 gobul edon vozifoli soxsinin inzibati xotalar
haqqinda islor {izro gorarlarin yenidon baxilmasi morholosindo hiiquqi
statusunun, habels apellyasiya sikayotinin verilmosinin xiisusiyyatlorinin
tonzimlonmasini Azarbaycan Respublikasinin Milli Maclisine tovsiyo
etmisdir.

Konstitusiya Mohkomosinin Plenumu oxsar hiiquqi movqgeyi, yoni
mohkoms icraat1 prosesindo Konstitusiyanin 60-c1 maddosi baximindan
sikayot vermok hiiququ olan subyektlorin dairesinin daqiqlogsdirilmasini
“Azorbaycan Respublikasi Cinayat-Prosessual Macollosinin 449.2.3-cli
maddosinin sikayot vermok hiiququ olan “digor soxslor” miiddeasinin
sorh edilmasino dair” 12 mart 2015-ci il tarixli Qorarinda da ifado
etmigdir.

Homin Qorarda Konstitusiya Mohkomasinin Plenumu hesab etmisdir
ki, Azarbaycan Respublikasi Cinayat-Prosessual Macallasinin (bundan
sonra — Cinayat-Prosessual Macallo) 449.2.3-cli maddasinde nazords
tutulan “digor soxslor” miiddoasi elo soxslori nozords tutur ki, onlar pro-
sesdo istirak¢t vo torof deyildir, lakin bu subyektloro hor hansi bir
formada Oziiniin prosessual hiiquq vo ya vozifosini hoyata kegiron biitiin
digor soxslor aid edilir. Konstitusiya Mohkomasinin Plenumu bels
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noticoys golmisdir ki, Cinayat-Prosessual Macallonin 449.2.3-cii
maddosinin “qorarin qobul edilmasi vo ya horokotin aparilmasi
naticosindo hiiquq vo azadliglar1 pozulan digor soxslor” miiddeast
cinayot prosesinin istirakc¢ilar1 vo toroflori olmayan, lakin cinayot
prosesinds istirak edon vo ya hor hansi bir formada cinayat-prosessual
hiiquq vo ya vozifolori hoyata keciron soxslorin Konstitusiya vo ganunlar
ilo tosbit olunmus hiiquq vo azadliglar1 prosessual gorar vo ya harokotlor
ilo pozuldugu toqdirdo, bu qorar vo ya horokotlordon sikayot vermok
hiiququnu istisna etmir.

Konstitusiya Mohkamaosinin Plenumu Cinayat-Prosessual Macallonin
449.2.3-cti maddasini tohlil edarkon ilk ndvbads, Konstitusiyanin 60-c1
maddosi, habels cinayat-prosessual miinasibatlorin xiisusiyyati
baximindan sikayot vermok hiiququ olan subyektlorin dairasini genis
sorh etmisdir. Belo ki, Cinayot-Prosessual Macallonin geyd edilon
maddosindo “digor soxslor” ifadosi sikayot vermok hiiququ olan
subyektlorin genis sorh edilmosino imkan yaratmisdir.

Inzibati xotalara dair islor {izro icraat cinayat prosesino nisboton
sadolosmis vo qisamiiddotli olduguna goro Inzibati Xotalar Mocallosinin
128.1-ci maddosindo sikayot vermok hiiququ olan subyektlorin dairosi
mohdud vo konkret gostorilmisdir. Bundan basqa Cinayot-Prosessual
Moacollonin 449.2.3-cii maddesindon farqli olaraq, Inzibati Xotalar
Macollasinin geyd olunan maddoesindo “digor soxslor” anlayisi nozordo
tutulmadigina goro homin normanin genis sorh olunmast miimkiinsiiz
olur.

Inzibati xotalar qanunvericiliyinin analogiya iizro totbigina goldikdo
150 geyd edilmolidir ki, cinayat-prosessual ganunvericiliyin analogiya
lizro inzibati xota haqqinda i iizro icraat prosesinds totbiqi istisna
edilmir. Inzibati Xotalar Mocallosinin 6.3-cii maddosi inzibati xotalar
qanunvericiliyinin analogiya iizro totbigine mohdudiyyat qoysa da, bu
homin hiiquq sahasinin maddi hiiquq normalarina (mosuliyyati miioyyon
edon normalara) aiddir. Lakin ganunun analogiya iizra totbiqi o zaman
mimkiindiir ki, oxsar prosessual miinasibatlor inzibati xotalar
ganunvericiliyindo miivafiq norma ilo tonzimlonmasin. Qeyd olundugu
kimi, Inzibati Xotalar Macollosinin 128.1-ci maddesindo inzibati xota
haqqinda is iizro gorardan sikayat vo ya protest vermok hiiququ olan
soxslorin dairosi imperativ qaydada gostorilmisdir.

Belalikla, qeyd olunanlar1 nazors alaraq, Konstitusiya Mohkomasinin
Plenumu asagidaki noticoyo golir:
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- Inzibati Xotalar Macallasinin 128.1-ci maddoesinds sikayat vermak
hiiququ olan subyektlorin dairasi doqiq gosterildiyino gore genis tofsir
edilo bilmaz vo yalniz homin maddads sadalanan soxslor inzibati xota
haqqinda is lizro qorardan sikayat, prokuror isa protest vera bilor.

Azorbaycan Respublikast Konstitusiyasinin 130-cu maddosinin VI
hissosini vo “Konstitusiya Mohkomosi haqqinda” Azorbaycan
Respublikas1t Qanununun 60, 62, 63, 65-67 vo 69-cu maddolorini rohbor
tutaraq, Azorbaycan Respublikasi Konstitusiya Mohkomasinin Plenumu

QORARA ALDI:

1. Azorbaycan Respublikas1 Inzibati Xotalar Mocoallosinin 128.1-ci
maddosindo sikayot vermok hiiququ olan subyektlorin dairasi doqiq
gostarildiyine gora genis tofsir edilo bilmaz vo yalniz homin maddado
sadalanan soxslor inzibati xota haqqinda is iizro gorardan sikayot,
prokuror is9 protest vera bilor.

2. Qorar dorc olundugu giindon qiivvoyo minir.

3. Qorar “Azarbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski rabo-
¢1” gozetlorindo, “Azorbaycan Respublikasi Konstitusiya Mohkomosinin
Molumati”nda dorc edilsin.

4. Qorar qotidir, heg bir organ vo ya soxs torofindon logv edilo, doyis-
dirilo vo ya rosmi tofsir edilo bilmoz.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

MMIOCTAHOBIEHWE
[DIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBANIKAHCKOUW PECITYBJIMKU

O ToakoBannu crarbu 128.1 Kogekca AszepOaiiazkaHcKkoi
PecnyOsiuku 00 AxmunucrparuBHbix IIpocTynkax

2 Hos10ps 2016 rona ropoxa baky

[Tnenym Konctutyunonnoro Cyna AszepOaiixanckoi PeciyOonuku B
cocraBe dapxama AbmymiaeBa (mpexacenarenb), Consl CaamMaHOBOMH,
Cyna6wer T'acanomoii, JlxeiixyHa ['apamkaeBa (Cyabs-IOKIaIuuK),
Padasns ['sanmanze, Maxupa Mypanosa, Mcet Hamkadosa u Ksampana

Hladuena,
IIPU y4aCTUU CeKpeTaps cyna — DnbMsgauna ['yceiiHoBa,
IpeiCcTaBUTeNIe  3aMHTEPECOBAHHBIX  CyOBEKTOB —  CYABH

Hacumunckoro paiionHoro cyaa ropoxa baky Illamaner ['acanoBon,
[JIaBHOTO KOHCyNbTaHTa OTaena aJAMUHUCTPATUBHOTO U BOEHHOTO
3aKoHO/MaTeNbcTBa Amapara Mwmuiu Memxkmuca AszepOaiiKaHCKOM
Pecnyonuku Dnbpaapa Ackeposa,

JKCIIepTa — CTapllero npemnojaanaresis kadeapbl KOHCTUTYIIHOHHOTO
npaBa IOPUIMYECKOTO (akyinbTeTa BakMHCKOTO TOCYZapCTBEHHOTO
yHuBepcurera Jnbiiaaa Hacuposa,

crenuanuctoB — cyapu BepxoBHoro Cynma A3zep6aiiixaHckoil
Pecny6nuku Xadusza Hacubosa u npencraButens [ maBHOTO ynpaBieHHS
T'ocynapcTtBeHHOM NOpOXKHOM mnonuuuu MuHucTepcTBa BHyTpeHHHX
Jen AzepOaiimxanckoi Pecniyonuku ®yana bamanosa,

B coorBercTBUM ¢ 4acteto VI cratbu 130 Koncturynun
Azepbaiimxanckoil PecrryOnuku B mopsiike 0co00r0 KOHCTUTYIIMOHHOTO
MPOU3BOJICTBA, PACCMOTpPEI B OTKPHITOM CyAeOHOM 3acelaHuu
KOHCTUTYUMOHHOE JeJio O TonkoBaHuu crtatbu 128.1 Kopekca
A3zepOaiiKaHCKOM PecnyOnuku «O6 AJIMUHUCTPATUBHBIX
[Ipoctynkax» B cBsi3u ¢ oOpameHneM HacuMHHCKOTO pailoHHOTO cyaa
ropoaa baky.
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3acnymaB goknan cyabu Jx.[apamkaeBa mo 1eny, BBICTYILUICHUS
MpeCcTaBUTENeN 3aMHTEPECOBAHHBIX CYOBEKTOB U CHELUATHUCTOB,
MHEHHME OHKCIepTa, M3y4uB U OO0CyquB Mmarepuansl nena, [lnmenym
Konctutynmonnoro Cyna AzepOaiimxanckoit PecryOnuku

YCTAHOBMUMII:

Hacumunckuii paitonHslil cya ropoaa baky (manee — HacumuHCKui
palioHHblii  cyn), oOparuBmuch B Konctutynuonusii  Cyn
Azepbaitxanckoit PecniyOnuku (nanee — Koncrurynumonnsiit Cynm) mpo-
cun nath ToikoBaHue ctarthe 128.1 Komekca AsepOaiimkaHCKOM
Pecniybnuku 06 AnmunuctparuBabix [Ipoctymnkax (nanee — Kogeke 06
AnmunuctparuBHbiX [Ipoctynkax).

B ob6pamennn ykaspiBaetcs, uto OTkpbiToe AkiinoHepuoe O01iecTBo
"CrpaxoBas Komnanus A-Group" (nanee — OAO "CrpaxoBas Komnanus
A-Group"), obpaTuBmIKChH ¢ kano0oil B HacuMuHCKUN palilOHHBINA CYyIT
npocusia o0 oTrMmeHe mpuHsToro I[maBHbiM ynpaBieHuem l[ocynap-
CTBEHHOW T0pokHOM nonuuuu Munucrtepcrsa Baytpennux Jlen (nanee
— I'maBHOE ympaBnenus ['ocynapcTBEHHON JOPOKHOM MOJIMLIKMK) TOCTa-
HOBJICHUS TIO Jieny 00 aJMHUHHCTPATUBHOM MPOCTYIKE M 00ECTICUYCHUH
HOBOTI'O pacciieloBaHUs POUCILIECTBUS JUIsl yCTAHOBIICHUS YIIPABIISIBILIETO
aBTOMOOMJIEM BOIUTEIIS.

Pemennem HacummuHckoro paitorHoro cyna ot 3 despans 2016 roga
JaHHas >kajioba ObUIa BO3BpAlllEHA MO NMPUYMHE MOAAaYu €€ pHUanYec-
KHMM JIMLIOM, HE 00JIaJalOLUM [TPaBOM IOAAYH 5KaJTO00bI.

OAO "CrpaxoBas Kommanuss A-Group" mnogana aneusiquOHHYIO
*anoOy Ha JaHHoe cyneOHoe peweHue. Pemenunem bakuuckoro amen-
JISUMOHHOrO cyaa ot 4 anpens 2016 roga anesiquoHHas )kanoda Oblia
YIIOBJIETBOpPEHA, perieHne HacuMUHCKOTO pallOHHOTO CyJla OTMEHEHO U
neno o0 aJMUHUCTPATHBHOM MPOCTYNKE BO3BpAIICHO B CyJ IEpBOH
WHCTAHIIUH ISl HOBOTO PACCMOTPEHHS.

[Ipu paccmorpenun aena BHOBb B HacMMHMHCKOM paillOHHOM cyne,
npeacTaBuTenb laBHOTO ympasiieHus [OCynapCTBEHHOM HOPOKHOMU
MOJIMIIMH, TIOJIaB XOAaTalCTBO, Mpocui oOparutcst B KoHCTUTYIMOHHBIN
Cyn niist BHECEHUS SICHOCTH B BOIIPOC O TOM, OFPaHUYEH JIM KPYT JIMII,
npenycMmoTpeHHbix crarbeil 128.1 Komekca 00 AJQMUHHUCTpaTUBHBIX
[Ipoctynkax u o0nanarT JHIla, HE MPEAYCMOTPEHHBIE TAHHOM cTaThei
paBoM 00KaJIOBaHUs PELICHUs O ey 00 aJIMUHUCTPATUBHOM TIPOC-
TyTKE.
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HacumuHCckuil pallOHHBIN Cy/, COITIaCUBIIMCH C MO3ULMEN [T1aBHOTO
ynpasiaeHuss ['ocyrapCTBEHHOM IOpPOXHOW IIOJUIUU, HAIpPaBUl B
Koncturyunonnsiit Cyn oOpamienue o TojikoBaHUM cTarbu 128.1
Konexca 06 AnmunuctpatuBHbIX [IpocTynkax.

OO6pamienue 000CHOBAHO TEM, YTO HAJIUYUE PA3IMYHBIX CYAeOHBIX
MOJIXOIOB B OTHOILIEHUH Kpyra CyOBEKTOB, 00J1a1al0IIuX MPaBOM 00Ka-
JIOBaHMSI PELICHUS 1O JIeTy 00 aAMUHUCTPATUBHOM MPOCTYIIKE HAa OCHO-
Banuu ctarbu 128.1 Komekca 06 AnmunuctparuBHbiX [IpocTynkax, u
MPUHATHE Pa3IUYHbIX CYI€OHBIX aKTOB MPENATCTBYET (HOPMUPOBAHUIO
CyZ1eOHOM TPaKTUKH.

B cBs3u ¢ obpamennem, [Ineaym Koncrurymmonnoro Cyna cuurtaer
HEO0OXOIMMBIM OTMETHUTH CIIEAYIOIIEE.

[Ipu oneHke mpaB 1 0013aHHOCTEN JIIOOBIX CyObEKTOB MPABOOTHOILICHHH,
cllelyeT NPOaHAJIN3UPOBATh CYTh IaHHBIX OTHOIIEHUH, U3YYUTh HAJTMUNE
CcyObeKTa B MpOLECCyalIbHbIX OTHOUICHUSIX M CBSI3aHHBIE C STHUMETO
CYOBEKTUBHOE MPaBO U MPOLECCyaIbHbIE BO3ZMOXKHOCTH.

CyObeKTUBHOE MPaBO — ATO BO3MOXKHbBIEC MpaBUJia MOBEACHUS JIHIIA,
oOecrieyeHHbIE 3aKOHOJATEIbCTBOM U HAlpaBIEHHBIE Ha 3allUTy €ro
HMHTEPECOB.

[Inenym Koncturynumonnoro Cyna, B IloctanoBiennn ot 30 nroHs
2008 roga B cBs3u ¢ xanodoit M.barnposa oTMeTH1, 4TO B CyOBEKTUBHOM
CMBICJIE TPaBO, BBIPAXAET BHEIIHIOI CBOOONY, YCTAaHOBJIEHHYIO
HOPMAaTUBHO-TIPABOBLIMU aKTaMHU. BO3MOXXHOCTb CO3HATEIBHO ONPEENATh
LIeJH, BEIOMpast TOT WJIM MHOW CIIOCO0 MOBEICHUS JIMYHOCTH, U JISHCTBOBATH
B UX HAampaBJ€HUU, HE MOAMAJIAET IMOJ IPABOBOE pErylIvpoBaHUE. A
BHEIIHSSI CTOPOHA JIAHHOW CBOOObI, MPUHUMAaeMasi KaK BO3MOXKHOCTb
BBIPQKEHHUSI CBOEH I1ed B OOIECTBEHHBIX OTHOIICHUSAX, HMEET
Oornpiioe 3HaueHue. Bropas (BHEIIHSSI) CTOPOHA BBIPAXKAETCS, Kak
MpOsIBJIEHUE MpPaBoBOM BONM. Tak, cyObEKTUBHOE MPaBO MOXKET ObITh
OLICHEHO KaK COBOKYIIHOCTb TPEX JIEMEHTOB: IPaBOBas BOJII CBOUM
NEUCTBHUAM; IPaBO TPeOOBATh OT APYTUX JUI (OKHUKOB); IIPAaBO HA
3amuTy. Bropoit u Tpetuii 3neMeHThl CyOhEeKTUBHOTO MpaBa CBSA3aHBI C
HaJM4YUEeM MEPBOrO 3JIEMEHTAa. A MEpBbIM AJIEMEHT, UHOTIa BO3HUKAET
TOJIBKO TpPH COOJIONEHUHU, YCTAHOBIIEHHOTO 3aKOHOM IpaBmia. be3
coOnroieHus1 MOAOOHBIX MPABUI O BOSHUKHOBEHUH, a TAKXKE OCYLIECTB-
JICHUU JAPYTUX DIEMEHTOB CYOBEKTHBHOIO IpaBa, TO €CTh, IpaBa
TpebOBaHUS OT APYTUX JHI] U IPaBa HA 3aLIUTY U PEUU HE MOXKET OBITh.

3akoHonaTeNnbCcTBO A3epOaiikanckoil PecriyOnuku o0 agMuHUCTpa-
THUBHBIX MPOCTYIKaX MMEET IIeJIb 3allUThl MpaB U CBOOOJ yeloBeKa U
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rpaXKJAaHUHA, OXPaHbl 30OPOBbS M CAHUTAPHO-IHAEMHOIOTHYECKOTO
Onarormnosyunsi HaceJeHHs, OXpaHbl OOIIECTBEHHON MoOpaid, JUYHOU
COOCTBEHHOCTH U JTUYHBIX IKOHOMHUECKUX UHTEPECOB, 00IIECTBEHHOTO
MopsA/IKa U OOIIECTBEHHONW O0e30MacHOCTH, OKpY’Kalolleld Cpelnbl H
YCTAHOBJIEHHOTO TMOpPSAJAKAa YIpaBiICHUS, YKpEIUIEHHE 3aKOHHOCTH U
NpenynpeKIeHNEe aJMUHUCTPATUBHBIX NpOCTynKoB (crarksa 2 Kogekca
00 AnMuHucTpatuBHbIX [IpocTynkax).

3aKOHOAATENBCTBO 00 aJMUHUCTPATUBHBIX MPOCTYNKAX PEryIupyeT
OTHOILICHUS, BO3HUKAIOUIUE MEXKIy IMOJTHOMOYHBIM OpPTraHOM |
(U3NUECKUMU U IOPUANYECKIMH JIMIIAMU B CBS3U C a/IMUHUCTPATUBHBIMU
npocTynkaMu. B kauecTBe OJHOM M3 CTOPOH, 00ECTEYMBAIOIIUX
aJMUHHCTPAaTUBHOE IPECIEN0BAHUE B TAKUX OTHOLIEHMSX, BBICTYNAET
rocydapCTBEHHbIN opraH. OTHOILEHHUS, BBITEKAIOLUUE U3 aAMUHHUCTpa-
TUBHBIX IPOCTYIKOB U peryaupyembie Kogekcom 00 A TMUHUCTPATUBHBIX
[Ipocrynkax, HOCAT 00K (IyOAMYHBIN) XapaKTep.

OTHOIIEHUS, BO3HUKAIONIME B chepe aIMUHUCTPATUBHBIX MPOCTYII-
KOB, [0 CBOEU MpPUPOJIE HECYT B ceOe perpecCuBHbIN (yHpeKaTeabHbIN)
U MPEBEHTUBHBIN (IIpenynpekaaonuil) xapakrep. B nepByro ouepens
MOTOMY, YTO KOMIETEHTHBIN OpraH (JOHKHOCTHOE JIMILIO), TPU MPUMEHE-
HUU MEp OTBETCTBEHHOCTH B OTHOIICHHWU CYyOBEKTa COBEPIIMBILIETO
MPOCTYINOK, 00JaZlaeT MOJHOMOYUSAMU MPUHYKJIECHUS aIMUHUCTPATUB-
HOTO Xapakrepa. 3aKOHO/IaTeNIbCTBO 00 aIMUHUCTPATUBHBIX MPOCTYIIKAX
(aIMMHHUCTPATUBHO-JEIUKTHOE IpaBO) MO CBOEW MpHpone Onmmxke K
YTOJIOBHOMY 3aKOHO/ATENIbCTBY. DTH MPABOBbIE Cephbl pa3IndatoTCcs 1o
onpezensseMOl UMHU CTENEeHH OOIIEeCTBEHHOW OMAacHOCTU HapyLICHUI
3akoHa. OTiMuMe aJAMUHHUCTPATUBHO-AECIMKTHBIX HOPM OT HOpPM
YTOJIOBHOTO 3aKOHOJIATENIbCTBA CBA3AHO C TEM, YTO MEPBbIE 3aIPELIAIOT
OTHOCHTEJIBHO JIeTKHe 001IecTBeHHO onacHble aesiHus ([loctanoBnenue
[Tnenyma Koncturyumonnoro Cyna ot 5 mapra 2015 rona "O tonkoBaHnuu
HEKOTOpBhIX TosiokeHni crtarbu 332.1 Komekca AszepOaiimkaHCKOM
Pecnyonuku «O6 AamunuctpatuBHbix [IpocTtynkax»').

Opranbl, yIOJTHOMOYEHHBIE pacCMaTpUBATh JieNa 00 aIMUHUCTPATUBHBIX
MPOCTYNKaX, HE TOJIbKO M30erairoT HEe3aKOHHOI0 OTpaHHYEHHUs IMpaB U
CBOOO/T YEJIOBEKA, HO U OCYILECTBIISIOT B 00IIeCTBE 00ECIeUeHUE 3aKOH-
HOCTH B aIMUHUCTPATUBHON 00JACTH.

Tak, cormacuo yactu I crateu 71 Koncturynum AszepOaiimxaHcKoi
PecnyOnuku (manee — Koncrurynus), cobaoaarh U 3aliuilnaTh mpaBa u
CBOOOJIbI YEJOBEKAa M Tpa)kJIaHWHA, 3aKperuieHHble B KoHcTuTymmw,
SIBJISIETCSL 00S3aHHOCTHIO OPTAHOB 3aKOHOATEIILHOM, UCTIOJIHUTEIILHOU 1
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cyneOHoil Biacteil. JlaHHas KOHCTUTYLHMOHHAs HOpMa, IOMUMO CPEJICTB
3alIUTHI IPaB M CBOOO]T YETI0BEKa, TAKKE MOAPA3yMEBAET O CYIIECTBOBA-
HUU 3aIUTHBIX HOPM YI'OJIOBHOM, a/IMUHMCTPATUBHO-AEIUKTHONW U JIpY-
I'MX PElpecCUBHOM U IPEBEHTUBHON NMPaBOBBIX cep, B KauyecTBe rapaH-
THAU TUX IpaB. Kaxaplil roCcy1apCTBEHHBIN OPTraH, B paMKaxX CBOUX IOJI-
HOMOYMH, JOIDKEH 00ecreunBaTh 3aKOHHOCTh, MPHU YCJIOBHUU 3aIIUTHI
IpaB 1 cBOOOJ YesIoBeKa.

[TotHOMOYMS, a TaKKe MPOLECCYalbHbIE BO3MOKHOCTH TOCYNapCT-
BEHHBIX OpPraHOB YCTAHABJIMBAIOTCS 3aKOHOAATEIbCTBOM. VIMEHHO MO
sToi mpuuuHe, Konekcom 06 AnMunuctpatuBHbIX [IpocTynkax TO4HO
OTpEryJINPOBAaH KPYr OPraHoB, YIIOJHOMOUYEHHBIX paccMaTpHBarh Jeia
00 aAMMHHUCTPATUBHBIX IPOCTYIKAX U CyObEKTOB, 001a/1al0IIKUX IPABOM
o0’KaJoBaHUsI.

Opranbsl (OMKHOCTHBIE JIMIIA), YIOJHOMOYEHHBIE paccMaTpUBaTh
nena 00 aAMMHHUCTPATUBHBIX NMPOCTYyINKaX, yka3aHbl B cTarbe 40 Konekca
00 AamunuctpatuBHbiX IIpoctynkax. CornacHo AaHHOM crarbe, Jaena
00 aIMUHUCTPATUBHBIX NPOCTYNKAX pPACCMATPUBAIOT: pPaillOHHBIC
(ropozckue) cyabl; KOMUCCHU (KOJUIETHAJIBHBIM OpraH) Mo 3aluTe IpaB
U JieJaM O HECOBEPUIEHHOJIETHHUX; COOTBETCTBYIOIE OPTaHbl UCIIOTHU-
TenbHOM Bnactd, LlenTpanbubiii bank, opranuzaius (JOJKHOCTHBIE
JM1Aa) CO37aHHAasi COOTBETCTBYIOLIUM OPTaHOM HUCIIOJIHUTEIbHOU BIACTH.

VYHoMsiHyTbIe OpraHbl OCYIIECTBIISIFOT IPOU3BOJICTBO IO JeinaM 00
aAMUHHUCTpaTUBHBIX Mpoctynkax. CommacHo crtarbe 48 Kopekca 00
AnmunancTparuBHbIX [IpocTynkax, 0043aHHOCTH JAHHOTO IPOU3BOJCTBA
COCTOSAT M3: 3alllUThl MPaB U CBOOOJ JIMII, UX 3aKOHHBIX UHTEPECOB; B
CBOEBPEMEHHOW, BCECTOPOHHEW, MOJHOW U OOBEKTHUBHOW ¢dopme
BBISICHEHUSI Ka)KIO0ro Jiea 00 aJIMUHUCTPAaTMBHOM IPOCTYIKE; pa3o0-
JQYEHUH JIMIA, COBEPIIMBIIETO aIMUHUCTPATUBHBIN IPOCTYIIOK U IIPUB-
JICYEHUH €ro K aJMUHUCTPAaTUBHONM OTBETCTBEHHOCTH; OO€CHeueHUH
WCIIOJIHEHUSI BBIHECEHHOI'O PEILLEHUs; B TOM YHCJI€, B BbISIBJICHUH MPU-
YUH U YCJIOBUH, CIIOCOOCTBYIOIMX COBEPILICHUIO aIMUHUCTPATUBHOIO
MIPOCTYIIKA U NMPEAYIPEXKIECHUN aJMUHUCTPATUBHBIX MPOCTYIIKOB.

Hapsay ¢ stum, Kpyr AONyCTUMBIX K IPUBJICYEHUIO K aMUHHUCTPA-
TUBHOM OTBETCTBEHHOCTH CyOBEKTOB, TOYHO OMpE/IeIeH B cTaThsx 16, 17
u 18 Konekca 06 AnmunuctparuBnbix [Ipoctynkax. K HuM otHOCSTCS
¢duznyeckue, T0JKHOCTHBIE, & TAKXKE IOPUINYECKHE JIUIA.

Kak BuIHO, 3aKOHOIATENBCTBO 00 aAMUHHUCTPATUBHBIX MPOCTYIIKAX,
perynupys npoueccyaibHbIe PABUIIA OCYIIECTBICHUS IPOU3BOICTBA 110
aenam 00 aAMMHUCTPATUBHBIX IMPOCTYNKaX, TOYHO YCTAHOBMJIO KPYT
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OpraHoB (JIOJKHOCTHBIX JIMI), YIOTHOMOUYEHHBIX paccMaTpHUBaTrh Jefa
00 aJMUHHUCTPATUBHBIX MPOCTYNKaX W CYyOBEKTOB, MPUBICYCHUE KOTO-
PBIX K aIMUHUCTPAaTUBHOM OTBETCTBEHHOCTH CUMTAETCSI BO3MOYKHBIM.

B crarbe 128.1 Konekca 06 AagmunuctpatuBHbIX [IpocTymikax, o To-
KOBaHUM KOTOPOH MpOCUiIOoCch B oOpanieHn HacuMuHckoro pailoHHOTO
Cyla, OTMEYaeTCs, YTO (PU3NIECKOE JIUI0, B OTHOIICHUN KOTOPOTO BBIHE-
CEHO pelIeHHE, 3aKOHHBIN IPEJCTaBUTEb HECOBEPIIEHHOJIETHUX, MTPEI-
CTaBUTEIIb FOPUINYECKOTO JIUIA, TOTEPIIEBILIEE JIMLIO, 3AIIUTHUK U MPE-
CTaBUTEJb, a TAaKXKe, NMPEIYCMOTPEHHOE CTarbel 43.2 HacTOALIEro
Kozmekca JOMKHOCTHOE JIMIIO MOTYT JaTh XKajio0y, a MPOKypop MpOTECT
Ha pellIeHue 1o Jeny 00 aIMUHUCTPATUBHOM MPOCTYIIKE.

Crarbs 128.1 Kogekca 06 ApamunuctpaTuBHbIX I[IpocTynkax,
packpbiBasi Kpyr CyObEKTOB, 0OJaJarolIuX IPaBOM O00XKalloBaTh WIIU
OIIPOTECTOBATh PEIIEHUE IO JIeNy 00 aJIMUHHCTPATHUBHOM IPOCTYIIKE,
(aKkTUYeCKH YyCTaHABIMBAET YYAaCTHUKOB IMPOM3BOACTBA MO JejiaM 00
aJIMUHHUCTPATUBHBIX NMPOCTyINKax. Kpyr NaHHBIX CyOBEKTOB yCTAHOBJIEH
B 3aKOHOJIaTEJIHCTBE, B TOYHON U OrpaHUYCHHOU popme.

OpHako 3TO, HE JTa€T OCHOBAHMS IS JIMIIEHUSI CyObEKTOB BO3MOXK-
HOCTH 3alllMIIaTh CBOM MpaBa U CBOOObI, a TAKXKE 3aKOHHBIE MHTEPECHI
B CBSI3U C HCIIOJIHEHHEM, IOJHOMOYMI B IpoLecce MPOM3BOACTBA I10
nenam o0 aAMUHUCTPATUBHBIX MPOCTYIIKAX.

Tak, IInenym Koncruryuuonnoro Cyna, B cBoem Iloctanosnenun "O
tonkoBanuu crareit 430.1, 430.2.1 u 430.2.3 Kogekca AzepbaiiakaHcKoi
Pecniy6nuku 060 AnmunuctpatuBHbiX [Ipoctynkax" ot 15 mroms 2013
roja OTMETUJI, YTO y4acTHE JTOJKHOCTHOTO JIMLA, COCTaBUBLIETO MTPOTO-
KOJI II0 aIMUHUCTPATUBHBIM MPOCTYIIKAM HWJIA BBIHECIIETO PEUICHUE IO
aJIMUHHCTPATUBHBIM MIPOCTYIIKaM, B Ka4eCTBE CyObEKTa Ha 3Tare mnepe-
CMOTpa pelIeHuil 1o aenaaM 00 aIMUHUCTPATUBHBIX MPOCTYIIKAX, BAKHO
C TOYKHU 3peHusi oOecrneyeHus: HHTEPEeCcOB 00IIecTBa M rocynapcTBa B
aJIMUHUCTPAaTUBHOM TPOMU3BOJICTBE, 3alllUThl M OTCTAMBaHUS OOIKX
(MyOMMYHBIX) MUHTEPECOB MPU PACCMOTPEHUM 1 00 aIMUHUCTPATUB-
HBIX MPOCTYINKAaxX, a TaKXKe, MCIOJHEHUS 3a/lad 3aKOHOJaTelbCcTBa 00
aJIMUHUCTPATUBHBIX MPOCTYNKaX, NPEAYCMOTPEHHBIX CTaTbed 2
Konekca 06 AnmunucrpatuBHbix [IpocTymnkax.

B nannowm Ilocranosnenun [lnenym Koncrurynuonnoro Cyna, ocHo-
BBIBASICh HA CyTh CYOBEKTHBHBIX IIPAaB M PYKOBOACTBYSCH cTaTheil 60
Konctutynuu, a taxke nyHkrom 1 crateu 6 KonBenumuu "O 3amure
MpaB YeJIOBEKa M OCHOBHBIX CBOOOA" (KaXKIblid, B CIydae CIopa O €ro
IpaXkIaHCKUX IpaBaxX U OOSM3aHHOCTAX WM NPH NPEABSBICHUU €My
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J000r0 YroJOBHOTO OOBUHEHMSI UMEET MPaBO Ha CHPABEIMBOE U MyO-
JUYHOE pa30MUpaTesbCTBO Jieja B Pa3yMHbII CPOK HE3aBUCHUMBIM U Oec-
MIPUCTPACTHBIM CYJIOM, CO3/1aHHBIM Ha OCHOBAaHUU 3aKOHA) HE UCKIIIOUMII
BO3MOXKHOCTh TOJIaud B Cy/ aneJUIIMOHHONW HMHCTaHLUU >KajJoObl Ha
penieHue cyaa (Cypu) co CTOPOHBI JOKHOCTHOTI'O JIMIA TOJIHOMOYHOTO
roCyJapCTBEHHOIO OpraHa, COCTAaBMBILETO aJMUHHUCTPATUBHBIA IPOTO-
KOJI WJIM BBIHECLIErO PEIICHHE O MPUMEHEHHHM aJIMUHHCTPATUBHOIO
B3bICKaHUA B CiIydasiX, npeaycMoTpeHHbix ctatbamu 430.1, 430.2.1 u
430.2.3 Konekca 00 AamunuctpatuBHbiX [Ipoctynkax, AeiicTBoBaBIlie-
ro 1o 1 mapra 2016 roma. Bmecte ¢ tem, [Inenym Koncrurynumonnoro
Cyna pexomenaoBan Mumum Memxucy AzepoOaiimkanckor Pecyonuku
YperyaupoBaTh MPaBOBOM CTATyC TOJKHOCTHOIO JIMIIA MMOJHOMOYHOTO
roCyJapCTBEHHOI'O OpraHa, COCTAaBMUBILErO aJMUHHUCTPATUBHBIA IPOTO-
KOJI WJIM BBIHECIIETO PEIIEHWE O NPUMEHEHUM aJMUHUCTPATHBHOIO
B3BICKaHMSI, HA CTAJUU MOBTOPHOTO PACCMOTPEHHUS PEIICHU 10 AefaM
00 aIMUHUCTPATUBHBIX MPOCTYIKAX, a TaKkKe OCOOCHHOCTEH Mojauu
aIeJUIAIMOHHON KaI00EL.

[Tnenym Koncruryunonnoro Cyzna U310KuI aHAJIOTHYHYO [TPABOBYIO
MO3UIINIO, TO €CTh YTOUHEHHE Kpyra CyObEeKTOB, 00JIaaroNIuX MPaBOM
o0O)KaJoBaHUsI B TpOLEcCe CyIeOHOrO MPOM3BOJACTBA, C TOYKU 3PCHHS
crarbk 60 Koncturynuu B [loctanoBnennn "O TOJKOBaHUM MOJIOKEHUS
«ApYTHE JIHIa», HUMEKIIMe MpaBo oOXaloBaHuUs cTarbu 449.2.3
Yronosuo-IIponieccyansnoro Konekca AzepOaiimxanckoit Pecyonuku"
ot 12 mapra 2015 roga.

B nannom Ilocranoenenuu Ilnenym Koncruryunonnoro Cyna npu-
3HAJI, YTO TMOJIOKEHUE «IPyTHe JHIA», MPEAYCMOTPEHHOE B CTaThe
449.2.3 VIIK, kacaercs JInLl, HE SBISAIOMMXCS YYaCTHUKAMM WM CTOPO-
HOW B Ipoliecce, OJHAKO YYacTBYIOIIMX B YTOJIOBHOM Ipoliecce Jr0o
OCYUIECTBIISIONIMX B TOW WM MHON (OopMe YroJOBHO-IIPOLIECCYyaTbHbBIE
npaBa win o0s3aHHocTU. [Inenym Koncrurynuonnoro Cyna mpuiien K
TaKOMY BBIBOJLY, YTO TOJIOKEHHUE «JIPyTHE JHUIIA, IIpaBa U CBOOOIBI KOTO-
PBIX HapyIIECHbl BCIEACTBUE MPUHATUSA PELICHUSI WIN MPOBEICHUS JEH-
ctBusi» ctarbu 449.2.3 VYronosHo-IIpouneccyansHoro Kopekca, He
HCKJIIOYAeT TpaBa O0KaJlOBaHUS JAHHOTO pEUICHUS WM ACUCTBHI, B
Cllyyae HapylICHUs MPOLECCYaIbHbIMU PEIICHUSIMU WU JEUCTBUAMH,
3aKperieHHbIMU B KOHCTUTYIIMM M 3aKOHaX MpaB W CBOOOJ JUIl, HE
SBIIAIOIINUXCS] YYaCTHUKaMU M CTOPOHAMHU YTOJIOBHOTO Tpolecca, JIubo
OCYIIECTBISIONINX B KaKOW-THOO (hopMe YTOJOBHO-TPOIIECCYaAbHBIC
rpaBa Wik 00s3aHHOCTH.
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[Inenym Konctutynmonnoro Cyna, aHamusupyst crarbio 449.2.3
Yronosuo-IIponeccyansnoro Konekca, B mepByto ouepeib, Jai moapoo-
HOE TOJKOBaHUE Kpyra CyObEeKTOB, 00JIaIal0IINX MTPaBOM O0XKaJIOBaHMS
c Touku 3peHus cratbu 60 KoHcTuTynuu, a Takke OCOOCHHOCTH
YIOJIOBHO-TIPOLECCYAIBHBIX OTHOWICHUM. Tak, BBIpAaXXEHHE 'Npyrue
auna" B YNOMSAHYTOM cTarbe YrosioBHO-IIponeccyansHoro Kopekca,
MO3BOJIMJIO JIaTh IOAPOOHOE TOJKOBaHUE CYyOBEKTOB, 00J1aJaloIINX
MpaBOM 00KaJIOBAHMSL.

N3-3a ynpoIeHHOCTH U KPaTKOCPOYHOCTH MPOU3BOJCTBA I10 Jiejam
00 aAMUHHUCTPATUBHBIX MPOCTYIKaxX, KPyr CyOBEKTOB, B CPAaBHEHUU C
YTOJIOBHBIM MPOIECCOM 00Ja/aloNMX MPaBOM O0KaJIOBaHUS, B CTaThe
128.1 Kogekca 06 AamunucrpatuBHbIX I[IpocTynkax, ykazaH orpaHu-
YeHHOU M KOHKpeTHOU dopme. Kpome Toro, B oTiinuue ot ctathu 449.2.3
VYronoBHo-IIpoueccyanbnoro Koxmexca monsitue "apyrue nuna", B
orMeueHHOU cTtarbe Komekca o0 AnmunuctpaTuBHBIX [IpocTynkax He
MPEIYyCMOTPEHO, TTOITOMY TMOAPOOHOE TOJIKOBAaHHE JAHHOW HOPMBI HE
MIPEAOCTABIAETCA BO3MOXKHBIM.

Yo e KacaeTcst MPUMEHEHHUS 3aKOHOATENbCTBA 00 a/IMUHUCTPATUBHBIX
MPOCTYTIKAX, [0 AHAJIOTUH CJIeTyeT OTMETHTh, YTO IPUMEHEHUE YTOJIOBHO-
MIPOLECCYaJIbHOIO 3aKOHOJATENbCTBA 110 AHAJIOTMM B Ipolecce
MIPOU3BOJICTBA MO JIeTy 00 aAMUHUCTPATUBHOM MPOCTYIKE HE UCKIIHOUa-
ercsi. HecMoTps Ha 10, uto cTarhs 6.3 Kogekca 00 AIMUHUCTPATUBHBIX
[IpocTynkax BBOAWUT OTpaHUYEHHME HAa MPUMEHEHUE 3aKOHOAATEIhCTBA
00 aAMUHHUCTPATUBHBIX MPOCTYIKaX IO aHAJIOTHH, 3TO OTHOCHUTCS K
MaTepUaJbHO-IIPAaBOBBIM HOpMaM (HOpMaM, yCTaHaBJIMBAIOIIMM OTBET-
CTBEHHOCTh) JJaHHOM 0OnacTu mpasa. OJHAKO, MPUMEHEHHE 3aKOHA I10
aHAJIOIMM BO3MOXKHO B TOM CIly4yae, €ClIM aHAJIOTMYHBIE MPOLECCyalIb-
Hbl€ OTHONICHHS] HE PErYIHPYIOTCS B 3aKOHOJATENbCTBE OO0 aJIMUHU-
CTPaTUBHBIX IIPOCTYIIKaX COOTBETCTBYIOLIEH HOpMol. Kak yxxe ormeua-
JIOCh, KPYT JIMII, 00JIaJAl0IMX MPaBOM 00Xal0BaHUs WK OIPOTECTOBA-
HUSl pelIeHUsl Mo JAeny 00 aJMUHUCTPATUBHOM IPOCTYIKE, B CTaThe
128.1 Konekca 006 ApamunuctpatuBHbiX IIpocTynkax yka3aH B
HMMIIEpaTUBHOM TOPSIKE.

Takum oOpa3oMm, MpUHUMAsE BO BHUMaHHE BbIIeOTMeUeHHOe, [ lnenym
Konctutynmonnoro Cyna NpuxoIuT K TAKOMY BBIBOZLY:

- BBHIy TOrO, 4TO B cTarhe 128.1 Komekca 00 AIMUHUCTpATHUBHBIX
[IpocTynkax 4YeTko yKa3aH, Kpyr CyObEKTOB, 00JalalolliuX IPaBOM
00KaJIOBaHUsI, OHa HE MOXET OBbITh MOAPOOHO MCTOJIKOBAHA M TOJIBKO
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MIEPEYUCIICHHbIE B IAaHHOM CTaThe JIMIla MOTYT 00KajoBaTh, a IPOKYpPOp
OIIPOTECTOBATh PELICHUE IO JIeTy 00 aIMUHUCTPATUBHOM IPOCTYTIKE.
PyxoBoactBysace wacteto VI crarem 130 Konctutynum
AzepOaiimpkanckoit Pecnybnuku, cratesimu 60, 62, 63, 65-67 u 69
3akoHa Azepbaitmkanckoil Pecnyonuku «O Koncturyumonnom Cyney,
[Tnenym Koncturymmnonnoro Cyna Asepbaiixanckoit PecyOmiku

MOCTAHOBMUI:

1. BBuny toro, uro, B ctathe 128.1 Komekca 06 AIMUHUCTPATUBHBIX
[Ipocrynkax A3sepOaiimxaHckoid PecnyOnuMKuM 4YeTKO yKa3zaH Kpyr
CyOBbeKTOB, 001a/Ial0IIUX MPaBOM OOKAJIOBAHUS, OHA HE MOXKET OBITh
MOJAPOOHO MCTOJIKOBAHA M TOJBKO MEPEYUCIICHHbIE B JAHHOW CTaThe
JMIa MOTYT 00KaJIoBaTh, a MPOKYPOP OMPOTECTOBATh PEIICHUE IO Ty
00 aIMUHUCTPATUBHOM MPOCTYIIKE.

2. [locTaHOBNIEHHE BCTYMAET B CUILY CO JIHS OITyOJIMKOBAHHUS.

3. [locTanoBnenue onyOIMKOBaTh B razerax «Asepbaimxan», «Pec-
nyonukay, «Xanr razetu», «bakuHckuit pabouwmity u «BecTHuke
Koncturynmonnoro Cyna Azepbaiimxanckoil PecriyOnukmy».

4. TlocTaHOBIIEHUE SBISETCS OKOHYATEIBHBIM W HE MOXET OBbITh
OTMEHEHO, W3MEHEHO WM O(QUIMATBHO HCTOJIKOBAHO HU OJHHUM
OpraHOM WJIH JIULIOM.
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AZORBAYCAN RESPUBLIKASI ADINDAN

AZORBAYCAN RESPUBLIKASI KONSTITUSIYA
MOHKOMOSI PLENUMUNUN
QORARI

Azdrbaycan Respublikasi Vergi Macallasinin 140.6-c1 maddasinin
homin Macallonin 13.2.14.1, 140.2, 164.1.2-ci maddoslari va
Azdrbaycan Respublikasi Miilki Macallasinin 747-1 va
747-5-ci maddoalari ils slaqgali sokilda sorh edilmasina dair

12 yanvar 2017-ci il Baki sohari

Azorbaycan Respublikasi Konstitusiya Mohkomaosinin Plenumu
Forhad Abdullayev (sodr), Sona Salmanova, Siidabo Hosonova, Rovson
Ismayilov, Rafael Qvaladze, Mahir Muradov, Isa Nocofov vo Kamran
Sofiyevdon (moruzogi-hakim) ibarat torkibdo,

mohkoma katibi — Elmaddin Hiiseynovun,

maraqli  subyektlorin niimayondslori — Baki Apellyasiya
Mbohkomosinin hakimi Mirzo Tagizadonin, Azorbaycan Respublikasi
Milli Maclisi Aparatinin iqtisadi ganunvericilik sébesinin miidir miiavini
Ro6vson Muradovun,

ekspert — Baki Dovlot Universitetinin Miilki proses vo kommersiya
hiiququ kafedrasinin dosenti, hiiquq tlzro folsofo doktoru Afot
Mirzayevanin,

miitoxassislor — Azorbaycan Respublikast Vergilor Nazirliyi Hiiquq
Bas Idarosinin Mohkomo islorinin toskili Idaresinin roisi Ramiz
Qasimzadonin vo 1 sayl1 Vergilor departamentinin Hiiquq sobasinin raisi
Viigar Qurbanovun istiraki ilo,

Azorbaycan Respublikast Konstitusiyasinin 130-cu maddasinin VI
hissasine miivafiq olaraq, xiisusi konstitusiya icraati iizro aciq mahkoma
iclasinda Azorbaycan Respublikasi Vergi Macoallasinin  140.6-c1
maddasinin homin Macallonin 13.2.14.1, 140.2, 164.1.2-ci maddoalari va
Azorbaycan Respublikast Miilki Macallosinin 747-1 vo 747-5-ci
maddolori ilo olagoli sokildo sorh edilmosino dair Baki Apellyasiya
Mohkomasinin miiracisti asasinda konstitusiya isino baxdi.
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Is iizro hakim K.Sofiyevin maruzosini, maraqli subyektlorin
nlimayondalorinin vo miitoxassislorin ¢ixislarini, ekspertin royini dinlo-
yib, 1s materiallarin1 arasdirib miizakiro edorok, Azorbaycan
Respublikas1 Konstitusiya Mohkomasinin Plenumu

MUODYYON ETDI:

Baki Apellyasiya Mohkomosi Azorbaycan Respublikasinin
Konstitusiya Mohkomaosino (bundan sonra — Konstitusiya Mohkomasi)
miraciot edorok, maliyyo lizingi miiqavilosi iizro lizing obyekti olmus
omlakin lizinq alanin miilkiyyotina verilmasi omaliyyatinin maliyyo
xidmatlori olmasi baximindan Azorbaycan Respublikast Vergi
Macallosinin (bundan sonra — Vergi Macollasi) 140.6-c1 maddosinin
homin Macoallonin 13.2.14.1, 140.2, 164.1.2-ci maddslori vo Azorbaycan
Respublikas1 Miilki Macallasinin (bundan sonra — Miilki Macallo) 747-1
vo 747-5-ci maddoloari ilo slagoali sokilds sorh olunmasini xahis etmisdir.

Miiraciatds gostarilir ki, "Unileasing Lizinq Sirkati" Qapali Sohmdar
Comiyyati 2 sayll Baki Inzibati-Iqtisadi Mohkomasino iddia orizosi ilo
miiraciot edorak, Azaorbaycan Respublikast Vergilor Nazirliyi yaninda
Baki Vergilor Departamentino (bundan sonra — Baki Vergilor
Departamenti) qarst 11 iyun 2014-cii il tarixli soyyar vergi yoxlamasi
aktinin vo 24 iyul 2014-cii il tarixli “Vergi 0doyicisinin vergi
qanunvericiliyinin pozulmasina goéro masuliyyots colb edilmosi
haqqinda” Qorarin 323.942,27 manat alavo doyar vergisi (bundan sonra
— ©DV) vo totbig olunmus 161.971,13 manat maliyys sanksiyasi
hissosindo logv olunmasi barodo qorar ¢ixarilmasini xahis etmisdir.
Iddiag1 vergi orqaninin maliyys sanksiyasim totbiq edorkon mallarin
maliyyo lizingi obyekti kimi VOEN-i olmayan fiziki soxsloro toqdim
edilmosinin yolverilmoz olmasi, lizinq obyektinin lizings verilmazdon
ovval bilavasito lizinq veronin sahibliyinds olmasinin lizingin
mahiyyatino uygun golmomasi barado movqeyi ilo razilagsmamisdir.

2 sayl Baki Inzibati-Iqtisadi Mohkomasinin 17 fevral 2016-c1 il tarixli
qgorar1 ilo iddia qismon tomin edilorak soyyar vergi yoxlamasi aktinin vo
“Vergi oOdoyicisinin vergi qanunvericiliyinin pozulmasma goro
mosuliyyato coalb edilmosi hagqinda” Qorarin ©DV vo maliyyo
sanksiyasinin totbiq olunmasi hissasindo logv olunmusdur.

Birinci instansiya mohkomasi qorarini onunla osaslandirmisdir ki,
Vergi Macallasinin 13.1, 13.2.14.1, 140, 159.1-ci maddslorinds vo Miilki
Moacollonin 747-2 vo 748-3-cii maddolorindo lizing alanin sahibkarliq
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foaliyyati ilo mosgul olmasi (VOEN-i olan fiziki soxs olmasi) barado hor
hansi bir tolob movcud deyildir. Mohkomo homginin hesab etmisdir ki,
omoliyyatin maliyys lizinqi hesab olunmasi ii¢lin osas miilki
miinasibotlordo istirak edon soxslorin sayi, omlakin lizinq veronin
miilkiyyatindo olub-olmamasi deyil, amaliyyatin Vergi Macallssinin
140.2-ci maddesindo geyd olunmus sartlors uygun olmasidir. Iddiag1
torofindon lizings verilmomisdon ovval onun miilkiyystinds olan amlak
fiziki soxslora maliyyo lizingi miigavilosino osason lizingo verilmis,
lizing miiqavilesinin sonunda ise homin omlak lizinq alanin
miilkiyyatina ke¢mis vo bu omoliyyat Miilki Macallonin 747-1.2-ci
maddosi, Vergi Macollosinin 140.6 vo 159.1-ci maddslori ilo heg bir
ziddiyyot togkil etmomisdir. Belo ki, iddiaginin miilkiyyatindo olan vo
lizingo verilmis omlak mohz Miilki Macallonin 747-5.2.1-ci maddosine
osasan, lizinq veran torofindon xiisusi olaraq lizings verilmok {i¢iin aldo
edilmisdir.

2 sayli Baki Inzibati-Iqtisadi Mohkomasinin qeyd olunan qorari ilo
razilasmayan Baki Vergilor Departamenti Baki Apellyasiya
Mohkomasine sikayot vermisdir.

Apellyasiya instansiyast mohkomosi vergitutma moqsadlori {iclin
maliyys lizinqi miiqavilssi {izra lizinq alanin sahibkarliq faaliyysti ilo
mosgul olmasi barado tolobin olmasi, eyni goxsin satici vo lizing veran
soxs qismindo ¢ix1§ etmosi zamanit ©DV-nin totbiqi, Vergi Macallosinin
140.6-c1 maddasine asason maliyya lizinqi miigavilesi tizra lizing
obyekti olmus omlakin lizinq alanin miilkiyyotina verilmosi
omoliyyatinin ©DV-ya colb edilmosi, homginin vergitutma moagsadlori
ticiin miilki qanunvericiliyin totbiqi ilo bagli yuxarida gostorilon
moqgamlara aydinliq gotirilmasi li¢lin Konstitusiya Mahkamasina
miiraciot etmisdir.

Baki Apellyasiya Mohkomasi miiraciotini onunla asaslandirmisdir ki,
gostarilon masalolorin Konstitusiya Mohkomasi torafindon sorh edilmosi
vahid mohkoms tocriibasinin formalasmasi, fiziki vo hiiquqi soxslorin
hiiquglarinin vo qanuni monafelorinin daha somorsli tomin edilmasi
baximindan miihiim ohomiyyat kosb edir.

Konstitusiya Mohkomasinin Plenumu miiraciatlo baglh asagidakilarin
geyd olunmasini zoruri hesab edir.

Dovlat vo baladiyyo biidcalorinin formalagmasit monbaolori sirasinda
vergilorin xiisusi yeri vo ¢okisi vardir. Vergi miinasibotlorini
tonzimlomok yolu ilo dovlot 6ziiniin vo bolodiyyslorin mogsod vo
vazifolorinin hoyata kecirilmasini tomin edir. Biidco sistemi ilo vergilor
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arasindaki movcud olagolorin hocmi vo moéhkomliyi dovlet vo
comiyyatdoki iqtisadi vo sosial proseslorin inkisafina gostordiyi tosirlo
six baghdir. Dovlet mahz maliyya resurslari (o climlodan vergi yigimlari)
hesabina iqtisadi, sosial, ekoloji vo s. saholordoki funksiyalarinin
maliyyslasdirilmasi imkanina malik olur.

Azorbaycan Respublikasi Konstitusiyasinin (bundan sonra — Konsti-
tusiya) 12-ci maddoasinin I hissosino miivafiq olaraqg, insan vo votondas
hiiquglarinin ~ vo  azadliglarinin, Azorbaycan Respublikasinin
votondaglarina layigli hoyat soviyyosinin tomin edilmosi dovlotin ali
mogsadidir. Konstitusiyanin 16-c1 maddosinin [ hissosino goro,
Azorbaycan dovloti xalqin vo hor bir votondagin rifahinin yiiksoldilmosi,
onun sosial miidafiasi vo layiqli hayat saviyyasi qaygisina qalir.

Bu funksiyalarin hoyata kegirilmosinin tomin edilmasi qanunla
miioyyon edilmis vergilori 6domoklo baglh fiziki vo hiiquqi soxslorin
hiiquqi vozifalorini yaradir.

Konstitusiyanin 73-cii maddosinin [ hissosindo tosbit olunur ki,
qanunla miioyyon edilmis vergilori vo basqa dovlot ddonislorini tam
hocmdo vo vaxtinda 6domok hor kosin borcudur. Beloaliklo, ganuni so-
kildo vergilori 6domok (o ciimlodon miivafiq vaxtda vo miqdarda) hor bir
soxsin asas konstitusiya vazifolorindon biridir.

Konstitusiya Mohkomosinin Plenumu “Azorbaycan Respublikasi
Vergi Macollasinin 78.3, 85.4, 90.3 vo 93.1.1-ci maddolorinin sorh
edilmosing dair” 12 yanvar 2011-ci il tarixli Qorarinda geyd etmisdir ki,
Konstitusiyanin 73-cii maddesindo tosbit olunmus vergi 6domok vozifasi
dovlatin sortsiz tolobi kimi biitiin vergi 6doyiciloring samil olunur. Vergi
odoyicisi qanunla nozordo tutulmus gaydada miioyyon pul moblogi
soklinds dovlatin xozinasine Odonilmali olan omlakinin miisyyon
hissosino dair 6z miilahizosino uygun soroncam versa bilmoaz vo bu
moblogi miitomadi olaraq dovlotin xeyrino kegirmoya borcludur, oks
togdirde dovlatin, homginin digor soxslorin hiiquqglart vo qanunla
gorunan maraqlart pozulmus olar. Vergi 6dayicisinin bu vozifasindo
comiyyatin biitiin lizvlorinin ictimai maraqlar1 6z oksini tapmisdir. Buna
goro dovlat yalniz vergi 6doyicilorinin deyil, hom¢inin comiyyatin digor
tizvlarinin ds hiiquq va qanuni monafelorinin qorunmasi mogsadils vergi
hiiquq miinasibatlorini tonzimlomok sahosinds qanuni todbirlor gérmok
hiiququna va vazifolorino malikdir.

Konstitusiya Mohkomosinin Plenumu mohz bu moévgedon ¢ixis
edorok, miiraciotdo qaldirilan mosalolorin tam vo otrafli arasdirilmasi
tictin Miilki vo Vergi Macallalorinin bozi maddslarini olaqgali sokildo sorh
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edorok onlara asagidaki ardicilligla aydinliq gotirilmasini moagsado
uygun hesab edir:

- sahibkarliq faaliyyati ilo mosgul olmayan fiziki vo ya hiiquqi soxsin
lizinqg miiqavilosi lizra lizing alan ola bilmasinin miimkiinliiyti;

- lizinq miiqavilesi baglananadak oldo edilmis omlakin lizings ve-
rilmosinin miimkiinliiyt;

- lizinq miiqavilesi iizro eyni soxsin satict vo lizing veron $oxs
qisminda ¢ix1s etmasinin mimkiinliiyt;

- lizinq veran maliyys lizinqi baglananadok aktivin sahibi oldugu
hallarda vergitutma qaydas1 (Vergi Macallasinin 140.6-c1 maddasi).

Konstitusiyanin 15-ci maddoasino gora, Azorbaycan Respublikasinda
iqtisadiyyatin inkisafi miixtolif miilkiyyst ndvlorine ssaslanaraq xalqin
rifahinin yiiksaldilmosine xidmot edir. Azorbaycan dovleti bazar
miinasibatlori osasinda sosial yontimlii iqtisadiyyatin inkisafina sorait
yaradir, azad sahibkarlifa tominat verir, iqtisadi miinasibotlordo
inhisarciliga vo hagsiz rogabots yol vermir.

Konstitusiyanin bu prinsiplorini asas gotlirorak dovlst, iqtisadiyyatin
inkisafi, xalqin rifahinin yiiksoldilmosi mogsadilo miioyyon giizostlor
totbiq edorok lizing bazarmin inkisaf etdirilmosino sorait yaratmisdir.
Azorbaycan Respublikasinda lizing miinasibatlorinin  inkisaf
etdirilmosinin osas moqgsadi lizing alanin maliyys durumunun
yaxsilasdirilmasi, sahibkarligin tosviq edilmosi, kond tosorriifati
mallarinin  istehsal¢ilarinin maddi  vo  texniki  bazasinin
mohkomlondirilmasi vo yenilonmosi, sahibkarligi maliyyolosdirmo
vasitosi kimi lizingdon genis istifado edilmosinin hovaslondirilmasi,
timumilikdo 6lkodo rifahin yaxsilasdirilmasi vo sairdir.

Lizingin bir sira Ustiin cohatlori vardir:

- lizinq lzro maliyyolosdirmo bank kreditlorindon daha
uzunmiiddatlidir;

- olds edilmis miilkiyyat girov tominati rolu oynayir;

- vergi glizostlorindon istifado edilmasine imkan yaradir vo sair.

Lizing, lizinq veranls lizing alan arasinda oksor hallarda uzunmiiddotli
xarakter dagiyan maliyyo sazisidir. Lizing miiqavilosino goro, lizing
veran lizing alana lazim olan omlaki saticidan miilkiyyat hiiququ ilo olds
etmali vo lizing alanin miivoqqati sahibliyino v istifadesine vermalidir.

Lizinq miinasibatlori Miilki Macallonin XXXVIII fosli ilo tonzimlonir
va hamin Macallonin 747.1-ci maddasinds lizing miigavilasinin anlayist
verilmisdir. Homin maddoyo osason, lizing miiqavilesino gora, lizinq
veron miioyyon osyani miiqavilo ilo sortlosdirilmis miioyyon hagqla,
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miioyyon miiddate vo digar sortlorlo (lizing alana amlaki satin almaq
hiiququnun verilmoasi do daxil olmagla) lizinq alanin istifadesino
vermoya borcludur. Lizing alan mioyyonlosdirilmis dovriliklo muzd
0domoaya borcludur.

Miilki Macollonin 747-1-c1 maddasinds lizing miigavilasinin subyekt-
lori miioyyon olunmusdur. Macollonin 747-1.1-ci maddosino osason, li-
zinq miiqavilasinin subyektlori lizinq veran, lizinq alan vo saticidir (mal
verandir). Miilki Macollonin 747-1.3-cii maddosino goro, lizing alan li-
zinq miqavilesino uygun olaraq lizinq obyektini miioyyon haqla,
mioyyon miiddoto vo sortlorlo miivoqqati sahibliys vo istifadoyo qobul
edon hiiquqi vo ya fiziki soxsdir.

Macallonin 747-1.5-ci maddesina uygun olaraq bu Macalls il
miioyyaonlogdirilmis qaydada vo hallarda Azorbaycan Respublikasinin
istonilon rezidenti vo geyri-rezidenti lizing miigavilosinin subyekti ola
bilar.

Miilki Macallonin 748-2.5-ci maddasino osason, maliyys lizingi
zamani lizinq obyektino miilkiyyot hiiququ, agor maliyys lizingi miigavi-
losinds ayr1 qayda nozordo tutulmayibsa, biitiin lizinq 6donislorinin ve-
rilmosi sorti ilo miigavilo miiddsti basa ¢atmazdan ovval lizinq alana
kegir.

Miilki Macallonin yuxarida geyd olunan maddslorindon goriindiiyii
kimi, lizinqg alan istonilon omlaki miivoqqati sahibliya va istifadayo qobul
edon hiiquqi vo ya fiziki soxsdir. Bununla yanasi geyd olunmalidir ki,
Miilki Macollonin gostorilon maddolorindo lizing alanin sahibkarliq
foaliyyati ilo mosgul olmasi barads har hansi tolob mévcud deyildir.

Beloliklo, mévcud ganunvericiliyo uygun olaraq, lizinq miigavilosino
osasan lizing alan istonilon fiziki vo ya hiiquqi soxs ola bilor vo hamin
soxsin sahibkarliq foaliyyati ilo mosgul olmasi tolob olunmur.

Lizinq veron lizinq miiqavilosino asason calb edilmis vo ya 6ziino
moxsus maliyyo vosaiti hesabmna oldo etdiyi vo miilkiyystinds olan
osyani lizinq obyekti kimi lizing alana miisyyon haqla, miioyyon
miiddato vo sortlorlo (miilkiyyot hiiququnun lizinqg alana kegmasi vo ya
kegmomasi sorti do daxil olmagla) miivoqgoti sahibliya vo ya istifadoyo
veran hiiquqi vo ya fiziki soxsdir. Satic1 (mal veran) alqi-satqr miiqa-
vilosino asason lizing obyektini lizing verans satan hiiquqi vo ya fiziki
soxsdir (Miilki Macallonin 747-1.2 vo 747-1.4-cti maddalori).

Miilki Macollonin 747.2-ci maddasino osason, lizing veron miiqa-
vilada nazords tutulan omlaki hazirlamaga va ya alds etmoays borcludur.
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Miilki Macallonin 747-2-ci maddasinin talablorina gors, lizingin
obyekti Azorbaycan Respublikasinin ganunlarina osason sorbast miilki
dovriyyadon c¢ixarilmis vo ya miilki dovriyyasi mohdudlasdiriimig
osyalar istisna olmaqla, ganunvericiliklo miioyyanlosdirilmis tosnifat
lizro osas vosaito aid olan dasinar vo ya dasinmaz osyalardir.

Bununla yanasi, miilki qanunvericilikde lizingin formalar1 vo lizinq
omoliyyatlarinin hiiquqi formasit da doqiq miisyyan olunmusdur. Bels ki,
Miilki Macollonin 747-3-cii maddosino asason, lizingin bu Macalls ilo
tonzimlonan osas formalarina daxili va beynalxalq lizinq aiddir. Daxili
lizinq hoyata keg¢irildikds lizinq veron vo lizinq alan Azaorbaycan
Respublikasinin rezidentloridir. Beynolxalq lizinq hoyata kegirildikdo
lizinq veron, yaxud lizinq alan (vo ya onlarin har ikisi) Azarbaycan
Respublikasinin geyri-rezidentloridir.

Macollonin 747-5-ci maddasing goro, lizing amoliyyatlarinin hiiquqi
formasi ya lizinq veranlo lizing alan arasinda baglanmis lizing miiqa-
vilasi vo lizinq veranlo satici arasinda baglanilmis alqi-satqi
miiqavilosidir, ya da hamin soxslor arasinda bu Macallonin 747-5.2-ci
maddosino vo lizingqlo baghh digor maddoalorine miivafiq surotdo
baglanilmis lictarafli miigaviladir. Lizingls alagadar baglanilan alqi-satq1
miiqavilosinds, bu Macollo ilo nozordo tutulmus sortlorlo yanasi,
asagidakilar da gostorilmalidir: lizing obyekti lizinqg veran torafindon
xiisusi olaraq lizingo verilmok tigiin alds edilir; lizinq miiqavilosindo ayr1
hal nazards tutulmayibsa, lizinq alan lizinq obyektinin saticist il lizing
veron arasinda baglanilan alqi-satqi miiqavilesindon iroli golon alici
hiiquglarina malikdir.

Gorilindiiyit kimi, mévecud qanunvericilikdo lizing miigavilosinin
osasan Uctoraofli  sazis olmasi miisyyon olunmusdur. Lizing
sovdalogmosinin istirak¢ilar: lizing veran (lizing sirkati), lizinq alan vo
lizingo verilocok avadanligin saticisidir. Lizing s6vdologsmasindo on azi
iki miigavilonin baglanmasi va ya bir ti¢ctorafli miigavilonin baglanmasi
nazords tutulur:

1. Lizing veron (lizinq sirkati) vo lizinq alan arasinda (miistori) lizinq
miiqavilosinin baglanmasi — lizinq alanin miiracioti tosdiq edildikdon
sonra lizinq veran va lizinq alan arasinda lizinq miiqavilasi baglanir;

2. Alqgi-satq1 miigavilesinin baglanmasi — lizinq veran vo avadanligin
saticist (mal veran) arasinda alqi-satq1 miigavilosi baglanir. Lizing veran
satici 1l alqi-satq1 miiqaviloesini lizing alanin maraginda baglayir. Lizing
veran miiqavilods nozords tutulan omlaki hazirlamaga vo ya aldo etmoyo
borcludur.
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Eyni zamanda, lizinq omaliyyatt 6ziinde hom do satis elementini
dasiyir.

Bundan basqa, lizinq veron lizinq miiqavilesi baglamazdan avval li-
zing maqsadi li¢iin lizing obyektini oldo edo vo ya hazirlaya bilor.

Belalikla, lizing miiqavilasinin asas xiisusiyyatlorindon biri ondan
ibaratdir ki, bu miigavilodo ¢ torof istirak etmolidir. Moveud miilki
qanunvericilik lizinq amoliyyatlarinin aparilmasinda saticinin istirakini
vacib sort kimi gostorir. Lizinglo olagodar satici ilo alqi-satqr miiga-
vilasinin baglanmasi miitloqdir. Miilki Macallonin 747-5-c1 maddasinin
tolobino osason, lizinglo olagodar baglanmis alqgi-satqr miiqavilasindo
miitlog lizinq obyektinin lizinq veron torafindon xiisusi olaraq lizingo
verilmak {i¢iin alds edildiyi gdstorilmalidir.

Bununla yanas1 geyd olunmalidir ki, miilki qanunvericilikds satici ilo
lizinq veranin eyni soxs ola bilmasi hagda hor hansi1 qadaga movcud de-
yildir. ©ksino, Miilki Macallonin 747.2-ci maddosino osaslanaraq qeyd
etmok olar ki, lizinq miiqavilasi ¢orgivasindo satict vo lizing veron
miiqavilonin ayri-ayr toraflori olmagla yanasi, eyni soxs ola bilor. Belo
ki, Miilki Macollonin geyd olunan maddosino osason, lizing veran
miiqavilods nozords tutulan omlaki hazirlamaga vo ya oldo etmoya borc-
ludur.

Homginin, Miilki Macallonin 748-2.1-ci maddosindo qeyd edilir ki,
lizinq alana miivoqgoti sahibliyo vo ya istifadoys verilmis lizinq obyekti
lizinq veranin miilkiyyatidir vo bu madds lizinq obyektinin lizingden
ovval, yaxud sonra lizinq veronin miilkiyyotindo olmasini sortlondirmir.
Goriindiiyii kimi, milki qanunvericilik lizing veran torafindon lizing
obyektinin gabaqcadan oldo edilmosini qadagan etmomisdir. Lakin belo
halda lizinq veran alqi-satq1 miigavilasi imzalayarkon miitloq onun lizinq
maqsadi iiglin aldos etdiyini miigavilode gdostormalidir.

Konstitusiya Mohkomosinin Plenumu vurgulayir ki, milki
qanunvericilikda satict ilo lizinq veranin eyni soxs ola bilmasino dair
gqadaganin olmamasi, eloca do lizing veronin miiqavilodo nozordos tutulan
omlaki hazirlamaga borclu olmasi Plenuma bu milki hiiquq
minasibatlori istirak¢ilar1 arasinda formalasmis isgilizar adoto vo miilki
ganunvericiliyin prinsiplorino osaslanaraq lizinq miinasibatlorini
tonzimloyon normalari genis tofsir etmok imkant verir.

Beloliklo, miilki ganunvericilik lizinq veron torofindon lizing
obyektinin gabaqcadan oldo edilmosini qadagan etmomisdir. Lakin belo
halda lizinq veran alqi-satq1 miiqavilasi imzalayarken miitlaq onu lizinq
maoqsadi ti¢lin alds etdiyini miiqavilodo gdstormalidir.
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Hiiquq adobiyyatinda lizingin asason 2 novii forqlondirilir:

1. Omaliyyat (operativ) lizinqi;

2. Maliyya lizinqi.

Maliyyo lizingi lizingin on genis yayilan formasidir. Azorbaycan
Respublikasinin miilki ganunvericiliyinds asason maliyya lizinqi
nozords tutulmusdur. Lakin Azorbaycan Respublikasi Prezidentinin
2016-c1 il 6 dekabr tarixli Formani ilo tosdiq edilmis “Azorbaycan
Respublikasinda kigik vo orta sahibkarliq soviyyoasindo istehlak
mallarinin istehsalina dair Strateji Yol Xoritasi’ndo qeyd olunur ki,
Azorbaycan Respublikasinda lizingin inkisafi igiin, ilk ndvbads, vahid
ganunun hazirlanmasi nozordon kegirilmoli vo bu ganunda sirkotlorin
operativ lizinq xidmaotlori gostormosino sorait yaradilmalidir.

Maliyys lizinginds avadanligin uzun miiddatli icaroys verilmasi vo
miigavilo miiddoti sonunda bu avadanligin miigavilodo ovvalcodon
miuoyyonlogdirilmis qaydada lizing alanin miilkiyyatino kegmosi nozordo
tutulur. Bu lizinq noviindo miigavilslorin miiddati adston avadanliglarin
amortizasiya muddatlori ilo eyni olur. Maliyys lizinqinds avadanliglar
osason miistori (lizinq alan) secir vo lizinq sirkotino bu avadanligin
alinmasi tigiin sifaris verir. Maliyya lizinqindo avadanligin cari vo osash
tomiri lizinq alan torofindon 6z vasaiti hesabina hoyata kegirilir. Maliyyo
lizingi daha c¢ox bir maliyyolosdirmo novidiir vo miistori torofindon
sec¢ilon avadanhigin lizinq sirkoti torofindon yalniz satin alinmasindan
ibaratdir.

Maliyys lizinqginin yuxarida geyd olunan izahindan aydin olur ki,
maliyyo lizinqi oamoliyyati 6zilinds lizinq vo alqi-satqr miiqavilalorini
birlogdiron tam bir omoliyyatdir. ©DV moqsodlori tigiin maliyys lizinqgi
omoliyyatt maliyys xidmatlorinin torkib hissasi kimi ©DV-don azad
edilir.

Belo ki, Vergi Macoallosinin 164.1.2-ci maddosino goro, maliyyo
xidmatlorinin gostorilmasindon ©DV  tutulmur. Vergi Macallasinin
13.2.14.1-ci maddasinds verilmis maliyys xidmatinin anlayigina osason
kreditlorin, maliyys lizinqi omsliyyatlarinin, kredit tominatlarinin vo pul-
kredit omoliyyatlarinda hor hansi girov vo ya lombard tominatinin
togdim edilmasi (yaxud verilmasi) vo gaytarilmasi, o climlodon krediti vo
ya tominat1 toqdim etmis soxsin kreditlori vo kredit tominatlarini idaro
etmosi maliyyo xidmaotlorino aid edilmisdir.

Belo olan halda istor lizinq miiqavilasinin haor {i¢ torafinin ayri-ayri
soxs olmasi, istorso do satici ilo lizing veronin eyni soxs olmasi
mosalonin mahiyyatini doyismomolidir. Qeyd olundugu kimi, lizing
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omoliyyatt c¢orcivasinds satict ilo ayrica baglanan omlakin alqi-satqi
miiqavilesinds do homin amlakin mohz lizinq magsadi {i¢iin alinmasi
barado miiddeanin 6z oksini tapmasi miilki ganunvericilikde birmonali
olaraq gostorilmisdir.

Lakin maliyyo xidmatlori, o ciimlodon, maliyys lizingi monfoot
vergisindon azad olunmadigi {igiin maliyyo lizinqi amoliyyatlar1 iizro
hom alqi-satqidan, ham dos lizing miiddati orzinds lizinq alan torafindon
O0donilon osas Odonisloro totbiq olunan faizlordon monfoot vergisi
odonilmolidir.

Vergi Macollosinin 140-c1 maddasi monfoot vergisinin moqsadlori
tictin maliyya lizingi hesab edilon omoliyyatlart miioyyon etmok mogsadi
dasiyir vo bu zaman ©DV-don forqli olaraq miiqavilo vo onun
subyektlori deyil, amoliyyatin mahiyyati osas gotiiriiliir.

Belo ki, Vergi Macallasinin 140.1-ci maddasing asason, icarayo veran
maddi omlak1 maliyyo lizinqi miiqavilosi izro icarayo verirso, vergitutma
mogsadlori {iclin icarogi omlakin sahibi, icaro 6domolori 1s9 icaragiya
verilmis ssuda tizro 6domalor sayilir.

Asagidaki hallarda omlak icarasi maliyya lizingi sayilir:

- lizing miiqavilasi ilo icaro miiddsti qurtardigdan sonra omlakin
miilkiyyoto verilmosi nozords tutulur, yaxud icaro miiddsti qurtardigdan
sonra icara¢i omlaki miioyyon edilmis vo ya gabaqcadan giiman edilon
qiymatlorlo almaq hiiququna malikdir, yaxud;

- icaro miiddati icaroys gotiiriilon amlakin istismar miiddatinin 75
faizindon artiqdir, yaxud,

- icaro miiddoti qurtardigdan sonra omlakin qaliq doyeri icaronin
ovvoaling onun bazar qiymaotinin 20 faizindon azdir, yaxud;

- icara haqqinin 6danilacak moblogi amlakin icaranin avvaling olan
bazar qiymatinin an az1 90 faizino barabardir vo ya ondan artiqdir, yaxud;

- icarayo gotiiriilon omlak icaragi liclin sifariglo hazirlanmigdir vo icaro
miiddati qurtardigdan sonra icaragidon basqa heg kos torofindon istifado
edils bilmaz (Vergi Macallasinin 140.2-ci maddasi).

Bu Macollonin  140.2.4-cii maddosi aktivin istifado olunmasi
middotinin 3/4-i qurtardigdan sonra baslanan icaroyo totbiq edilmir.
Maliyya lizingi miiqavilesinds ssuda 6domalori ilizro faiz doracesi
gostarilmadikds vo ya maliyys lizingi hayata keciron geyri-rezidentlora,
habelo qarsiliglt surotdo asili soxsloro maliyys lizingi lizro icara
O0domolorinin cari doyorini mioyyonlosdirmokdon o6trii istifado edilon
faiz doracosi 6domoalor aid oldugu dovrds eyni valyuta ilo, oxsar miiddoto
verilmis banklararasi kredit harracinda olan vo ya harraclar keg¢irilmadiyi
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togdirds banklararasi kreditlor iizra faizlorin orta soviyyasinin 125 faizi
moblogindo gotiiriiliir. Bu maddonin mogsadlori ii¢lin icara¢inin icaroni
tozolomok hiiququna malik oldugu oslavo miiddst icaro miiddstino da-
xildir (Vergi Macollosinin 140.3, 140.4 vo 140.5-ci maddolori).

Qeyd olunmalidir ki, Vergi Macallosinin 140-c1 maddasindo miixtalif
hallarda “lizing”, “maliyys lizinqi” vo “icare” anlayiglarindan istifado
edilmisdir. “Icaro haqqinda” Azorbaycan Respublikasinin Qanunu vo
Miilki Macollonin miivafiq miiddoalar1 “icara” ilo “lizing” anlayiglarini
forglondirir. Vergi Macallasinin 140-c1 maddasinin iimumilikde maliyya
lizinqi omoliyyatlarina aid oldugunu, yuxarida qeyd edilon
ganunvericilik aktlarini, maliyys lizinqinin lizing omsoliyyatlarinin
torkibino aid edildiyini nazara alaraq homin maddads istifade olunmus
“icarayo veron”, “omlakin icarasi” vo “icara¢i” anlayiglart miivafiq
olaraq “lizinq veron”, “lizinq obyekti” vo “lizinqg alan” kimi basa
diistilmolidir.

Gorindiiyli kimi, miiqavilo Miilki Macallonin maliyys lizinqi
prinsiplorine uygun baglandigda bu amoliyyat Vergi Macallasinin 140-c1
maddasinin toloblori altina diigorok, monfoot vergisinin 6donilmasi
magsadlari liclin do maliyys lizinqi hesab edilmalidir. Bels ki, lizinq
omoliyyatinin maliyys lizingi olmasin1 miioyyon edon Miilki Macallonin
748-2.5-ci maddasinin toloblori ilo Vergi Macallosinin 140.2.1-ci
maddosinin sortlori uygun golir.

Vergi Macoallosinin 140.6-c1 maddasinds iso geyd edilir ki, icarayo
veran maliyys lizinqi baslananadok aktivin sahibi oldugu hallarda, bu
Macollonin 140.1-ci maddasinds gostorilon ssudanin verilmasi rejiming
olavo olaraq, oqd omlaki icaroyo veronin satmasi vo icaraginin almasi
kimi qiymatlondirilir.

Qeyd olunan maddanin toloblarine gore, lizing miiqavilasi lizra satic
va lizing veron ayri-ayr1 soxs oldugu hallarda, Vergi Macallasinin 140-c1
maddosi saticitya miinasibotdo samil edilmir, ¢iinki homin maddo yalniz
icaroyo verond (lizinq verona) vo icaragiyo (lizing alana) miinasibatdo
totbiq edilmalidir. Satict manfaat vergisi 6dayicisi oldugu toqdirdo, satis
Vergi Macollosinin 142-c1 maddasine osason ayrica monfoost vergisino
colb edilmalidir.

Lakin bu maddanin toloblorine goras, lizinqg miiqavilasi lizra satict vo
lizinq veran eyni soxs oldugu hallarda, Vergi Macallosinin 140.1-140.5-ci
maddolori satictya miinasibotdo totbiq edilmomali, ¢linki satic1 va lizing
veranin eyni $oxs olmasina baxmayaraq bunlar miiqavils iizro ayri-ayri
toroflor hesab olunur vo homin Macallonin geyd olunan maddslori yalniz
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icaraya verona (lizinq verona) vo icaraciys (lizing alana) miinasibatdo
totbiq edilir.

Belaliklo, Vergi Macollosinin 140.6-c1 maddssinin mogsadi ondan
ibarotdir ki, lizinq veron hom satict kimi Vergi Macallasinin 142-ci
maddosino miivafiq olaraq monfoot vergisino colb edilmoli, hom do
icaroyo veron (lizing veron) kimi homin Macollonin 140.1-140.5-ci
maddoslorino miivafiq olaraq monfoot vergisina colb edilmalidir.

Qeyd olunanlar1 nozors alaraq, Konstitusiya Mohkomasinin Plenumu
asagidaki noticolora golir:

- Miilki Macallonin 747-1.3-cli maddasinin talablori baximindan li-
zing obyektinin sahibkarliq foaliyyati ilo mosgul olmayan hiiquqi vo ya
fiziki soxso verilmasi istisna edilmir;

- Miilki Macallonin 747-5-ci maddesine miivafiq olaraq, lizing
miigavilasi iizro lizing veran satic1 (mal veran) ilo alqi-satqr miigavilosi
baglamalidir. Alqi-satq1 miigavilasi lizing miiqavilssindon avval baglana
bilor, bu zaman homin miigavilonin xiisusi olaraq lizinq mogsadlori {li¢iin
baglandig1 gostorilmolidir.

Miilki gqanunvericilikds lizing miiqavilasi lizra satic1 vo lizing veranin
miiqavilonin ayri-ayr1 toraflori olmasi ilo yanasi, eyni soxs ola bilmasi
istisna edilmir:

- Vergi Macoallosinin 140.6-c1 maddosinin toloblorine goro, icarayo
veranlo (lizinq veronlo) satici vergitutma moqsadlori {iclin eyni soxs ola
bilor. Bu zaman lizinq veran hom satic1 kimi lizinq obyektinin togdim
edilmosi qismindo Vergi Macallosinin 142-ci maddasine miivafiq olaraq
monfoot vergising colb edilmali, hom ds icarays veran (lizinq veran) kimi
homin Macollonin 140.1-140.5-c1 maddslorino miivafiq olaraq monfoot
vergising calb edilorok homin Macallonin 135-ci maddasine osason faiz
galirlorindon monfaat vergisi 6domalidir.

Azorbaycan Respublikasi Konstitusiyasinin 130-cu maddosinin VI
hissosini vo “Konstitusiya Mohkomosi haqqinda” Azorbaycan
Respublikas1 Qanununun 60, 62, 63, 65-67 vo 69-cu maddolorini rohbor
tutaraq, Azorbaycan Respublikasi Konstitusiya Mohkomasinin Plenumu

QORARA ALDI:

1. Azorbaycan Respublikast Miilki Macollosinin  747-1.3-cii
maddasinin toloblari baximindan lizing obyektinin sahibkarliq foaliyyati
ilo moggul olmayan hiiquqi vo ya fiziki soxso verilmasi istisna edilmir.
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2. Azarbaycan Respublikasi Miilki Macallasinin 747-5-c1 maddasina
miivafiq olaraq, lizinq miiqavilasi lizra lizinq veran satici (mal veran) ilo
alqi-satqr miiqavilosi baglamalidir. Alqi-satq1 miiqavilssi lizing miiqa-
vilesindon avval baglana bilor, bu zaman homin miiqavilonin xiisusi
olaraq lizinq mogsadlari {i¢iin baglandig1 gostorilmalidir.

Miilki gqanunvericilikdos lizing miiqavilasi lizra satic1 vo lizing veranin
miiqavilonin ayri-ayr toroflori olmasi ilo yanasi, eyni soxs ola bilmosi
istisna edilmir.

3. Azorbaycan Respublikasi Vergi Macollosinin 140.6-c1 maddasinin
toloblorino goro, icaroyo veronlo (lizing veranlo) satict vergitutma
mogsadlori {iclin eyni soxs ola bilor. Bu zaman lizinq veron hom satici
kimi lizinqg obyektinin toqdim edilmosi gisminds Vergi Macallasinin
142-ci maddosino miivafiq olaraq monfost vergisino colb edilmali, hom
do icarays veran (lizinq veran) kimi homin Macallonin 140.1-140.5-ci
maddolorino miivafiq olaraq monfoot vergisino colb edilorok homin
Macallonin 135-ci maddasine asason faiz golirlorindon monfoot vergisi
odomalidir.

4. Qorar dorc olundugu giindon qlivvoye minir.

5. Qorar “Azorbaycan”, “Respublika”, “Xalq qozeti”, “Bakinski
rabo¢i” qozetlorinds, “Azorbaycan Respublikast Konstitusiya
Mohkamaosinin Malumati”nda darc edilsin.

6. Qarar gotidir, heg bir orqan va ya soxs torafindon logv edils, doyis-
dirils va ya rosmi tofsir edilo bilmoaz.
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UMEHEM A3EPBAMIZKAHCKON PECIIYBJIUKH

IIOCTAHOBJEHMHWE
[UIEHYMA KOHCTUTYLIMOHHOI'O CYIA
ABEPBANIKAHCKOM PECITYBJIIMKHU

O ToaxoBanum crtarbu 140.6 Hasorosoro Kogekca
A3sepoOaiigkanckoil Pecry0siMKN B COBOKYITHOCTH CO CTAThSIMM
13.2.14.1, 140.2, 164.1.2 nannoro Kogexca u crarbsiMu 747-1 u
747-5 I'paxxnanckoro Kogexca Azepoaiiikanckoii Pecry0iuku

12 suBaps 2017 rona ropoxa baxy

[Tnenym Konctutyunonnoro Cyna AszepOaiimxanckoi PecyOonuku B
cocraBe dapxana AbaymiaeBa (mpeacenarenb), Consl CaamMaHOBOMH,
Cyna6s1 ['acanoBoii, Pomiana Mcmaunosa, Padasns ['Bananze, Maxupa
Mypanosa, Ucet Hamxadosa u Kampana [lladueBa (cynps-n1okinaauuk),

C y4acTHeM cekpeTaps cyaa dnpMenauHa ['yceiiHosa,

Mpe/iCTaBUTENEH 3aMHTEPECOBAHHBIX CYOBEKTOB — Cy/lIbH bakKMHCKOTO
aneJyIIMMOHHOro cyna Mupssl Taruzane, 3amecTuTensl 3aBeAyIOLEro
OT/AeIOM OKOHOMHUUYECKOTO 3akoHoAaTenbcTBa Amapara Munu
Memxuca AzepOarimxanckoi Peciyonuku PoBmana Mypasoga,

JKCIlepTa — JOLeHTa KadeApbl I'PakIaHCKO-MPOIECCyalbHOTO U
KOMMepYeCKoro npasa bakmHckoro ['ocynapCTBEHHOTO YHHMBEPCHUTETA,
nokropa ¢punocodpun no npasy Adar Mup3oeBoid,

CHEIUANINCTOB — HayaJbHHUKA YIPABICHUS OpPraHU3alluu CyAeOHBIX
JeJl TJIABHOTO HOPUJIMYECKOro ympamieHuss MwunHuctepctBa Hamoros
AepOaiimkanckoit Peciyonku Pammsa ["aceiM3ajie v HauaabHUKA FOPH-
JMYECKOro oTaesa HajoroBoro aenapramenta Nel Brorapa ['yp6anosa,

B cooTBeTcTBUM ¢ dYacthto VI crtareu 130 KoucTutynum
Azepbaiimkanckoil PeciyOnuku B OTKPBITOM CyneOHOM 3acellaHuu B
MOpSIZIKE 0COOOTO KOHCTUTYIIMOHHOTO CYAONMPOU3BOJICTBA PACCMOTPEI
oOpatenre bakWHCKOTo aneyusIIMOHHOTO Cy/la O TOJKOBAaHWU CTaThbU
140.6 Hanorosoro Koxekca Azepbaitmkanckoii PecriyOauku B COBOKYTI-
HOCTH co ctatbsamu 13.2.14.1, 140.2, 164.1.2 nannoro Koxekca u craThb-
amu 747-1 u 747-5 I'paxnanckoro Kogekca A3sepOaiiaxaHCKON
PecnyOnuxkw.
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3acnymasnokiaz cyapu K.11laduesa mo aeny, BeICTyIIICHUS TIpeICTa-
BUTEJIEH 3aMHTEPECOBAHHBIX CYOBEKTOB U CHEIHAIUCTOB, 3aKIIOUECHUE
JKCIIepTa, HCCIeqoBaB M 00CyauB cyneOHble MaTtepuaibl, [lnenym
Konctutynumonnoro Cyna Azep0Oaiimxanckoi PecryOnuku

YCTAHOBMUII:

bakuHckuii anennsanuoHHBIA cyn oOparuics B KoHCTUTYIIMOHHBIN
Cyn A3zepOaitmkanckoit PecriyOnuku (nanee — Koncruryunonusiit Cyj)
¢ mpocwboii nmate TonkoBaHue crarbe 140.6 HamoroBoro Komekca
Azepbaiimxanckoil Pecrryonuku (manee — Hamoroseiii Kogexc) B coBo-
KynHoctu co cratbsimu 13.2.14.1, 140.2, 164.1.2 nannoro Komekca u
crarbsiMu 747-1 n 747-5 T'paxnanckoro Konmekca A3zepOaiimxkaHCKOR
Pecnyonuku (manee — I'paxnanckuii Kopekc) OTHOCUTENBHO MOJIOXKE-
HUS, YTO OMEpali Tepeladyd B COOCTBEHHOCTh MOJIyYaTelsis JIM3WHTa
MMYIIECTBA, SBJISIONIEECS 0OBEKTOM JIM3UHTA MO (PMHAHCOBO-TTU3UHTO-
BOMY JIOTOBOpY, SBJIE€TCS (PUHAHCOBOW YCIIYTrOM.

B oOpamennn ykazaHo, 4To 3akpblTO€ aKIMOHEPHOE OOIIECTBO
«Unileasing JU3UHT MIUPKETU» OOPATHIIOCh C MCKOBBIM 3asBIICHUEM B
bakuHCKMI agMHHHUCTPATUBHO-3KOHOMUYECKHU cyn Ne2 mpoTus
bakuHckoro HanoroBoro aenaprameHta npu MunuctepcrBe Hanoros
A3zepOaitixanckoir PecnyOonukm (manmee — bakuHCKHMIT HaloTOBBIM
JenapTaMeHT) ¢ IPOCch00il BHIHECTH pellieHue 00 OTMEHE pelleHus ot 24
utons 2014 roga «O nmpuBI€YEHUH K OTBETCTBEHHOCTH HAJIOTOILIATEb-
IIMKa 32 HapyLIEHWE HAJIOTOBOT'O 3aKOHOAATENbCTBA» B YaCTH HAJIOTa Ha
nobasneHHy croumocth (nanee — HJ[C) na 323.942,27 manar u npu-
MeHeHHOU guHaHcoBo# cankiuu Ha 161.971,13 manar. Hcrer He cora-
CHJICS C TIO3MLMEH HAJIOTOBOTO OpraHa O MPUMEHEHWH (UHAHCOBOM
CaHKI[MU B CBSI3M C HECOOTBETCTBHEM CYIIHOCTH JIU3UHTA HAXOXKJICHHE
0o0beKTa JW3WHTA 70 €ro TepeJadyd B JIM3UHT B HEMOCPEICTBEHHOMN
COOCTBEHHOCTH JIM3UHTOJATENS, HEJOIMYCTUMOCTBIO MPEACTABICHUS
¢dbuznyeckum nuiam, He umerommm MHH, ToBapoB B kauectBe oObekTa
(bMHAHCOBOTO JIN3HUHIA.

bakuHCckuil aAMUHHCTPATUBHO-3KOHOMHUYECKUN cyn Ne2 pemieHnem
ot 17 despans 2016 roga ym1oBIECTBOPHUI YaCTUUHO UCKOBOE 3asBIICHHE,
OBLTM OTMEHEHBI aKT BBIC3THON HAJOTOBOM MPOBEPKU MUITOCTAHOBIICHHE
«O mpuBIIEYEHNN K OTBETCTBEHHOCTU HAJIOTOIUIATEbIIMKA 3a Hapylle-
Hue HamoroBoro 3akononmarensctBa» B vactu HJIC m npumeHeHus
(UHAHCOBOI CAHKIUU.

Pemenune cyna mepBoit MHCTaHIMKM OBUIO OOOCHOBAHO TEM, YTO B
crarbsax 13.1, 13.2.14.1, 140, 159.1 Hanorosoro Konekca u 747-2 u 748-3
I'paxxnanckoro Kogekca He conepikarcs kakue-11u00 TpeGoBaHUs O Belie-
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HUM TPEANPUHUMATEIHCKON JIEATEIBHOCTH JIM3UHTOMOTydaTeleM
(mammumm y ¢puszudeckoro gura MHH). Cyn Takke cuen, 4To OCHOBaHH-
€M JJisi PacCMOTPEHHs Omepaly B KayecTBe (PMHAHCOBOTO JM3MHTA
SBIISIETCS HE KOJIMYECTBO JIMII, YYAaCTBYIOIINX B IPaKJIaHCKUX OTHOIIIE-
HUSIX, HE TO, SBIISETCS WIM HET UMYIIECTBO COOCTBEHHOCTBIO JTU3UHIO-
JaTensi, a COOTBETCTBHE ONEPAIMK TPEOOBAHUSAM, U3TIOKEHHBIM B CTAThEe
140.2 Hanorosoro Konekca. Ucrer Ha ocHOBaHUY (PMHAHCOBO-TH3UHTO-
BOTO JIOTOBOpa mepefas (pU3WYecKUM JUIaM B JIM3HHT HUMYIIECTBO,
ABJISIONIEECS] €r0 COOCTBEHHOCTBIO 10 NepeAayd B JU3UHI, B KOHIIE
JM3UHTOBOTO JIOTOBOPA JIaHHOE UMYIIECTBO MEPEINIO B COOCTBEHHOCTb
JIM3UHIOIIONIyYaTeNsl, U 3Ta ONepalus He IpoTUBOpeunia cratee 747-1.2
I'paxxnanckoro Kogekca u cratesam 140.6 u 159.1 Hanorosoro Konekca.
Takum oOpa3oM, UMYILECTBO, SABJISAIOLIEECS COOCTBEHHOCTBIO HCTLA U
NepelaHHOE B JIM3UHI, ObLJIO TPUOOPETEHO JIM3UHIOAATEIEM B COOTBET-
cTBUM cO ctarber 747-5.2.1 I'paxnanckoro Komekca MMEHHO C LEIBIO
nepeadyu B JIM3UHT.

bakuHCckuii HaOTOBBIN JEMAPTAMEHT, HE COMIACUBIIKCH C YKa3aHHBIM
MOCTaHOBJIEHHEM BakMHCKOTO aIMUHUCTPATUBHO-YKOHOMHYECKOTO Cya
Ne2, monan xanoOy B baknHCKuUi anemssiuOHHBIN Cy/.

Cyn aneuisiiMOHHON MHCTaHIMKM oOpatuics B KOHCTUTYIIMOHHBIHM
Cyn B CBSI3M C BHECEHHUEM SICHOCTH B BOIIPOCHI HAJIMYMS B LEISAX HAJIO-
roo0noxenusi TpeboBaHUs 00 OCYIIECTBICHUU JIM3UHIOMOIyYaTeIeM
MpeaNPUHUMATENIBCKON JESITEIbHOCTH B COOTBETCTBUU C JOTOBOPOM
¢bunancoBoro nu3uHra, npumeHeHnn HJIC k nwuiry, BhICTymaromemy
OJTHOBPEMEHHO W TPOAABIIOM, M Ju3uHroaarenem, obnoxennn HIAC B
cooTtBeTcTBUH co cTatheil 140.6 Hanorosoro Konekca onepanuu o nepe-
Ja4u B COOCTBEHHOCTH JIM3MHTOIIONYYATENsl UMYIIECTBA, SBISIOMIETOCS
COIIaCHO JIOrOBOPY O JIM3MHIE, OOBEKTOM JIM3UHIA, a TAKXKE MPUMEHE-
HUH B LENAX HAIOTOOOJ0KEHUS TPAXKTAHCKOTO 3aKOHOAATEIbCTBA.

bakuHckuii aneyuIsIIIMOHHBIA CcyJ 000CHOBaJI CBOE OOpallleHHUE TEM,
YTO TOJKOBaHUE BOMPOCOB KOHCTUTYLIMOHHBIM CYJIOM HMEET BaKHOE
3HaY€HHUE, C TOUKHU 3peHUsi GOPMHUPOBAHUS €AMHOM Cy/1IeOHOM MPAKTUKH,
0oJee MPOAYKTUBHOTO 00eCTIeYeHHs MPaB U 3aKOHHBIX UHTEPECOB (PU3U-
YECKUX U IOPUIAYECKUX JIHII.

B cBs3u ¢ obpamenuem Ilnenym Koncrurynumonnoro Cyna cuurtaer
HEO0OXOIMMBIM OTMETHUTH CJIEAYIOIIEE.

Hanoram npunamiexxut ocodoe MecTo cpefirl UCTOYHUKOB (POPMUPO-
BaHUSl TOCYIApCTBEHHOTO M MYyHHUIMNAIbHOTO OromxeToB. C 1enbio
pErylMpoBaHUsl HAJOTOBBIX OTHOIIEHUH TOCYAapcTBO 0OecreunBaeT
OCYUIIECTBJICHHE CBOMX M MYHHIIMMNAIbHBIX Iiesnei u 3amad. O0beM u
MPOYHOCTh CYIIECTBYIOIIUX CBSI3€M MEXIy OFOKETHON CHCTEeMOW W
HaJIOTaMH TECHO CBSI3aHbl C BIMSIHUEM HA Pa3BUTHE KOHOMUYECKUX U
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COITMAJIbHBIX TIPOIIECCOB B TocyaapcTBe U obmiectBe. [ocymapcTBo
MMEEeT BO3MOXKHOCTh (DMHAHCHUPOBAHMSI SKOHOMUYECKHX, COIMAIIbHBIX,
HKOJIOTUYECKUX U IPYruX (QPyHKIMHA 3a c4eT (PUHAHCOBBIX PECypcoB (B
TOM YHCJI€ HAJIOTOBBIX COOPOB).

Ha ocnoBanuu yactu I craren 12 Konctutyruu A3sepOaiikaHCKOM
Pecnyonuku (nanee — Koncrurynus) obecnieuenre npas U cBOOOJ 4eso-
BEKa M TpaxkJaHWHA, JOCTOMHOTO YPOBHA JKU3HHU TIpaxJaH
AsepOaiimkanckoit PecryOnuku siBiisieTCsl BbICILIEH LIETBIO TOCYIapCTBa.
B cootBercTBHM ¢ yacThio | ctateu 16 Konctutymuu AzepOaiikaHCKoM
PecnyOnuku, rocynapcTBo 3a00THTCSI O TMOBBIIMICHUH OJIarOCOCTOSIHUS
Hapoja U KaKJI0ro TpaXkJIaHWHA, 00ECIIEUnBaeT €ro COUAIbHYO 3allli-
Ty YU JOCTOMHBIM YPOBEHb KU3HU.

ObecneueHne HCHONHEHUsS] ATUX (PYHKIHMI CO3/1aeT TPaBOBBIC
00s13aTeNbCTBA (PUBNUECKUX U IOPUIUYECKHUX JIHUI] 110 BBITJIATE HAJIOTOB,
MPEAYCMOTPEHHBIX 3aKOHOIaTEIHCTBOM.

B yactu I crarbu 73 KoHcTUTYyLIMU TIPEANIUCAHO, YTO 0T KaXKJI0T0 —
CBOEBPEMEHHO U B IOJIHOM 00bEME BHITIJIAUUBATH HAJIOTU U JIPyTHE TOCY-
JNApCTBEHHbIE MOIUIMHBI, MPEAYCMOTPEHHBIE 3aKOHOAATEIbCTBOM.
Takum 00pa3oM, BeIIIaTa HAJIOTOB B paMKax 3aKoHa (B TOM YHCIIC B HAJI-
nexaiiee Bpems U o0beMe) SBISETCS OJHUM M3 OCHOBHBIX KOHCTHUTY-
[MMOHHBIX 00sI3aHHOCTEN KaXKIOI0 JIMIIA.

[Inenym Koncturynumonnoro Cyna B CBOEM MOCTAaHOBJICHUH OT 12
saBaps 2011 roga «O TonkoBanuum crareit 78.3, 85.4, 90.3 u 93.1.1
Hanorosoro Kogekca Azep0Oarimxanckoit Pecryomukmy ykasai, 9o o0s-
3aTEJILCTBO MO BBINJIATE HAJIOIOB, MNPEAMUCBIBAEMOE CTaTbe 73
KoncTuTynum pacnpocTpaHseTcss Ha BCEX HaJOTOIUIATEJbIIUKOB, Kak
0e3ycioBHOE TpeOOBaHKE TOCY/IapCTBa.

Hanoromnnarenbmuk He HMMEET MHpPaBO PaCHOpPsKATbCS MO CBOEMY
YCMOTPEHHUIO YacThI0 HMYIIECTBA, KOTOPOE HAJICKHUT BBIILIATUTH,
COMIACHO 3aKOHOJATENbCTBY, B TOCYJaPCTBEHHYIO Ka3HY B BHUJIE OIpEe-
JIEHHOW CyMMBI JICHET, U 00s13aH PEryjsipHO BBIIUIAYMBATH ITY CYMMY
roCyJIapCTBy, B IPOTUBHOM Ciry4ae OyayT HapyIIeHBI MpaBa v 3aKOHHBIE
MHTEpEChl TOCydapcTBa, a TakXKe HMHBIX JIML. B 3TOM 00s3arenbcTBe
HAJIOTOIJIATEIBIINKA OTPAXKECHBI OOIIIECTBEHHBIE MHTEPECH BCEX WICHOB
obuiectBa. [loaToMy rocymapcTBo B IENSIX 3aUIUTHI MPaB U 3aKOHHBIX
HMHTEPECOB HE TOJIBKO HAJIOTOIUIATENbIMKOB, HO U JIPYTUX YJIEHOB 00II1e-
CTBa, UMEET MpaBa U OOS3aHHOCTHU OCYIIECTBICHUS 3aKOHHBIX MEp B
00acTH peryIMpoBaHMs HAJIOTOBO-TIPABOBBIX OTHOIIICHUH.

Brictynas ¢ stux nosunuii, [lnenym Konctutynmonnoro Cyna, B
LETSAX MOJIHOTO U BCECTOPOHHETO MCCIEAOBAHUS MOAHITHIX B oOparie-
HUU BOIIPOCOB, MPUBO/ISI TOJIKOBAHUE HEKOTOPBIX cTaTeil [ paxaaHcKoro
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n Hanorosoro KojgekcoB, cuntaeT 1einecooOpa3HbIM 1aTh UM TOJKOBa-
HUE B CIEAYIOLIEM IOPSIJIKE:

- BO3MOXXHOCTb TOTO, YTO (PU3MUECKOE WU IOPUAMUYECKOE JIUIO, HE
3aHUMAIOIIeeCs] MPEANPUHUMATEIBCKON JEATEeIbHOCTRIO, MOXKET OBITH
JIM3UHTOIIOJIyYaTesIeM MO JIM3UHIOBOMY JI0TOBOPY;

- BO3MO)XHOCTbH Tepeadyll UMYIIECTBA B JIU3UHT, IPHOOPETEHHOTO 710
3aKJIFOYEHHUS TU3UHIOBOIO JJOIrOBOPA;

- BOBMOXKHOCTbH BBICTYIUICHHS OJTHOTO M TOTO K€ JIMIIA 10 JIN3HHTOBO-
My JIOTOBOPY B KauecTBa MPO/ABLA U JTU3UHIOJaTeNs;

- NIpPaBWJIO HAJIOTOOOJOKEHUSI B CIydasX, KOTJa JIM3UHIOJATENb
SBJISUICA BJa/eblieM aKTUBA /10 3aKIIOYEHHUs (PUHAHCOBOIO JIM3MHIA
(crarpsa 140.6 Hanorosoro Konekca).

Cornaco crarbe 15 KoHcTUTylMu, pa3BUTHE SKOHOMUKU B
Azepbaiimxanckoil PeciyOnuke, onupasich Ha pa3jinyHble BUIbI COOCT-
BEHHOCTH, CJIYXXUT  TOBBIIIEHHUIO  OJIarOCOCTOSIHUS ~ HAapoja.
AzepbaiikaHCcKoe TOCYIapCTBO HA OCHOBE PHIHOYHBIX OTHOILIEHUN CO3-
JaeT YCJIOBUS JUIS PA3BUTHS COIIMATEHO OPHEHTHPOBAHHONW SKOHOMHUKH,
obecrnieynBaeT CBOOOJHOE MPEANPUHUMATENIBCTBO, HE JOITyCKAeT MOHO-
MOJM3Ma U HEZ0OPOCOBECTHOM KOHKYPEHIMH B KOHOMHYECKHX OTHO-
HICHHUSX.

PyxoBoacTBysich 3TMMH TpuHIMIaMH KOHCTUTYIIMHU, TOCYIapCcTBO B
LeJAX Pa3BUTHUS SKOHOMMKHM M IOBBILICHMSI OJIaroCOCTOSHUSI Hapoja
MIPUMEHSIET OIPE/ICIICHHBIE JIbTOThI, CO3/1aBas TEM CaMBbIMHU YCIIOBHS IS
pa3BUTHUS JTU3UHIOBOT'O PhIHKA.

OCHOBHOW  T€BIO  Pa3BUTUS JIM3UHTOBHIX OTHOIIGHHWHA B
Azepbaiimxanckoil PecrnyOnuke siBisercs yiaydileHue (UHAHCOBOTO
COCTOSIHUSL JIM3MHIOINONYYaTess, MOOLIPEHHE MNPeIIpUHUMATEIbCTBA,
YKpeIjieHue ¥ OOHOBJIEHHWE MaTepuajIbHOM M TEXHUYECKOH 0a3bl mpo-
M3BOAUTEINEH CEeIbCKOXO3UCTBEHHBIX TOBAPOB, MOOIIPEHUE IIHPOKOTO
MOJIb30BaHMS JIN3UHIOM KaK CpeICTBa (PMHAHCHPOBAHUS MpeIIpUHUMA-
TEJbCTBA, YIyUllleHHe OJIarocOCTOSIHUS CTPAHbI B LIEJIOM U TIP.

JIM3MHT UMEET HEKOTOpbIe MPEUMYIIECTBA:

- (puHAHCUPOBAHUE IO JIM3UHTY 00JIee JOITOCPOUHO MO CPABHEHHUIO C
0aHKOBCKUM KPEIUTOBAHUEM;

- mpuoOpeTeHHasi COOCTBEHHOCTh BBIIOIHSIET POJIb 3aJI0TOBOTO 00ec-
TICUCHUS;

- J1aeT BO3MO)KHOCTb I0JIb30BATHCS HAJIOTOBBIMU JIbIOTAMU U TIP.

JIm3uHr sBNsSeTCSl (UHAHCOBBIM COINALICHHEM MEXAY JH3UHrofare-
JeM U JM3UHIOINOJIydaTesieM, Yalle BCEro Ha JIOJrOCPOYHOM OCHOBE.
CornacHO OTOBOPY JHM3WHTA, JU3UHTOJATENb JOIDKEH MPUOOpECTH Y
Ipo/iaBlia HEOOXOJUMOE JIM3UHTONOIYYaTell0 MMYIIECTBO C IPAaBOM
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COOCTBEHHOCTH, TIepeAaB €ro JU3UHTOMOIYYaTeNII0 BO BPEMEHHOE TMOJIhb-
30BaHUE WJIU BJaJICHUE.

JIuzuHroBeie oTHOmIEHHsA peryaupyrorcs raBon XXXVIII
I'paxnanckoro Kopekca, B crarbe 747.1 ykazanHoro Kopmekca maHo
MOHATHE JAO0roBopa Jn3uHra. ComiacHO 3TOM cCTarbe, MO JOTOBOPY
JU3UHTA JIM3UHTO/IaTeNb 0053aH MPENO0CTaBUTh OINPENEIEHHYIO BEllb B
MOJIb30BaHHUE JIM3UHIOMNOIYYATEN0 3a OINPEACICHHYI0 OrOBOPEHHYIO
IJIaTy, Ha ONPEJEICHHBIN CPOK U Ha MHBIX YCIOBUSIX (BKJIOYAs MpPeEJo-
CTAaBJICHUE JIM3UHIOMONYy4YaTeal0 I[paBa Ha BBIKYN HMYIIECTBA).
JInzunronoy4daresnb 00s3aH BHOCUTH TUIATy C YCTAHOBIEHHOW TMEPHO-
JTUYHOCTBIO.

Cratpeit 747-1 I'paxnanckoro Komekca ycTaHOBIEHBI CYyOBEKTHI
noroBopa nu3uHra. Ha ocaoBanuu crareu 747-1.1 cyObekramMmu 10TOBO-
pa JIM3UHTA SBIAIOTCS JIM3UHTOAATEb, JIM3UHTOINOIYYaTeNlb U MPOAaBell
(nocraBmuk). Ha ocHoBanum crateu 747-1.3 nu3uHronosyvareiem
SIBJISIETCSL IOPUIMYECKOe WU (U3UYECKOE JIUIO, KOTOPOE B COOTBET-
CTBUHM C JJOTOBOPOM JIM3UHTa TPUHUMAET OOBEKT JIM3UHTA 3a ONpe/IeiicH-
HYIO IUIaTy, Ha OMpPEACIICHHBIA CPOK U HA OMPEACICHHBIX YCIOBHUSIX BO
BPEMEHHOE BJIaJICHUE U MOJIb30BAHHE.

B cootBercTtBUM co crarbeit 747-1.5 Komekca mat000# pe3uaeHT U
Hepe3uaeHT A3sepOaitkanckoi PecnyOnukyn mMokeT ObITh CyOBEKTOM
JIOTOBOpA JIM3UHTA B MOPSAJKE U CIydasX, YCTAHOBICHHBIX HACTOSIIUM
Konexcom.

B coorBerctBUM co crarbeit 748-2.5 I'paxkmanckoro Komekca mpu
(bMHAHCOBOM JIM3WHTE MPaBO COOCTBEHHOCTH HA OOBEKT JIM3MHTA Tepe-
XOUT K JIU3UHIONOTYYATEN 0, €CJIU MHOE HE MPEyCMOTPEHO JOTOBOPOM
(VMHAHCOBOTO JIM3MHTA, JIO UCTEUCHHUS CPOKa JOTOBOpA IMPHU YCIOBUH,
YTO BCE JIM3UHIOBBIC TJIATEKU YILIIAYCHBI.

Kak BugHO u3 ykazanHbix crared ['paxnanckoro Komgekca, mu3uHro-
MOJTyYaTeNIeM SIBIISICTCS] FOPUANYECKOE I (PU3UIECKOe JTUI0, TPUHSB-
1ee BO BPEMEHHOE BIIAJICHUE M TOJIb30BaHUE JI000€ HMMYIIECTBO.
Hapsimy ¢ 3TuM HE0OXOAMMO OTMETHUTh, YTO B YKA3aHHBIX CTaThsX
I'paxxnanckoro Konekca He umeeTcst kakoe-1u0o TpeOOBaHUE O 3aHATUN
JU3UHTONOIyYaTesieM MpePUHUMATEILCKON JeATeTbHOCTHIO.

Takum oOpa3oM, B COOTBETCTBUM C ACHCTBYIOLIUM 3aKOHOAATEIb-
CTBOM, JIt000€ (hU3NYECKOE WIIH FOPUTUUECKOE JTUII0 MOXKET OBITh JIN3UH-
rornoJjiyyaTesieM Ha OCHOBAaHUHU JIM3WHIOBOTO JOrOBOpa M He TpelyeTcs
3aHSTHE 3TUM JIMIIOM NPEAIPUHUMATEIBCKON e TEIbHOCTDIO.

JIuzuHromarenem SIBISIETCS IOPUAMYECKOE WU (PU3MYEecKoe JIHIIO,
KOTOpO€ Ha OCHOBaHUM JOTOBOpA JIM3MHIA MPEAOCTABISET IMPEIMET,
MPUOOPETEHHBIN MM 3a CYET MPUBJICUYECHHBIX MJIKM COOCTBEHHBIX (DUHAH-
COBBIX CPEJICTB W HAXOAAIIMICS B €ro COOCTBEHHOCTH, B Ka4eCTBE
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00bEeKTa JU3MHTa JM3WHTOMONYYaTEeN0 3a OINpEACNIEHHYIO IiaTy, Ha
OTpe/IeNIEHHBIN CPOK U Ha OINpPENETIECHHBIX YCIOBUIX (BKIIOUasl YCIOBHS
0 TIepexojie UM HE MepPeXoie K JIM3UHTOMOIYyYaTes o paBa COOCTBEHHO-
CTH) BO BPEMEHHOE BJaJIeHHe WU noib3oBaHue. [IpogaBiiom (rmocras-
IIMKOM) SIBJISIETCS IOPUAMYECKOE WU (PU3UYECKOE JIUII0, KOTOPOE B COOT-
BETCTBUHM C JOTOBOPOM KYIUTU-TIPOAQXHU MPOJAET JH3UHTOAATEIIO
00bekT nu3unra (crateu 747-1.2 u 747-1.4 T'paxxnanckoro Kozaekca).

Ha ocnoBanuu crarbu 747.2 I'paxnanckoro Kopekca au3uHrogarTenb
00s13aH M3TOTOBUTHh WJIM MPHUOOPECTH HMMYILECTBO, MPETyCMOTPEHHOE
JIOTOBOPOM.

B coorBercTtBUM ¢ TpeOoBaHueM crtarbu 747-2 I'pakgaHCKOTO
Konekca 00beKTOM JIM3WHTA MOTYT OBITH ABMKHMBIC WIIH HEIBHKHMbIE
MIPEIMETHI, OTHOCSIINECS 110 YCTAHOBIEHHOW 3aKOHO/IATENbCTBOM KJlac-
cupUKallMd K OCHOBHBIM CpEICTBaM, 3a HMCKJIIOYEHHEM IIPEIMETOB,
KOTOPBI€ COTIAacHO 3aKoHaM A3zepOaiimkaHckon PecrnyOnuKku U3bsaTh U3
CBOOOIHOTO rpaXkJIaHCKOT0 000pOTa WM IPAKIAHCKUNA 000POT KOTOPBIX
OTrpaHUYEH.

Hapsigy ¢ aTuM, rpakJlaHCKUM 3aKOHOJATEeIbCTBOM YETKO ONperelie-
Hbl ()OpPMBI JIM3UWHTA U ropuanyeckas ¢opMa JIM3MHIOBBIX OMEpPALIUM.
Tak, Ha ocHOBaHUU cTaThbu 747-3 K OCHOBHBIM (hOpMaM JIM3UHTA, PEry-
TupyeMbIM HacTosiuM KozekcoMm, OTHOCATCS BHYTPEHHUN U MEX]TyHa-
poaHbIi u3uHT. [Ipy ocylecTBICHUN BHYTPEHHETO JTU3UHTa JIM3UHTOla-
TeJb U JIM3UHTOIOIYYaTeNb SBISIOTCS pe3ueHTaMu A3epOailKaHCKOM
Pecny6nuku. [Ipu ocyiiiecTBICHUN MEKyHAPOIHOTO JTU3UHTA TU3UHTO-
JaTtenhb WK JIM3UHTOMNOoIyYaTenb (Win 00a) SBISIOTCS HEepe3UuJeHTaMu
AepOaiimpkanckoit Pecryonuku.

B coorBerctBuu co cratbeit 747-5 mpaBoBoil (OpMOIl TM3MHIOBBIX
orepanuil SIBISFOTCS JTUOO JIOTOBOP JIM3WHTA, 3aKIIOYCHHBIA MEXITY
JU3UHTOATEIEM U JIM3UHTONONyYaTesieM, U JIOTOBOP KYIUIU-IIPOJAXKH,
3aKIIFOYCHHBIA MEXIy JTU3WHTOJAaTe]IeM M TPOJABIIOM, JIHOO TPEXCTO-
POHHMI JOTOBOP, 3aKJIIOYEHHBIH MEXKIY yYKa3aHHBIMH JHMIAMH B COOT-
BETCTBHHU CO cTaTheil 747-5.2 HacTosmmero Kogexca 1 MHBIMH CBSI3aHHBI-
MU C JIU3UHTOM MOJOKEHUSIMU. B 10oroBope KyIuin-npojaxH, 3aKiatodae-
MOM B CBSI3M C JIN3UHIOM, Hapsily C yCJIOBUSIMHU, MPELYyCMOTPEHHBIMU
HacTosamuM Kozmekcom, TOMKHO OBITH yKa3aHO clefyroliee: OOBEKT
JIU3UHTa, TpUOoOpeTaeTcs JIM3UHIoaTeNIeM CIIeUalIbHO )i Mepeaayu B
JIM3UHT; JIM3UHTONOIyYaTellb, €CJIM MHOE HE TPETyCMOTPEHO JOTOBOPOM
JU3UHra, o0MaiaeT npaBaMu MOKyHaressi, BOSHUKAIOIIMMH U3 I0rOBOpa
KYIUTH-TIPOJIAXKH, 3aKIFOYEHHOTO MEXKIY MPOJIaBIIOM 00BbEKTa TU3UHTA U
JTU3UHTOIATEIIEM.

Kak BuAHO, NEWCTBYIONIMM 3aKOHOAATEIHCTBOM YCTAHOBIEHO, YTO
JIM3MHTOBBIN JOTOBOP SBJIETCS B OCHOBHOM TPEXCTOPOHHUM COIVIallle-
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HUEM. Y4YacCTHUKAMU JIM3MHTOBOM CHIEJKU SIBISIETCS JIM3WHIOAATEIh
(JIM3MHrOBasi KOMIIAHUS), JIM3UHIONOIyYaTeidb U MpoAaBel; o0opynoBa-
HUs, NIEPEJaBaeMOro B JIM3MHL. JIM3MHIOBON CHEIIKOM MpPEedyCMOTPEHO
3aKJIFOUEHUE HE MEHEee JBYX JOTOBOPOB WJIM OJHOIO TPEXCTOPOHHEIO
JI0TOBOpA:

1. 3akiroueHHe JM3MHIOBOIO JOrOBOpa MEKIy JIM3UHIOAATENIEM
(JIM3MHTOBOM KOMITaHMEHN) M JIM3UHIOIONyYaTeaeM — MOCje YTBepKIe-
HUSl OOpallleHus JIM3UHIONOIyYaTessl 3aKJII09aeTcs JIM3UHTOBBIM J0r0-
BOP MEX]y JIN3UHTOJATENIEM U JIN3UHIOIIOJIyYaTelIeM;

2. 3aKJII0UEHHUE JI0r0BOpa KYIIJIU-IPOIaXKu — JOTOBOP KYILIU-IPOJIAKHI
3aKJIFOYAETC MEXKIY JIM3MHIOAATeIeM W IMPOAABLUOM (ITOCTABLIMKOM)
obopynoBanwus. JIn3uHromaTens 3aKIOYaeT JOTOBOP KYIUIU-TIPOJAXH C
MpOAABLUOM B MHTEpecax Ju3uHromnonydarens. Jluzunrogarens o0si3aH
M3TOTaBINBATh WK MPHOOpPETATh MPEIMET, IPEIYCMOTPEHHBIN JIOTOBO-
pOM.

B Toxe Bpems onepaiusi IM3MHTa HECET B ce0e TakKe 3JIEMEHT Ipo-
JaXH.

Kpome 3Toro nu3mHrogaresib MoxeT NpuoOpPECTH UIN U3TOTOBUTH 00b-
€KT JIN3MHIA B LIEJAX JIM3UHTA JI0 3aKJIF0OYEHUS JIM3UHIOBOIO I0T0BOPA.

Takum 00pa3oM, OJHMM W3 OCHOBHBIX OCOOEHHOCTEH JIM3MHIOBOIO
ZIOTOBOpA SBIIAETCA TO, YTO B 3TOM JIOIOBOPE JOJKHBI Y4acTBOBaTh TPU
CTOpPOHBI. B NeHCTByIOIIEM Ipa)KJAaHCKOM 3aKOHOAATEIBCTBE IPUCYT-
CTBHE NPOJABLA B OCYLIECTBIEHUU JIN3UHIOBBIX OINEpaLUil CUUTAETCS
BaXXHBIM ycJIOBUEM. JIM3UHT MpenycMaTpuBaeT 00s3aTeabHOe 3aKiItoue-
HHUE JIOTOBOPA KYIUIU-TIPOJAXH C MPoJaBLOM. B cooTrBercTBUU cTpebo-
BaHMeM cTarbu 747-5 I'paxknanckoro Komekca, B 10roBope KyIuiH-mpo-
JaKH, 3aKJII0Ya€MOM B CBSI3M C JIM3UHIOM, JOJDKHO OBITH yKa3aHO, 4TO
OOBEKT JM3MHra NPUOOpPETAeTCs JIU3WHTONATEeNIeM CIEHUATbHO IS
nepeadyu B JIM3UHL

B crarpe 748-2.1 I'paxxnanckoro Kogekca ormeuaercsi, 4To 0OBEKT
JM3WHTa, MEpPEelaHHbIil JU3UHIOIOIYYaTeI0 BO BPEMEHHOE Bia/JICHHUE
WJIM T10JIb30BAHME, SBJSETCS COOCTBEHHOCTHIO JIM3UHIO/1aTelNsl, B JAHHON
CTaTbe HE YCTAHABJIMBAETCS YCJIOBHE HAXOXKICHHUS OOBEKTa JIM3UHIA B
COOCTBEHHOCTH JIM3MHIOJATeNsd O WM mocie au3uHra. Kak BuaHO,
IpaXKIaHCKOE 3aKOHOJATENIbCTBO HE 3alpeliaeT 3a0JIarOBpeMEHHOE MpHU-
oOpeTeHne O0ObeKTa JIM3UHra jJu3uHroaareneM. Ho B manHoMm ciyuae,
JM3UHIOJaTeNb IPU 3aKI0UEHUH JOrOBOpa KyIUIH-IIPOIaXH 00s13aH yKa-
3aTh B JIOTOBOPE, YTO OH NpHOOpeTaeTcs B LeJAX JIM3UHTA.

[Inenym Koncrurynmonsnoro Cyza 0TMEYaeT, YTO OTCYTCTBUE B IPAK-
JAHCKOM 3aKOHOZATEIbCTBE 3alpeTa Ha TO, YTO IPOAABEL] ABIAETCS U
JU3UHTOJAaTENeM, a TaKKe HalU4ue O00s3aTelbCTBA JM3UHIOAATENs O
MIOJITOTOBKE IpPEIMETa, YKa3aHHOIO B JOrOBOPE, AAE€T BO3MOYKHOCTH
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[1neHyMy, OCHOBBIBAsICh Ha AEJIOBBIX TPAJAUIMSIX,CIOKHUBIIMXCS MEXKIY
YYaCTHUKAMH T'PAKJaHCKO-IIPABOBBIX OTHOLIEHUN U MPHUHIMIAX I'PaxK-
JAHCKOTO 3aKOHOAATENIbCTBA, IIMPOKO TOJIKOBATh HOPMBI, PETYIUPYIO-
LI1€ JTU3UHTOBBIE OTHOLLECHHUS.

TakuM 00pa3oM, TIpakJaHCKOE 3aKOHOJATEIbCTBO HE 3allperiaeT
3a01aroBpeMeHHOe MPHOOpEeTeHne OO0BEKTa JTU3UHTA JIM3UHTOJIaTelIeM.
Opnako B 3TOM ciydyae JIM3UHIOJATENb IMPU 3aKIIOUEHHH JOTOBOpA
KyIUIU-TIPOJAXKHU B 00s13aT€IILHOM IMOPSIJIKE JOJDKEH yKa3aTh B JIOTOBOPE
O TOM, YTO OH MPHOOPETAETCS B LENIX JIU3UHTA.

B ropuauyeckoit auteparype BbLACISIOT Ba BUAA JIU3UHIA!

1) onepaloHHBIN (ONEPATUBHBIN) JTU3UHT;

2) ¢uHAHCOBBIN JIM3HHT;

DOUHAHCOBBIN JIM3UHT SIBISETCS CAMOM IIMPOKO PaCIpPOCTPAHEHHOU
dbopmoii mu3uHra. B rpaxkianckoM 3aKOHOJATENbCTBE A3epOalIKaHCKOM
Pecny0nuku, B OCHOBHOM, IPeAyCMOTpeH (PUHAHCOBBIN JU3UHT. OqHAKO
B «CTparernueckoi JOPOKHON KapTe O MPOU3BOACTBE MOTPEOUTEIHCKUX
TOBAapOB Ha YpPOBHE MaJIOTO U CpPEAHEr0 NpeANpUHHMATENIbCTBA B
Azepbaiimxanckoil PeciyOnuke», yTBepkaeHHON ykasoM [Ipesunenta
Azepbaitmkanckort Pecriybnuku ot 6 nekabps 2016 roma, oTmedaercs,
YTO 7Sl pa3BUTHS JU3MHra B A3zepOaiimkanckodl PecnyOnuke nomkeH
OBITh B IMIEPBYIO OUYEPEb PACCMOTPEH BOMPOC MOATOTOBKU €IMHOTO 3aK0-
Ha.

B ¢unancOBOM NM3HMHIE MpeaycMaTpUBaeTCs AOITOCPOUHAs apeH/a
000py/IoBaHMsI U B KOHIIE CPOKA JI0r0BOpa MEPEX0/1 3TOro 000pyI0BaHUS
B COOCTBEHHOCTb JIM3UHTONOIYYATEINS B MOPSIJIKE, YyCTAHOBICHHOM JI0T0-
BOpoM. B 3TOM BHIe MHM3MHra CPOKH JOTOBOpA, KaK MPaBUIIO, ObIBAIOT
paBHBI CpOKaM aMOpTHU3alMU 00OpyaoBaHUsA. B (UHAHCOBOM JIHM3HHTE
000py/OBaHHE B OCHOBHOM BBIOMPACT KIMEHT (JIM3MHTOIONYYaTesb) U
JIAeT 3aKa3 JIM3UHIOBOM KOMIIAHUU HA MIPUOOPETEHHUE TAHHOTO 000pYyH0-
BaHUs. B puHAHCOBOM NMU3MHTE TEKYIIMH M KalUTAIBHBIA PEMOHT 000-
PYJOBaHUS TPOU3BOAUTCS JIM3UHIONOJNyYaTEIEeM 3a €ro Cyer.
@DUHAHCOBBIN JTM3UHT OOJIbLIE BCETO SIBISETCS BUIOM (DMHAHCUPOBAHUS
M COCTOUT TOJBKO M3 3aKYIKH JIM3MHIOBOW KOMMAaHHEN 00opynoBaHuUs,
BBIOPAHHOTO KJIMEHTOM.

N3 yka3aHHOro TOJKOBaHUS (PUHAHCOBOTO JIM3MHIA CIEIYET, 4TO
(bVHAHCOBBIN JTM3UHT SBJSIETCS JOTOBOPOM, OOBEIMHAIOIIEM B cebe alie-
MEHTBI JIU3UHTA U KyTu-mipogaxu. B nensx HC ¢puHaHCOBBIN TU3HHT,
KaK COCTaBHas 4acTh (PMHAHCOBBIX yciyr, ocBoboxkaaercs ot HIC.

Tak B coorBeTcTBUM cO cTtarbeil 164.1.2 Hanorosoro Koaexca oxasza-
Hue punancoBbix ycayr ocBoboxaaercs ot HJIC. CornacHo npuBeneH-
Homy B crathe 13.2.14.1 HanoroBoro Koxekca nonsatuto «huHancoBas
yCIllyTra», IpeocTaBieHne (MM BblJlaua) U BO3BpAT KaKOTO-IHOO 3aJ10-
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TOBOTO WJIM JIOMOapIHOro oOecrneueHus MO KpeauTaM, Oomeparusm
(MHAHCOBOIO JM3UHIA, KPEIUTHOMY OOECIIEUEHUIO, JECHEKHO-KPEeIUT-
HBIM OIlE€palysiM, B TOM YHUCJIE YIIPaBIE€HUE KPEAUTAMU U KPEAUTHBIMU
o0ecreyeHUsIMH JINIA, IPEA0CTABUBIIET0 KPEIUT WM KpeAUTHOE obec-
NeueHue, OTHOCUTCS K (PMHAHCOBOM yciyTe.

To ectb maxe B ciyuae, eclid BCe TPU CTOPOHBI JJOTOBOpA JIM3MHTA
SBIISIIOTCS. OT/IEIBHBIMU JIMIIAMH, WIHA €CJIH JU3UHIOJaTeNb U MPOJaBel]
BBICTYIIAIOT B KQYECTBE OJJHOTO JIMIIA, 3TO HE JI0JPKHO MEHSTH CYTh JEla.

B rpaxnaHckoM 3aKOHOJATENbCTBE OJHO3HAYHO MPEANUCHIBAECTCS
HEOOXOJMMOCTh YyKa3aHUs B JOTOBOPE KYIUIM-TIPOJAKU HUMYILECTBA,
OT/AETBHO 3aKJII0YaeMOro ¢ MPOAABIIOM B paMKax JIM3MHIOBOM oOIlepaluu,
MYHKTa O TOM, YTO 3TO UMYIIECTBO MOKYIAETCsl UMEHHO B IIEJISIX JIN3UHTA.

OnHako (pMHAHCOBBIE YCIYTH, B TOM 4ucie (PUHAHCOBBIN JIM3UHI HE
OCBOOOXK/1a€TCsl OT Hajora Ha MPHUOBLIb, MOATOMY KYIUIS-IpOJaka IO
ornepauusM (UHAHCOBOIO JIM3MHIA, a TAKXKe MPOLEHTHI, HAYUCIIsIEMbIe
Ha OCHOBHbBIE BBIILIATHI, B TEYEHHE MEPHOAA JIM3UHIA BhIILJIAYMBAECMbIE
JM3UHTOIIONIyYaTeaeM, JOJDKHBI 0o0jaraTbcsi HAJIOTOM Ha TNPUOBLIb.
Cratps 140 Hanorooro Kozmekca HampaBieHa Ha ONpENEIIEHHE CYTH
orepanuii, KOTOPbIe CUUTAIOTCS (PMHAHCOBO-TU3MHTOBBIMU OTI€PAIHSIMH
B IIEISIX OOJIOKEHHS HAJIOrOM Ha mpuObUh, U B ommnuue ot HJIC 3aech
32 OCHOBY OepeTcs CYIHOCTh Olepalnu,a He JJOTOBOP U €r0 CyObEKTHI.

Tak, Ha ocHoBanuu crarbu 140.1 Hanorooro Kopekca, nmpu craye
apeHjiojlaTelieM MaTrepuajibHOrO0 MMYIIECTBa B apeHAy IO J0roBOpY
(MHAHCOBOIO JM3WHIA JJIsl LEeJNed HaJorooOM0KEeHUsl apeHIaTop Mpu-
3HAETCs BJIAJIENIBLIEM MMYIIECTBA, a BBIILIATHI [0 APEH/I€ — BIILIATAMU
0 cCyAaM, IPEeOCTABICHHBIM apeHIaTopy.

ApeHJa uMyIecTBa npusHaeTrcs (MHAHCOBBIM JIM3HHIOM B CIIydasix,
KoTja:

- IU3UHTOBBIM JIOTOBOPOM IpEyCMaTpUBAETCS Nepeada UMyIIecTBa
B COOCTBEHHOCTD 110 OKOHYAHUHU CPOKA apeHIbl, TUO0 apeHIaTop UMEeT
MPaBo MPHOOpPETaTh UMYIIECTBO MO YCTAaHOBJICHHON WJIH 3apaHee Mmpe-
MoJIaraeMoi 1eHe 0 OKOHYaHWU CPOKa apeH/Ibl, JH00;

- CPOK apeH/Ibl apeHyEMOr0 UMYILIECTBA MPEBBIMIAET 75 MPOLIEHTOB
CpOKa ero sKCIuTyaraiu, Juoo;

- OCTaTOYHAas CTOMMOCTb MMYIECTBA MO OKOHYaHUHM CPOKa apeH]ibl
cocTasisieT MeHee 20 MPOUEHTOB PEIHOYHON CTOMMOCTH UMYIIIECTBA HA
Hayaso apeH/sl, 110o;

- CyMMa apeHJHOM IJIaThl, HOAJIeXKAIlasl yIulaTe, COCTABIsIET HE MEHee
yeM 90 uiu Oosiee MPOLEHTOB PHIHOYHON CTOMMOCTH HMMYIECTBA Ha
Hayaso apeH/sl, J110o;
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- apeHyeMOoe UMYIIECTBO U3TOTOBIICHO IO 3aKa3y JJIsl apeHaaropa u
HUKTO KPOME apeH/IaTopa HE BIPaBE IMOJIb30BAaThCSI UM IO HUCTECUCHHUH
cpoka apenasbl (ctatbs 140.2 Hanorosoro Kogekca).

Crarbs 140.2.4 nactosimiero Kopekca He mpuMEHsIETCS K apeH]e,
KOTOpasi HAYMHAETCS 10 UCTEYCHUHU 3/4 CpoKa MCIOIb30BaHMS aKTHBA.
[IporienTHas cTaBKa, UCIIOJIb3yeMas, B CiIydae €Clik B JioroBope (huHaH-
COBOT'O JIM3UHTA HE yKa3aHa MPOLIEHTHAs CTaBKa MO CCYJAHBIM BbITIJIaTaM,
00 JUIS YCTAHOBJICHUS TEKYIeld CTOMMOCTH apeHIHBIX BBIILIAT I10
(VHAHCOBOMY JIM3UHTY HEPE3UICHTaM, OCYIICCTBISIONIMM (PUHAHCO-
BBIU JIM3MHT, a TAK)KE B3aMMO3aBHCHMBIM JIUIIaM, OEpeTCs 3a Mepuol, K
KOTOPOMY OTHOCSITCS BBIIUIAThI, B TOH ’k€ caMOl BajtoTe, B pasmepe 125
MPOIIEHTOB OT CPETHEr0 YPOBHSI MPOIIEHTOB HA MEKOAHKOBCKUX TOPTax
M0 KpeIuTaM, BBIJAHHBIM Ha CXOXKHI CPOK, WU, €CIU TOPTU HE MPOBO-
JUTUCH, — TTO MEXOAHKOBCKUM KpeauTam. JJis 1enei HacToseit crarbu
JOTIOTHUTEIBHBIN CPOK, B TEUEHHE KOTOPOTO apEHIaTOp UMEET MPaBo Ha
BO300OHOBJICHUE apEHJIbI, BKJIIOYAETCA B CPOK apeHisl (ctarsu 140.3,
140.4 u 140.5 HanoroBoro Konekca).

HyxHo ormeTuts, uro B crarbe 140 Hanorosoro Koxekca B paznuu-
HBIX CiIy4asx ObUIM YMOTPEOJCHBbI MOHSATUS <JIU3UHTY», «(DUHAHCOBBIN
JU3UHT» U «apeHja». 3akoHoM A3sepOaitmkaHckoi Pecrybmuku «O06
apeHjie» U COOTBETCTBYIOIIMMHU MOJ0XKeHUsAMH | paxknanckoro Komekca
paznuyarorcsi moHsATUs apeHga u au3uHr. Crares 140 Hanorosoro
Konekca B miesiom pacipocTpaHsieTcst Ha onepanuu (PHHaAaHCOBOTO JIM3UH-
ra, IO3TOMY, YUUThIBas YKa3aHHbIC 3aKOHOJATEIbHbIC aKThl, OTHECEHUE
(DMHAHCOBOTO JIM3WHTA K COCTaBY JIM3MHTOBBIX OIEpaIldid, IOHSTHS
«apeHIoATEeNby, «apeHa UMYILIECTBA» U «apeHIaTop» JOJKHBI TOHU-
MaThbCsl, COOTBETCTBEHHO, KaK «JIM3UHIOAATEIb», «OOBEKT JIU3UHTa» W
«JIA3UHTOIOIYYaTelIby.

Takum 06pa3om, mpu 3aKIIOUYEHUN TOTOBOPA B COOTBETCTBUU C MPUH-
nunaMu ¢GuHaHCoBOTO JM3mHTa [ pakmanckoro Komekca sta omeparus
nofmnaaaet moxa TpedoBanus cratbu 140 Hamorosoro Komekca u momkHa
CUMTAThCsl (PMHAHCOBBIM JIM3MHIOM B IIEJAX OOJOXKEHHUs HAJOrOM Ha
npuobLIb. Tak, TpeboBaHus cratbu 748-2.5, onpeaensioen onepammo
JU3UHTA KaK (PMHAHCOBBIN JTU3UHT COOTBETCTBYIOT TPEOOBAHUSIM CTaThU
140.2.1 Hamorosoro Kojaekca.

B crarbe 140.6 Hanorosoro Konekca ormedaeTcs, 4To €ClIM apeH]10-
JaTeNb 10 Hadana ()MHAHCOBOTO JIM3UHTA SIBIIACTCS BIAJC/IbIIEM aKTHBA,
TO B JIOMOJHEHHWE K PEXKUMY MPEIOCTABICHUS CCYyAbl, YKa3aHHOW B
crarbe 140.1 nacrosimero Konmekca, caenka paccMaTpuBaeTcsl Kak Ced-
Ka 10 MpOoJaKe apeH I0/1aTe]IeM U TIOKYTKEe apeHIaTOPOM MMYIIIECTBa.

B cootBeTcTBUM C TpeOOBaHUSAMH YKa3aHHOM CTaThH, B CiIy4ae, eClIH
MpO/IaBell U JIM3UHTOAATENb 110 JTU3MHTOBOMY JIOTOBOPY SIBJISIOTCS pas-

171



HbIMH Juiiamu, ctatbs 140 HanoroBoro Konekca He pactipoctpansiercs
Ha MIPOJABIIA, IOCKOIbKY JaHHAs CTaThsl JOJKHA IPUMEHSTHCS IO OTHO-
HICHUIO K apeHI0/aTeNto (JIM3UHTOJaTelN0) U apeHIaTopy (JIM3UHIOMOo-
nydatento). B cnydae, ecnu nponasel siBIsIeTCs MJIATENBITMKOM HaJloTa
Ha TpHOBLIL, commacHo ctarbe 142 HamoroBoro Kopjekca, mpomaxka
JIOJKHA OTAENbHO 001araThCsi HaJOTOM Ha MPUOBLIb.

Opnnako, coriacHO TpeOOBaHUSIM ITON CTaThH, B CIIydae, €CJIH Mpoja-
BEll U JIM3UHI0/IaTeIb BBICTYMAIOT B Ka4€CTBE OJIHOTO JIMIIA, B OTHOIIE-
HUM TpoJaBlia JOJDKHBI ObITh mHpuMeHeHbl ctatbu 140.1-140.5
Hanorosoro Kojekca, mockoyibKy, HECMOTPsi Ha TO, YTO MPOJAABEL U
JIM3UHTO/ATENb SBJSIOTCS OJHUM U TEM K€ JIMIIOM, OHU SIBIIAIOTCS pa3-
HBIMHU CTOPOHAMH JIOTOBOpPA, U YKa3zaHHble cTaTbu Kojekca mpuMeHsoT-
Csl B OTHOILICHUM apeHo/aTeNs (JIM3UHTOAATeNsA)u apeHaaropa (Ju3uH-
TOINOJTyYaTes).

Takum o6pazom, 1iensio crarbu 140.6 Hanorosoro Koxekca sBisiercst
IIPUBJICYCHUE B COOTBETCTBUM CcO crarbel 142 Hamorosoro Koxekca
JU3UHTO/IAaTEe sl B KaU4eCTBE MPOJIaBIia K BHITIJIATE HAJOTa Ha MPUOBLIb, a
TaKXXe TPUBJIEUYCHHE €ro K BBIIJIATE HAJOra Ha MPUOBUIHL B KaueCTBE
apeHjonarens (JU3WHTOMATENs1) B COOTBETCTBUU cO cTarhsiMu 140.1-
140.5 ykazannoro Koxekca.

VYuuteiBasg BbelensnoxkeHHoe, llnenym Konctutynumonnoro Cyna
MIPULIEN K CIEAYIOIIMM BbIBOAAM:

- ¢ TOYKHM 3peHus TpeboBaHumit cratbu 747-1.3 I'pakaaHCKOTO
Konexkca, He uckirrouaeTcst mpeocTaBieHne 00beKTa JIM3UHTa IOpUIYIe-
CKOMY UJTU (PU3NYECKOMY JIUITY, HE 3aHUMAIOIIEMYCSI TPEATNPUHUMATEITb-
CKOM JICITEIBbHOCTBIO.

- B COOTBETCTBUHU CO cTarbeil 747-5 ['paxknanckoro Konekca 1u3uHro-
JaTellb MO JU3UHTOBOMY JIOTOBOPY JOJDKEH 3aKIIOUYUTh C MPOAABLOM
(IOCTaBILIMKOM) JIOTOBOP KYIUIU-TIPOJaXHu. J[OroBOp KyIUIM-IPOAAKU
MOXXET OBITh 3aKJIIOUEH JI0 JIOTOBOpA JIM3UHTA, B 3TOM ClIy4ae JOJKHO
OBITh YKa3aHO 3aKJIIOUEHUE JAHHOTO JIOTOBOPA UCKITFOUUTEIIBHO B IEIISIX
JIU3UHTA.

[pakmaHCKUM 3aKOHOAATENHCTBOM HE HMCKIIIOYAETCS TO, YTO MpOja-
BEIl IO JIN3UHTOBOMY JIOTOBOPY M JIM3UMHTO/AATENb MOTYT OBITH Kak
OJTHUM, TaK U Pa3HBIMH JUIAMU;

Cornacno tpeboBanusam cratbu 140.6 Hanorosoro Konekca, apenno-
narens (JU3WHIOAATeNb) U MPOJABEll B LIETAX HAJIOTO0OJ0KEHUS MOTYT
ObITh OJHUM JIMIIOM. B 3TOM cilyyae nu3MHrofareiab Kak IMpoJaBell,
MPEJICTABISIONUN OObEKT JIM3UHTA, TOJKEH ObITh MPUBJICYEH K BbITIIA-
T€ Hajora Ha MpuOBLIL B COOTBETCTBHM cO cTaTheil 142 Hamorosoro
Konekca, kak apengomarenb (JU3WHTOATENb) OH TaKXe JOJHKEH ObITh
MIPUBJICYCH K BBITLJIATE HAJIOTA HA MPUOBLIL B COOTBETCTBUU CO CTAThsIMU
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140.1 — 140.5 ykazannoro Komekca u OruiaTuTh HajJoT Ha MPHUOBLIBL C
JI0XOJZI0B 110 TIPOLIEHTaM Ha OCHOBaHMHM cTatbu 135 ykazanHoro Kogekca

[Inenym Koncturynumonnoro Cyna, pyKoBOACTBYSICh yacTbhio VI
crarb 130 Koncturyuuun Azepbaiimxanckoil PecriyOnuku u cTarbsiMu
60, 62, 63, 65-67 u 69 3akona AzepbaimxaHckoil PecmyOmauku
«O Koncrutyunonnom Cyne»,

HNOCTAHOBHII:

1. C no3unuu tpeboBanmii cratbu 747-1.3 I'paxmanckoro Komekca
A3zepOaiimxanckoi PecnyOnuku HE MCKIIOYAETCS MPEI0CTaBICHUE
00BbeKTa JIM3UHTA IOPUANYECKOMY W (PU3UUECKOMY JIUILY, HE 3aHUMAIO-
IeMyCsl IPEAIPUHUMATENBCKOU €SI TENbHOCTBIO.

2. B coorBerctBUM co crarben 747-5 I'paxnmanckoro Kopekca
Azepbaiimkanckoil PecryOonuky TM3UHTogaTeNb MO JIM3UHTOBOMY JIOTO-
BOPY JIOJKEH 3aKIIOYUTH C TPOAABLIOM (IIOCTABIIMKOM) I0TOBOP KYILIHU-
npojaxu. J[oroBop KyImin-mpoaaku MOKET ObITh 3aKJIFOUEH JI0 JIOTOBO-
pa JU3MHTa, B 3TOM CJIy4ae JIOJDKHO OBITh YKa3aHO 3aKJIIOUEHUE TaHHO-
ro IOTOBOPa UCKIIFOUUTEIBHO B LIEJIAX JIM3UHTA.

[pakmaHCKKUM 3aKOHOAATENHCTBOM HE HMCKIIIOYAETCS TO, YTO MpOja-
Bell MO JIM3UHTOBOMY JIOTOBOPY M JIM3MHIOAATelh MOTYT OBITh Kak
OJTHUM, TaK U Pa3HBIMU JUIAMH.

3. CornacHo tpeboBanmsm cratbu 140.6 HamoroBoro Kopjekca
Azep0aiikanckoi PecriyOonuku apengonatens (JTM3UHTOATENb) U MPO-
JaBel] B IeJIIX HaJOTOOOIOKEHUSI MOTYT OBITh OJHUM JHUIIOM. B sTOM
cily4ae JU3UHTOJIaTeNbh KaK MPOIaBell, MPEICTABISIIONUNA 00BEKT JTN3UH-
ra, JIOJDKeH ObITh MPUBJICYEH K BBIILJIATE HAJIOTA HA MPUOBLIL B COOTBET-
ctBuu co cratbeit 142 HamoroBoro Kopekca A3sepOaiimkaHCKOM
PecnyOnuku, kak apeHaonaresb (JM3WHIONATENb) OH TaKkKe JOJKEH
ObITh MPUBJICYEH K BBIIUIATE Hajora Ha MPUOBLUIL B COOTBETCTBHM CO
cratbsimMu 140.1 — 140.5 ykazannoro Koznekca 1 oriaTuTh HajJor Ha Mpu-
OBLTH C JOXOJOB IO MPOIICHTaM Ha OCHOBAHWH CTaThU 135 yKa3aHHOTO
Konekca.

4. IlocTaHOBIIEHUE BCTYIMAET B CHIIY CO JIHS OITyOJHMKOBaHUS.

5. TloctanoBneHne omyOIMKOBaTH B TraszeTax «AsepOailkany,
«Pecnybnukay, «Xanr razetu», «bakuHckuii pabounii», B «BecTHuke
Koncturynmonsoro Cyna Azep0Oaiikanckoi PecyOmukmy.

6. ITocTaHOBIIEHUE SIBISETCS OKOHUYATEIBHBIM, HE MOXKET OBITH OTME-
HEHO, U3MEHEHO WJIM HE MOXKET ObITh O(PUIIMATIEHO TOJIKOBAHO HU OJTHUM
OpPraHOM WJIH JIUIIOM.
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TODBIRLOR

Hor il noyabr aymin 12-si Azarbaycanda dovlot bayrami olan
Konstitusiya Giinii qeyd edilir.

Noyabr ayimin 10-da Azorbaycan Respublikasi Konstitusiya
Mohkomosinin kollektivi ©sas Qanunun qobul edilmasinin 22 illiyi
minasibotilo Foxri xiyabana golorok, xalqumizin timummilli lideri,
miasir miistoqil dovlotimizin memart vo qurucusu, ilk milli
Konstitusiyamizin miiollifi ulu 6ndor Heydor Oliyevin oziz xatirosini
ehtiramla anib, mozar1 6niino giil dostolori vo oklil qoyub.

Gorkomli oftalmolog-alim, akademik Zorifo xanim Oliyevanin da
xatirasi yad edilib, mozar1 tizorino giil-¢i¢ok dostalori diiziiliib.

Taninmis dovlot xadimi Oziz Oliyevin vo hokim-alim Tamerlan
Oliyevin do xatiralori anilib, moazarlar1 iizorino giillor qoyulub.
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Konstitusiya Giinii ilo bagh Azarbaycan Respublikasinin
Konstitusiya Mahkomasi novbati hiiquq olimpiadasi kecirib

Azaorbaycan Respublikas1 Konstitusiya Mohkomaosinin togkilat¢iligi,
Tohsil Nazirliyinin vo Sabungu Rayon Icra Hakimiyyotinin dostoyi ilo
Bakinin Sabungu rayonunda 12 noyabr — Konstitusiya Giiniind hosr
olunmus “Hiiquqi dovlstin osaslar1” adl1 olimpiada kegirilib.

Har il paytaxtin bir rayonu iizro maktoblori ohato edon bilik yaris1 bu
il Bakinin Sabung¢u rayonunda toskil olunub. Konstitusiya
Mohkomasinin toskilatciligi, Tohsil Nazitliyi vo Sabungu Rayon icra
Hakimiyyatinin dastayi ilo ke¢irilmis olimpiadanin asas moagsadi gonclor
arasinda hiiquq modoniyyatinin vo biliklorin inkisaf etdirilmasi,
Azorbaycan Respublikasi Konstitusiyasinin osaslari vo mahiyyatinin
daha dorindon Gyronilmosidir.

Noyabr aymnin 10-nu olimpiadanin qaliblorino vo yiiksok bal
toplayaraq forqlonmis sagirdlora Konstitusiya Mohkomaosinin tosis etdiyi
kubok, diplom va xatirs hadiyyslarin toqdim etmo moarasimi kegirilmisdir.

Todbirde Sabungu Rayon Icra Hakimiyyati bascismin birinci miiavini
Giiloglan Mommodov ¢ixis edorok miasir miistoqil Azorbaycan
Respublikasmin ilk Konstitusiyasinin xalqumizin Umummilli Lideri
Heydor Oliyevin rohbarliyi ilo hazirlandigini vurgulayib. Homginin qeyd
olunub ki, Azorbaycanin siiratli inkisafi noticosindo yeni dovriin
toloblorinin yaratdig1 zoruratlo slagodar 6ton miiddotdo Konstitusiyamiza
edilon olavo vo doyisikliklor Osas Qanunu daha da tokmillosdirib.
G. Mommoadov hiiquq olimpiadasinin Sabungu rayonunda togkilino goro
Konstitusiya ~ Mohkomosinin  rohborliyine vo  omokdaslarina
minnatdarligini bildirib. Daha sonra Konstitusiya Mohkomasi Aparatinin
konstitusiya hiiququ sobasinin miidiri Diirdano Mommodova Azarbaycan
Respublikas1 Konstitusiya Mohkomasinin sodri Forhad Abdullayevin
miiraciatini igtirak¢ilarin diqqgsting catdirib.

Azarbaycan Respublikas1 Konstitusiyasinin tarixi, onun Umummilli
Lider Heydor Oliyevin rohborliyi ilo hazirlanmasi vo ictimai miizakiroyo
cixarilmasi prosesi barodo molumat veron D.Mommadova vurgulayib ki,
miistoqil dovlatimizin ilk Konstitusiyast 1995-ci il noyabr ayimnin 12-do
imumxalq sesvermosi — referendum yolu ilo qobul edilib. Umummilli
Lider Heydor Oliyevin miisllifi oldugu ilk milli Konstitusiyanin gobulu
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miuasir tariximizin on mihiim hadisasi olmaqla yanasi, hom do Ulu
Ondorin Azorbaycan dovlotgiliyi garsisinda ovozsiz xidmatlorinden
biridir.

Qeyd olunub ki, Konstitusiyanin aliliyini tomin edon Azarbaycan
Respublikasiin Konstitusiya Mohkamasi gonclarin hiiquqi torbiyssinin
yiksolmosino, hiiquqi dovlet quruculugunda foal istiraklarina,
konstitusiya nazaratinin mahiyyatini, asaslarin1 va prinsiplorini daha da
dorindon dyronmoloring daim digget yetirir. Bu moagsadlo Konstitusiya
Mohkomosi 12 noyabr — Konstitusiya Giinii vo Azorbaycan
Respublikasinin Prezidenti conab ITham Oliyevin miivafiq Serancamu ilo
tosdiq edilmis ‘“Azorbaycan Respublikasinda insan hiiquqlarinin
miidafissi tizo Milli Foaliyyot Plan1”nin hayata kecirilmasi istigamatindo
miitomadi olaraq ochomiyyatli todbirlor goriir.

Olimpiadada Bakinin Sabunc¢u rayonunda foaliyyot gostoron 46
timumtohsil miiassisasinin har birindon 20 nofor olmagla mins yaxin X
vo XI sinif sagirdlori istirak ediblor. Olimpiadada sagirdlora Azorbaycan
Respublikast Konstitusiyasint ohato edon 50 sual toqdim olunub.
Olimpiadanin naticaloring osason Zabrat qosobasi 192 nomrali tam orta
moktob birinci yers layiq goriiliib. Bakixanov gosobasindoki 72 némrali
tam orta moktobin sagirdlori ikinci, Ramana qosobasindoki 90 nomrali
tam orta moktobin tomsilgilori isa li¢lincii olublar.
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Azarbaycan Respublikasi Konstitusiya Mohkomasinin niimayanda
heyati Cocuq Moarcanliya safor etmislor

Azorbaycanin orazi biitovliiyiiniin borpa edilmosi ugrunda 2016-c1 ilin
aprel doytislori 6lkomizin tarixinds xalqimizin, ordumuzun parlaq galobasi
kimi yer tutur. Ali Bas Komandan [lham Oliyevin omri ilo Azorbaycan
ordusu isgal olunmus torpaglarimizin bir hissasini ermoni osgorlorindon
azad edorak, zobt olunmus biitiin torpaqlarimizi ¢ox qisa zaman oarzindo
azad etmoyo hazir olduglarini biitiin diinyaya siibut etdilor. Uzorinda
dovlatimizin suverenliyi barpa edilon bir sira yasayis montogolorindon biri
do Cabrayil rayonu, Cocuq Marcanli gosobasi olub.

Isgal¢1 ordudan tomizlonmis yasayis qosobasi biitiin comiyyatimiza, o
cimlodon Azorbaycan Respublikasi Konstitusiya Mohkomaosino qirur
hissi baxs etdi.

Mohz bu hisslorls yerli shaliys 6z dostok vo qaygisini ¢atdirmaq tiglin
noyabr aymin 24-do Azorbaycan Respublikasi Konstitusiya
Mohkomasinin hakim vo Aparatin omokdaslarindan ibarst niimayondo
heyati Cocuq Marcanliya sofor etmisdir.

Sofordon O6nco Konstitusiya Mohkomasindo kecirilon iclasda Sodr
Forhad Abdullayev bildirmisdir ki, Azorbaycan Respublikasinin
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Prezidenti, Ali Bas Komandan Ilham Sliyevin rohbarliyi ilo qarsisinda
goyulan biitlin vozifalori yerino yetirmoyo qadir olan miiasir Azorbaycan
ordusu yaradilib.

Sadr Dovlat Bascisinin rohbarliyi ilo respublikamizin ©sas Qanunu —
Konstitusiyanin hiiquqi qiivvesinin Azorbaycanin biitiin orazisinds tezliklo
barpa olunacagina amin oldugunu xiisusilo vurgulamisdir. Iclasm sonunda
Cabrayil rayoununun ohalisine miiraciot hazirlaylb, Cocuq Moarcanl
qasabasing Kostitusiya Mohkomasinin niimayandslarinin yola diigmasi ilo
bagli miivafiq tapsiriglar verilib.

Cabrayil rayonunun isgaldan azad olunmus Cocuq Marcanli gasobasing
sofor edon Konstitusiya Mohkomosinin kollektivi ovvalco Fiizuli vo
Cabrayil rayonlarinin rohborliyi ilo birgo Horadiz sohorindo ulu 6ndor
Heydor Oliyevin abidosi Oniino giil dostolori diiziib, dahi rohborin
xatirasini ehtiramla aniblar. Sonra “Aprel sohidlorino xatire” abidosi
ziyarat edilib.

Daha sonra Novruz Aslanov adina Cocuq Marcanli tam orta moktobinin
kollektivi vo sakinlorlo goriis kecirilib. Qonaglar sinif otaqlarini, fonn
kabinetlorini gozib, miiallim vo sagirdlorlo homsohbot olublar.

Mohkomonin hakimi Ceyhun Qaracayev isgaldan azad olunmus
torpaqglara goldiklori tiglin boylik qiirur hissi kegirdiyini bildirib. Digqgato
catdirihb ki, diigmonin xarabaliga c¢evirdiyi Cocuq Marcanli Prezident
[Tham Bliyevin sorancamlarma asason qisa vaxtda yenidon qurulub, biitiin
infrastruktura malik abad gasaboya cevrilib.

Mohkomoanin Aparat rohborinin miiavini Sabina Sliyeva ddvlstimiz
torofindon moktabdo hor ciir sorait yaradildigini, tohsil ocagmin biitlin
zoruri avadanliglarla tomin olundugunu, bununla belo, Konstitusiya
Mohkomaosi kollektivi adindan da hadiyyslor gatirildiyini bildirib.

Sonra tohsil ocagma hadiyyaslar toqdim olunub.

Moktobin direktoru Zamin Hoziyev gosoboyo goldiklorine, sakinloro
monavi dostok olduglarima goro Konstitusiya Mohkomasinin kollektivino
minnatdarligim ifads edib.

Qonaglar Cocuq Morcanlida tikilon Susa mascidinin bonzori olan
mascida da galib, sohidlorin ruhuna dua oxuyublar.

Dini Qurumlarla Is iizro Dovlot Komitasinin niimayandosi Olizado
Nocofov vo Cobrayil Rayon Icra Hakimiyyati bascisinin miiavini Arif
Forzoliyev Prezident ilham Oliyevin Sorancami ilo Cocuq Morcanh
gosabasinin yenidon qurulmasmi vo sakinlorin 24 ildon sonra dogma
yurdlarina qayitmasmin Boyiik Qayidisin baglangici oldugunu digqoto
catdirib, biitiin macburi kdckiinlorin ata-baba torpaqlarina qayidacaqglaria
ominliklarini bildiribloar.

Gortslorin sonunda Konstitusiya Mohkomasinin Sadrinin  Cabrayil
rayonunun azad olunmus torpaqlarinda yasayan soydaslarimiza
tinvanlanmis miiracioti toqdim edilib.
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Azarbaycan Respublikasi1 Konstitusiya Mahkomasindd
Beynolxalq insan hiiquqlar giinii ils slagadar goriis kecirilmisdir

10 dekabr — Beynolxalq insan hiiquqlar1 gilinii ilo olagadar olaraq
dekabr ayimnin 8-do Konstitusiya Mohkomasinin inzibati binasinda
Konstitusiya Mahkomasinin togkilatciligi, Tohsil Nazirliyinin vo Baki
sohori Sabungu Rayon Icra Hakimiyyatinin destayi ilo Bakimin Sabuncu
rayonunda 12 noyabr - Konstitusiya Giiniina hosr olunmus “Hiiquqi
dovlatin asaslart” adli olimpiadanin qaliblari va yiiksak bal toplayaraq
forqlonmis istirakgilart ilo goriis kecirilmisdir.

Todbirdo Azorbaycan Respublikasinin Konstitusiya Mahkomaosinin
aparat rohborinin miiavini Sahin Riistomov, Konstitusiya hiiququ
sObosinin midiri Diirdano Mammadova, Beynolxalq hiiquq vo beynal-
xalq omokdasliq sObosinin miidiri Sobino Babayeva vo Mohkomao
gorarlarinin icrasma nozarot sektorunun miidiri Intigam Eyvazov
olimpiada qaliblorino Mohkomonin yaranma tarixi, solahiyyatlori vo
foaliyyaeti barasindo genis molumat vermis, mohkoma zallar1 vo is soraiti
ilo tanis etmislor.

Sonda xatiro sokillori ¢okilmisdir.
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